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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVER WBNDBLL HOLMES, Circuit Justice WasMngton, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Fortland, Me. 

Hon. FREDERIC DODGB, Circuit Judge ..Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Coucord, N. H, 

Hon. CLARENCE HALE, District Judge, Maine ,. Fortland, M*- 

Hon. JAS. M. MORTON, Jr.. District Judge, Massachusetts Boston, Masa. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Uttleton, N. H. 

Hon. ARTHUR h. BROWN, District Judge, Rbode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. LOTJIS D. BRANDBIS, Circuit Justice Washington, D. C. 

Hon. ALFRED C. COXE, Circuit Judge New Yoric, N. T. 

Hon. HENRY G. WARD, Circuit Judge New York, N. T. 

Hon. HENRY WADB ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. T. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. y! 

Hon. MARTIN T. MANTON, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York BuHalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont .•. St Jolinsbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia, Pa. 

Hon. VICTOR B. WOOLLEY. Circuit Judge Wilmlngton, DeL 

Hon. EDWARD G. BRADFORD, District Judge, Delaware..... Wilmlngton, DeL 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIQHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKBR THOMPSON, District Judge, E. D. Pennsylvania... Philadelphia, Pa. 

Hon. OLIVER B, DICKINSON, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa.' 

Hon. CHARLES P. ORR. District Judge, W. D. Pennsylvania Plttsburg, Pa. 

Hon. W. p. SEWARD THOMSON, District Judge, W. D. Pennsylvania ...Plttsburg, Pa. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, Q. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle, N. 0. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marlon, S. C. 

Hon. JOHN C. ROSE, District iudge, Htaryland!.'; Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Carollna Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. O. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. D. S. C Charleston, 3. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C GreenvlUe, S. C. 

Hon. EDMUND WADDILL, ^r.. District Judge, E. D. Virginia Rlohmond, Va. 

Hon. HENIfY QLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia... .Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEB, Circuit Judge Atlanta, Ga, 

Hon. A. P. MoCORMICK, Circuit Judge» '. Waco, Tex, 

Hon. RICHARD W. WALKER, Circuit Judge Huntsvllle, Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge' Austln, Tex. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alal)ania....Montgoniery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabatna Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S.'D. Alabama= Mobile, Ala. 

Hon. ROBERT T. ERVIN, DlÈtrlct Judge. S. D. Alabama* Mobile, Ala. 

H6n. WM. B. SHBFPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florlda JacksonvlUe, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. BMORY SPEER, District Judge, S. D. Georgla .....Maçon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgla* Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, B. D. Louislana New Orléans, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciuako, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge; W. D. Texas' Austin, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas' San Antonio, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. 0. 

Hon. JOHN W. WARRINGTON, Circuit Judge.. Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mloh. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentuoky Maysviile, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky LoulsvlIIe, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. MIchigan Détroit, Mlch. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. MIchigan Grand Rapids, Mlch. 

Hon. JOHN M. KILDITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. JOHN E. SATER, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.. Knoxvllle, Tenn. 
HoB. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington, D. Oj 

Hon. FRANCIS E. BAKER, Circuit Judge (ioshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, lU. 

»Died November 2, 1916. • Dled December 20,, 1916. 

• Appolnted February B, 1917, to succeed • Reslgned December 12, 1916. 

A. P. McOormick. • Appolnted December 21, 1916, to succeed 

•Dled November 12, 1916. Thomas S. Maxey. 

♦ Appolnted January 23, 1917, to succeed 

Harry T. Toulmln. 



JUDGES OP THB3 COURTS TU 

Hon. JULIAN W. MACK, Circuit Judge Chicago, III. 

Hon. SAMUEL ALSCHULER. Circuit Judge Chicago, 111. 

Hon, EVAN A. EVANS, Circuit Judge Baraboo, Wis. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, Hl. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, lU. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana IndlanapoUs, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, B. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wla. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge» Kansas City, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arltansaa Little Rock, Ark. 

Hon. P. A. YOUMANS, District Judge, W. D. Arkansas Pt. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. WILBUR P. BOOTH, District Judge, Minnesota MInneapolis, Mlnn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri.. .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLETT, District Judge, N. M.» Santa Fé, N. M. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Pargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge. E. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Slou;c Palis, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTBLLE, District Judge, Arizona Tucson, Arlz. 

Hon. BENJ. P. BLEDSOE, District Judge, S. D. Californla Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. Calilornla Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Californla San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Californla San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. PARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington ...Seattle, Wash. 

Hon. JERBMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 

• Appointed December 21, 1916. • Appolnted February 6, 1917. 
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IN THB 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



ST. LOUIS MBRCHANTS' BRIDGE TERMINAL RT. CO. v. SCHUERMAN* 

(Circuit Court of Appeals, Etghth Circuit October 17, 1016.) 

No. 4664. 

1. Commerce ®=>8(6) — Mastee and Sebvant <3=>250%, New, vol. 15 Key-No. 

Séries— INJX7EIE8 to Servant — Actions — What Law Govekns. 

Where the défendant railroad company was engagea In Interstate com- 
merce, a servant Injured while engaged in Interstate commerce may sue 
under the fédéral Employers' Llabilitv Act Aprll 22, 1908, c. 149, 35 Stat. 
65 (Comp. St. 1913, §§ 8657-8665), and that act and the fédéral Safety 
AppUance Act March 2, 1893, c. 196, 27 Stat. 531 (Comp. St. 1913, §§ 8605- 
8612), will govern the company's llablUty. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. <3=98(6).] 

2. Mastee and Servant <S=>111(1) — Duties— Safett Appliance Act, 

The duty of a railroad to comply with the fédéral Safety AppUanco 
Act is absolute, and it is no excuse that the company exerclsed reason- . 
able care and effort to comply wlth the law. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 
215, 255 ; Dec. Dlg. <S=»111(1).] 

8. Masteb and Servant <S=204(2), 228(2) — Injuries to Servant — Assump- 
tion ov Risk — Contributory Négligence. 

Safety AppUance Act,«§ 2 (Comp. St. 1913, § 8600), déclares that after 
a flxed date It shall be unlawf ul for any common carrier to haul or permit 
to be used on Its Une any car in moving Interstate trafflc not equlpped 
with automatic couplers, while section 8 (section 8612) déclares that any 
employé of any common carrier who may be Injured by any locomotive, 
car, or train in use contrary to the provision of the act shall not be deemed 
to hâve assumed the risk although continuing in the employment after 
the unlawful use had been brought to hls l^nowledge. Fédéral Employ- 
ers' Llability Act § 3 (Comp. St. 1913, § 8659), déclares that In aU ac- 
tions brought against any common carrier Dy railroad to recover dam- 
ages for Personal Injuries, the fact that the employé may hâve been guilty 
of contributory négligence shall not bar recovery, but damages shall be 
diminished in proportion to the amount of négligence attributable to such 
employé, but no employé who may hâve been injured or killed shall be 
held to bave been guilty of contributory négligence, where the violation of 
any statute enacted for the safety of any employés contributed to the 
death of such employé. Section 4 (Comp. St. 1913, § 8660) déclares that 
an employé shall not be held to hâve assumed the risk of hls employment 
In any case where the violation by such common carrier of any statute 
enacted for hls safety contributed to hls injury or death. PlaintifC, a 
switchman, who went between the cars because the automatic coupler 
was broken, was Injured whèn his foot caught in a frog and other cars 

4=3Far other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
237 P. — ^1 «Reheàrlng denled December 4, 1916. 
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passed over him. Eeld that, as plalntlff would not hâve been In a position 
of danger had the coupllng been In proper order, hls action for damages 
cannot be defeated on the ground of contributory négligence or assump- 
tion of risk, 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 545, 
671 ; Dec Dlg. <g=»204(2), 228(2).] 

4. Jqdgment ®=>248 — Confosmitt — Pleading and Pboof. 

In a négligence action, recovery can be had only on the case pleaded and 
proven. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 434; Dec. Dlg. 

®=248.] 

5. Masteb and Servant <g=>112(4) — Injuries to Servant — Railboad Com- 

pany. 

A rallroad company Is not Uable for an accident due to an unblocked 
frog, though It may be Uable where a swltchman caught hls foot In a 
frog vrhlch had been orlginally blocked but had been allowed to fall into 
disrepalr. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. § 221 ; 
Dec. Dlg. <g=9ll2(4).] 

6. Masieb and Sebvant <S=»264(4) — Injuries to Servant — ^Actions — Evi- 

dence — Vabiance. 

The pétition of a rallroad swltchman alleged that, because of a de- 
fect In a coupler, he went between the cars, flxed the coupler with hls 
hands, and gave the signal to back the other cars, but that, when he at- 
tempted to step from between the cars, hls foot was caught in an un- 
blocked swltch or frog, or open space between two rails, and he was In- 
jured when the cars ran him down. Averments that the rallroad Com- 
pany had negligently failed to block the swltch were stricken. Heîâ 
that, aa allégations In the pétition as to the condition of the frog or 
swltch contalned in the récital of the accident were not stricken, évidence 
thereof was admissible desplte the rule that the proof must be restricted 
to the allégations. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 865 ; 
Dec. Dlg. «©=264 (4).] 

7. Appeal and Bbeob <g=3l053(7)— Review — Harmless Ebeob. 

In such case, the admission of évidence concerning the frog was harm- 
less, where the court chargea the jury thaf there was only one question, 
and that was the condition of the coupler, and that if the couplers on 
the cars were intact and in good order there could be no recovery. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4183 ; 
Dec. Dlg. ®=>1053(7) ; Trial, Cent. Dig. § 977.] 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Action by William J. Schuerman against the St. Louis Merchants' 
Bridge Terminal Company. There was a judgment for plaintifif, and 
défendant brings error. Affirmed. 

W. M. Hezel, of St. Louis, Mo. (T. M. Pierce and G. T. Priest, 
both of St. Louis, Mo., on the brief), for plaintifif in error. 

W. H. Douglass, of St. Louis, Mo. (William H. Bartley, Jr., of St. 
Louis, Mo., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The défendant in error was the plaintifï 
below and the plaintiff in error was the défendant and they will be 

®=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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styled as in the District Court. The défendant, the St. Louis Mer- 
chants' Bridge Terminal Railway Company, was engaged in interstatc 
commerce at the time hère in question between St. Louis, Mo., and 
East St. Louis, 111., and the plaintiff, William J. Schuerman, was in its 
employ as a switch foreman and was employed in switching cars en- 
gaged in Interstate commerce. On the night of January 13, 1914, he 
was directed to switch, among others, two cars, a Merchants' Despatch 
Transportation Company car, hereafter for brevity called an M. D. & 
T. car, and a Missouri Pacific car. Thèse cars, with many others, were 
standing on a siding. The train crew went in on the siding from the 
north where the Missouri Pacific car was standing f urther south than 
the M. D. & T. car, and they eut loose the cars to the south of the 
Missouri Pacific car and drew the balance of the cars to the north un- 
til tliey had passed the switch and then backed down upon the Frisco 
track. They then detached the other cars from the Missouri Pacific 
car, drew tiiem back to the switch, and replaced them on the side 
track. They there detached the cars to the rear of the M. D. & T. 
car and went north with it and two other cars in advance of it to the 
switch and then backed down the Frisco track to couple the M. D. & 
T. car onto the Missouri Pacific. Both thèse two cars had been equip- 
ped with automatic couplers, the Missouri Pacific with what is known 
as a Tower and the M. D. & T. with what is known as a Janney 
coupling. Both were equipped with a single lever projecting to the 
left of the car as one stood facing the end of the car. It was not the 
custom in detaching and coupling cars to open the coupling on both 
cars, but at this yard it was the custom to open the north coupling on 
the south car at the place where it was desired to detach or couple 
the cars. In this way the north coupling was supposed to be open on 
the Missouri Pacific car and the south coupling on the M. D. & T. 
was supposed to be closed. The plaintiff testified that, as they were 
about to make the couphng : 

"I found the knuckles closed. I tried to open the knuckle on the Missouri 
Pacific with the lever that Is on the side of the car, and I found that the 
knuckle wouldn't open very well, so by working the lever with one hand — 
and they got what they call a llttle pit or a nipple, I don't know what they, 
that's what we call it among railroad men — by working that back and forth, 
that little thlng that holds the lock, it lets the knuckle get open. So I 
opened this knuckle, gave a sign to back up, and thèse cars hit and the 
coupling didn't make. I then went in between them and opened the knuckle 
on the M. D. T. car, gave a signal to back up, and when thèse cars hit again 
the coupling didn't make. So I was wonderlng what the trouble was. I 
stepped in between them, then, and looked and found that the lock pin that 
locked this knuckle was half broken off, that the knuckle lock worked itself in 
behind the knuckle; that wouldn't allow the knuckle to close. The bottom 
half was broken off. So then I had to take this pin and knuckle and every- 
thlng out and set it on the ground, fix this knuckle lock and pick this 
knuckle back up and put this up in the car and fix it in position that part 
of this knuckle lock would hold It together enough that I could get this car 
out there. After I done that, I turned right around and went back to this 
Missouri Pacific, which was about four or five feet away, and had to go 
through that same thing again of openlng that knuckle. After doing that 
and openlng this knuckle, I started out and gave the signal. As I gave the 
signal, why, I went to make the second step, and I noticed that this foot had 
wedged Itself in down between the two rails, so the only thing now to my mind 
then is to give a stop sign. As I did, I throwed myself down, and I went to 
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use tMs rlght foot of mine to try to kick thls left foot loose before the wheels 
caught It, but tbe flrst kick I gdt, the wheels raaon up on both feet and tbe 
car stoM>ed there." ■ r; ; 

It appears that in the last effort to make the couplîng the plaintiff, 
in attenipting to leave his place, pf danger betweeri the cars and after 
he had given the signal to back up, found his foot caught in the frog 
and wçis unable to get it out, and the train backed down cutting off 
the front portion of the left foot and severejy injuring the right foot 
and ankle. Thés .case was tried to a jury who returned a verdict for 
the plaintiff, upon which judgment was rendered, and the défendant 
sued out this writ of error. 

It is dbubtful whether there is anything in the brief of plaintiff in 
error amounting to a spécification of errors as required by the second 
subdivision of the second paragraph of rule 24 of this court (150 Fed. 
xxxiii, 79 C. C. A. xxxiii), bnt this question is not raised by défend- 
ant in error, and under the head of "Points and Authorities," appar- 
ently under the third division of the second paragraph of rule 24, we 
find what we assume to be the errors relied on as foUows : 

"I. The District Court erred in refusing to glve, at the close of the whole 
case, the tollowlng instruction requested by the défendant: 'The court IE' 
structs the jury that under the pleadings and the évidence the plaintiff is not 
entltled, to recorer and your verdict must be for the défendant.' For the 
reasori that neither under plalntitCs nor defendant's testlmony dld any dé- 
tective condition of the coupler contribute In whole or in part, in any légal 
sensé, to the injury. The plalntiff's act was the sole cause of the accident. 

"II. The District Court erred in admittipg in évidence on behalf of the 
plaintiff,, over the objections, and exceptions of the défendant, testlmony by 
plaintiff that at the place where the accident faappened the blocklng of the 
switch point or the space between the rails had become wom so as to leave 
an opening lli which plalntiff's foot, or feet, were caught when he was attempt- 
Ing to cOme out between the cars. There was no allégation of worn or dé- 
tective blocklng in the pétition and it.ls elementary that a plaintiff must stand 
or faU under. the specitic allégations Of his pétition. 

"III. The District Court erred in refusing to give the foUowing instruction 
requested by the défendant: 'The court instruets the jury that, though you 
flnd and belleve from the évidence that the coupler of either of the cars in 
question was defective, yet if you flnd and believe from the évidence that the 
coupler of either car, or both of sald cars, were adjusted by the plaintiff whlle 
ail the Cars were standing still and that the plaintiff after sald adjustment 
slgnaled for a come-back movement while still whoUy or in part between the 
cars, and the cars attached to the englue were moved backwardly and plaintiff 
ran upon or Over, then the court Instruets the jury that sald signal so given 
was the proximate cause of the accident and your verdict must be for the 
défendant.' For the reason that it alflrmatively and wlthout contradiction 
appears that the détective condition of the couplers, as stated by the plaintiff 
in his testlmony, did not contribute to the injury, but, on the contrary, the 
négligent conduct of the plaintiff was the sole cause of the injury." 

[1] We shall briefly consider thèse three alleged errors. This suit 
was brought under the Employers' Liability Act law of April 22, 1908, 
35 Stats. 65 (Comp. St. 1913, §§ 8657-8665), and under what is known 
as the Safety Appliance Act of March 2, 1893, 27 Stats. 531, as amend- 
ed by the Act of April 1, 1896, 29 Stats. 85 (Comp. St. 1913, §§ 8605- 
8612), and the Act of March 2, 1903, 32 Stats. 943 (Comp. St. 1913, 
§§ 8613-8615). 
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As at the outset of the trial it was admitted that the défendant was 
engaged in interstate commerce, and that the plaintiff at the time în 
question was employed by the défendant in interstate business, there 
seems to be no doubt that the; suit was properly brought under the 
Employers' Liability Act, and that it and the Safety Appliance acts 
must détermine the question of the HabiHty of the défendant. South- 
ern Railway Co. v. United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 
L. Ed. 72. 

[2, 3] The Act of March 2, 1893, 27 Stats. 531, contained the fol- 
lowing provision : 

"Sec. 2. That on and after the first day of January, eighteen hundred and 
nlnety-eight, it shall be unlawful for any such common carrier to haul or 
permit to be hauled or used on its Une any car] used In moving interstate 
trafflc not equipped with couplers coupllug automatically by impact, and whlch 
can be uncoupled without the necesslty of men going between the ends of the 
cars." 

"Sec. 8. That any employé of any such common carrier who may be in- 
Jured by any locomotive, car, or train in use contrary to the provision of this 
act shall not be deemed thereby to hâve assumed the rlsk thereby occasioned, 
although continuing in the employment of such carrier after the unlawful use 
of such locomotive, car, or train had been brought to his knovcledge." 

And the said Employers' Liabihty Act of April 22, 1908, 35 Stats. 
65, contained the following provision: 

"Sec. 3. That in ail actions hereafter brought against any such common 
carrier by rallroad under or by virtue of any of the provisions of thls act to 
recover damages for Personal injuries to an employé, or where such injuries 
hâve resulted in his death, the fact that the employé may hâve been guilty of 
eontributory négligence shall not bar a recovery, but the damages shall be 
dlminished by the jury in proportion to the amount of négligence attrlbutable 
to such employé: Provlded, that no such employé -.vho may be Injured or klUed 
shall be held to hâve been guilty of eontributory négligence in any case where 
the violation by such common carrier of any statute enacted for the safety 
of employés contrlbuted to the injury or death of such employé. 

"Sec. 4. That in any action brought against any common carrier under or 
by virtue of any of the provisions of this act to recover damages for injuries 
to, or the death of, any of its employés, such employé shall not be held to 
hâve assumed the risks of hi's employment in any case where the violation by 
such common carrier of any statute enacted for the safety of employés con- 
trlbuted to the injury or death of such employé." 

Thèse statutes hâve been the subject of numerous décisions by the 
Suprême Court of the United States. 

It has been held that the duty to comply with the Safety Appliance 
Act is absolute and that it is no excuse that the railroad company has 
used reasonable care and effort to comply with the law. St. Louis, 
Iron Mountain & Southern Ry. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 
616, 52 L. Ed. 1061 ; C, B. & Q. Ry. v. United States, 220 U. S. 559, 
31 Sup. Ct. 612, 55 L. Ed. 582; C, R. I. & P. Ry. v. Brown, 229 U. 
S. 317, 33 Sup. Ct. 840, 57 L. Ed. 1204; Delk v. St. Louis & San 
Francisco R. R. Co., 220 U. S. 580, 31 Sup. Ct. 617, 55 L. Ed. 590, 
It will be observed that section 8 of the original Safety Appliance Act, 
27 Stats. 532, abolished the défense of assumption of risk as against 
persons in the situation of plaintiff ; that the Employers' Liability Act 
substituted thé law of comparative négligence for the common-law 
rule of eontributory négligence, and eontributory négligence ceased to 
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be an absolute bar to actions under that law but sîmply went in miti- 
gation of damages. By the proviso to section 3 contributory négligence 
ceased to be admissible in mitigation of damages if the company had 
violated the Safety Appliance Act and such violation had caused the 
înjury. 

Section 4 of this act reiterated the provision in the Safety Appli- 
ance Act abolishing the défense of assumption of risk. In Atlas Port- 

land Cément Co. v. Hagen, C. C. A. , 233 Fed. 24, the court 

attempted to point out ûie distinction between the doctrine of assump- 
tion of risk and the doctrine of contributory négligence and called 
attention to the fact that the doctrine of assumption of risk always 
arises on contract, express or implied, while the doctrine of contribu- 
tory négligence always arises in tort. While the Safety Appliance 
Act abolishes assumption of risk, it does not abolish that of contribu- 
tory négligence. Schlemmer v. Buflfalo, etc., Ry. Co., 220 U. S. 590, 
31 Sup. Ct. 561, 55 L. Ed. 596; Same v. Same, 205 U. S. 1, 27 Sup. 
Ct. 407, 51 L. Ed. 681. But the proviso in the third section of the 
second employers' liability law provides that if suits are under the 
Employers' Liability Act and the Safety Appliance Law there is no 
défense of contributory négligence. Grand Trunk Ry. Co. v. Lind- 
say, 233 U. S. 42, 34 Sup. Ct. 581, 58 L. Ed. 838, Ann. Cas. 1914C, 
168. It may be conceded that, under both the Safety AppUance Act 
and the Employers' Liability Act, if thé négligence of the employé 
was the sole cause of the accident, he cannot recover as against the 
company; but it is now elementary that there may be several con- 
curring or co-operating causes of an accident, and, without stopping 
to review the innumerable authorities upon proximate cause, we are 
of the opinion that, if the plaintiff had not been compelled to go be- 
tween the cars to effect this coupling, he would not bave been injured, 
and that the statutes expressly provide that under the circumstances 
neither the défense of assumption of risk nor contributory négligence 
will be available to the défendant. It may be remarked in passing that 
the only cases cited by plaintiff in error on fhis subject either affirmed 
judgments against the company or rêver sed the case for the refusai 
to submit the same to the jury. 

[4-7] Tuming now to the second point: The évidence showed the 
point of the switch had been blocked, but the blocking had become 
wom by the flanges of the cars, and in attempting to leave the place 
between the cars plaintiff's foot became caught and held him there 
until he was injured. It is claimed the plaintiff in his amended péti- 
tion charged that this place had been negligently left unblocked, and 
this was stricken out by the plaintiff upon a motion being made to 
strike it by the défendant, and it inferentially so appears. It is clear 
that plaintiff could only recover on the case alleged and in support 
of which some évidence was offered. 

The Suprême Court bas held that no action will lie against a rail- 
road company for an accident due to an unblocked frog. Southern 
Pacific V. Seley, 152 U. S. 145, 14 Sup. Ct. 530, 38 L. Ed. 391 ; Kil- 
patrick v. Choctaw, Oklahoma & Gulf Ry., 195 U. S. 624, 25 Sup. Ct. 
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789, 49 L. Ed. 3*49. I£ the allégation claimed was in the pétition, it 
stated no cause of action, and the plaintifï wisely struck it out after 
it was attacked by the défendant. There never was any controversy 
in this case as to what would hâve been the applicable law if the com- 
pany had blocked the point in question if it allowed the blocking to 
be out of repair. The Suprême Court said in Southern Pacific Co. v. 
Seley, supra: 

"It was not pretended In tha présent casé that the frog In which Seley 
had put his foot was defectlve or out of repair. The contention solely Is 
that there Is another forai of frog, not much used, and whlch, if used by the 
défendant, might hâve prevented the accident." 

If the facts as shown upon the trial, namely, that the point of the 
switch had been blocked but the blocking had been allowed to get 
out of repair, had been alleged, this portion of the pétition might hâve 
stated a good cause of action ; but this is aside f rom the question. It 
is, of course, an elementary rule that the évidence must correspond to 
the allégations and be confined to the point in issue; but this does 
not mean that every explanatory fact must be alleged or be inadmissi- 
ble. It was essential for the plaintifï to show that he had been injured 
and the sustaining of this injury was not willful on his part. The 
amended bill upon which the case was tried expressly alleged: 

"That after plaintlff had opened the couplers of sald cars he attetnpted to 
step out from between them, when his left foot was caught In an unbldcked 
switch or frog or open space between two rails." 

No motion was ever made to strike this allégation f roin the pétition ; 
but, when the same facts were set up as a spécial ground of négli- 
gence, that portion of the pétition was so attacked. On the trial it 
was shown that the point in question had been blocked, but the block- 
ing had become worn and plaintiff's foot caught in it and he could not 
pull it away. When the court came to charge the jury, it said: 

"Now, there is but one question in hère, practically, as I see it. That is 
the question of the condition of this coupler." 

And again : 

"If, from ail the évidence in this case, you belleve that the couplers on the 
two cars mentioned hère in the évidence were intact, complète, perfect order, 
then there can be no recovery hère. If they were not, then there can." 

If therefore there was any error in the admission of the évidence, 
and we think there was not, it was wholly cured by the charge sub- 
mitting the case upon the single question of the condition of the cou- 
plers. 

The third point raised is substantially submitted upon the same argu- 
ment ofifered in support of the first one, and for the same reasons is 
not well taken. 

There is no error, and the Judgment of the District Court is afErmed. 
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Bn^AUEK et al. ▼. UÎPTJBD STATES. 
(Circuit Coiirt of Appeàls, EIghth CIrëult. September 16, 1916.) 

No. 4517. 

1. Ckiminai. Law <S=»1186(4)-— Review — Teohnicai, Ebbob — Indictment. 

Unaer Key. St. § 10?5 XComp. St. 1913, § 1691), whlch provldes that no 
Indlctmen'Ç shall be deèmed'lhsufflclent by reason of any defect or imper- 
fection in mattèr of fom only, whlch shall not tenâ to the préjudice oi 
the défendant, an - indlctmetit is sufBcient whlch iiontalns a suffldent 
accusation of crime, and allèges factë whlch a;re sufflcient in law to sus- 
taln a conviction, and whlch furnlshthe accused wlth such description of 
the charge ftgalnst hlm as wlll enable him to make hls défense, and 
avail bltÈ^lf of hls conviction or acquittai for protection against future 
proÈeedlngsffor the same offense. . 

[Edi Noter^For other cases, see CripiinaUiaw, Cent. Dlg. S 3215; Dec. 
Dlg. ®=pll8Q(4).l ; ; 

2. OONSPlEACT <^»43(6) — COKSPIBACT TO ViOLATE LaW 0» TJNITED STÀTES— 

Indiotmert. , 

In an indj^tment for consplrjicy tp violate the laws of the United States, 
the conspiricy itself is the glst of the offense, and the law to'be vlolated 
need uot be sét out wlth thé partlcularity requlred if its direct viola tloii 
were charged. 

[Ed. Note.— 'For other cases, see Conspiraey, Cent. Dlg. §| 88, 91; Dec. 
Di& <S=>43(6).] 

3. MoNOPOLiEs ®=»31 — Ami-Tktjst Act — Conspibacy in Restbaiht or Tbadb 

— ^iNDICl^MENT. 

An Indictment for conspiraey in restralnt of Interstate trade or com- 
merce, under Shérman Anti-T^ust Act July 2, 1890, e. 64,7, § 1, 26 Stat. 
209 (Oomp. St. 1913, § 8820), need not aver that défendants were engaged 
in Interstate commerce, nor the dolng of an overt act, nor tliat the con- 
spiraey was successful. 

[Ed. Note.— Fpr other cases, see Monopolies, Cent Dlg. § 20; Dec. Dlg. 
<S=s>31.] 

4. Indictment and iNroBMATiON «=»5&-^Desc8IPtion of Offense. 

When the définition of an offense, whether It be by common law or by 
statute, includes generlc terms, It Is not sufficlent that aUj indictment 
charge the offense in the same generlc terms, but it must aver the partlcu- 
lars. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dlg. 
81 180, 181; Dec. Dlg. <e=59.] 

5. Indictment and Information <e=»l25(5%) — Duplicitt — Oonspibaot. 

A charge in a single eount of a conspiraey to violate two or more lawa 
of the United States dçes not reodisr the iudictiuent duplicltous. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dlg. 
S 381; Dec. Dlg. <S=>125(5%),;, Conspiraey, Cent Dlg. § 81.] 

6. Cbiminal Law ig3»114&-r-IîîDiqTMENT ano Information €=>163 — ^Motion 

FOE Bill of Pabtioulaes — Discbetion of Court. 

A, motion by the défendant in a crimlnal case for a blll of partlculars 
Is addressed to the discrétion of'thê' court, and its action' thereon is not 
reviewable. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. |§ 3039- 
3043, 3058; Dec. Dlg. ®=»1149; Indictment and Information, Cent Dlg. 
§ 525; Dec. Dig. <g=>163.] 

€=3For other cases see same topic & KEY-NUMBER In ail Kejr-Numbered Dlgests & Indexes 
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7. MoNOPOLiEs ®=929 — ^Anti-Tbust Act — "Combination in Resteaint or 

Tbade." 

The National Association of Master Plumbers was formed prlor to 1890, 
and at once took measures to prevent manufacturers and dealers In 
plumbers' supplies from selling direct to consumers, by resolvlng not to 
patronize such manufacturers and dealers as refused to agrée to such 
restrictions, and by adoptlng a System ol esplonagè. Thls pollcy was 
contlnued after 1890, and so extended as to bind the members to restrict 
tbelr purchases to manufacturers and dealers who sold only to members 
of the association, excluding ail other customers, although they might also 
be master plumbers. Members were llsted in a book Issued and dls- 
trlbuted by the association. Beld that, on the enactment of the Sherman 
Anti-Trust Act, the association became an illégal comblnation in restralnt 
of Interstate trade, and that any member who thereafter joined or afflliat- 
ed with it, wlth Knowledge of its Illégal purposes and methods, was 
guilty of a criminal offense under section 1 of the act. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 19 ; Dec. Dig. 

For other définitions, see Words and Phrases, First and Second Séries, 
Comblnation in Eestraint of Trade.] 

8. MoNOPOLiES <S=>31 — Anti-Tbust Act — Pkosecution foe Conspibaot in Rk- 

STBAiNT op Tbade — Evidence. 

On the trial of members of the association for criminal consplracy in 
restralnt of Interstate trade, the oflicial record of the proeeedlngs of the 
association, showing the resolutions passed declaring its purposes, and 
the methods adopted for carrying them out, was admissible In évidence. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 20; Dec. Dig. 
<S=»31.] 

In Error to the District Court of the United States for the Southern 
District of lowa; John C. Pollock, Judge. 

Criminal prosecution by the United States against Robert Knauer 
and others. Judgment of conviction, and défendants bring error. 
Affirmed. 

Louis C. Boyle, of Kansas City, Mo. (Clark McKercher and George 
H. Calvert, both of Washington, D. C, on the brief), for plaintiffs in 
error. 

Claude R. Porter, U. S. Atty., of Centerville, lowa (G. Carroll 
Todd, Asst. Atty. Gen., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. Thirty-six persons, members of the Na- 
tional Association of Master Plumbers, among them Robert Knauer, 
Hugh B. McCarten, John P. Cunningham, and George H. Wentz, 
were indicted by the District Court of the United States for the 
Southern District of lowa, charged with a conspiracy in violation of 
section 1 of the Sherman Act which is as f ollows : 

"Section 1. Bvery contract, comblnation in the form of trust or otherwise, 
or conspiracy, in restralnt of trade or commerce among the several states, 
or with forelgn nations, is hereby declared to be illégal. Every person who 
shall make any such contract or engage in any such comblnation or conspir- 
acy, shall be deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punlshed by fine not exceeding flve thousand dollars, or by imprison- 

^ssFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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ûient not exceeding ône year, or by both sald punishments, In the discrétion 
of the court" 26 Stats. 209. 

The défendants were ail tried, found guilty, and Knauer, McCarten, 
Cunningham, and Wentz were sentenced, and sued out a writ of 
error in this court. It thus appears that the plaintiflfs in error were 
défendants in the District Court, and the défendant in error was 
the plaintiff there, and they will be so styled hère. The record contains 
more than 2,300 pages, and there are more thart 660 pages in the 
printed arguments. Ail this has been read and carefuUy considered, 
but it is manifest that the case must be treated in this opinion in a 
more condensed form. 

The first and second assignments of error complain of the over- 
ruling of demurrers to the indictment and the similar overruling of 
the motion to quash it. The indictment covers 26 pages of the 
printed record, and we cannot, therefore, set it out in full hère. It 
in substance charged that from the 4th day of June, 1911, to the find- 
ing of the indictment 240 manufacturers and wholesale dealers in 
plumbing supplies, who are named, and the particular places where 
they were engaged in business are given, were engaged in Interstate 
commerce in such plumbing supplies; that the défendants were en- 
gaged during ail of said period in a conspiracy in restraint of such 
interstate commerce in plumbing supplies, the place of business of 
each of the défendants is given, and that each of them was a member 
of the National Association of Master Plumbers ; and when he held 
any office therein, or in the State Association of Master Plumbers 
subordinate to the National Association, or in local associations so 
subordinate, those facts are set forth. The indictment further allèges 
that : 

"Each of said local associations has through'out said period been afflllated: 
(1) Wlth other slmllar associations of master plumbers in ail the principal 
towns and dties of the United States; (2) with a certain association in each 
State called the State Master Plumbers' Association for that state, composed 
of members whose qualifications for memberehip hâve consisted in thelr being 
members in good standing of the several local associations of said state, 
wherever such local associations exlsted, and In thelr being willing to be 
subordinate to said State Associations ; and (3) with still another association 
caUed the National Association of Master Plumbers of the United States, com- 
IKJsed of au the members of ail sald local and state associations, and to which 
ail said local and state associations hâve been subordinate. The prime object 
of ail sald local and state associations, and of said National Association of 
Master Plumbers of the United States, throughout sald period of time, as said 
défendants hâve each well known, has been to secure to the members thereof 
au the business in the United States growing out of the fumlshing and install- 
Ing of plumbing supplies, and tbls to the absolute exclusion of ail others en- 
gaglng In or endeavoring to start or carry on such business, and thereby un- 
lawfully to monopolize that business. 

"Tô this end said members of sald local and state associations and sald 
National Association of Master Plumbers of the United States bave, at ail 
tlmes during sald period, concertedly conducted thelr business strictly upon a 
plan involving the purchaslng of such plumbing supplies only from manufac- 
turers and Wholesale dealers who bave refrained from selling or fumlshing 
Buch plumbing supplies to master plumbers and retail dealers not members of 
such associations, and refuslng to deal with manufacturers and Wholesale 
dealers who hâve made or endeavored to make sales to master plumbers and 
retail dealers not members of said association; and as a part of, and for in- 
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surlng adhérence to and the success of, said plan of business, sald members 
and associations hâve establlshed and maintained a System of espionage over 
the business of said manufacturers and wholesale dealers and that of ail per- 
sons and concems not members of such associations; hâve systeœatically 
gathered and disseminated among themselves information touching acts of 
such manufacturers and Wholesale dealers in the carrylng on of thelr said 
business which were not in accord wiib. said prime object of sald associations» 
and particularly touching sales of such plumbing supplies to persons and con- 
cems not members of any of said associations ; in many instances hâve tak- 
en upon themselves to notify such manufacturers and wholesale dealers of 
their said 'unethical' acts in a way to Imply a threat of refusai to deal with, 
that is to say, a boycott, and bave often in fact boycotted, the manufacturers 
and dealers so offending; and bave busied themselves in the procuring of the 
passage of local \&-ws and ordinances pertaining to the licensing of plumbers 
and the installing of plumbing, and in the administering of such local laws and 
ordinances in such manner as wrongfuUy to favor such associations and their 
members as against persons not members of such associations; and those 
things bave been done, notwithstanding the proportion of the business so car- 
ried on by said members of said associations bas very greatly exceeded the 
proportion carried on by others, whereby said members of said associations 
bave been in a position where, by such concerted action, they could, as they 
bave well known, bring flnancial ruin to manufacturers and whole^le dealers 
failing to conduct their business in accord with said prime object of said as- 
sociations — ail to the great humiliation of said manufacturers, wholesale deal- 
ers, and others who were not members of said association, and the serious 
and inexcusable oppression of many worthy persons less prospérons than 
themselves who bave been ambitions to engage in, but who bave been by sald 
conspiracy prevented from engaging in, the business of master plumbers la 
compétition with said members of said association, as well as to the great 
détriment of the gênerai public, and to the scandai and disgrâce of their own 
profession. 

"So far as the purchasing of said plumbing supplies from manufacturers 
thereof and wholesale dealers therein bas been concemed, each of said de- 
fendants, throughout said period of time, bas, in every way in bis power, and 
in ruthless disregard of the rights of others, conducted bis business upon the 
unlawful and oppressive plan aforesaid, well knowing the character and 
efCect thereof, and intending to accomplish said prime object of said associa- 
tions, and so bave put an undue, unwarranted, and unreasonable restralnt 
upon the Interstate trade and commerce in this Indictment above descrlbed, 
particularly in said Central division of said Southern district of lowa, and 
bave prescribed and enforced a rule for governing, and one whlch bas in fact 
governed, said trade and commerce, and unlawfully bave engaged, as afore- 
said, in a conspiracy in restralnt of trade and commerce among the several 
States contrary to said act of Congress and against the peace and dignity of 
the United States." 

The défendants, apparently without withdrawing the plea of not 
guilty theretofore entered, filed on October 29, 1914, a gênerai de- 
murrer to the indictment, and on November 23, 1914, filed a gênerai 
and spécial demurrer, which we assume was a substitute for the orig- 
inal demurrer. It was elaborate, but in substance was upon the 
grounds: First, that the indictment did not state facts sufficient to 
constitute a crime against the United States; second, that it is du- 
plicitous ; third, the spécifie purposes and acts charged as constituting 
a conspiracy are not charged against the défendants; fourth, that 
the indictment is insufficient, vague, uncertain, indefinite, and informai. 
The ways in which the indictment is deemed insufficient, vague, uncer- 
tain, indefinite, and informai are then set forth in détail, and would 
cover five pages of this opinion. The défendants also filed a motion 
to quash the indictment substantially upon the same alleged grounds. 
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Thèse demurrefs ànd the motion to qùash were overruled by the 
court. 

[ 1 ] It is provided by section 1025 of the Revised Statutes that : 

"No indlctment found and piresented by a grand jury In any District or Cir- 
cuit or other court of tlie United States shall be deemed insufflclent, nor shall 
tlie trial, judgment, or other proceeding thereôn be affected by reason of any 
defect or Imperfection in matter of forin only, whlch shall not tend to the 
préjudice of the défendant." 

The question in its last analysis is : Does the indictment contain a 
sufficient accusation of crime, and do its averments fumish the 
accused with such a description of the charge against them, as will 
enable them to make their défense and avail themselves of their con- 
viction or acquittai for protection against future proceedings for 
the same offense? And it has been held that the indictment must be 
sufficient to inform the court of the facts alleged, so that it may 
décide whether they are sufficient in law to sustain a conviction if one 
should be had. United States v. Cruikshank, 92 U. S. 542, 558, 23 
L,. Ed. 588; Dunbar v. United States, 156 U. S. 185, 191, 15 Sup. 
Ct. 325, 39 h. Ed. 390; Rosen v. United States, 161 U. S. 29, 34, 16 
Sup. Ct. 434, 480, 40 L. Ed., .606; New York Central Railroad v. 
United States, 212 U. S. 481, 497, 29 Sup. Ct. 304, 53 L. Ed. 613; 
United States v.Bennett, 16 Blatchf. 338, 24 Fed. Cas. 1093, 1097; 
Hume v. United States, 55 C. C. A. 407, 118 Fed. 689, 696. 

[2] In ail charges of conspiracy, the conspiracy itself is the gist 
of the offense, and where a conspiracy is charged to violate the laws 
of the United States, if the conspiracy be specifically alleged, it is not 
necessary to allège the détails of the law of the United States to be 
violated with the accuracy it would be if the charge were directly 
of the violation of the law of the. United States, and not of the con- 
spiracy to violate it. Williamson v. United States, 207 U. S. 425 
446, 28 Sup. Ct. 163,52 L. Ed. 278. 

[3] The act in question does not. reqùire that the défendants should 
hâve been engaged in Interstate commerce. If they were ail engaged 
exclusively in intrastate commerce, and they formed a conspiracy 
to restrain the trade of the manufacturers and wholesalers who were 
engaged in Interstate commerce, that would make them gûilty. Loewe 
v. Lawlor, 208 U. S. 274, 301, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. 
Cas. 815; Nash v. United States, 229 U. S. 373, 379, 33 Sup. Ct. ^80, 
57 L. Ed. 1232 ; Patterson v. United States, 138 C. C. A. 123, 222 Fed. 
599,618. This is stibstantially what is charged hère. It is not neces- 
sary to their guilt that the conspiracy should be successful. Under the 
ahcient law of conspiracy, no overt act was at ail necessary to make 
out the guilt of the défendant. 

On March 2, 1867, Congress passed a law (section 30, c. 169, 14 
Stat. 471, 484), which is substantially re+enacted in section 5440 of the 
Revised Statutes and section 37 of the Criminal Code (Act March 4, 
1909, c. 321, 35 Stat, 1096 [Comp. St. 1913, § 10201]). In its last re- 
vision this reads; 

"Sec. 37. If two or more persons conspire elther to commit any offense 
against the United States, or to def raud the United States in any manner 
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or for any purpose, andone or more of such parties do any act to effect the 
object of the conspiracy, each of the parties to such conspiracy shall be flned 
not more than ten tbousand dollars, or Imprisoned not more than two years, 
or both." 

The défendants are not charged under that section, but under section 
1 of 26 Stat. 209. The act in question does not contain the clause 
that if "one or more of such parties do any act to effect the object of 
the conspiracy," nor any similar words. Under thèse circumstances an 
overt act by any of the défendants was oinnecessary under this section 
of the Sherman Law. Nash v. United States, 229 U. S. 373, 378, 33' 
Sup. Ct. '780, 57 L. Ed. 1232; Brown v. Elliott, 225 U. S. 392, 32 
Sup. Ct. 812, 56 L. Ed. 1136; Hyde v. United States, 225 U. S. 347, 
32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. 

But the further considération of that question is not essential- hère, 
as there are a number of acts done by one or more of the parties to 
effect the object of the alleged conspiracy. 

[4] It is an elementary principle of criminal pleading that when the 
définition of an offense, whether it be by common law or by statute, in- 
cludes generic terms, it is not sufïicient that the indictment charge the 
offense in the same generic terms as in the définition, but it must 
State the species — it must descend to particulars. United States v. 
Cruikshank, 92 U. S. 542, 558, 23 L. Ed. 588; United States v. Hess, 
124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516. 

[5] It is claimed that the indictment is duplicitous, in that it charges 
a conspiracy to violate more than one section of the Sherman Law 
in a single count. "The court will never be keen to hold an indictment 
bad for duplicity." 5 Ruling Case Law, 1081. Without intimating 
that we -think such a thing possible under the Sherman Law as an in- 
dictment being duplicitous because it charges in one count a violation 
of two or more sections of the act, we are satisfied that a charge in a 
single count of a conspiracy to violate two or more laws of the United 
States is not duplicitous. Joplin Mei'cantile Co. v. United States, 131 
C. C. A. 160, 213 Fed. 926, 929, Ann. Cas. 1916C, 470; John Gund 
Brewing Co. v. United States, 124 C. C. A. 268, 206 Fed. 386. With- 
out more, we are of the opinion that the demurrers and motion to quash 
were ail properly overruled. 

[6] The indictment was returned June 4, 1914. On July 7, 1914, the 
défendants were ail arraigned and pleaded not guilty. By agreement 
of parties the case was then set for trial on December 8, 1914. At that 
time the case was upon application of défendants continued until Feb- 
ruary 8, 1915. On February 9, 1915, the case not having been reached 
because the trial ju'dge had not reached Des Moines, the défendants 
filed a motion for a bill of particulars. This was supported and resisted 
by affidavits. This motion was submitted upon the arrivai of the judge 
on February lOth. It was overruled, "both as to its merits and for 
the further reason that the same was filed without leave, and after this 
case had been twice peremptorily set for trial, and the défendants had 
demurred to and pleaded not guilty to the indictment herein." This ap- 
plication was addressed to the discrétion of the trial court, and its ac- 
tion thereon is not subject to review. Dunlop v. United States, 165 
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U. S, 486, 491, 17 Sup. Ct. 375, 41 L. Ed. 799. See Rinker v. United 
States, 81 C. C. A. 379, 151 Fed. 755, 759 ; Morris v. United States, 
88 C. C. A. 532, 161 Fed. 672, 681. Nothing need be added on this 
subject. The matter was discretionary with the trial court, and not only 
is no abuse of the discrétion shown, but the long delay in filing the mo- 
tion until the case was substantially reached a second time for trial 
fuUy justified the action of the trial court. 

[7] The sixth assignment of error is to the overruling of a request 
for instructed verdict at the conclusion of ail the évidence, and the sev- 
enth assignment is that there is no compétent évidence to sustain the 
verdict. In Eastern States Lumber Association v. United States, 234 
U. S. 600, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 1915A, 788, it ap- 
peared that there was a combination of retail lumber dealers to dis- 
tribute to the members of the association names of wholesale lumber 
dealers who made priées to consumers. The court said : 

"A retail dealer bas the unquestloned right to stop dealing with a wholesaler 
(or reasons sufflcient to hlmself, and may do so because he thinks such dealer 
Is acting unfalrly in trying to underralne his trade. 'But,' as was sald by Mr. 
Justice Lurton, speaklng for the court In Grenada Lumber Co. v. Mississippi, 
217 U. S. 433, 440 [30 Sup. Ct. 535, 54 L. Ed. 826], 'when the plalntiffs in error 
combine and agrée that no one of them will trade with any producer or whole- 
saler who shall sell to a consumer wlthin the trade range of any of them, quite 
another case Is presented. An act harmless when done by one may become a 
publie wrong when done by many acting in concert, for it then takes on the 
form of a consplracy, and may be prohiblted or punlshed, if the resuit be hurt- 
ful to the public or to the individual against whom the concerted action is 
directed.' When the retailer goes beyond his Personal right, and, cbnsplring 
and combinlng with others of like purpose, seeks to obstruct the free course of 
Interstate trade and commerce and to undul.y suppress compétition by placing 
obnoxious wholesale dealers under the coercive influence of a condemnatory 
report circulated among others, actual or possible customers of the.ofCenders, 
he exceeds his lawf ul rights, and such action brings him and those acting with 
hlm within the condemnation of the act of Congress, and the District Court 
was right in so holding." 

The défendants contend that the National Association of Master 
Plumbers was organized for legitimate purposes, and that if it deviated 
from such purposes and engaged in an illégal enterprise as charged 
there is no évidence that the défendants and particularly Cunningham 
and Wentz ever joined in the procéedings to convert this organization 
from its legitimate purposes to the illégal ones charged. Very consid- 
érable reliance in this regard is placed upon Ryan v. United States, 132 
C. C. A. 257, 216 Fed. 13. This makes it important to ascertain from 
the évidence whether the National Association of Master Plumbers 
immediately after the passage of the Sherman Law was a légal organi- 
zation which was diverted to an illégal purpose, or whether it was il- 
légal from the passage of the act of 1890. The officiai procéedings of 
the National Association of Master Plumbers were introduced in évi- 
dence, and it appears theref rom that : 

"For some time prlor to the close of 1882, the Master Plumbers' Association 
of New York had been deeply impressed with a conviction of the necessity of 
taklng some concerted action looklng towards protection against the Injury 
resultiug to the trade through the facilitles to purchase, at and below trade 
prlce, afforded to the outside public by manufacturers and dealers in plumbing 
materiala. 
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"A full attendance of the association was held on December Ist, wMch sub- 
sequently resolved Itself lntx> a committee of the whole. . The subject of 'pro- 
tection to the trade' was made the order of the day (General Locke being called 
to the chair), and was carefully discussed ; the resuit being that a committee 
of ten was appointed to devise sueh measures as would be best calculated to 
secure the needed protection. 

"Thls committee, at a subséquent meeting, was dlscharged, owlng to the 
want of such discretionary power as would enable It to act efflclently. A new 
committee of twenty-one, afterwards enlarged to twenty-five, was thén created 
In its place, wlth Mr. T. J. Byrne as chairman, having a fuller scope of action 
for the performance of the duties entrusted to It. Thls committee met on the 
lOth of January [1883], at the Astor House, New York City, and organized 
by electing offlcers and appolntlng several subcommlttees, and Issued an in- 
vitation to the Association of Master Plumbers of Brooklyn to unité wlth them, 
whlch was heartily responded to. The committee Immediately realized that 
to insure success it would be necessary to seek the co-operation of the trade 
throughout the country generally, and accordingly the foUowlng circular, is- 
sued by the joint protection committees of.the New York and Brooklyn Associa- 
tions, was prepared by the secretary and sent broadcast ail over the United 
States. 

" 'Association of Master Plumbers of the City of New York. 

" '11 West 24th Street. 

" 'Geo. D. Scott, Président. F. Reynolds, Secretary. 

" 'New York, January 25, 1883. 
" To the Master Plumbers of the United States — Gentlemen : 

" 'The necessity of adéquate protection agalnst influences having an inju- 
rious bearing on our business has at last aroused considérable attention and 
created widespread discussion among the trade ; and, as a resuit, the Associa- 
tion of Master Plumbers of the City of New York, together wlth that of the 
City of Brooklyn, hâve decided to take prompt and vigorous measures wlth a 
vlew to the termination of so déplorable and unsatisfactory a condition of 
affairs. 

" "The associations, therefore, of the two cities, through thelr respective 
présidents, hâve appointed two committees to work in concert — the New York 
one consisting of twenty-five and the Brooklyn one of eleven members — for the 
purpose of devlsing and considering the most eflîcient means for the better 
protection of our interests and also the immédiate adoption of such plans as 
may best con'duce to that end. 

" 'It would scarcely be flattering to their Intelligence to remind master plumb- 
ers of the obvious abuses which bave erept into their business, or the many 
disadvantages under whlch it labors from varions causes. Yet the best method 
of grappling with and suppressiug evlls so manlfold and deep-lylng must be 
■matter of serions and deep considération to those directly concerned. 

" 'Realizing, then, that the tlme for action has arrîved we are Instructed to 
communicate wlth you confidentially to enlist your approval and co-operation.' " 

It appears that: 

"The responses to thls appeal were of so encouraging a character as to war- 
rant the committee in taking active measures to ensure the formation of master 
plumbers associations in the principal cities and towns throughout the différent 
«tates, wlth a view to paving the way for holding a national convention of the 
craft in the near future, and the ultimate formation of a national association, 
suflaclently strong in numbers and united in sentiment, to command proper 
considération from manufacturera and dealers." 

Subsequently it appears the f ollowing was issued : 

" 'To the Master Plumbers of the United States: 

" 'Committee Eooms of the Association of Master Plumbers of the Cities of 
New York and Brooklyn. 

" 'Fehruary 26, 18&3. 

" 'Gentlemen : The address lately issued to the Master l'iumbers of the 
United States by the committee on protection of the New York and Brooklyn 
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Associations, for the pnrpose of ellclting an expression of the feellngs of tliose 
Interested In the questions to whlch It referred^ has met with a response so 
cordial, so nnaâlmous, and so far exceedlng otir most sanguine hopes, as to 
warrant them in laylng before you a few practlcal suggestions as to the mode 
whereby our rights may be best protected. • * * And now on this ail Un- 
portant question of protection of our trade interests, whlch Is really the pivot of 
the position we are strlving for as an organization, It was necessarily alluded 
to only In guarded terms in oui* laté clrcular ; nevertheless it evoked so uni- 
versal and heartfelt approval that we are more than conflrmed in the belief 
that thIs question can only be satisfactorily solved by a général convention of 
the trade.' " 

Under thèse circulars the first meeting of the National Association 
of Master Plumbers took place. On taking the chair Mr. Mea4 ad- 
dressed the assembled delegates. 

"Mr. "Wede: I désire, Mr. Chairman, to amend the addre^ by striklng out 
the Word 'protection' and substltute the words 'trade interests.' • • • I 
slmply wanted to say, Mr. Chairman, that we in Chicago hâve made up our 
minds to change the word 'protection' as It occurs there to the words 'trade in- 
terests,' thus glvlng a broader field to work upon. And we think that the 
change would be for the Interests of ail of us, of ail plumbers throughout the 
United States. ♦ • * I am probably as radical as any man In this conven- 
tion In favor of protection. I hâve worked hard and falthfuUy for it. I hâve 
correspondence hère with me to show that we hâve carrled our point In Chicago. 
We hâve establlshed a careful policy, and that policy we will always use. We 
hâve brought our men to thelr knees. Now, we don't désire that our enemies 
should know what we are golng to do hère In this convention, and If we use the 
word "protection' they wlU know Just what we are abont ; but if we should use 
the words trade Interests' they won't know exactly what it means. I believe 
in flghting our enemies wlthout gloves. Let us establish our policy, and then 
let them corne to us, instead of our golng to them." 

The question was subsequently put on the amendaient to strike out 
the word "protection" and insert the words "trade interests," and lost. 
Subsequently at the same meeting, on motion of Mr. Boyd, a com- 
mittee of 10 was appointed to formulate a plan for protection be- 
tween the dealers and master plumbers throughout the United States. 
At a later hour it was said : 

"It must be thoroughly a national association spreading from the Atlantic to 
the Pacific and from the north to the south. Gentlemen, the question of pro- 
tection directly falls to the ground and is done when you bave a national as- 
sociation that Is broad enough so that we can send forth an edict to any flrm 
of mat^lalmen In any clty, in any state, and that edict goes forth that you 
shall protect in the différent cltles every one that sends an honest complaint, 
untll you shall be able to say to any dealer : 'UntU you protect the men in the 
plumbing business In your cityby preservlng the proper discount, we shall not 
buy one jot or tittle of your materials." 

The next year, in 1884, the National Association met at Baltimore, 
and they adopted the foUowing resolutions : 

"Whéreas, the manufacturlng and Wholesale flrms in plumbing materials 
persist in selllng to consumers to our injury and détriment, placlng us towards 
our customers in the light of extortionlsts, causlng endless trouble; and 

"Whereas, the System of protectlng us from this wrong whlch draws in its 
wake other wrongs, is Ineffective; it Is absolutely necessary to perfect such 
a System, by unlted action, whlch will remove thèse evils from whlch we hâve 
suffered for years : Therefore, be it 

"Resolved, that we withdraw our patronage from any flrm manufacturlng 
or dealing in plumbers' material selllng to others than master plumbers. 
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"Resolved, that the manufacturers of gas fixtures selling to consumera shall 
not receive the patronage of any master plumber. 

"Resolved, that the master plumbers shall demand of the manufacturers and 
Wholesale dealers in plumblng materials to sell goods to none but master plumb- 
ers. 

"Resolved, that this association shall keep a record of ail Joumeymen and 
plumbers who place in buildings plumbing material bought by consumers of 
manufacturers or dealers. 

"Resolved, that any manufacturlng or wholeaale dealers dealing In wrought 
iron pipe, vs^ho sell to consumers, shall not receive our patronage. 

"Resolved, that a committee be appointed by this association In every state 
and county, for the purpose of reporting to the proper officer at its head In the 
State any violation of thèse resolutions. 

"Resolved, that thèse measures are just and necessary to our welfare and 
a rigid enforcement is demanded. 

"Resolved, that this convention indorse the above, and urge upon the Na- 
tional Association to perfect and adopt a uniform System of protection for the 
trade over their entirë jurisdiction." 

In 1885 the Association met at St. Louis. At this meeting Prés- 
ident Young was authorized to use such measures as he deemed pru- 
dent in presenting the Baltimore resolutions properly before the man- 
ufacturers. The secretary reported that he had sent copies of the 
Baltimore resolutions to the manufacturers and jobbers throughout 
the country for their signatures, and that the responses were almost 
universally prompt and favorable, and the foUowing resolution was 
adopted : . 

"Whereas. the National Association of Master Plumbers, in convention as- 
sembled at Baltimore, June 25, 1884, in view of the numerous false relations 
which hâve sprung up between the manufacturers, plumbers, and consumers, 
whereby confusion and injustice hâve been produced, after much thought and 
discussion, passed a resolution whereby their relative rights and duties bave 
been more clearly deflned; and, 

"Whereas, the manufacturers, with but few exceptions, bave adopted the 
resolutions as their rule of conduet : Now, therefore, in .iustice to ourselves 
and in honor toward the manufacturers, we reconmiend the following : 

"Resolved, that it is the plain dnty of this association to malntaln and en- 
force the integrity of the Baltimore resolutions, and that ail members of the 
craft, in self-defense, be re<auested to withdraw further patronage from dis- 
senting manufacturers, and stand by those who stand by us." 

At the same meeting it appears that: 

"300 Baltimore resolutions sent to manufacturers and dealers in plumbers' 
material. 

"1000 arguments and Baltimore resolutions as an address sent ont by the 
Executive Committee. 

"300 pamphlets sent to the manufacturers and dealers asklng for signatures 
for the Baltimore résolution." 

The following recommendation was unanimously adopted: 

"We flnd that the 'Baltimore resolutions' hav'e been a benetit to the trade 
throughout the country during the past year, but, believing that our cause 
will be more advanced by allowlng local associations certain discrétions in the 
governmeht of their own affairs, therefore we respectfully recommend that 
each local association shall make the necessary arrangements for the dealers 
and manufacturers of their own locality, and that the national association shall 
protect them where such agreement Bas been approved by the executive com- 
mittee." 

237 F.— 2 
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At the fourth meeting, which was held at Deer Parle in 1886, the 
Baltimore resolutions were interpreted as follows: 

"Eesolved, that any flrm manufacturlng plumbing materlals selling to others 
than master plumbers, that we withdraw our patronage from sueh flrm. 

"Resolved, that the master plumbers shall demand of the manufacturera and 
Wholesale dealers in plumbing materials to sell goods to none but master plumb- 
ers. 

"Besolved that this associ.ntion keep a record o( ail joumeymen and plumb- 
ers who place in buildings plumbing material bought by consumers of manu- 
facturers or dealers. 

"Resolved, that any manufacturlng or wholesale dealers dealing In wrought- 
iron pipe who sell to consumers shall net recelve our patronage. 

"Besolved, that It Is not the intention of the foregoing resolutions to pre- 
vent the interchange of patented or any other plumbing materials betwe«n man- 
ufacturers and wholesale dealers in such goods, or their sale or exchange 
for the export trade. 

"Eesolved, that no local association shall malie any other agreement with 
manufacturers or dealers than the above. 

"Resolved, that a committee be appointed by this association in every state 
and county, for the purpose of reporting to the proper otiicer at Its head in 
the state any violation of thèse rules. 

"Resolved, that thèse œeasures are Just and necessary to our welfare, and 
a rigid enforcement is demanded. 

"Resolved, that this convention Indorse the above, and urge the National As- 
sociation to perfeet and adopt a uniform system of protection for the trade over 
their entiré jurisdiction." 

Président James AUison said: 

"The Baltimore resolutions are our own créatures, not our masters, and the 
plain, common-sense course to be pursued in regard to theni is — instead of 
wrangling over our opinions — to review our expérience calmly and dispassion- 
ately, weigh the good and evil earefully, and, while we remember that the 
standard of power in good government is the will of the majority, we jnust 
not forget that exact justice to one is not to be secured at the cost of Injustice 
to another." 

At this convention the executive corhmittee reported: 

"Your committee would also recommend that such locallties where expérience 
lias proven that our members cannot at ail times live up to the letter of the 
Baltimore resolutions without serious injury to themselves, that discretionary 
power be allowed to the local associations, provided no action of thelrs shall 
conflict with the splrit of thèse resolutions, and also provided that the approval 
■of the executive committee flrst be obtained thereto." 

And: 

"We would also recommend that the manufacturers and dealers In plumbers' 
«upplies who hâve signed the Baltimore resolutions and carried out their 
spirit, and are in sympathy with the honest endeavors of the plumbing fra- 
ternity in raising the standard of their trade, deserve oui; co-operation and 
«upport, and we recommend them to the patronage of our fellow tradesmen." 

At the National Association meeting held in Chicago in 1887 the 
f ollowing resolution was adopted : 

"Resolved, that the National Association, through Its executive heads, ap- 
point a member of this organization in every city and town in the United 
States under its jurisdiction for the purpose of keeping a record of ail dealers 
or manufacturers, or master plumbers, violating any of the protective resolu- 
tions of this association, said committee to report to the chairman on protec- 
tion." 
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In the language of the Suprême Court in Grenada Lumber Co. 
V. Mississippi, 217 U. S. 433, 441, 30 Sup. Ct. 535, 54 L. Ed. 826. 
"whether it would be an illégal restraint at common law is not now 
for our détermination." But when the Sherman Law was passed in 
1890 the National Association of Master Plumbers had been organ- 
ized for the 'protection' of master plumbers against the compétition 
of the manu facturer s and wholesalers, and had pledged members not 
to buy of such manufacturers and dealers as sold to consumers, and 
this had been declared "the pivot of the position we are striving for 
as an organization." On the day that the Sherman Law became 
effective this organization became illégal under the décision of Eastern . 
States Lumber Ass'n v. United States, 234 U. S. 600, 34 Sup. Ct. 
951, 58 L. Ed. 1490, L. R. A. 1915A, 788. 

It is not our purpose to in any way limit the power of the mem- 
bers of the association to withdraw as soon as it became manifestly 
an illégal association. In other words, we would not deprive any 
member of his locus pœnitentiœ ; but in 1899, after the passage 
of the Sherman Law, at New Orléans the National Association of 
Master Plumbers adopted what is known as the "New Orléans reso- 
lution" as f ollows : 

"That we, the master plumbers of the United States, In convention assembleci, 
do hereby assert our rlghts to be protected In conductln? our business as plumn- 
ers and business men, and In the future wlll purchase our supplies from those 
who sell only to members of the national association of master plumbers and 
manufacturers and jobbers In accord therewlth." 

As there were about twice as many master plumbers outside the 
association as inside, though generally speaking the individuals out- 
side had rather a smaller business than those inside, still the busi- 
ness of those outside was so considérable that many of the manufac- 
turers and dealers decided to resist the attempt, which was apparently 
successful in cutting from the list of their customers the consumers, 
and now sought to extend this to two-thirds of the plumbers. This 
resulted in a conférence in New York, at which an agreement known 
as the "New York agreement" was made. This agreement was per- 
haps more nearly like the Baltimore plan than the New Orléans plan, 
and was agreed to by the National Association of Master Plumbers 
in 1900 at Baltimore. Conflicts arising under this agreement, in 1902, 
at Atlantic City, what was known as the "Cleveland resolution" was 
adopted, as f ollows : 

"That members of the National Association of Master Plumbers are re- 
quested to confine their purchases of plumbing goods to manufacturers and 
jobbers who are wlUing to asslst in Improving the condition of the plumb- 
ing business, and who sell plumbing goods in localltles where there are mem- 
bers of the National Association of Master Plumbers only to recognized mas- 
ter plumbers whose names appear in the National Directory of Master Plumb- 
ers, publlshed under the supervision of the National Association of Master 
Plumbers." 

It thus satisfactorily appears that the National Association was 
called for the purpose of doing what is now a violation of law, and 
such purpose was "the pivot of" its position. Instead of withdraw- 
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ing when it became illégal, members by remaining such, and contîn- 
uing without objection when the association increased the already 
illégal restraint, became guilty under the Sherman Law without 
proof oi any individual participation in any overt act. The institu- 
tion, if the law had been as it now is, would hâve been illégal from 
its inception, and ail who joined it with knowledge of its purposes, 
and remained members after the Sherman Law was passed, and made 
no effort to withdraw, or hâve the association withdraw, from its 
illégal course, are subject to conviction for conspiracy under the law. 
It seems needless to say that we do not mean that any person could 
be punished for joining this association prior to the passage of the 
Sherman Law, nor do we mean that a person could be punished 
who did not know of the illégal lines it was pursuing subséquent to 
the passage of that law, nor could any one in any way be deprived of 
his locus pœnitentise ; but one who. was a member when the act of 
July 2, 1890, was passed, or who subsequently became a member, and 
who knew the illégal purpose of the association, and never withdrew 
from it or repudiated its illégal methods, is guilty under the act in 
question. 

The case is not analogous to Ryan v. United States, 132 C. C. A. 
257, 216 Fed. 13, because in that case a society was created for a 
wholly lawful purpose and diverted to an illégal one, while in this 
case the very pivot of the association was the illégal conspiracy as 
soon as the Sherman Law was passed. As it appears that ail of the 
défendants were members of the National Association of Master 
Plumbers, there was sufficient évidence to permit a conviction of ail 
of them, and the motion to direct a verdict was correctly overruled. 

We might add that the National Plumbers' Association issued 
two books, one, known as the "Brown Book," which contained a list 
of manufacturers and wholesalers "in accord" with the Association, 
and the other, known as the "Red Book," which contained originally 
a list of members of the National Plumbeii's' Association and ail other 
known master plumbers. Subsequently, having upon the advice of 
the Department of Justice suspended the publication of the Brown 
Book, the Red Book was changed so as to contain the names of mem- 
bers of . the National Plumbers' Association and no others. It is 
manifest that the Brown Book was to furnish the members of the 
National Master Plumbers' Association the names of those who 
would yield to the Association on the question of sales to con- 
sumers, and later on sales to others than members, and was as long 
as it existed the strongest évidence of the conspiracy charged ; but, no 
sooner was the Brown Book abolished, than the Association approach- 
ed the subject from the other side, and, being no longer able to notify 
members who were "in accord," they by the restriction of the Red 
Book to the members of the Association notified those "in accord" 
who they could sell to. The Red Book identified the parties referred 
to in the Cleveland resolutions as those "whose names appear in the 
National Directory of Master Plumbers published under the supervi- 
sion of the National Association of Master Plumbers." 

The motion to direct a verdict was correctly overruled, and the 
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seventh assignment of error must betreated in the same manner by 
this court. 

[8] Assignments 8 to 14 are to the admission of the testimony 
quoted by this court and similar évidence. No objection was made 
to this évidence on the day it was ofïered. The importance we hâve 
assigned to this class of évidence in considération of the sixth and 
seventh assignments shows its admissibihty in the view of this court. 
There are nearly 20 other assignments of errors based on rulings on 
admitting évidence. Suffice it to say that most of the évidence was 
clearly admissible. In cases where the évidence is not manifestly 
admissible, it appears to be without légal préjudice, and finally the 
court by its charge, to which no exceptions were taken, took from 
the jury most of this évidence. 

Without expressing any opinion as to its applicability, we may add 

that Revised Statutes, § 1011 (Comp. St. 1913, § 1672), contains the 

f ollowing : 

"Th'ere shall be no reversai In the Suprême Court or In a Circuit Court 
upon a writ of error • * • for any error In fact." 

Without more, after the most careful study of ail the record, we can 
iind no error, and the judgment of the District. Court as to ail the 
défendants who sued out the writ of error is afïîrmed. 

HOOK, Circuit Judge. I concur in the affirmance, because of the 
practical construction and use by thé Association of its paper consti- 
tution and resolutions. This was not sporadic or exceptional, but 
was so gênerai and persistent as to disclose an unlawful purpose of 
the organization, of which the complaining défendants must hâve been 
cognizant. 



FRANKFURT-BARNETT CO. v. WILLIAM PRYM CO., Limited. 

(Circuit Court of Appeals, Second Circuit. July 17, 1916.) 

No. 287. 

1. Sales ®=152, 163 — CoNSTRuciroN of Contbact-^Delivery in Install- 

MENTS. 

A contract between mercliants for the sale of goods to be delivered In 
"reasonable installments," as requlred by the buyer, binds the buyer to 
ruake his demands at reasonable times and in reasonable amounts, and 
the seller to make delivery in reasonable times as demanded. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 357, 386-388; 
Dec. Dig. <g=>152, 163.] 

2. Accord and Satisfaction <g=>16 — Contkacts <S=3317 — Dischabge Afteb 

Bheach — Subséquent Agbeement — Complète Performance. 

After breach, a contract can only be discharged by a release under seal 
or an accord and satisfaction ; an accord, unless foUowed by fuU per- 
formance, or unless clearly so agreed, is not sufficient. 

[Ed. Note. — For other cases, see Accord and Satisfaction, Cent. Dig. §§ 
116-122; Dec. Dig. <g=>16; Contracta, Cent. Dig. §§ 1508-1527; Dec. 
Dig. <@:=3317.] 

<;=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



22 23T FEDERAL REPORTER 

S. CONTBACTS ®=5316(1) — BbEACH — WaIVEB. 

A walrer of a breach of contract to be effective must hâve been In- 
tended as such and so understood by the other party or siich action as 
to create an estoppel. 

[Ed. Note.^For other cases, see Ciontracts, Cent. Dlg. §S 1382, 1480; 
Dec. Dlg. <S=»316(1).] 

4. CoNTRACTs <S=»316(1) — Breach — Waivbb. 

Acceptance of performance of a contract after breach may operate as 
a walver of the rlght to treat the contract as termlnated by the breach, 
but is not a walver of the rlght of action to recover damages therefor. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. §§ 1382, 1385, 
1480; Dec. Dlg. <S=>316(1).] 

5. Sales <g=»179(l) — Dischabqe After Breach — New Aoeeement. 

Plalntiff and défendant entered Into a contract for the sale and pur- 
chase of goods to be dellvered by défendant in Installments as required by 
plalntlfiC. Several months afterward, after a number of Installments 
had been demanded and not dellvered, défendant promlsed wlthln a 
short tlme to œake further dellverles pursuant to the contract, and 
plalntiff agreed to accept the same. Held, that such agreement did not 
supersede the original contract nor operate as a discharge or walver 
by plalntiff of hls rlght of action for the prevlous breaches. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 456, 459, 467, 468; 
Dec. Dlg. ®=5l79(l).] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by the Frankfurt-Barnett Company against the Wil- 
liam Prym Company, Limited. Judgment for défendant, and plaintifï 
brings error. Reversed. 

This action was commenced in the Suprême Court, state of New York, on 
October 17, 1914, and upon motion of défendant was removed by that court to 
the United States District Court, on the ground of diversity of citizenship. 
The plalntiff is a corporation organized under the laws of the state of New 
York and havlng its principal place of business in the borough of Manhattan, 
city of New York. The défendant is a forelgn corporation organized under 
the laws of the Empire of Germajiy and is doing business and has an office 
in the borough of Manhattan, city of New York. 

The facts appear in the opinion. 

Sidney Rosenbaum, of New York City, for plaintifï in error. 

Huntington, Rhinelander & Seymour, of New York City (Origen 
S. Seymour and Leverett J. Luce, both of New York City, of coun- 
sel), for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
is an action brought to recover damages in the sum of $15,000 alleged 
to hâve been occasioned by the failure to perform a contract. The 
complaint states that in April, 1914, the plaintifï and défendant entered 
into an agreement, whereby it was agreed that the défendant should 
sell and deliver to plaintifï in the borough of Manhattan, city of New 
York, in reasonable installment deliveries as required by plaintifï, 7,000 
great gross of métal dress fasteners, known as Sonomer Fasteners, in 
assorted sizes, and that plaintifï should accept the same from the de- 

(gs^For other cases see same topic & KISY-NUMBER In ail Key-Numbered Digests & Indexes 
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fendant and pay therefor 65 cents for each great gross. It is averred 
that during the months of April, May and June, and down to July 21, 
1914, the plaintiff repeatedly demanded deliveries of the fasteners in 
assorted sizes, aggregating 4,000 great gross; but that défendant de- 
livered only 1,137 great gross, and that of those so delivered 747 great 
gross were of one size only, so that the défendant failed and refused 
to make its deliveries in any reasonable quantity or in any reasonable 
assortment of sizes as it had agreed. The complaint then went on to 
State that during the monthjs of July and August and down to Sep- 
tember 17, 1914, plaintifï continued to demand deliveries of the fast- 
eners from the défendant as provided in the contract, but that défend- 
ant wholly failed to make the deliveries, although frequently promis- 
ing that the deliveries would be made, and that no deliveries had been 
made since July 21, 1914. The undelivered balance under the terms 
of the contract amount to 5,887 great gross, and the plaintifï avers that 
it has duly performed ail the terms of the contract on its part to be 
performed and paid for ail fasteners delivered to it, excepting for 599 
great gross for which the amount of $389.35 vvas to be paid. It is 
also averred that during the months of August and September, 1914, 
and down to the commencement of the action, there was no market in 
New York where fasteners of the kind and in the quantities agreed 
to be delivered by défendant under the contract could be purchased. 

In its answer the défendant, after making various admissions, de- 
clared that the contract related to fasteners not at the time in existence, 
but which were to be manufactured in Germany and shipped from 
that country to défendant, and that the contract was conditional upon 
the fasteners arriving from Germany, which was well known to the 
plaintiff before and at the time of making the contract. Then it is 
averred that on August 1, 1914, the European War broke out, and that 
this prevented the shipment of fasteners from Germany to this coun- 
try. The answer goes on to say that on September 17, 1914: 

"It was then agreed by and between the plaintiff and défendant, In full 
settletnent, accord, and satisfaction of any and . ail contra cts and disputes 
then exlstlng, or alleged to exist, between them, and In considération of eacL 
waivlng its claims under the sald agreement, that the défendant would de- 
llver to the plaintiff a reasonable and substantlal amount of such fasteners 
out of the next shipment which thel défendant should receive from abroad 
(which the défendant was then notlfled by Its broker In Rotterdam, HoUand, 
that it was to receive), such redsonable amount to be determlned by the de- 
fendant taklng into considération, the demands of its other customers, and that 
the plaintiff would receive the said fasteners and pay for the same in cash 
upon delivery at the rate of 65 cents for each great gross ; and, further, that 
upon the défendant notlfying the plaintiff that such shipment had been made 
from abroad, and that the défendant would dellver part thereof to the plain- 
tiff, the plaintiff would then pay to the défendant forthwlth the said sum of 
$389.35, and that thereafter the défendant would dellver to the plaintiff 
reasonable and substantlal amounts out of subséquent shlpments, if any, to 
be received by the défendant, but not exceedlng total of 6,000 great gross, 
and that the plaintiff would receive and pay therefor in cash upon delivery at 
price of 65 cents per great gross." 

The answer continues as follows: 

"On or about September 25, 1914, the défendant notlfled the plaintiff that 
such shipment had been made from abroad and that wlthln the next few days 
It would dellver to the plaintiff 126 great gross of fasteners of the size 'O' 
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white, and 128 great gross of fastenerg of the size 'O* blatk, and demanded 
payment of sald sum of $389.35 ; but the plaintlff refused to pay the sums or 
any part thereof, and has not pald the same, and the plalntifC notifled the dé- 
fendant that It would not accept the said fasteners." 

The plaintiff put in a reply in which it denied the above allégations 
contained in the answer as to a new contract having been made on 
September 17, 1914, and went on to aver that : 

"On or a.bout the date mentioned thereln, the défendant, belng In default 
In dellveries of fasteners to the plalntlfC, assured the plaintiff that on or 
before the 26th day of September, 1914, defendaAt would reeelve a shipment of 
fasteners from Europe, and would thereupon make to the plaintiff a large 
delivery of a fuU assortaient of slzes of fasteners, pursuant to the contract, 
and plaintiff agreed to pay cash for same upon delivery." 

As the défendant moved for judgment upon the pleadings, it ad- 
mitted the truth of the facts alleged in the reply. 

The défendant demanded a bill of particulars, and it was furnished 
by plaintiff. 

The cause having duly appeared upon the day calendar of the court 
for trial, the défendant, pursuant to section 547 of the New York 
Code of Civil Procédure, made a motion in open court for judgment 
on the pleadings dismissing the complaint and in favor of the défend- 
ant on its counterclaim. The District Judge dismissed the complaint 
"upon the merits as revealed by the complaint, but without passing 
upon or seeking to prevent the right of plaintiff to maintain suit upon 
the modified agreement of September 17, 1914." 

Judgment was also entered upon the pleadings in favor of défendant 
and against the plaintiff on the counterclaim for $389.35. 

The District Judge, assuming without deciding that the complaint 
set forth an enforceable agreement and a breach of the same, thought 
that the reply established the proposition that ail failures or refusais 
by défendant to deliver fasteners before September 17, 1914. had been 
waived, and that a new modified contract came into existence on that 
date, whereby défendant was to deliver a "full assortment of sizes" 
on or about September 26, 19 14' No opinion was expressed as to 
whether the plaintiff is entitled to damages for a failure qr refusai 
of défendant to dpliver, on or about September 26th, a full assortment 
of sizes of fasteners. 

As to the judgment on the counterclaim, the court said: 

"Taking ail thèse pleadings together, the one thlng that 1» plain and 
plainly admitted is that on or hefore September 17, 1914, and ever since, the 
plaintiff has owed the défendant} the sum of $389.35. The fact that plain- 
tiff may hereafter sue défendant for breaches of the contract as modified on 
September 17th is no reason why it should not pay what It now owes." 

The contract into which thèse parties entered was. a contract be- 
tween merchants, and time is the essence of such contracts. As the 
Suprême Court, in Norrington v. Wright, 115 U. S. 188, 203, 6 Sup, 
Ct. 12, 29 L. Ed. 366 (1885), held an agreement regarding the deliv- 
ery of the goods is ordinarily to be regarded as a warranty or condi- 
tion précèdent, upon the failure or nonperformance of which the party 
aggrieved may repudiate the whole contract. Under this contract, how- 
ever, the goods were not to be delivered ail at one time, but in install- 
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ments. Such contracts are sometimes referred to as involving divisi- 
ble promises. There is authority for saying that, where the install- 
ments extend over a considérable period of time, a default either in 
delivery or in payment does not necessarily and in ail cases discharge 
the contract, although it necessarily gives rise to an action for dam- 
ages, See Simpson v. Crippin, L. R. 8 Q. B. 14; Mersey Steel & Iron 
Co. V. Naylor, 9 App. Cas. 434; Freeth v. Burr, L. R. 9 C. P. 208. 
Anson on Contracts (Huffcut's 2d Ed.) §§ 386, 387. But in Norring- 
ton V. Wright, supra, the Suprême Court came to the conclusion that 
such contracts are entire and a failure to make the delivery of a single 
installment gives the other party the same right to rescind the whole 
contract that he would hâve had if it had been agreed that ail the 
goods should be delivered at once. 

[ 1 ] But the April contract which the parties in this case made, while 
it provided for delivery in installments, did not fix specifically the date 
upon which the deliveries were to be made. It provided for "reason- 
able installment deliveries as required by plaintiflf." And the défend- 
ant contended that the contract was indefinite for failure to designate 
a time for delivery. The contention was without merit. If a contract 
fails to fix the exact time for delivery, the law fixes it for the parties 
by presuming that a reasonable time was intended. The law was so 
declared in the Court of Appeals of New York in Eppens, Smith & 
Wiemann Co. v. Littlejohn, 164 N. Y. 187, 58 N. E. 19, 52 L. R. A. 
811 (1900). 

It is our understanding that under a contract like the one made in 
April the plaintifï would hâve to make his demands within reasona- 
ble times and in reasonable amounts, and that défendant would hâve 
to make deliveries in reasonable times as demanded. 

This brings us to inquire whether there was a September contract 
which put an end to the April contract on which this suit was brought. 
The April contract is not alleged to hâve been in writing, and the 
agreement made in September appears to hâve been in paroi. We do 
not therefore hâve to inquire whether a contract in writing can be 
varied or waived by a paroi contract which modifies its terms. It has 
been held in Massachusetts and in some other states that executory 
paroi agreements cannot vary or modify the terms of a written con- 
tract. See Adams v. Nichols, 19 Pick. (Mass.) 275, 31 Am. Dec. 137; 
Walker v. Greene, 22 Ala. 679; Rucker v. Harrington, 52 Mo. App. 
481 ; Romaine v. Judson, 128 Ind. 403, 26 N. E. 563, 28 N. E. 75. 
The question whether a contract required to be in writing under the 
statute of frauds can be varied by paroi was to some extent considered 
in Thomson v. Poor, 147 N. Y. 402, 408, 42 N. E. 13; the Court of 
Appeals saying that the subject is "involved in distressing perplexity." 
But upon the pleadings in the case under considération tîie question 
was not before the court below and is not before us upon the appeal 
and has not been referred to by counsel. 

The law relating to the discharge of contracts is dépendent upon 
whether the matter relied upon as a discharge occurs before, at the 
time, or after performance becomes due. Leake on Contracts (6th 
Ed. with Canadian Notes) p. 575. 
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The authorities establish the proposition that a contract may te dis- 
charged at any time before performance is due by a new agreement 
validly made. Thus in Goss v. Lord Nugent, 5 Barn. & Ad. 58, Lord 
Denman, C. J., said that : 

"After the agreement bas been reduced to writing, it Is compétent for tbe 
parties, at any time before breach of it, by a new contract not in writing, 
eitber altogetber to waive, dissolve, or annul tbe former agreement, or in any 
manner to add to or subtract from or vary or quallfy tbe terms of it, and 
tbus to make a new contract" 

So in Swain v. Seamens, 9 Wall. 254, 19 L. Ed. 554 (1869), Mr. 
Justice Clifford, speaking for the Suprême Court of the United States, 
uses similar language and says that in cases not within the statute of 
frauds and which fall within the gênerai rules of the common law 
that: 

"It Is beld that the parties to an agreement, though it Is In writing, may, 
at any time before tbe breach of it, by a new contract not in writing, modify, 
waive, dissolve, or annul the former agreement, if no part of it was within 
tbe statute of frauds." 

And to the same effect is the earlier case in the same court of Emer- 
son V. Slater, 22 How. 29, 41, 16 L. Ed. 360 (1859), where the court 
held that paroi évidence was admissible to show that the parties had, 
subsequently to the date of the contract, and before a breach of it, 
made a new oral agreement, on a new and valuable considération, en- 
larging the time of performance, and varying its terms. In Leake on 
Contracts (6th Ed.) p. 576, it is laid down that : 

"A contract may be disebarged at any time before the performance is due 
by a new agreement validly made." 

So in Huflfcut's Anson, p. 340, note, it is said : 

"A bilatéral contract may before breach be disebarged or varied by sub- 
stituting a new one for it." 

In the case at bar the défendant seeks to substitute for the contract 
of April a new contract made after breach and on September 17th. 

[2] The rule governing the subject is stated in Chitty on Contracts 
(15th Ed. 1912) p. 809, as follows: 

"A contract not under seal, whether verbal or written, may before breach 
be disebarged by paroi, but after breach the discharge must, whether the 
contract be under seal or not, be by release under the seal, unless it operate 
as an accord and satisfaction." 

It is not claimed in this case that there is a release under seal. 
In Leake on Contracts (6th Ed. with Canadian Notes) p. 576, that 
writer says: 

"The claim or right of action arising upon a breach of contract can no 
longer be satisfied by a performance or tender of the debtor without the agree- 
ment of the creditor to accept it in satisfaction ; but it may be disebarged 
by an accord and satisfaction made with tbe creditor, or by a release given 
by bim, or by a Judgment recovered by him." 

In the case under considération, the question does not arise whether 
the breach of the original contract has been cured by performance or 



FBANKFUET-BAENETT CO. V. WILLIAM PBTM CO. 27 

tender of full performance because there has been no full perform- 
ance, and no tender of full performance. 

This brings us to inquire whether there has been an accord and sat- 
isfaction. The défendant in its answer déclares that the September 
agreement was in full settlement, accord, and satisfaction of any 
and ail contracts and disputes then existing between the parties. An 
accord and satisfaction is, of course, a good plea in actions upon sim- 
ple contracts. But an accord is not a bar to an action on the original 
obligation unless it has been foUowed by satisfaction. The gênerai 
rule is that to amount to a bar the accord must be fuUy performed, 
unless the agreement or promise, instead of the performance thereof 
has been accepted in satisfaction. 1 Corpus Juris, 530, 531. The cred- 
itor dérives no satisfaction from the promise without the performance. 
If it is claimed that the creditor intended to accept the promise as a 
satisfaction and not the performance, then that intention must be clear- 
ly shov^n. Henderson v. McRae, 148 Mich. 324, 111 N. W. 1057; 
Overton v. Conner, 50 Tex. 113. "Accord," says Sir William Black- 
stone (3 Bl. Com. 15), "is a satisfaction agreed upon between the party 
injured and the injuring, which, when performed, is a bar to ail ac- 
tions upon this account." In Paytoe's Case, 9 Co. 79, it is said: 

"And every accord ougM to be full, perfect and complète; for, if divers 
things are to be done and performed by the accord, the performance of part 
is not sufficient, but ail ought to be performed." 

And Chitty on Contracts (16th Ed.) p. 798, states, "The gênerai 
rule is that accord without satisfaction is no bar." He réitérâtes the 
statement on page 801 saying : 

"Every accord ought to be full, perfect, and complète ; for, if divers things 
are to be performed by the accord, performance of part Is not sufficient ; or, 
if a thing is to be performed at tg day to corne, tender of refusai is not 
sufficient without actual satisfaction and acceptauce." 

And see Kromer v. Heim, 75 N. Y. 574, 31 Am. Rep. 491. In 
Goodrich v. Stanley, 24 Conn. 613, 622, the court after examining the 
authorities lays it down that the mère circumstance that there was an 
accord with mutual promises does not hâve the efïect of extinguishing 
the original obligation. It adds that: 

"Where it is claimed that it is so extinguished, It ought most explicltly to 
appear that such was the intention of the parties." 

In the case at bar no such intention to accept the promise rather than 
the performance has been made "most explicitly" to appear, and there 
is nothing whatever to suggest in the least degree that such an inten- 
tion existed. 

Before leaving the subject of accord and satisfaction, we may notice 
the fact that in New York the technical distinction between a satis- 
faction before or after breach seems to hâve been disregarded, and a 
new agreement by paroi, foUowed by actual performance of the sub- 
stituted agreement, whetlier made and executed before or after breach, 
is treated as a good accord and satisfaction of the covenant. See Mc- 
Creery v. Day, 119 N. Y. 1, 9, 23 N. E. 198, 6 L. R. A. 503, 16 Am. 
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St. Rep. 793 (1890). But this fact is without importance in this case, 
as the September agreement was not followed by actual performance. 
[3] It is said that the September agreement operated as a waiver 
of defaults up to that date. The term "waiver" implies that the right 
or privilège waived must be in existence at the time of the waiver. In 
this case it is assumed to hâve been the original con tract. But the 
question of waiver is mainly a question of intention. Gardner v. New 
London, 63 Conn. 267, 28 Atl. 42. It involves the notion of an inten- 
tion on the part of one having a right to relinquish it. There can be 
no waiver unless so intended by one party and so understood by the 
other, or one party has so acted as to mislead the other and is estopped 
thereby. 40 Cyc. 261. In Bennecke v. Insurance Co., 105 U. S. 355, 
26 L. Ed. 990 (1881), the Suprême Court said : 

"A waiver of a stipulation In an agreement must, to be effectuai, not only 
be made Intentionally, but wlth knowledge of the clrcumstances. This Is 
the rule when there is a direct and précise agreement to walve the stipulation. 
A fortiori is this the rule when there is no agreement, elther verbal or in 
wrlting, to waive the stipulation, but where it Is sought to deduce a waiver 
from the conduct of the party. Thus, where a written agreement exists and 
one of the parties sets up an arrangement of a différent nature, alleglng 
conduct on the other slde amountlng to a substitution of thisi arrangement 
for a written agreement, he must clearly show not merely bis own under- 
standlng but that the other party had the same understanding. Dernley 
(Earl) y. London, Chatham & Dover K. Co., Law Rep. 2 H. L. 43." 

Do the facts as we must accept them on the pleadings show that 
the plaintiiï intended to waive his rights to damages for the failure 
to deliver pursuant to the April contract? Not unless it is to be fôund 
in the September agreement to accept "a large delivery of a full as- 
sortment of sizes of fasteners, pursuant to the contract." There is 
no express waiver; but a waiver does not need to be express, but 
may be shown by acts and conduct from which an intention to waive 
may reasonably be inferred. And unless a waiver is under seal, or 
arises from conduct creating an estoppel, it must be supported by an 
agreement founded upon a valuable considération. Emerson v. Slater, 
supra; Hastings v. Lovejoy, 140 Mass. 261, 2 N. E. 776, 54 Ara. Rep. 
462; Underwood v. Farmers' Joint-Stock Ins. Co-, 57 N. Y. 500; 
Atlantic Coast Line R. Co. v. Bryan, 109 Va. 523, 65 S. E. 30. We 
find in this record no évidence of an intention to waive the plaintifï's 
right of action to recover damages for the breach of the April con- 
tracts. 

[4] The difficulty in this case has grown out of the failure to dis- 
tinguish between a waiver of the right to treat a breach of a contract: 
as a discharge of the contract, and a waiver of the right to recover 
the damages occàsioned by the breach. The two rights are distinct and 
must not be confused. In Page on Contracts, vol. 3, § 1519, that 
writer correctiy says that waiver of the right to treat a breach of con- 
tract as a discharge of contract liability may take place without a 
waiver of the right to maintain an action for damages, and the weight 
of authority is that it is not such a waiver. And in section 1510 the 
same writer states that acceptance after breach is not a waiver of a 
right of action for damages is apparent when it is considered that the 
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party not in default is often constrained by his necessities to take what 
he can get under his contract when he can get it. 

[5] The September agreement as set forth in the reply did not su- 
persede the April contract. That remained unchanged. But the plain- 
tifï by agreeing that défendant might dehver in September the fasteners 
which he was bound to deliver in April, May, and June simply waived 
his right to terminate the contract and to décline to receive any deliv- 
eries in September or at any time thereafter, provided the défendant 
made the subséquent deliveries as then promised. There certainly 
was no intention on plaintiff's part to do more than that, and he still 
had his right of action for the damages he had sufïered by the fail- 
ure to deliver as promised in the April agreement. Such we believe 
to be the law in this country generally, and it is the law of the state 
of New York where this contract was made. 

In Granniss & Hurd Lumber Co. v. Deeves, 72 Hun, 171, 25 N. 
Y. Supp. 375 (1893), Judge Van Brunt, speaking for the court, said: 

"TJndoubtedly the défendant had the right to terminate the contract if 
the plaintifE was not proceeding with that diligence which the terms of the 
contracta requlred; but this was not his only remedy. He had a right to 
let the plaintiff go on and complète his work, and then he had the right to 
say: 'I will pay you for the work you hâve done, but I want the damages 
you hâve caused me in not doing my work as you agreed to do it." 

The court understood that to be the principle decided in Dunn v. 
Steubing, 120 N. Y. 232, 24 N. E. 315 (1890). 

In Crocker-Wheeler Co. v. Varick Realty Co., 104 App. Div. 568, 
88 N. Y. Supp. 412, 94 N. Y. Supp. 23 (1905), the parties had entered 
into a contract for the installation of an elevator in a building. The 
contractor did not complète the contract within the prescribed time. 
The owner did not exercise the right to terminate the contract, but 
permitted the contractor to go on and complète the work. The court 
held that the owner thereby waived the right which it otherwise might 
hâve asserted to plead the delay in the performance of the contract as 
a défense to an action for the agreed price of the elevator; and it 
was also held, and that is the portion of the décision with which we 
are particularly concerned, that the owner did not thereby waive its 
right to counterclaim, in an action brought by the contractor to recover' 
the agreed price of the elevator, the amount of any actual damages 
which it had sufifered by reason of the delay in performance. 

This doctrine was again announced in Beyer v. Henry Huber Co., 
115 App. Div. 342, 100 N. Y. Supp. 1029 (1906) ; and in Reading Hard- 
ware Co. V. City of New York, 129 App. Div. 292, 113 N. Y. Supp. 
331 (1908) ; as well as in General Supply & Construction Co. v. Goelet, 
149 App. Div. 80, 133 N. Y. Supp. 978 (1912). 

It is said that the September agreement was a new contract and su- 
perseded the April contract. We do not so understand it. The Sep- 
tember agreement was that défendant would make "to the plaintiff a 
large delivery of a full assortment 6î sizes of fasteners pursuant to 
the contract" out of a shipment which it was to receive from Europe 
on or before September 26, 1914. Sufch was the promise made by the 
défendant, according to the reply, and we are not at liberty under the 
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circumstances of this case to go beyond the reply. As the contract of 
April aiready bound it to deliver the fasteners in reasonable install- 
ments and in assorted sizes as plaintiff demanded and as plaintiflF had 
demanded, prier to July 21st, 4,000 great gross in assorted sizes, and 
had only received 1,113 great gross, the greater part of which were of 
one size, we are at a loss to see wherein défendant promised an)rthing 
it was not aiready under obligation to render under its original con- 
tract of April; and in that case the agreement is vvithout considéra- 
tion, and therefore was a mère nudum pactum at the time it was made. 
Carpenter v. Taylor, 164 N. Y. 171, 58 N. E. 53; Vanderbilt v. 
Schreyer, 91 N. Y. 392; Goldsborough v. Gable, 140 111. 269, 29 N. 
E. 722, 15 L. R. A. 294; McCarty v. Hampton Building Ass'n, 61 
lowa, 287, 16 N. W. 114; Runkle v. Kettering, 127 lowa, 68, 102 
N. W. 142; Widiman v. Brown, 83 Mich. 241, 47 N. W. 231. 

After the plaintiflf agreed that défendant might make deliveries in 
September, it might hâve revoked its consent at any time in so far 
as it had not been acted ùpon, Thomson v. Poor, 147 N. Y. 402, 42 
N. E. 13 (1895). 

We are aware that some of the courts hâve said that an agreement 
to set aside an earlier contract by a later one in which the promisor 
agrées to do the same thing he contracted for in the first contract is 
supported as to considération by the abandonment of the fîrsf contract. 
Connelly v. Devoe, 37 Conn. 570 ; Rogers v. Rogers, 139 Mass. 440, 1 
N. E. 122. In Connelly v. Devoe, the court in sustaining the second 
contract calls attention to the fact that at the time it was made there 
was no actionable breach of the original contract. In Rogers v. Rogers, 
the court in sustaining the second contract says: 

"If we assume that the original agreement was sufflciently fleflnlte to 
constitute a valld contract, as it was a continuing contract, the parties could 
clearly substltute for it a new contract, which should détermine thelr rlghts 
and liabilities after the new contract was made, and this would operate as 
a waiver or discharge of the first contract as to future orders and deliveries, 
unless it appeared that the first contract had been broken by an absolute 
refusai on the part of the défendant to perform it, and that the new contract 
was not intended to be a, discharge of the breach. * * • If the parties 
agreed that thèse orders should be fllled at the priées stipulated for in the 
new contract, withoufi considering whether the new agreement would of it- 
self be â discharge of thèse partial breaches, performance of the new agree- 
ment would operate as a discharge, or an accord and satisfaction, unless 
it appeared that such was not the intention of the parties. Such a substituted 
agreeinent prima facle tajies the place of the original agreement as to every- 
thing remainlng unperformed." 

But in the view we take of the case at bar there was no express and 
no implied agreement that the April contract should be set aside. It 
was, as aiready pointed out, a mère consent to receive deliveries in 
September. 

The claim that the plaintiflf was in default having withheld $389.35 
due for fasteners actually delivered and accepted is without merit. 
At the time this money was withheld, it was manifest that défendant 
had failed to perform its contract and was likely to continue doing so. 
In holding on to this money as security against damages it might ex- 
pect to recover in an action for the breach, the plaintiff lost none of 
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its rights. Sperry & Hutchinson Co. v. O'Neill & Adams, 185 Fed. 
231, 107 C. C. A. 337. 

It is clear to us that the complaint should not hâve been dismissed ; 
and we may point out that, if the theory of the court below had been 
correct that there was a new contract which superseded the earlier one, 
there could hâve been no judgment on the counterclaim, because the 
court held that po suit had been brought oii the new contract under 
which it was agreed that that sum should be paid when dehvery was 
made under the alleged substituted agreement. 

We may also point out that, if the complaint was defective in not 
stating what would be a reâsonable time within which to deliver the 
fasteners, the defect was cured by the answer which stated that on 
September 17th ail parties agreed that the delivery of a large quantity 
of assorted sizes on or before September 26, 1914, would satisfy the 
contract. 

Judgment reversed. 

WARD, Circuit Judge, concurs in the resuit 



GABLAND v. SAMSON et al. 

(Circuit Court of Appeals, Eighth Circuit. September 16, 1916. Behearing 
Denled November 6, 1916.) 

No. 4656. 

L WOEDS AND PHBASES— "REPAIK"— "IMPROVEMENT." 

The Word "repair," as deflned by Webster: "Act of repalring; restora- 
tiou or State o£ being restored, to a sound or good state after decay, waste, 
iujury, etc." — is applied by courts In the construction of statutes and 
contracts. The word "improvement," deflned by the same authority as 
"a valuable addition or betterment as a building, clearing, drain, fences, 
etc., on land," is a broader word than "repair," but includes the latter 
and is also practlcally applied by the courts. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Improvement ; Repair.] 

2. Landlobd and Tenant ®=»29(1) — Leases — Validity and Constbtjction — ■ 
Effect of Subséquent Législation. 

Défendants leased a large hôtel building from plalntlfCs grantor for a 
term of years. The lease requlred them to operate a flrst-class hôtel on 
the premises, and they agreed to "accept the premises * * * in the 
condition which they are now in and hereby further covenant and agrée 
to keep the same on the inside of sald building In good repair, and to 
ma6e ail improvements and repairs which may be necessary during the 
term of this lease at thelr own cost and expense." For the latter pur- 
pose they were to be allowed a crédit of $3,000 on rent The lessor 
covenanted to keep in repair the exterior of the building during the term 
of the lease in as good condition as it then was. The building was then 
equipped with outside flre escapes in compliance with the state law, which 
however also requlred interior standpipes, or in thelr absence outside 
standpipes, and the building had neither. The statute Imposed the duty 
of provldlng such equipment, under penalty on both "proprietor and les- 
see." During the term of the lease a law was enacted (Laws Mlnn. 1913, 
c. 569, 5 8 ; Gen. St. lâl3, § 5120) requlring stairways aa flre escapes on 
the outside or such buildings, to be supplied within six months, instead 

«=:9For otber cases aee sam* toplc £ KBY-NUMBSR in ail Kcjr-Numbered DigMti & Indexe* 
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o( ladders as were on the leased building, and making It a mlsiemeanor 
for any one to lease such a building without flrst complying with its 
provisions. Défendants remained in possession for nearly a year after 
the passage of sueH act without making any demand for the installation 
of sueh flre escape, and then abandoned the lease refuslng to pay rent 
for the latter part of thelr occupancy. In an action to recover the rent, 
heïd, that the lease when made was valld, the obligation to construct 
the Inslde standpipes being by Its terms imposed on défendants; that, 
assuming that It did not also impose upon them the duty of building the 
outside stalrways required by the subséquent statute as "improvementa," 
such statute did not make prior valld leases Invalid and unenforeeable, 
and that the direction of a verdict for défendants was error. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. § 85 ; 
Dec. Dig. <3=»29(1).] 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Action at law by William Garland against C. C. Samson and H. J. 
Tremain. Judgment for défendants, and plaintiiï bfings error. Re- 
versed. 

William D. Mitchell, of St. Paul, Minn. (Pierce Butler and George 
Hoke, both of St. Paul, Minn., on liie brief), for plaintifï in error. 

William H. Oppenheimer, of St. Paul, Minn. (Edmund S. Durment, 
Albert R. Moore, and Charles C. Haupt, ail of St. Paul, Minn., on the 
brief), for défendants in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The défendants, C. C. Samson and H. J. 
Tremain, owned the Willard Hôtel in St. Paul, Minn., and its furnish- 
ings. They then deeded the premises to H. C. Suttle and took a lease 
on the property and its furniture of him dated October 13, 1910. The 
lease was for five years with the privilège of ten from November 1, 
1910. It provided for the payment of $1,200 a month rent, payable on 
the I5th of each month. It contained the foUowing provisions: 

"Said lessees hereby agrée to accept the premises hereîn let and demlsed 
in the condition whlch they are now In and bereby further covenant and agreo 
to keep the same on the Inslde of said building in good repalr, and to make 
ail improvements and repairs whlch may be necessary during the tenu of this 
lease at thelr own cost and expense. 

"Provided, however, that said lessees shall be allowed the sum of tbree 
thonsand dollars ($3,000.00> during the flrst year of this lease In the muklng 
of such repalrs and Improvements as may be agreed uiKtn between the par- 
ties hereto, and that as such improvements are made, said lessees shall be 
entitled to reduce the rent to be pald by such sum or sums as said Improve- 
ments shall actuHlly cost, not to exceed In the aggregate the sum of three 
thousand dollars ($3,000.00). • • * The said lessees hereby covenant and 
agrée that they will at ail times during the opération of this lease operate a 
flrst-class hôtel In the premises hereln démised. • • • And the lessor, for 
himself, his heirs, Personal représentatives and assîgns, hereby covenants and 
agrées to and with said lessees that he will at hls own cost and expense keep 
In repalr the exterlor of the building now located on the premises herelnbefore 
deseribed In as good condition as they are now, In and fôr the full term of this 
lease." 

On October 6, 1913, H. C. Suttle and wife sold and conveyed the 
hôtel property to the plaintifï, William Garland, and thereby the plain- 
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tifï succeeded to the rights of Suttle under said lease. Thîs suit was 
brought to recover the rent reserved and payable from February 15, 
1914, to January 15, 1915, for $14,400 and interest. 

Several défenses were pleaded in the case, but the allégations of the 
complaint were admitted, and the défendants assumed the burden of 
proof. The case was determined upon the matters stated in the third 
count of the answer, which set up the failure to supply the building 
with statutory fire protection as required by the laws of Minnesota. 
The case was tried to a jury, and at the close of ail the évidence ail 
parties moved for a directed verdict. The motion of the plaintiff was 
overruled, and that of the défendants sustained, and the jury accord- 
ingly retumed a verdict for the défendants, judgment was entered on 
the verdict, and the plaintiff sued out this writ of error. 

The case has been argued and submitted wholly upon the effect of 
the statutes of Minnesota with référence to fire protection. Section 
2365 of the Revised Laws of Minnesota classifies public and quasi 
public buildings and embraces in the second classification hôtels and 
other structures of more than two stories high with ten or more sleep- 
ing rooms where sleeping accommodations are furnished to the public. 
Section 2367 is as follows: 

"2367. Each six thousand feet of area, or fractlonal part thereof, eovered 
by a building In dass two, shall be provlded with a one and three-fourths inch 
Inside standpipe, and sufficlent one and one-fourth inch hose connected there- 
wlth on each floor,' and constantly furnished with sufficlent water pressure 
from waterworks or pump whlch can be put into instant action ; or for each 
fluch area there shall be a two and one-half Inch metallic standpipe, with me- 
talllc ladder attached above the first story, located upon the outslde of the 
wall, extendlng above the roof, and so sltuated as to be accessible from the 
roof, and from each story above the flrst, with valves and maie hose connec- 
tions at every story and on the roof, and female hose connection at base of the 
pipe, of such slze and pattern as to allow connection with the equipment of 
the local flre departraent. There shall also be provlded for each eighty-flve 
hundred feet of such area, or fractlonal part thereof, at least one efficient 
Chemical flre extlnguisher on each floor containing sleeping apartments. If, 
for lack of waterworks or steam to operate pumps, the Inside standpipe be 
not practicable, then, in addition to the fire extingulshers, there shall be 
placed in the hallway on each floor containing sleeping apartments one barrel 
of water and two palis, labeled 'For flre purposes only,' for each twenty-flve 
hundred feet of area, or fraction thereof, on such floor. A red llght shall 
be kept burnlng ail night at the head of each stairway above the flrst floor, 
and at or near each approach to a stationary flre escape. In each sleeping 
room above the flrst floor the following printed notice shall be conspicuously 
posted : 'Exit in case of flre. lîpon leavlng this room, turn to the (hère in- 
sert "rlght" or "left") and by passing (hère insert distance in feet) you will 
reach a red llght which indicates (hère Insert "flre escape" or "stairway").' " 

"2372. The proprletor and lessee of every building in nny of the classes 
hereinbefore mentioned shall equip the same in the manner prescrlbed, and 
«very failure so to do shall constitute a misdemeanor. Every flre warden, mar- 
shal, chief of flre departraent, chief of police, and building inspecter of an in- 
corporated place, or, where no such offlcer exists, the town and county boards, 
shall enforce the provisions of this chapter. Every person who shall fail to 
comply with any such provision within thirty days after written notice so to do 
from any such offlcer shall be gullty of a gross misdemeanor. AU flnes col- 
lected hereunder shall be turned into the school fund of the county hi which 
the conviction occurs. 

"2373. In cities of the flrst, seiîond, and third classes, every building maln- 
talned or held out to be a hôtel, or place whero sleeping accommodations are 
237 F.— 3 
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fumished to the public, shall be provlded with more than one cxit from each 
story dlrectly to the ground, and such exlts must always be kept In good 
repair, free from any obstruction, and ready for Immédiate use. If any such 
buil,dlng in any city be not provlded with suitable métal flre escapes on two 
sidés or two ends, or a slde and an end, then every outside sleeping apart- 
ment shall be equlpped with a three-eighths Inch hempen rope, plalnly visible 
and securely attached therein, of length and strength sufflcient to reach the 
ground, and to sustain flve hundred pounds weight. 

"2374. Every person ownlng, keeplng, maintalnlng, or managing any build- 
ing of the character mentioned in section 2373 which is not constructed, equip- 
peâ, and maintalned in accordance therewlth shall be gullty of a misdemeanor, 
the minimum punishment whereof shall be a fine of twenty-flve dollars, or Im- 
prisonment for thirty days. He shall hâve no lien in any form upon property 
fcelonging to or in the possession of any lodger or boarder therein, and shall 
not be entitled to maintain any action for board, lodging, or accommodations." 

The Législature in 1905 also enacted the following: 

"Section 1. Every building or structure kept, used or maintalned as, or 
advertlsed as, or held out to the public to' be an Inn, hôtel or public lodging 
house, or place where sleeping accommodations are fumished to the public, 
whether with or without meals, shall hâve and be provlded with, at eaeh end 
of ail halls from every story or floor hlgher than three stories, a suitable flre 
escape, reaching to within twelve (12) feet of the ground, ând shall hâve and 
be provlded with a way of egress to such flre escape, which way of egress 
and flre escape shall at ail tlmes be kept free and clear of any obstruction, 
and in good repair and ready and suitable for Immédiate use, or In lieu there- 
of in any and ail buildings or structures kept, used or maintalned as, or ad- 
vertlsed as, or held out to the public to be an Inn, hôtel,, public lodging house 
or place where sleeping accommodations are fumished to the public, whether 
with or without meals, there shall be supplied and kept at ail times, In plain 
slght, and securely attached therein and thereto, in every bedroom or sleep- 
ing ap>artment on the second floor or above the second floor a manlUa rope, 
with knots not more than 15 inches apart, at least flve-eighths of an Inch in 
diameter, and of sufflcient strength to sustain a weight and strain of at least 
flve hundred pounds ; and every owner of any such building or structure, in 
thls section described, who shall fail to comply with the provisions of thia 
section shall be deemed guilty of a misdemeanor, and on conviction thereof 
shall be flned not less than five dollars, nor more than twenty-flve dollars, 
and in default of payment thereof shall be Imprisoned for not less than ten 
days. Provlded this act shall not apply to hôtels or lodging houses which 
are already provlded with ample outside iron flre escapes, or to flre propf 
buildings. 

"Sec. 2. Any person or persons keeplng, maintalning, controlUng or manag- 
ing any building or structure kept, used or maintalned as, or advertlsed as, or 
held out to the public to be an inn, hôtel, public lodging house or place where 
sleeping accommodations are furnished to the public, whether with or with- 
out meals, shall supply and shall keep at ail tlmes, and In plaln slght, and 
securely attached therein and thereto. In every bedroom, or sleeping apart- 
ment, on second floor or above second floor, a manlUa rope, with knots not 
more than 15 inches apart, at least five-eighths of an Inch in diameter, and of 
sufiiclent strength to sustain a weight and strain of at least flve hundred 
pounds, and on falUng to supply such ropes such person or persons shall be 
deemed guilty of a misdemeanor and on conviction thereof shall be flned not 
less than five dollars, nor more than twenty-flve dollars, and In default of 
payment thereof, may be Imprisoned not less than ten days. 

"Sec. 3. AU inns, hôtels, public lodging houses and places of twelve sleep- 
ing rooms or more where sleeping accommodations are furnished to the pub- 
lic, whether with or without meals, in the state of Minnesota shall be sub- 
ject to the provisions of this act, except as aiready herein provlded." 

The balance of this law is devoted to providing for the inspectors 
and deputies and describing their duties, and the like. This was the 
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State of the law at the time of the making of the lease hère in question. 
The building was occupied under the lease until April 18, 1914, and 
for more than 2j4 months of the time for which recovery is sought 
in this case. 

Let us first inquire whether this lease was invalid when made, and 
then whether it was subsequently invalidated by later législation. 

It is strenuously insisted that, under the facts of this case, while 
Suttle and Garland may hâve been the proprietors of the soil, they 
were not the proprietors of the hôtel ; but we find it unnecessary 
to pass upon Ûiat question. The law in question, section 2372, im- 
posed a duty to equip the hôtel upon "the proprietor and lessee." 
To use the language of another branch of the law, the duty of the 
proprietor may bave been a nondelegable one in the sensé that nothing 
he could do could free him from the criminal responsibility imposed 
by law if the hotel was not properly equipped with fire escapes, yet 
the fact remains that the Législature cannot hâve assumed that the 
plaintifï and the défendants could literally personally install the in- 
strumentalities required. It must hâve contemplated that the parties 
responsible would let a contract to install the fire protection required. 

New let us see what thèse parties agreed to : 

1. The said lessees hereby agrée to accept the premises herein let 
and demised in the condition in which they are now in. 

2. The lessees agrée to keep the same on the inside of said build- 
ing in good repair and to make ail improvements and repairs that 
may be necessary during the term of this lease at their own cost 
and expense. For this latter agreement they would receive $3,000 
in crédit on the rent. 

3. And the lessor for himself, his heirs, personal représentatives, 
and assigns, hereby covenants and agrées to and with said lessees 
that he will at his own cost and expense keep in repair the exterior 
of the building now located on the premises heretofore described in 
as good condition as they are now in and for the full term of this lease. 

4. That the said lessees hereby covenant and agrée that they will 
at ail times during the opération of this lease operate a first-class hotel 
in the premises herein demised. 

It will be observed that, while the lessor only agreed to keep the 
exterior of the building in repair, the lesses agreed to keep the in- 
terior in repair and to make ail improvements. There is no reason 
to believe that thèse words were used in other than their ordinary 
meaning. 

[ 1 ] The word "repair," as defined by Webster's New International 

Dictionary, means : 

"Act of repalring ; restoration or state of being restored, to a sound or good 
State after decay, waste, Injury, etc. ; supply of loss ; réparation ; mending." 

With this meaning the word bas been practically applied by the 
courts in the construction of statutes and contracts. This is true in 
Minnesota. Kingsted v. Wright County Co-op. Co., 116 Minn. 131, 
133 N. W. 399; MinneapoHs Plumbing Co. v. Arcade Inv. Co., 124 
Minn. 317, 145 N. W. Zl . And the term bas ^enerally been so con- 
strued. Woodbury Company v. Tackaberry Co., 166 lowa, 642, 148 
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N. W. 639; the dissenting opinion df Mr. Chief Justice Deemer in 
Ross V. Sheldon (lowa) 154 N. W. 499; Fuchs v. City o£ Cedar 
Rapids, 158 lowa, 392, 139 N. W. 903, 44 L. R. A. (N. S.) 590; 
Farraher v. City of Keokuk, 111 lowa, 310, 82 N. W. 773; Pittsburg 
& Birmingham R. Co. v, Pittsburg, 80 Pa. 72; Stephens' Ex'rs 
V. Milnor, 24 N. J. Eq. 358; County of Brown v. County of Keya Paha, 
88 Neb. 117, 129 N. W. 250, Ann. Cas. 1912B, 790; Flatte County v. 
Butler County, 91 Neb. 132, 135 N. W. 439; Wattles v. So. Omaha Ice 
& Coal Co., 50 Neb. 251, 69 N. W. 785, 36 L. R. A. 424, 61 Am. St. Rep. 
554; Wyoming Coal Mining Co. v. Stanko, 22 Wyo. 110, 135 Pac. 1090, 
138 Pac. 182; Weaver v. Templin, 113 Ind. 298, 14 N. E. 600; Bet- 
tenbrock v. Miller (Ind.) 112 N. E. 771; Romack v. Hobbs, 13 Ind. 
App. 138, 41 N. E. 391; Id., 32 N. E. 307; Board of Commissioners 
of White County v. Gwin, 136 Ind. 562, 36 N. E. 237, 22 l,. R. A. 
402; Dwight v. Ludlow Manufacturing Co., 128 Mass. 280; Todd 
V. Inhabitants of Rowley, 90 Mass. (8 Allen) 51 ;• State v. White, 16 
R. I. 591, 18 Atl. 179, 1038; Gulf City Street Railway & Real Es- 
tate Co. V. Galveston, 69 Tex. 660, 7 S. W. 520; Martinez v. Thomp- 
son, 80 Tex. 568, 16 S. W. 334; Hazlewood v. Pennybacker (Tex. 
Civ. App.) 50 S. W. 199, 202; Verdin v. St. Louis, 131 Mo. 26, 
33 S. W. 480, 36 S. W. 52 ; Id., 27 S. W. 447 ; Parker- Washington Co. 
V. Meriwether, 172 Mo. App. 344, 158 S. W. 74; Noël v. Town of 
Lees Summit, 166 Mo. App. 114, 148 S. W. 194; Mayerv. Morehead, 
106 Ga. 434, 32 S. E. 349. 

On the other hand, the word "improvement" is defined by Web- 
ster's New International Dictionary as: "A valuable addition or 
betterment, as a building, clearing, drain, fences, etc., on land." The 
word "improvement" is a broader word than "repair," but includes 
the latter. This word has been practically applied by the courts in 
accordance with this définition in Minneapolis Plumbing Co. v. Arcade 
Inv. Co., 124 Minn. 317, 145 N. W. 37; N. W. Eumber & Wrecking 
Co. V. Parker, 125 Minn. 107, 145 N. W. 964; Arnhold v. Klug, 
97 Kan. 576, 155 Pac. 805; Parker v. Wulstein, 48 N. J. Eq. 94, 
21 Atl. 623; Bettenbrock v. Miller (Ind.) 112 N. E. 771; Meyer v. 
City St. Improvement Co., 164 Cal. 645, 130 Pac. 215 ; South Park 
Commissioners v. Wood, 270 111. 263, 110 N. E. 349; Kohn v. City 
of Missoula, 50 kont. 75, 144 Pac. 1087; Walker v. Tillis, 188 Ala. 
313, 66 South. 54, L. R. A. 1915A, 654; O'Neill v. Eyric Amusement 
Cô. (Ark.) 178 S. W. 406; A. Leschen & Sons Rope Co. v. Moser 
(Tex. Civ. App.) 159 S. W. 1018; City of Roswell v. Bateman, 20 
N. M. 77, 146 Pac. 950; In re Howard Laundry Co., 203 Fed. 445, 
121 C. C. A. 555. 

[2] It thus appears that the term "improvement" is a much broader 
one thcm that of "repair" ; that the construction of new fire protection 
is not included in the term "repairs," but if such protection is per- 
manently added to the real estate it is an improvement. The grantor 
or plaintifï made no agreement at ail as to making any improvements. 
The only persons who made any agreement as to improvements were 
the défendants, and but for the fact that in the agreement the land- 
lord contracted to make ail repairs upon the exterior of the building» 



GAELAND V. SAMSON 37 

and the lessees agreed to keep the same on the inside in good repaîr, 
and immediately foUowed this by the agreement "to make ail im- 
provements and repairs that may be necessary during t)ie term of 
this lease at their own cost and expense," as the repairs thus con- 
tracted to be made manifestly referred to inside repairs and not to 
outside ones which the lessor had agreed to make, we are in sorrle 
doubt whether the word "improvements" should not be limited to 
inside improvements. But for this doubt we would hold that the 
lessees contracted to make ail improvements including the exterior 
fire escape steps. A portion of the court would so hold ; but, in view 
of the fact that we ail reach the same conclusion on other grounds, 
we do not pass upon that question. 

At the time this lease was made the outside fire escapes were in 
accordance with the law. The only possible additional requirement 
as to the outside was an alternative one. It required an interior stand- 
pipe and provided that in the absence of such inside standpipe there 
should be an exterior one. The parties had a right, as between them- 
selves, to contract as to which of them should comply with the fire 
protection laws, and at the time of the making of the lease there was 
no contemplation of a violation of the law, but an arrangement by 
which the lessees agreed to do ail things necessary to make the build- 
ing suitable for holel purposes as then required by law. There was 
nothing illégal about the contract as made, and therefore nothing to 
invalidate the lease at that time. 

Very great stress is placed by the lessees upon Leuthold v. Stick- 
ney, 116 Minn. 299, 133 N. W. 856, 39 L. R. A. (N. S.) 231, Ann. 
Cas. 1913B, 405, but the most casual reading of that case will show 
it has no application. In that case the landlord leased an apartment 
which was not equipped with any fire escapes as had been then by 
law required for more than four years. The tenant demanded they 
be placed on the building, and the landlord failed or refused to com- 
ply with this demand. The tenant remained in the apartment about 
a month, paid the rent up to the then présent time, and moved out. 
He was sued for the balance of the rent after he vacated the prem- 
ises, and the court held there could be no recovery. How différent 
is this case? The tenant had contracted to make at least ail interior 
improvements which included ail the fire protection not already pro- 
vided by the landlord and retained possession of the hôtel property 
for more than Zy^ months and refused to pay any rent for the period 
and got a verdict presumptively because he had failed to make the 
improvements he had contracted to make he could occupy the hôtel 
until evicted and refuse to pay rent for the period he occupied it. 
We know of no law under which he would be entitled to do this. 

We hâve said nothing as to whether this is a case upon which the 
landlord is entitled to the independent judgment of this court upon 
this question (Northwestern Terra Cotta Co. v. Caldwell, 234 Fed. 

491, C. C. A. ), because the Suprême Court of Minnesota has 

never passed upon the question hère involved. 

We turn now to the act of April 28, 1913. This act required stair- 
ways in place of ladders as fire escapes upùn the outside of the build- 
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ing. Owing to their location, there is doubt, as already indîcated, as 
to which parties, under the contract, were bound to erect them, 
though both were probably so bound under the statute; but there is 
no décision of the Suprême Court of Minnesota construing this statute. 
This law provided that it should be complied with within six months 
after the passage of this act; that is, by October 28, 1913. The lessees 
remained in possession until April 18, 1914, or five months and twenty 
days, and no application was ever made for the installation of the 
fire escapes. The law provided : 

"Any person, flrm or corporation * • ♦ who shall let a building used 
for such business wlthout having flrst complied wltli tlie provisions of this 
act, shall be guilty of a misdemeanor." Gen. St. Minn. 1913, § 5120. 

This was a prospective statute, especially as it was a criminal one. 

Of course, we are aware that there are décisions that when a build- 
ing is rented especially for a légal business, and the state in the exécu- 
tion of its police power déclares that business illégal, this opérâtes 
to avoid the lease. This has especially been held where buildings 
were leased for saloon purposes and the state enacted prohibitory 
liquor laws, but the Législature of Minnesota did not déclare the 
hôtel business illégal, but required hôtel buildings to be equipped with 
certain fire protection, and only made it illégal to let a building not 
so provided. In this case the landlord did not rent the building 
after the law was enacted. The Législature did not expressly déclare 
existing leases void where the law was not complied with but by im- 
posing a penalty made future ones invalid. It is a maxim especially 
applicable to statutory construction, Expressio unius est exclusio al- 
terius. St. Avit v. Kettle River Co., 216 Fed. 872, 133 C. C. A. 76. 
And when a statute expressly punishes the future letting 6i property 
not equipped with fire protection as required by it by plain implication, 
ail prior leases, légal when made, remain valid and enforceable. 

In Wilder Mfg. Co. v. Corn Products Co., 236 U. S. 165, 172, 35 
Sup. Ct. 398, 400 (59 L. Ed. 520, Ann. Cas. 1916A, 118), after stat- 
ing the façts and some propositions of law applicable thereto, the 
court said: 

"And this Is but a form of stating the elementary proposition that courts 
may not refuse to enforce an otherwise légal contract because of some In- 
direct beneflt to a wrongdoer whlch would be afCorded from doing so or some 
remote aid to the accomplishment of a wrong which mlght possibly resuit 
1 — doctrines of such universal acceptance that no citation of authorlty is need- 
ed to demonstrate their existence, especially in view of the express rullng in 
Connolly v. Union Sewer Pipe Ck)., 184 U. S. 540 [22 Sup. Ct. 431, 46 L. Ed. 
:679]." 

And on page 174 of 236 U. S., page 401 of 35 Sup. Ct. (59 L. 
Ed. 520, Ann. Cas. 1916A, 118), the court said: 

"It is true that there are no words of express exclusion of the right of in- 
divlduals to act in the enforcement of the statute or of courts generally to 
entertain complaints on that subject But It is évident that such exclusion 
must be implied for a twofold reason : First, because of the famillar doctrine 
that, 'where a statute créâtes a new ofEense and denounces the penalty, or 
gives a new rlght and déclares the remedy, the punlshment or the remedy can 
be only that whlch the statute prescribes.' Farmers' & Mechanlcs' Bank v. 
Dearing, 91 U. S. 29, 35, 23 ï/. Ed. 196; Barnet v. National Bank, 98 U, S, 
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555, 25 L. Ed. 212; Dates v. National Bank, 100 U. S. 239, 25 L. Ed. 580; 
Stephens v. Monongahela Bank, 111 U. iS. 197, 4 Sup. Ct. 336, 387, 28 L. Ed. 
399; Tenn. Coal Co. v. George, 233 U. S. 354, 359 [34 Sup. Ct. 587, 58 L. Ed. 
997]." 

We hâve not closely followed the line of the briefs, which were 
substantially three times as long as the record, but hâve said enough 
to show that the court below erred in sustaining the motion for di- 
rected verdict, and the case is reversed and remanded, with direc- 
tions to set aside the verdict and grant a new trial. 



EAMEX LUMBER CO., Limited, v. JOHN SCHROEDER LUMBER CO. 

(Circuit Court of Appeals, Seventh Circuit June 15, 1916. Reliearing 
Denled October 3, 1916.) 

No. 2307. 

1. CONTEACTS <S=>9(1), 10(4) — VaLIDITT — CKETAINTY — MUTUALITT. 

A contract by a company, which ovvned and operated a sawmlU and 
also bought lumber from other mills, to sell ail the lumber of certain 
grades it should "manufacture or own" during the season, is not void 
for uncertainty as to the quantity sold nor for laek of mutuality. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 10-15, 17, 19, 
20, 37 ; Dec. Dig. (g=>9(l), 10(4).] 

2. CONTBACTS <®=»9(1) — Validity — Ckbtainty. 

If the intention of a contract be clear, the mère uncertainty of the 
amoimt Involved does not invalidate it. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 10-15, 17, 19, 
20; Dec. Dig. <®=59(1).J 

In Error to the District Court of the United States for the East- 
ern District of Wisconsin. 

Action at lavir by the Ramey Lumber Company, Limited, against the 
John Schroeder Lumber Company. Judgment for défendant, and 
plaintifï brings error. Reversed. 

In June, 1910, plaintiff in error, herein termed "plaintifE," and défendant 
In error, herein termed "défendant," entered into a written contract signed 
by the plaintiff, and, on behalf of défendant by one J. McCauley, manager of 
the Chicago branch of the defendant's business. This contract involved a 
large amount of lumber, something over 1,000,000 feet and was fully execut- 
ed. In November, 1910, plaintiff vvrote défendant: 

"In the matter of next season's stock from this and adjoining localities it 
begins to look as If there could be considérable of the better grade secured 
as we hâve investigated the situation some and from the présent outlook 
there will be a fair amount produced by the varions small mills. 

"The mills that we hâve in mind will hâve as good lumber as our own, and 
It will be well manufactured and properly handled and with our assistance It 
should prove very satisfactory. 

"Slnce this subject has been mentioned to you we conclude that the man- 
ner of handling this for you will be agreeable to both interests as we feel that 
your interests can be proteeted as to quality and grade and the cost will be 
a minimum base. 

"We would like very much to be taken Into considération when you glve 
this section attention and this will include the better stocks on the Clear^ 
water as we are now considering the stock from one of the best mills over 
there and one that cuts the same stock as ovirs. 

^saFOT oUier cases see same toplc & KBJY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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"This arrangement looks to us as If It Trtll yleld us a falr margin and save 
you mueli expense In the handling of sundry stocks that you might secure." 

To thls défendant repUed on November 17, 1910: 

"Your favor of the 4th recelved and contents carefuUy noted. 

"As advised your Mr. Spencer, we will be in the market next season for ail 
of the factory pine of a certain type and character that we can get hold of at 
a reasonable market value. We see no renson why we could not handle a 
perceutage, If not ail, of the available stocks In your terrltory, and, as advised 
you personally, we expect to give you considération along thls Une when we 
are contemplating mnking contracts for next season's cuts in your district." 

On January 6, 1911, défendant wrote: 

"Tours of the 30th recelved and contents carefully noted. 

"We note that you wlll hâve at your own mill around two million feet and 
the contracts that you now control will give you an output of about three and 
one-half million feet for the season of 1911. 

"It will not be our policy to send our men into your loeality, or Interfère 
with you at ail, if you control that business and we control thé outputs 
through you; that Is, we want to arrange for a contract with you eovering 
ail the stock that you wlll manufacture and ail of the stock that you will 
contract for. In thls way it will give us the assurance that whatever stock 
you contract for we will control, and certainly we would not put our men 
in the same terrltory to buy stock in compétition with you, when we hâve a 
contract with you to control ail of the output Thls would dépend of course 
as to whethér or not you would be able to control this output. In making 
such an arrangement with any one we expect to work in harmony with them, 
otherwise we would not want to contract with them at ail. 

"Now in référence to priées' for product of 1911, we would prêter deferring 
priée proposition until the writer vislts the West, whlch wlll be within a few 
weeks. In this •connection, we can afCord to pay you as much as any one In 
the same kind of business that will pay you for your stock. Tou can appre^ 
date that a small factory would pay you a hlgher value than we could, but 
you would bave to give them the stock as they want it. We take the stock as 
you want to deliver it and pay you for It as loaded. As you state you hâve 
had offers along other Unes, kindly advise us what you consider the values are 
for this season." 

On January 24, 1911, plaintlff wrote the défendant as fOUows: 

"Price would be $18.00 for the D and $30.00 for the C. 

"As soon as the Urne arrives for you to take up the matter of thick shop 
lumber for the comlng season we would be glad to hear from you as thls sub- 
ject is being agitated considérable now and we want to learn from scme one 
about what we can dépend upon for this coming year. 

"We are logglng as bard as possible and expect to put in a much larger eut 
than we did last season and our timber is running much better than last 
year." 

On January 25, 1911, défendant, through McCauley, wrote: 

"It is nearing the season for the contracting of factory plank in your dis- 
trict. Last year we had the matter up with you in (référence to your 
Company looking after what factory plank would be produced in your dis- 
trict for our aeeount. Wlll you kindly advise If you are still contemplating 
purchàsing factory plank in that district in excess of your own production. 
We prefer to bave some one llke ourselves in the terrltory to take care of the 
small contracts and would pay you a profit for handling rather than to con- 
tract for the outputs ourselves, providing we would not bave to pay you too 
much for this service." 

To thtSi plaintift replled: 

"We wiU hâve considérable shop lumber other than that we manufacture 
at our mlU, possibly two million feet, as we bave contracted with two or 
three email mlUs and are arranglng for the eut of as many more for 
their eut of shop and we may hâve in ail about 3% millions thls season, in- 
cluding our own. 

"Of course if your iwlicy is to send your own men into this loeality and 
offer the same price as that you would pay us our opportunities would be 
very much curtaUed but If you do not do this we feel that the greater por- 
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tion of the shop on this Une as well as on the Clearwatef Une can be sacurefl 
by us. This would hâve no référence to anythlng the Oralg Mt. Lumber Co. 
produced. 

"The better way in our -opinion to handle this stock that we wUl hâve will 
be at a price f. o. b. loadlng point vrlth ail expenses induded and we would 
pay you lor the loading, shipping and gradlng. • • * 

"It will be agreeable for us to represent you entirely in the above named 
districts provided this can be done without your men's Interfering in any way 
other than with the exception above noted. 

"Please Indicate your best proposition as to priées covering our stock for 
this coming season and we can very soon advise you of our conclusions in 
the matter. * • • 

"Please advise us promptiy as to your conclusions regarding the manner of 
our handllng this shop lumber In the districts named and also the best 
priées you care to offer us for the stock. * • * We will be glad to see' 
your Mr. McCauley whenever he cornes west and we hope his trip may be 
made soorl." 

On March 25, 1911, the contract was entered Into between plalntiff and dé- 
fendant, the latter actlng through said McCauley, whlch contract was as 
follows: 

"Mémorandum of agreement entered Into this 25th day of March, A. D. 
1911, by and between Ramey Lumber Co., Ltd. (a corporation), of VoUmer, 
Idaho, party of the flrst part, and John Schroeder Lumber Co. (a corpora- 
tion) of Milwaukee, Wis., party of the second part: Witnesseth, that in con- 
sidération of the covenants and promises made herein by the party of the 
second part the said flrst party hereby agrées to sell to said second party ail 
the western pine shop lumber said flrst party will manufacture or own during 
the season of 1911, consisting of 5/4, 6/4 and 8/4 stock at tlie foUowing 
priées loaded on cars in the rough: 

"For 5/4 and 6/4 stock that wiU grade No. 3 $11.50 for No. 2 $17.00 for 
No. 1 $25.00 and for C. & better $32.00 and for 8/4 No. 3 $11.50 and for 8/4 
No. 2 $19.00 and for 8/4 No. 1 $27.00 and for 8/4 C & better $34.00. 

"Said flrst party agrées to grade and ship ail the above named stock as 
soon as said stock is dry enough to shlp without any addltlonal expense to 
said second party. 

"AU the lumber sold under this agreement shall be manufaetured in a 
workmanUke manner and inspected carefuUy in accord with the rules of the 
Northern Pine Manufacturers' Association and in the event that complaints 
are made as to the said grade then the said association's conclusions shall 
be final. 

"AU the above named lumber Is to be loaded out as it cornes from the plies, 
that is to say, that ail lumber grading No. 3 and better to be loaded in same 
car as comes from the piles. 

"Said second party agrées to purchase and receive the above named lumber 
as it Is loaded by said flrst party and to pay therefor the above named 
priées in the foUowing manner. By slght draft attached to each Involce for 
each car of lumber as shlpped with bill of lading attached thereto. Less 2 
per cent. 

"The receipt of one dollar ($1.00) as a valuable considération for the exécu- 
tion and delivery of this agreement is hereby admitted. 

"In witness whereof the said parties hereto hâve set their bands and 
seals by their proper authorized agents this 25th day of March, A. D. 1911. 

"Ramey Lumber Co., Ltd., 

"By W. J. Ramey, Près. 
"John Schroeder Lumber Co., 

"Witness: R, L. Spencer. J. McCauley." 

Défendant dénies that it approved the contract, and dénies McCauley's 
authority to exécute it. 

Tn pursuance of the contract, plalntiff, a manufacturer of lumber near 
VoUmer, Idaho, shlpped to défendant, a dealer in lumber at Chicago and 
Milwaukee, to the address of Minnesota Transfer, 32 cars prior to August 1, 
1911, whlch were accepted and paid for. Thereafter 20 cars were shlpped 
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Sefore recelpt of request, but delivered after défendant had requested that 
shipments be delayed, and the défendant, on August 29, 1911, repudlated the 
contract. TMs suit was thereupon instituted and the cause submltted to the 
court wlthout a jury. By the spécial flndlng of facts made at defendant's 
request It appears that plalntifC, prior to such répudiation, had manufactured, 
and had taken and received, lumber theretofore bought by it from the sur- 
roundlng mllls, until it had on hand, on and prior to August 29, 1911, 
1,455,919 feet of lumber found by the court to comply with the contract spéci- 
fication, and 903,600 feet of rejected lumber. In addition to the amount cov- 
ered by the 32 and 20 car shipments — or a total of 3,373,775 feet, besides cer- 
tain Snyder lumber not Inspected — ail of which, plalntifP claims, except 
7,500 feet, was applicable on the contract 

The court found as matter of fact that it was defendant's intention to sell 
the lumber in transit to avold freight charges and handling expenses; that 
the lumber was shipped faster than défendant could resell the same to Its 
customers ; and that soxne part of the shlpment of 32 cars became subject to 
demurrage and was by défendant reshipped to Its Milwaukee yards, at an 
expense of several thousand dollars. The court further found that the 20 
carloads rejected by the défendant were afterwards sold by the plalntilï, 
after using due diligence, for $2,351.97 less than the sum which should hâve 
been payable therefor under the contract, being $6.40 per thousand, on aa 
average, less than the contract price, and that the lumber was up to grade; 
and that the remalnder of the lumber was sold by the plaintlff betweea 
December 26, 1911, and July 18, 1912, at a heavy loss. 

The court further found that western pine shop lumber of the grade specl- 
fied in the contract between plaintiff and défendant, had, during the months 
of August and September, 1911, particularly on August 29, 1911, an estab- 
lished market value; that the market priée of each of the several grades of 
lumber mentioned in the contract during that tlme was $1.75 per M less than 
the prlce specifled In the contract on each' such grade, and that the market 
priées remalned the same as last above set forth up to July 1, 1912, Increas- 
ing during the spring and summer of 1912 ; that western pine shop lumber 
such as that hère in question should be manufactured during the months of 
March, April, May, June, and July of each year. 

The total amount of lumber so manufactured and owned was largely In 
excess of the amount found by the court to be up to spécifications on inspec- 
tion. As to this, it is the contention of plaintiff that the blue disflguration 
which led to its rejection had arlsen since its manufacture, by reasou of the 
delay in disposing of the same. On the other hand, it Is in évidence that 
that lumber was not up to the spécification of the contract at the time It 
was manufactured. 

The court found as conclusions of law: (1) That défendant was estopped 
to deny the authority of McCauley to exécute the contract in suit; (2) that 
said contract was void for want of certalnty and mutuality as to ail of the 
lumber for the season of 1911 owned by plaintiff, except the 32 carloads which 
were delivered and accepted, and dismissed the complaint. 

Plaintiff assigns for error that the court held: 

(1) The contract to be void for want of certalnty and mutuality. 

(2) That défendant was ignorant of conditions as to volume of lumber 
which plaintiff could produce. 

(3) That certain of the lumber was not up to contract quality. 

(4) That said lumber was being shipped too rapidly. 

(5) That the différence between the contract price and the market prlce, 
when the lumber should hâve been taken, was only $1.75. 

(6) That the lumber applicable oa said contract, exclusive of the 52 cars 
shipped, was only 1,455,919 feet. 

Other facts appear in the opinion. 

Fred C. Ellis, of Milwaukee, Wis., for plaintiff in error. 
Frank M. Hoyt and Alex. h. Strouse, both of Milwaukee, Wis., 
for défendant in error. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judgea 
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ALSCHULER, Circuit Judge (after stating the facts as above). 
The District Court properly held that McCauley had authority to ex- 
écute the contract. The sharp décline in the price of lumber seems 
to hâve been the only excuse for the suggestion. The correspondence 
appearing in the record, some of which we hâve recited, leaves no basis 
for this défense. 

The lumber was on hand, owned by plaintiff, at the time of the ré- 
pudiation of the contract, and ready to be delivered. Défendant had 
accepted a part thereof virhich was shipped to it July 31, 1911. On 
August 5, 1911, défendant directed ail shipments to be made to it at 
Minnesota Transfer until further notice. On August 9, 1911, objec- 
tion was made by letter to drafts made on the Chicago office instead 
of the Milwaukee office. On the same day further directions were 
given by mail as to shipments. On August 14, 1911, défendant wired 
to discontinue shipments until instructed. Plaintiflf replied that to stop 
shipments would be a great damage to it. On August 16, 1911, de- 
fendant notified plaintiff it should assume ail collection charges. Au- 
gust 16, 1911, défendant complained of the rush of cars of lumber, 
and renewed orders to stop shipments. On August 18th, further com- 
plaint was made on this score. Plaintiff replied to thèse requests that 
it did not receive notice in time, and that it had stopped, but com- 
plained that it would suffer in jury therefrom. Then came a répudia- 
tion. It will be recalled that in the letter of January 6, 1911, the right 
to ship whenever ready was held out as an inducement, and the con- 
tract requires défendant to purchase, receive, and pay for the lumber 
so loaded. On September 8, 1911, défendant hints at the lack of au- 
thority of McCauley to exécute the contract. We find in the record 
nothing to warrant the action of défendant in repudiating the contract. 
The plaintiff had this large amount of lumber on hand, and was anxious 
to avail itself of the opportunity to obtains cars before they would bé 
required for grain shipment. So far as the record shows, it was in 
good faith carrying out its part of the contract. 

[1] As to the défenses of uncertainty and want of mutuality, we 
are unable to concur in the décision of the trial court. The contract 
did not lack mutuality of obligation. While défendant promised to 
buy of plaintiff ail the lumber of a certain quality that plaintiff might 
own during the season, plaintiff bound itself, if it did manufacturé 
or acquire any such lumber, to sell ail of it to défendant and to no 
one else. Thus plaintiff deprived itself of the right to sell lumber to 
whom it pleased. The promise to restrict its freedom by giving up its 
right to sell to others was real and definite. It was the substantial and 
contemplated considération for defendant's promise to buy ail that 
plaintiff might own during the season. There was the mutuality of ob- 
ligation essential to a bilatéral contract; there was the considération 
essential to the validity of any contract. Conley Caméra Co. v. Multi- 
scope & Film Co., 216 Fed. 892, 133 C. C. A. 96; Burgess Sulphite 
Fiber Co. v. Broomfield, 180 Mass. 283, 62 N. E. 367. That the plain- 
tiff did not bind itself to acquire or manufacture any such lumber is 
immaterial. Its promise to deal with défendant was the valid consid- 
ération for the obligation by défendant — a considération that made the 
undertaking of the other party binding and enforceable. 
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[2] With regard to the question of uncertaînty, a contract is void 
(save for the possibility of reformation in equity) because of uncer- 
taînty, only when it is so worded that the intention of the parties can- 
not be deduced therefrom. If the intention be clear, the mère uncer- 
tainty of the amount involved does not invalidate the obligation, how- 
ever it may affect the possibility of proving damages for a breach. 
In the présent case the preliminary negotiations demonstrate that de- 
fendant wanted to secure ail such lumber that it could possibly obtain, 
without limit, and without binding plaintiff absolutely and under ail 
circumstances to deliver any lumber. The parties had a right to 
make such a contract, even though the amount that would be delivera- 
ble thereunder was not. specified, and was in a sensé optional with 
the vendor ; îind this they did, in terms which are clear and certain. 

The 'contract expresses without uncertainty the intention of obtain- 
ing ail the lumber plaintiff might acquire and manufacture during that 
season. That plaintiff might take advantage of market conditions, and 
buy or refrain from buying heavily, was of the very essence of the 
agreement. Inasmuch as it gave a valuable considération for this 
right, this case is distinguishable from Crâne v. Crâne, 105 Fed. 869, 

45 C. C. A. 96; Tweedie Trading Co. v. Parlin & Orendorff Co., 204 
Fed. 50, 122 C. C. A. 364; Oakland Motor Co. v. Indiana Automo- 
bile Co., 201 Fed. 499, 121 C. C. A. 319; and Velie Motor Car Co. v. 
Kopmeier Motor Car Co., 194 Fed. 324, 114 C. C. A. 284. 

Moreover, there were definite limitations on the amount that could 
and must be tendered. While plaintiff had the option either to manu- 
facture and to buy from others, or to refrain therefrom, it was abso- 
lutely obligated to sell ail that it manufactured or owned during the 
season. When the contract was executed, the maximum amount that 
would be deliverable thereunder, while unknown to the parties, and in 
that sensé uncertain, was, under the finding of facts, the amount of 
spécifie grades of a definite kind of lumber that could be manufactured 
between March and July of the year 1911 either by plaintiff or others. 
So much thereof as plaintiff might own within a definitely limited time, 
the season of 1911, was the amount that it had obligated itself to sell. 
This would necessarily hâve become certain during the season, even if 
the time limit for plaintiff's ownership included, not merely the manu- 
facturing season, but also the short period thereafter within which 
delivery must be made. 

No claim, however, is made for any lumber not owned by plaintiff 
prior to defendant's répudiation of the obligation. The amount then 
owned, and as to which, by reason of plaintiff's ownership, both parties 
were bound, the one to sell, the other to buy, was necessarily certain, 
and the amount of lumber, in respect to which damages are claimed, 
was thus definitely fixed at the date of defendant's répudiation. 

We therefore conclude that the plaintiff is entitled to recover as its 
damages the loss it incurred from' defendant's nonacceptance of the 
20 carloads, and on account of the 1,455,919 feet on hand at time of 
répudiation of the contract. As to the 903,600 feet rejected as not 
grading up to contract, we conclude that the fact of its discoloration 
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warrantée! the finding that it never was of the grade deliverable under 
the contract, and that no damages are predicable thereon. 
Plaintiff telegraphed défendant on September 18, 1911, as foUows: 

"Ballroads Inslst upon disposition of the twenty cars Immedlately and unless 
you pay for them we wlU dispose of them to the best advantage possible, 
charging you wlth any loss In conséquence and proceed to collect thls loss 
from you through courts." 

The 20 cars were shipped, as above stated, before plaintiff received 
notice net to ship, and were later delivered but rejected. In such case, 
the plaintiff might sell the 20 car lot and collect the loss from défend- 
ant, based on the différence between the selling and contract priées. 
The court found that plaintiff, after due notice, sold the 20 cars, and 
realized thereon $2,351.97 less than the contract price, and that plain- 
tiff used due diligence in making the sale; and as to the 1,455,919 feet 
it found that, at the time of répudiation of the contract, its market 
price was $1.75 per M less than the contract price. 

Giving to the findings of facts the weight properly accorded thereto, 
we find the recoverable loss to plaintiff through defendant's unjustified 
répudiation of the contract is, as to the 20 carloads, $2,351.97, with 
interest thereon at 6 per cent, per annum from August 29, 1911, and 
as to the 1,455,919 feet applicable on the contract, $1.75 per M, or 
$2,547.85, with interest thereon at same rate from November 17, 1914. 
The said sums, aggregating $4,899.82, together with interest as stated, 
under the facts as found, we find to be the amount for which the Dis- 
trict Court should hâve entered judgment for the plaintiff. 

The judgment is therefore reversed, and the cause remanded, with 
direction to the District Court to enter a judgment in favor of plaintiff 
for $4,899.82, together with interest as above stated to date of entry of 
judgment, and costs. 



WESTERN UNDEEWRITING & MORTGAGB CO. r. VALLEY BANK OF 

PHŒNIX et aL 

(Circuit Court of Appeals, Nlnth Circuit November 13, 1916.) 

No. 2675. 

1. Pledges <®=»16(2) — Pakol Evidence— Admissibilitt. 

Where the property and seeuritles of a défendant bank were transferred 
to another bank under a wrltten instrument provldlng that the trans- 
férée should discharge the debts and obligations of défendant, évidence 
of a paroi agreement, 'whereby défendant agreed to indemnify the 
transférée should the assets be Insufflcient to discharge ail debts and 
Uabilitles, Is admissible to show that the instrument was not a sale but 
a pledge ; equity looklng to the substance and not the form. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §. 25; Dec. Dig. 
<S=»16(2) ; Evidence, Cent Dig. § 2136.] 

2. Sales ®=>6 — Insteument — Constbuction. 

By written agreement, défendant bank transferred Its assets to another 
bank, which agreed to discharge the debts and Uabilitles of défendant 
bank. Individuals named as parties of the second part, who signed the 
contract guaranteed at the end of three years, should the assets be in- 

«asFor other cases see same topic & KET-NUMB£:R In ail Key-Numbered Dlgests & Indexée 
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sufficlent to dlscharge ail debtp and liabllities, to Indemnlfy the trans- 
férée; It belng further agreed that, should the guarantors pay any such 
deflciency, tlie transférée would deliver to them ail assets not reduced to 
cash. About a year later, the défendant bank executed à note for a large 
sum and delivered It to the transférée bank as évidence of the Indebted- 
ness then existing, and subsequently, the jndebtedness havlng been re- 
duced, a note for a lesser amount was glven. Helâi, that the contract 
was not one of sale, but was a conveyance to enable the transférée to pass 
title to the assets of the défendant bank and dispose of them for the 
payment of debts, and therefore, défendant bank belng bound to reim- 
burse its transférée, one who subsequently purchased the stock of défend- 
ant bank cannot complain of the exécution of the notes. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 14; Dec. Dig. >©=>C.] 

3. Banks and Banking iS=»45 — Stockholders — Kights of, 

Where défendant bank, whlch was In difiBculties, transferred its assets 
to another Institution, which agreed to pay its debts and liabllities, one 
who subsequently purchased stock of the défendant bank could not, the 
debts having exceeded the assets, reclaim assets remalning before he had 
paid the amount of Indebtedness for whlch défendant was llable to its 
transférée. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. S 61 ; 
Dec. Dig. <S=>45.] 

Appeal f rom the District Court of the United States for the District 
of Arizona; William H. Sawtelle, Judge. 

Bill by the Western Underwriting & Mortgage Company, a corpo- 
ration, against the Valley Bank of Phcenix, a corporation, and another. 
From decree dismissing the bill, complainant appeals. Affirmed. 

In Bquity. Suit by appellant as minority stockholder in the Union Bank 
& Trust Company, in behalf of Itself and other stockholders similarly situat- 
ed, for the cancellation and return of a certain promlssory note Issued by the 
Union Bank & Trust Company to the Valley Bank of Phœnix, appellees ; • for 
a decree déclaring null and void a certain transfer of assets, securities, and 
choses in action from the Union Bank & Trust Company to the Valley Bank 
of Phœnix ; and for an accounting. The cause was tried before the District 
Court, slttlng without a jury, and, the plaintiff having introduced ail its évi- 
dence, défendant the Valley Bank of Phœnix moved for dtsmissal of the ac- 
tion upon the ground that the évidence was not suflScient to sustain the allé- 
gations of the complaint or to entltle plalntiff to any relief, which motion was 
granted by the court and the action dlsmlssed. Plalntiff appeals. 

The appellees are corporations organized and existing under and by virtue 
of the laws of the state of Arizona and engaged In a gênerai banklng business 
in that state. On January 27, 1912, the Union Bank & Trust Company, belng 
financially embarrassed, entered into a written contract wlth J. F. Cleveland, 
John P. Orme, George H. N. Luhrs, and J. M. Swetnam, as parties of the sec- 
ond part, and the Valley Bank of Phœnix, as party of the third part, whereby 
it was agreed that the Valley Bank would undertake to pay ail the debts and 
liabllities of the Union Bank & Trust Company specified in a schedule at- 
tached to the contract and marked "Exhibit A," in considération of which the 
Union Bank & Trust Company delivered to the Valley Bank ail its cash on 
hand, furniture, negotiable paper, bonds, stocks, and ail other choses In ac- 
tion ; the parties of the second part guaranteelng, at the end of three years. 
to Indemnify the Valley Bank should the assets so tralisferred be insufflaient 
to discharge ail thè debts and liabUities. It was further agreed that, should 
th,e guarantors pay any such deflciency, the Valley Bank would deliver to 
them ail of said assets then In its hands not reduced to cash. 

In the month of May, 1913, there was had an adjustment and statement 
of account between the Union Bank & Trust Company and the Valley Bank 

<S=3For other cases »ee same toplo & KKY-NUMBER In ail Key-Numbered DlgeiU & Indexes 
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In connection with the contract of January 27, 1912, at whlch adjustJiient 
and statement it was found by représentatives of both of the appellees and 
the guarantors on the contract that there still remained unpald and owing 
to the Valley Bank from the Union Bank & Trust Company, on account of 
such expenditures in its behalf made by the Valley Bank, after deducting ail 
moneys coUected theretofore by the latter, the sum of $164,432.46; and at 
the time of the adjustment, or shortly thereafter, the note of the Union Bank 
& Trust Ciompany In the sum of $164,432.46, payable and due on the 27th 
day of January, 1915, was delivered by It to the Valley Bank. 

On December 30, 1913, the Union Bank & Trust Company, as party of the 
flrst part, entered Into a contract with the Valley Bank, as party of the 
second part. In whlch it was recited that, under the terms of the contract of 
January 27, 1912, there was yet an indebtedness owing from the flrst party 
to the second party in the sum of $103,000, whlch exceeded the probable value 
of tlie securities then held by the second party under said agreement of Janu- 
ary 27th in tbe estimated amount of $75,000. Under the new agreement, the 
Union Bank & Trust Company transferred to the Valley Bank certain proper- 
ty therein specified. In considération of which the latter agreed to release 
the former from ail clalms and demands whatever. It was therein provided, 
however, that such release should in no way affect the rlghts and privilèges 
then held and possessed by the Valley Bank against the guarantors, arising 
out of or by virtue of the said contract and agreement of January 27, 1912. 
This transaction waa consented to by the guarantors aforesaid. 

On March 5, 1914, appellant, as minority stockholder, brought tliis suit 
against the appellees, alleglng, among other things: ïhat in the month of 
February, 1913, one J. K. Tennant, who at that time was the président of the 
Union Bank & Trust Company, represented to complainant that the outstand- 
ing debts and obligations due and owing from the Union Bank & Trust Com- 
pany had been llquidated by and under the terms of the contract of January 
27, 1912, with the Valley Bank, and that the Union Banlc & Trust Company 
was a going corporation in a solvent condition, and solicited from complainant 
the transfer by it to the Union Bank & Trust Company of negotiable securities 
for the purpose of being handled and Invested by the latter in the state of 
Arizona. That on the 2eth day of March, 1913, the Union Bank & Trust 
Company issued in the name of complainant 472 sbares of the preferred stock 
and paid to complainant the sum of $17,636 in money, and thereupon complain- 
ant, by proper indorsements and assignments, transferred, set over, and as- 
signed unto the Union Bank & Trust Company flrst-mortgage notes tind mort- 
gages and delivered said assignments to the latter. It is alleged that the 
transaction in May, 1913, by which a note in the sum of $164,432.46 in favor 
of the Valley Bank was issued, was whoUy void for the reason that the board 
of directors were unauthorized to exécute the said note ; that the meeting of 
said board was neither called nor held in conformity with the by-laws of said 
the Union Bank & Trust Company ; that said note was given whoUy without 
any considération passlng from the Valley Bank to the Union Bank & Trust 
Company. It is f urther alleged : That said promissory note was without 
considération for the further reason that under the terms of said contract 
of January 27, 1912, there could exist no liability on the part of the Union 
Bank & Trust Company or on the part of the individuals actlng thereunder 
as guarantors until such liability, if any there existed, should be ascertalned 
at the expiration of three years from the date of said contract, and that, in 
the exécution and delivery by said board of directors of said promissory note, 
said board of directors acted fraudule|itly and without authority and in a 
manner so as to greatly injure the complainant and other stockholders sim- 
ilarly situated, as stockholders of said the Union Bank & Trust Company, and 
greatly depreciate the value of the stock so by It owned to the extent of 472 
shares of prefen-ed stock, as in the complaint set forth, and such stock had 
thereby becoœe and then was greatly depreciated in value. That the board 
of directors of the Union Bank & Trust Company, at a meeting of said board 
on the 30th day of December, 1913, purporting to hâve been called for the 
purpose by resolution of the board of directors and not of the stockholders of 
the Union Bank & Trust Company, entered into a certain contract with the 
Valley Bank, under and by the terms of which, aud purporting to act ia 
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behalf ot the Union Bank & Trust Company, the dlrectors thereof agaln trans- 
ferred, assigned, and set orer unto the Valley Bank ail of tte property and 
assets then owned by the Union Bank & Trust Company, included in whlch 
asslgnment were ail of such portions as then remalned in the hands of the 
Union Bànk & Trust Company of the assets by said the Union Bank & Trust 
Company acquired by purchase from the complalnant. And that the transfer 
of assets by the board of dlrectors of thé Union Bank & Trust Company to 
the Valley Bank, so by said board of dlrectors made on the 30th day of De- 
cember, A. D. 1913, was void for the reasons : that by the terms of said resolu- 
tion an attempted transfer of ail of the assets of the Union Bank & Trust 
Company was made by said board of dlrectors thereof, wlthout action or au- 
thority glven by the unanlmous consent of the stockholders thereof, or by the 
consent of any stockholders had or obtained at a stockholders' meeting ; that 
said transfer was void for want of considération moving from the Valley 
Bank to the Union Bank & Trust Company. 

The Valley Bank flled Its answer on Febniary 23, 1915, denying the varlous 
allégations of the complaint, and pleadlng a verbal contract which it alleged 
was entered into simultaneously with the exécution of the written contract of 
January 27, 1912, and under tiie terms of which the transfer of assets pro- 
vided for in the written contract was simply In the nature of a pledge and 
not a sale. 

The complalnant thereafter moved the court to strike from the answer ail 
that portion concerning the verbal agreement, upon the ground that the de- 
fendant shoûld not be permitted to plead a paroi contract for the purpose of 
altering the terms of the written contract of January 27, 1912, admltted by 
the défendant to exist This motion was denied by the court 

Upon the trial before the District Court, aitting wlthout a Jury, the plain- 
tiff havlng Introduced ail its évidence, défendant the Valley Bank moved for 
dismissal of the action upon the ground that the évidence was not sufflcient 
to sustaln the allégations of the complaint or to entltle plaintiff to any relief, 
which motion was granted by the court and the suit ûiamlssed on April 14, 
1915. 

From the decree dlsmlsslng the suit plaintiff brings thls appeal, aUeglng 
that the lower court erred: In denying its motion to strike from tha answer 
of the Valley Bank ail that portion relatlng to the paroi agreement of Jann- 
ary 27, 1912 ; in granting the motion of said défendant to dismiss, whlch rul- 
ing, It Is alleged, was necessarily predlcated upon the assuméd existence of 
a paroi contract alleged by défendant, by way of an aflSrmative défense, to 
hâve been executed contemporaneously wlth the written contract of January 
27, 1912, wlthout proof by the défendant that the written contract was not 
platn and unambiguous as to its terms, and wlthout proof of any new or oth- 
er considération for the maktng of the paroi contract; in granting the mo- 
tion of said défendant to dismiss, whlch ruling, it is alleged, necessarily con- 
strued the contract of January 27, 1912, to be a contract of pledge and not a 
contract of sale. 

George J. Stoneman and Reese M. Ling, both of Phœnix, Ariz., and 
E. J. Henning, C. A. A. McGee, A. J. Morganstem, and E. E. Hendee, 
ail of San Diego, Cal., for appellant. 

C. F. Ainsworth and Jos. H. Kibbey, both of Phœnix, Ariz., for ap- 
pellee. 

Before GILBERT, MORROW; and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
It is contended by the appellant that the court below, in dismissing the 
action, necessarily based its judgment upon the agreement of January 
27, 1912, as modified by the paroi agreement set up in the defendant's 
answer as an affirmative défense. Assuming that this is so, we do not 
think the objection is a ground for reversing the judgment. In Jones 
on Evidence, § 446, the author says : 
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"It has long been the settted rule that in courts exerclsing équitable Ju- 
rlsdlctlon it is admissible to prove by paroi that instruments in writing ap* 
parently transferring the absolute title are in fact only givea as securlty." 

In Peugh V. Davis, 96 U. S. 332, 336 (24 L. Ed. 775), the Suprême 
Court had bef ore it a deed absolute in form, but claimed to bave been 
executed as security for a loan of money, and the question was wheth- 
er évidence, written or oral, was admissible to show the real charac- 
ter of the transaction. The court said : 

"That court (a court of equity) looks beyond the terms of the instrument to 
the real transaction ; and when that Is shown to be one of security, and not 
of sale, it will give effiect to the actual contract of the parties. As the equity, 
upon which' ihe court acts in such cases, arises from the real character of 
the transaction, any évidence, 'written or oral, tending to show this, is ad- 
missible. The rule whlch excludes paroi testlmony to contradict or vary a 
written instrument has référence to the language used by the parties. That 
cannot be qualified or varied from Its natural Import, but must speak for 
itBelf. The rule does not forbid an tnquiry into the object of the parties In 
executing and receiving the instrument" 

In Brick v. Brick, 98 U. S. 514, 516, 25 L. Ed. 256, the rule declared 
in Peueh v. Davis was followed with respect to a pledge of a certificate 
of stock as security for a loan of money ; and in Cabrera v. American 
Colonial Bank, 214 U. S. 224, 230, 29 Sup. Ct. 623, 626 (53 L. Ed. 
974), in which it was claimed that a bill of sale was an absolute con- 
veyance and accomplished the payment of certain debts to a bank, the 
court said: 

"The face of an Instrument Is not always conclusive of its purpose. In 
equity, extrinslc évidence is admitted to show 'that a conveyance absolute on 
its face was intended as security. The rule regards the circumstance of 
the parties and exécutes thelr real intention, and prevents either of the par- 
ties to the instrument committing a fraud on the other by claiming it as 
an absolute conveyance, notwithstandlng It was glven and accepted as securi- 
ty. In other words, the real transaction is permitted to be proved." 

[2] But aside from the paroi agreement set up in the answer, we 
are of opinion that the written agreement of January 27, 1912, bears 
on its face the conclusive évidence that the assets therein transferred 
to the Valley Bank were transferred as security for a debt, and not an 
absolute sale. The conditions of the agreement were secured by guar- 
antors. What were the conditions for which this security was given? 
To secure the payment to thc' Valley Bank of any deficiency that might 
remain unpaid after applying ail of the cash received and coUected and 
ail of the securities collected and reduced to cash upon the amount of 
the indehtedness of the Union Bank & Trust Company which the Val- 
ley Bank should be able or be obligated to pay under the terms of the 
contract; and tlie guarantors further agreed that they would repay to 
the Valley Bank ail costs and expenses which the Valley Bank might 
incur in reducing the assets to cash or in collecting the moneys due on 
such securities and évidences of indehtedness as were coUectible. 

Then follows the promissory note dated May 17, 1913, executed by 
the Union Bank & Trust Company for the sum of $164,432.46 and de- 
livered to the Valley Bank as évidence of the indehtedness then existing 
and due the Valley Bank from the Union Bank & Trust Company. If 
the agreement of January 27, 1912, was a sale, and not a pledge ta 
237 F.— 4 
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the Valley Bank of the securities therein mentioned, why was this note 
given more than a year later as évidence of the indebtedness of the 
Union Bank & Trust Company at that time? Manifestly it had no 
place in an agreement of sale, but it did hâve a place in dealing with 
an indebtedness arising from payments to be made to the creditors of 
the Union Balik & Trust Company. 

Then foUows the agreement of December 30, 1913, when the in- 
debtedness of the Union Bank & Trust Company to the Valley Bank 
had been reduced to $103,000, but which at that time exceeded the 
probable value of the securities then held by the Valley Bank in the 
estimated sum of $75,000. The agreement further provides for the 
transfer of other securities to meet this unsecttred indebtedness and a 
continuance of the personal security of the guarantors for the indebt- 
edness then existing. 

Looking now at the provision of the agreement of January 27, 1912, 
transfer ring to the Valley Bank the assets therein mentioned abso- 
lutely, we must now construe that provision, not as a sale, but as a 
transfer intended to enable the Valley Bank to deal with the assets of 
the Union Bank & Trust Company with power to convey title. 

[3] We find that the allégation of the complaint that in March, 1913, 
complainant purchased 472 shares of the preferred stock of the Union 
Bank & Trust Company upon représentation made by the président of 
the latter corporation that the outstanding debts and obligations due 
and owing from the Union Bank & Trust Company to The Valley Bank 
had been liquidated under the terms of the contract of January 27, 
1912, and that the Union Bank & Trust Company was a going cor- 
poration and was in a solvent condition, is not supported by the testi- 
mony ; and we are of opinion that the évidence which does support 
the allégations of the complaint shows that the assets transferred to 
the Valley Bank under the written agreements referred to were trans- 
ferred as security for an indebtedness, and not as a sale; that such 
transfer was légal ; and, under any theory of this case, the complain- 
ant cannot recover assets remaining in the Valley Bank until it has first 
repaid to that bank the amount due as a deficiency on account of 
the debts of the Union Bank & Trust Company paid by the Valley 
Bank. 

It follows that the decree of the lower court must be affirmed, and 
it is se ordered. 



LEW MOT et al v. UNITED STATES. 

(Circuit Court of Appeals, EigMh Circuit. October 18, 1918.) 

No, 4480. 

1. CONSPIBAOY <S=>4.3(6) INDICTMENT — SUFFICIENCT. 

An Indlctment under Pénal Code (Act March 4, 1909, c. 321) § 37, 35 
Stat. 1096 (Comp. St. 1913, § 10201) denounclng the oftense of consplrlng 
to violate the laws of the United States, chargea that défendants eon- 
spired to brlng and cause to be brought from Mexico by land Into the 
United States, in violation of Act May 6, 1882, c. 126, 22 Stat. 61, § 11, 
as amended by Act July 5, 1884, c. 220, 23 Stat. 117 (Comp. St. 1913, § 
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4298). Chlnese persons not entltled to enter and remain, and that they 
were to be taken to Wyoming and elsewhere in the United States. Held 
that, as there need not be that definiteness or détail of averment neces- 
sary In a charge of the offense which was the subjeft of the conspiracy, 
the indlctment was suffldent, though glvlng the mère outlines of the plot, 
for the matter mlght bave been gênerai in the minds of the conspirators. 
[Ed. Note. — For other cases, see Conspiracy, Cent. Dlg. §§ 86, 91 ; Dec. 
Dig. <g=»43(6).] 

2. Ceiminal Law <S=423(9) — Prosecdtion — Evidence. 

In a prosecution for conspirlng to brlng or cause to be brought Into 
the tJnlted States, in violation of Act May 6, 1882, § 11, as amended by 
Act July 5, 1884, Chlnese persons not entltled to enter, the conspiracy is 
not at an end the moment that the Chlnese persons are transported across 
the international boundary, and acts and statements of one co-consplrator 
done or uttered thereafter in facilitating the purpose of the conspiracy, 
which was to évade the immigration ofUcials, are admissible against 
others. 

[Ed. Note..— ror other cases, see Crlminal Law, Cent. Dig. §§ 1000, 1001 ; 
Dec. Dlg. <®=>423(9).] 

3. WiTNEssES ©==> 199(1) — Peivileged Communications — Attobnet and 

Client. 

Communications made In good faith to an attorney at law for the pur- 
pose of obtaining his officiai advlce or assistance are prlvlleged, though 
no fee Is paid. 

[Ed. Note. — ror other cases, see Witnesses, Cent. Dlg. § 749 ; Dec. Dig. 
<S=>199(1).] 

4. Witnesses <S=»199(1) — Peivileged Communications — Statements to At- 

tobnet. 

Communications made in good faith to an attorney at law to obtaln hls 
officiai advlce or assistance are prlvlleged, though the attorney afterwards 
déclines to act. 

[Ed. Note. — ror other cases, see Witnesses, Cent. Dlg. § 749; Dec. Dig. 
.S=>199(1).] 

5. Witnesses <S=»199(2) — Peivileged Communications — Statements to At- 

tobnet. 

Appellant, who wlth others was charged with conspirlng to brlng or 
cause to be brought into the United States from Mexico Chlnese persons 
not authorized to enter, lived in a state distant from the place of trial, 
and shortly before trial, at the suggestion of his codefendant, consulted 
the attorney representlng his codefendant for tl^e purpose of employing 
him as local coimsel. Appellant made communications to such attorney 
relative to the charge, but after conversations such attorney deelined to 
act. Held that, notwithstandiug hls declination and the fact that no fee 
was paid, the communications were prlvlleged, and it was error to requlre 
the attorney to diselose them ; the rule not being changed by the fact that 
appellant's codefendant afterwards pleaded guilty on the advlce of such 
attorney. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. t 750; Dec. Dlg 
<&=>199(2).] 

In Error to the District Court of the United States for the District 
of New Mexico ; Wm. H. Pope, Judge. 

Lee Moy and Sam Hee were convicted under Pénal Code, § 37, of 
conspiracy to commit an offense by bringing into the United States 
Chinese persons not lawfully entitled to enter or remain in the country, 
and by aiding and abetting therein, in violation of Act May 6, 1882, § 
11, as amended by Act July 5, 1884, and they bring error. Reversed 
and remanded. 
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Mahlon E. Wilson, of Sait Lake City, Utah (T. S. Taliaferro, Jr., 
and W. A. Muir, both of Rock Springs, Wyo., and J. C. Wood, of Sait 
Lake City, Utah, pn the brief), for plaintiffs in error, 

Summers Burkhart, U. S. Atty., of Albuquerque, N. M, 

Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

HOOK, Circuit Judge. Lew Moy, Sam Hee, and Hop Lee were 
indicted for a conspiracy to commit an offense against the United 
States (Pénal Code, %37) by knowingly bringing and causing to be 
brought from Mexico by land into the United States Chinese persons 
not lawfuUy entitled to enter or remain in the latter country, and by 
aiding and abetting therein (23 Stat. 117, § 11). Hop Lee pleaded 
guilty. Lew Moy and Sam Hee were tried, convicted, and sentenced. 
They prosecuted this writ of error. 

[1] Complaint is made of the indictment. In a case of this kind 
there need not be that definiteness or détail of averment necessary in a 
charge of the offense which is the subject of the conspiracy. Dealy v, 
United States, 152 U. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545. The out- 
lines of the plot or concert may well be as gênerai in the minds of the 
conspirators as the prohibitions of the particular statute which they 
conspire to violate. It is said that the means to be employed are not 
set forth in the indictment. But the précise means may not hâve been 
a part of the concerted agreement or understanding. They may not 
hâve been jpredetermined, but left to the exigencies of the criminal 
enterprise as it progressed. It was expressly averred that the Chinese 
persons to be brought into the United States were not entitled to enter 
or to remain, that they were to be brought from Mexico and by land, 
and that they were to be taken to Rock Springs, Wyoming, and else- 
where in this country. The indictment was sufficient to inform de- 
fendants of the crime charged, and to protect them from a second 
prosecution for the same offense. 

[2] It is also urged that the conspiracy was at an end the instant 
the Chinese whose illégal entry was procured and facilitated were 
brought across the international boundary, and therefore the trial 
court erred in admitting in évidence the subséquent acts and déclara- 
tions of one conspirator against the others. This is too narrow a view 
of the crime charged. Successfully to ccînsummate the unlawful in- 
troduction of the prohibited alieris required more than the mère bring- 
ing of them across the Une. It was necessary to évade the immigration 
officiais by transporting them into the interior and concealing their 
identity. The subséquent assistance by défendants to that' end may 
well hâve been an essential part of the unlawful project. It is not 
necessary that each conspirator participate in each step or stage of the 
common gênerai design. One of them may do one thing; another, 
another. Some may take major parts, while the participation of others 
may be in a minor degree. It may be said hère that the évidence 
against the défendants was sufficient for the considération of the jury. 

[3-5] A serions question arises on the admission of the testimony of 
an attomey at law to conversations with défendant Sam Hee. Hee, 
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who lived în Wyoming, went with an attorney of that state to attend 
the trial at Santa Pé, N. M. On his way he stopped to see his code- 
fendant. Hop Lee, who lived at Las Vegas, N. M. Hop Lee had 
employed a firm of attorneys at Las Vegas of whom Mr. Clark was a 
member. At his suggestion défendant Hee went to see Mr. Clark for 
the purpose of employing him as local counsel, if his Wyoming attor- 
ney, who had gone on to Santa Fé, had not already secured assistance 
there. After the conversations which ensued the employment was 
tendered, but Mr. Clark declined it. Against objections that they were 
privileged the trial court required Mr. Clark to testify regarding them 
and to narrate what Hee said. The testimony was prejudicial, not only 
to Hee, but also to his codefendant, Moy. Their défenses were so 
intricately related that injury to one necessarily injured the other. It 
is unimportant that Mr. Clark, when he talked with Hee, had already 
decided to advise his client, Hop Lee, to plead guilty. Besides, the 
décision had not then been communicated to Lee, nor was Hee advised 
of it. Whatever was in Mr. Clark's mind, the situation was peculiarly 
one inviting Hee's trust and confidence. Mr. Clark was an attorney 
at law, practicing in the state where the trial was to be had. It was 
properly désirable for défendant Hee, who lived in a distant state, to 
hâve the aid of local counsel, especially Mr. Clark, who was already 
counsel for one of his codefendants. The subject of their conférences 
was manifestly of a character covered by the immunity from enforced 
disclosure. The statements made were not by way of confession, nor 
in casual discourse with an outsider. In questions of this kind con- 
sidération should be given to the attitude, the intent and belief, of the 
person seeking advice or assistance. For example, communications 
hâve been excluded when made to a détective who falsely pretended 
to be an attorney at law. People v. Barker, 60 Mich. 277, 27 N. W. 
539, 1 Am. St. Rep. 501. See also State v. Russell, 83 Wis. 330, 53 
N. W. 441. 

Communications made in good faith to an attorney at law for the 
purpose of obtaining his professional advice or assistance are privi- 
leged. The payment of a fee is not essential, Alexander v. United 
States, 138 U. S. 353, 11 Sup. Ct. 350, 34 L. Ed. 954. Nor does it 
matter that after the communications the attorney déclines to act. 
Strong V. Dodds, 47 Vt. 348; Sargent v. Hampden, 38 Me. 581; 
Thorp V. Goewey, 85 111. 61 1 ; Cross v. Riggins, 50 Mo. 335 ; Denver 
Tramway Co. v. Owens, 20 Colo. 107, 36 Pac. 848. There is some 
diyersity of opinion upon this question, but the above is better sus- 
tained by sound principle. It is in accord with the common custom of 
those who seek professional advice. The man who goes to the lawyer 
does so as a client, and the lawyer who listens to him does so profes- 
sionally. The communications preliminary to actual retainer or en- 
gagement are frequently necessary, and they should be unconstrained 
and without appréhension of disclosure. That this should be so is of 
public interest, and is essential to the intelligent and honorable practice 
of the law. Various obstacles to a definite contractual relation may 
appear from the communications — prior inconsistent duty to others, 
ethical professional standards, time and' opportunity, disagreement as 
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to compensation, and so on — ^but generally the pfeliminary conférence 
must be had, and the disclosures made are within the spirit of the im- 
munity. The fair and reasonable opération of the admitted gênerai 
rule requires that lîberality of construction. 

The sentences of both Moy and Hee are reversed, and the cause is 
remanded for a new trial. 



LAMAH-WBLLS CO. v. HAMILTON 00. et aL 

(Circuit Court of Appeals, Mfth Circuit. November 20, 1916.) 

No. 2919. 

1. SUNDAT <g=»30(3) — OïTICIAL ACTS — PETITION — SERVICE. 

Service of subpœna and copy of a pétition may be made on Sunday in 
an involuntary bankruptcy proceeding. 

[Ed. Note. — For other cases, see Sunday, Cent Dlg. §g 75-78 ; Dec. Dig. 
<g=»30(3).] 

2. Bankeuptct <s=s>86 — Peoceedinqs — Service. 

In an Involuntary bankruptcy proceeding against a corporation, service 
of subpœna and copy of pétition viras made on one named as président of 
the corporation. At the tlme of service such person was no longer prési- 
dent of the corporation, though he was a stockholder and director. The 
subpœna and pétition were delivered to the président, and the stock- 
holders adopted a resolution conferriag on the président power to use his 
best judgment as to the proceedings. When the bankruptcy matter was 
called for hearing, and the corporation was adjudicated a bankrupt, the 
président fivaa in attendance and made no objections aa to the mode of 
service or the adjudication. Ueld, tliat the service on the director and 
stockholder, who referred the matter to the président, was suffldent to 
warrant the court tu assuming Jurisdictlon, adjudicatlng the corporation 
a bankrupt, and appolnting a receiver for its property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. f 130; Dec. 
Dig. <g=>86.] 

3. Appeakanoe <g=524(5) — Defects in Service — Waivee. 

In such case, the corporation, by reason of the faUure of its président 
to object acqulesced in the mode of service, and Is estopped from subse- 
quently attaeking the process. 

[Ed. Note. — For other cases, see Appearance, Cent Dlg. § 126 ; Dec. Dlg. 
(@=>24(5).] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Northern District of Texas ; Edward R. Meek, 
Judge. 

In the matter of the Lamar- Wells Company, alleged bankrupt. On 
pétition of the Hamilton Company and others, the Lamar- Wells Com- 
pany was adjudicated a bankrupt, and it pétitions to superintend and 
revise a decree of the District Court. Pétition denied. 

The following is the opinion of Meek, District Judge: 

It appearlng to the court that the Lamar-Wells Company, in the above- 
entltled cause, had prepared and flled in thls court a request for findings of 
fact and conclusions of law by the court the following findings of fact and 
conclusions of law are made hereln. 

Findings of Fact 

On January 14, 1916, the Hamilton Company, of Dallas, Tex., American 
Art Works Company of New Jersey, and J. J. Moran, of Dallas, Tex., credi- 
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tors of the Lamar- Wells Company, through their Attorneys, Davis, Oohnson & 
Golden, of Dallas, flled an Involuntary pétition In bankruptcy agalnst the 
Lamar-Wells Company, a corporation, in the District Court of the United 
States for the Northern District of Texas, at Ft. Worth. 

(2) Subpœna was Issued by the clerk of the United States District Court for 
the Northern District of Texas and placed in the hands of a deputy United 
States marshal, commandlng the Lamar-Wells Company, a corporation, J. I. 
Campbell, président, to appear and answer said pétition in bankruptcy on 
the 29th day of .Tanuary, A. D. 1916, which subpœna was duly served by the 
deputy maxshal on Sunday January 16, 1910, by delivering to the said J. I. 
Campbell a copy of said subpœna on a railroad train between Ft. Worth, Tex., 
and Minerai Wells, Tex., in said Northern district. 

(3) Said J. I. Campbell, upon whom subpœna was served, had continuously 
been président of the Lamar-Wells Company from the tlme of its organizatlon 
to November 11, 1915. On that date, to wit, November 11, 1015, Otis Mal- 
colm was elected président of said company, and was président of same at 
time of service of said subpœna upon J. I. Campbell. At the time of the 
service of the subpœna on J. I. Campbell, said Campbell was a member of 
the board of directors and stockholder In said company. 

(4) J. I. Campbell, after being served witli subpœna as président of the 
Lamar-Wells Company, and upon the day and date of such service, delivered 
the said subpœna to said Otis Malcolm, président of said company, at the 
building occupied by the Lamar-Wells Company in Minerai Wells, Tex., and 
said président, Otis Malcolm, on and after the date of such service, to wit, 
.Tanuary 16, 1916, was advised of the nature of the action brought, and of the 
date set for the hearing of same. 

(5) That on the 21st day of January, 1916, Otis Malcolm, acting as président 
of the Lamar-Wells Company, called a meeting of the directors of said com- 
pany, for the purpose of consldering the action to be taken by the company 
in regard to the bankruptcy proceedings filed agalnst it, at whlch meeting a 
motion was duly adopted not to resist the bankruptcy proceedings. 

(6) That on or before January 29, 1916, appearance day flxed by said sub- 
pœna served upon the said J. I. Campbell, as président, the Coshocton Glass 
Company, a corporation, and a creditor of the Lamar-Wells Company, filed 
exceptions to said involuntary pétition in bankruptcy, as filed upon applica- 
tion, and a heajlng of thèse exceptions was set down for February 11, 1916, at 
Dallas, Tex. 

(7) That on February 7, 1916, a called meeting of the directors and stock- 
holders of the Lamar-Wells Company was held by order of its président, Otis 
Malcolm, at which meeting a motion was duly made and adopted in the fol- 
lowing form, to wit: "To use best judgment as to proceedings agalnst the 
bankruptcy filed agalnst the company and to withdraw the former motion 
made to not resist the bankrupt proceedings." The président testlfled that 
the course to be pursued in this matter was left to hls judgment by the board 
of directors. 

(8) That on February 9, 1916, notice was served upon the Lamar-Wells 
Company, by serviag Otis Malcolm, its président, that on February 11, 1916, 
at 10 o'clock a. m., in the clty of Dallas, Tex., before the judge of the United 
States District Court for the Northern District of Texas, there would be 
called for hearing and disposition the following matter, to wit: (1) Demurrers 
flled by McGown & McGown, attorneys for the Coshocton Glass Company ; (2) 
the application and pétition of the petltionlng creditors, seeking to hâve a 
receiver for the properties of said company appointed; and (3) the matter 
of adjudication of the Lamax-Wells Company, a bankrupt. In response to 
said notice Otis Malcolm, président of the Lamar-Wells Company, attended the 
hearings before the judge at Dallas, February 11, 1916, and was in the court- 
l'oom, and was In consultation and communication with George Q. McGown, 
attomey for Coshocton Glass Company, during the progress of said hearings ; 
that Attomey George Q. McGown presented his exceptions and demurrers to 
the pétition flled by the petltionlng creditors, which exceptions were by the 
court overruled. Whereupon petltionlng creditors asked that the matter of 
adjudlcatlng the Lamar-Wells Company a bankrupt be consldered. Thls 
was done. Otis Malcolm, président of the Lamar-Wells Company, was in the 
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courtroom at the tlme and heard the proceedlugs takenWWie premlses. It 
belng made to appear that the subpœna had l)een Issued, aerved, and retumed 
Into court, and that no answer had been flled by the alleged bankrupt, and 
that the tlme wlthln which It mlght answer had explred, the court thereupon 
signed an order adjudicatlng the Lamar- Wells Company a bankrupt upon the 
Involuntary pétition of sald three credltors aforementloned. At no time dur- 
ing this proceeding dld Otls Malcolm, the président of the Lamar-Wells Com- 
pany, though présent and hearlng the varions steps taken in said proceedings, 
suggest in àny way that the service had upon the company, as shown by the 
return made by the marshal, upon J. I. Campbell, as président, did not speak 
the truth, or that at said time snid J. I. Campbell was not président of the 
alleged bankrupt company, and that he, Otls Malcolm, was then président. 
The said Otis Malcolm did not suggest to the court that he was not présent 
for the purpose of entering his appearance on behalf of the company at that 
time. Purther proceedings were had in the présence and hearihg of the said 
Otls Malcolm as foUows: Application for the appointment of a receiver was 
presented by the attomeys for the petitloning credltors, which said application 
was by the court granted. The court asked that the name of a proper person 
for appointment as receiver be suggested. Thereupon the name of Glen S. 
Johnson, of Minerai Wells, was proposed, and the court, being satisfled that 
said Johnson was a compétent and proper iwrson, thereupon appointed Mm 
receiver of the propertles and assets of the bankrupt corporation. 

(9) That on February 16, 1916, the Lamar-Wells Company flled a motion to 
vacate' said order adjudicatlng it a bankrupt, and to quash the offlcer's return 
upon the subpœna, showing that the Lamar-Wells Company had been served 
by serving J. I. Campbell as président of said Lamar-Wells Company, when 
he was not in fact président, and further showing that the service was had on 
a Sunday. 

(10) The petitloning credltors, named herein, answered the motion of the 
Lamar-Wells Company to vacate the orders of adjudication and référence, 
setting up the matters and things hereinabove stated ; that is, that Otis Mal- 
colm was présent in court when fhe orders of adjudication and référence were 
made ; that the Lamar-Wells Company had actual knowledge of said pétition 
being flled, and that J. I. Campbell, a former président of the company had 
been served; and that the said J. I. Campbell was in fact at the time of 
said service upon hlm a dlrector and stockholder In said company. 

(11) The petitloning credltors further answered, upon oath made On Infor- 
mation and bellef, that the Lamar-Wells Company was not resistlng bank- 
ruptcy proceedings, but that résistance was being urged by credltors of the 
Lamar-Wells Company, in its name ; that after the pétition was flled certain 
propertles of the Lamar-Wells Company had been sold under exécution and 
bid In by stockholders ; and that after the pétition was flled property of the 
value of $12,000 was transferred by the Lamar-Wells Company to one of its 
stockholders. The défendant Interposed exceptions to this answer, which 
were overruled by the court. After the pétition was flled on January 14, 1916, 
some of the property of the Lamar-Wells Company was sold under exécution 
issued out of a state court, and also property of the value of about $12,000 
was sold and transferred by the Lamai-Wells Company to one of its stock- 
holders. 

(12) The court thereupon ordered the marshal to amend and correct the 
returns made by hlm, showing service on the Lamar-Wells Company, by serv- 
ing subpœna upon J. L Campbell, a stockholder and dlrector of said com- 
pany. 

Conclusions of Law. 

[1] (a) Service of subpœna and of copy of pétition in an involuntary bank- 
ruptcy proceeding may be made upon a Sunday. 

[2] (b) Service of subpœna and copy of pétition in an involuntary bankrupt- 
cy proceeding, had upon a stockholder in and dlrector of the alleged bankrupt 
corporation, Is held to constitute service upon and notice to said corporation 
suflicient to warrant the court in assuming jurlsdictlon, and to support the rul- 
Ing of the court in adjudicatlng said corporation bankrupt, appolntlng a re- 
ceiver of its propertles, and in referring the matter for administration in 
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bankruptcy In due course, where It appears that the stockholder and director 
so served forthwith on the day and date of sald service advlsed the président 
of the alleged bankrupt corporation of such service, and delivered to said 
président the papers so served upon hlm, and where It further appears that 
the président of the alleged bankrupt corporation was présent in the court 
room In person at the tlme said bankruptcy matter was called for hearlng 
and sald corporation was adjudlcated a bankrupt and a receiver appointed to 
take charge of the property, assets, and business of the bankrupt, and where It 
further appears that sald président of sald corporation entered no objection 
to the actions and rullngs of the court, and where it further appears that 
on a day precedlng the hearlng in court, at a meeting of the dlrectors and 
stockholders of the alleged bankrupt corporation, called by order of Its prési- 
dent, a motion was made and duly adopted conferrlng upon sald président au- 
thorlty and power to use hls best judgment as to the proceedlngs in involun- 
tary bankruptcy flled agalnst the corporation of whlch he was président. 

[3] (c) Under the seventh and elghth flndlngs of fact above made, Otis 
MaJcolm, the président of the Lamar- Wells Company, Is held to hâve acqules- 
ced in the Jurlsdiction assumed by the court upon the service had upon J. I. 
Campbell, and to hâve exerdsed hls judgment in favor of permltting sald cor- 
poration to be adjudged bankrupt wlthout contest Said corporation Is now 
estopped to deny that it was the best judgment of Otls Malcolm, its président, 
not to resist the bankruptcy proceedings flled agalnst it, but to acquiesce in 
said corporation belng adjudlcated bankrupt, and in the appolntment of a 
receiver to take charge of its property, assets, and business. 

J. W. Stitt, of Ft. Worth, Tex., for petitioner. 
John Davis, of Dallas, Tex., for respondents. 

Before PARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. We lind no réversible error in the rulings of the 
court below complained of in this case, and therefore the pétition to 
superintend and revise is denied. 



LEE LINE STEAMERS v. PAGE. 

(Circuit Court of Appeals, Sixth Circuit November 16, 1916.) 

No. 2835. 

1. Shipping ®=>165 — Cabbiagb or Passengbbs — Ddty or Cabe. 

Whlle a steamship company Is not llable for Its failure to land a passen- 
ger at a regular stop, to whlch she had engaged transportatlon, where be- 
cause of stress of weather it was dangerous so to do, nevertheless It is the 
duty of the company to inform the passenger that the boat could not stop 
at such place, and not to decelve her as to the landlng, and thus induce 
her to debark at a place other than her destination, and, havlng done so, 
is llable for damages proxlmately resultlng from its breach of dtuy. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. |§ 534-537 ; Dec. 
Dlg. <S=»165.] 

2. Shippino ®=»166(5) — Careiaoe of Passengees — Peoximate Cause. 

Through stress of weather a steamship company was unable to make a 
landlng at a regular stop, whlch was a passenger's destination, and on 
making a landlng at another point decelved the passenger into debarklng 
there under the bellef that It was her destination. The passenger, a wo- 
man used to outdoor work, belng unable to procure a conveyance, started 
to walk back to her destination. After traverslng about two-thlrds of the 

^ssF&r other cases ■«• sam* Uplc & K&Y-NUMBER in an Kejr-Numbered Dlgests & Indexes 
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distance shè met her husband, and the two proceeded a few miles to thelr 
home. The passenger was caught in a rainstorm, and as a resnlt of ex- 
posure suflfered injuries, including a miscarriage. Held, that It could not 
be determined as a matter of law that the company's breach of duty was 
not the proximate cause of the resultlng injuries. 

[Ed. Note.— For other Oases, see Shipping, Cent. Dig. § 550; Dec. Dlg. 
®=9l66(5).] 

3. Cabeiees ®=5277(1) — Cabbiaoe of Passengebs— Damages. 

For the fallure of a common catrier to carry passengers to the rlght 
destination, consequential damages, where no independent cause inter- 
vened to produce the injury, raay be recovered. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. § 1082; Dec. Dig. 
€=277(1).] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Action by Hannah Page against the Lee Line Steamers. There was 
judgment for plaintiff, and défendant brings error. Affirmed. 

McKellar & Kyser, of Memphis, Tenn., and Stephens, Lincoln & 
Stephens, of Cincinnati, Ohio (Charles H. Stephens, of Cincinnati, 
Ohio, of counsél), for plaintiff in error. 

Milton J. Andersen and Ike W. Crabtree, both of Memphis, Tenn., 
for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SESSIONS, District Judge. 

SESSIONS, District Judge. Plaintiff is a colored woman and lives 
with her husband and children at Edmondson, a little place in Arkcinsas 
about six miles back in the country from Scanlan Landing on the 
Mississippi river. On Monday, Eebruary 1, 1915, she and two of her 
children, aged 15 and 17 years, respectively, purchased tickets and took 
passage on one of defendant's beats from Greenville, Miss., to Scan- 
lan, which was a regular stopping place for the bqat. She had previ- 
ously written her husband to meet her and the children at Scanlan with 
a conveyânce to carry them and their Ixiggage to their home at Ed- 
mondson. The boat was due to reach Scanlan some time between 
Wednesday noon and Thursday noon. Plaintiff's husband went to 
Scanlan Wednesday, and, finding that the boat had not arrived, sent 
the conveyânce back to Edmondson, but arranged with the owner there- 
of for its return upon request by téléphone. Thursday moming, while 
plaintiff's husband was waiting at Scanlan Landing, the boat passed 
that place without stopping and proceeded about lYz miles upstream 
to a landing called Womack. The offîcers of the boat claimed that a 
strong wind then blowing made it dangerous to attempt to land at 
Scanlan. 

According to the testimony of plaintiff and her two children, which 
must hâve been believed by the jury, she was not notified that the boat 
would not stop at Scanlan ; but af ter passing that landing, and when ap- 
proaching Womack, she was told by the porter that the latter landing 
was Scanlan and was the place where she was to disembark. At first 
she expressed doubt as to the place being Scanlan; but, after being 

®=9For oUier casea «•• urne toplc & KSY-NUMBER lu ail Key-Numbered Digesta & Indexe* 
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again assured by the porter that it was, she and her children left the 
boat at Womack. When they discovered that they had not landed at 
Scanlan, the boat had departed. After making such discovery they 
started on foot for Scanlan, carrying a heavy suit case and two other 
parcels of luggage. They lost âieir way, and traveled four or five 
miles before reaching Scanlan. Plaintiff's husband had then left for 
home. No conveyance was available, and they proceeded on their way, 
walking toward their home at Edmondson. They were caught in a- 
rainstorm and were thoroughly drenched. They stopped for shelter 
at a house two or three miles f rom Edmondson, and there f ound plain- 
tiflf's husband. After the storm had subsided, and plaintifï had changed 
her clothing, they walked the remaining distance. Plaintifï caught a 
severe cold, and was sick when she reached home. Her condition be- 
came worse, and three days later she suffered a miscarriage. She was 
ill in bed for about three weeks, and claimed that she was still sick and 
sufïering at the time of the trial, and that her health was permanently 
impaired. 

The trial judge instructed the jury in substance that the officers of 
the boat were justified in not stopping at Scanlan if it was dangerous 
so to do, but that it was their duty to notify plaintifï that the boat 
would not stop, and to permit her to remain upon the boat or to land 
at such other place as she might désire, and that, if they failed so to 
do, plaintifï was entitled to recover for any injury which she had suf- 
fered as the direct and proximate resuit of such neglect of duty. 
Plaintiff had a verdict for $2,000. Subsequently a motion for a new 
trial was denied. Défendant brings the case to this court on writ of 
error. 

[1] The instruction to the jury that défendant could not be held 
liable for its failure to land the plaintiff at Scanlan, if because of 
stress of weather it was dangerous so to do, was correct. But it is 
not open to serions controversy that défendant owed a duty to plain- 
tiff to inform her that the boat would not stop at Scanlan, and not 
to deceive her as to the place where the boat actually landed, and thus 
to induce her to land at a place other than the destination named in 
her ticket, and that the défendant must respond in damages for any 
injuries which plaintiff has suffered, and which are directly and prox- 
imately attributable to its breach of duty in that regard. 

[2] Hence the important question is whether the injuries for which 
plaintiff claims damages can fairly and rightfully be imputed and 
charged to defendant's wrongful acts. This question, and also the 
related one of plaintiff's contributory négligence, were properly left 
to the décision of the jury. Upon this record, it cannot be said, as 
matter of ; law, either that plaintiff was guilty of négligence which 
contributed to her injuries, or that her exposure, illness, and miscar- 
riage were not brought about by the acts of defendant's servants in 
putting her off the boat at the wrong place, and in not only failing to 
inform her, but deceiving her, as to the true situation. Assuming 
plaintiff's story to be true, as we must, she was deceived into landing 
at Womack, believing it to be Scanlan, and suddenly found herself in 
a strange and lonely place, some distance f rom where her husband was 
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to meet her. There was no one at the landing from wàom she could 
make inquiry. The nearest house was at the levée, about one-half 
mile distant. No conveyance could be obtained. Under such condi- 
tions, the natural thing for her and the children to do was to walk to 
Scanlan. This they did. Upon reaching Scanlan, and not finding her 
husband, it was not unnatural ^or them to continue theîr journey 
toward home on foot. Plaintiff had always been strong and healthy, 
and able to do outdoor work. Hence it cannot be said that she could 
reasonably hâve anticipated the ill conséquences which followed. She 
could not prevent the rainstorm, and whether she could hâve avoided 
the conséquent wetting and exposure was a question of fact. When 
she finally found shelter, she took the précaution to put on dry cloth- 
ing. Having traversed more than two-thirds of the distance to her 
home, and her husband then being with her to assist in carrying the 
luggage, she was not necessarily at fault in walking the remaining two 
or three miles. It can scarcely be doubted that her subséquent illness 
was due largely to the fatigue and exposure of her trip from Womack 
"to Edmondson. And it is fairly inf érable that her anxiety of mind, 
caused by finding herself in a strange place, together with her lack of 
information as to her whereabouts and the direction to be taken and 
the road to be followed, and the conséquent loss of way and increased 
distance traveled, ail contributed materially to her injuries. 

[3] A few cases, such as Pullman Palace Car Co. v. Barker, 4 
Colo. 344, 34 Am. Rep. 89, and Hobbs v. Railway Co., 10 Law Rép. 
(Q. B.) 111, support the contention of défendant that, in an action 
growing out of the failure of a common carrier to carry its passenger 
to the right destination, what are termed consequential damages can- 
not be recovered. Thèse décisions hâve been much criticized and hâve 
not been generally followed. The great weight of authority is to the 
efïect that, in cases where it does not appear that an adéquate and in- 
dependent cause has intervened to produce the injury complained of^ 
and where, as hère, the évidence warrants the finding of a causal con- 
nection between the wrongful act of défendant and such injury, plain- 
tiff's right of recovery and the reasonable amount of damages, if any, 
to be awarded, are questions of fact to be determined by the jury. 
Among the many cases so holding are the foUowing: Brbwn v. Rail- 
way Co., 54 Wis. 342, 11 N. W. 356, 911, 41 Am. Rep. 41; Sloane 
v. Southern Cal. Ry. Co., 111 Cal. 668, 44 Pac. 320, 32 L. R. A. 193;. 
Malone v. Railroad, 152 Pa. 390, 25 Atl. 638; Terre Haute & Indian- 
apolis R. R. Co. v. Buck, 96 Ind. 346, 49 Am. Rep. 168; Yazoo & 
M. V. R. Co. V. Hardie, 106 Miss. 436, 64 South. 1 ; L. & A. Ry. 
Co. V. Rider, 103 Ark. 558, 146 S. W. 849; Moss v. D. & M. Ry. Co. 
(Mich.) 154 N. W. 140; Moss v. D. & M. Ry. Co., 182 Mich. 40, 148 
N. W. 204; Duffiny v. D. & M. Ry. Co., 186 Mich. 40. 152 N. W. 
1029. 
The judgment of the lower court is affirmed. 
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SOLA V. CINTRON & ABOY et aL 

(Circuit Court of Appeals, First Circuit November 17, 1916.) 

No. 1169. 

1. Appeal and Ebbob <&=>784 — Mode of Eeview — Appeals. 

In View of Judiclal Code, § 274a, as added by Act March 3, 1915, c. 
90, 38 Stat. 956, declarlng that, though a suit at law should liave been 
brought in equity or a suit in equity should hâve been brought at law, 
the courts shall order amendments to the pleadlngs as sball be necessary 
to conform them to the proper practice, and Act Sept. 6, 1916, § 4, de- 
clarlng that no court havlng power to revlew shall dismiss a writ of 
error solely because appeal should bave been taken, or dismiss an appeal 
solely because a writ of error should hâve been sued out, an appeal from 
the Suprême Court of Porto Rico in a case turning upon questions of 
law only will not be dismissed, because review should bave been sought 
by writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 8126, 
3127; Dec. Dig. ®=»784.] 

2. CouETs <S=5387(4) — Pkecedence — Poeto Rico — Local Laws. 

A décision of the Porto Rico Suprême Court that under Its Civil Code 
(sections 1110-1112) one who signs a note as a principal debtor is governed 
by the form, and cannot show hlmself to be a surety, relating to a 
matter of the local law, will not be disturbed by a reviewing court, unless 
dearly erroneous. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1037; Dec. Dlg. 
<S=»387(4) ; Appeal and Error, Cent Dig. § 3397.] 

Appeal from the Suprême Court of Porto Rico. 
Action by Cintron & Aboy and others against Celestino Sola. From 
a judgment for plaintiffs, défendant appeals. Affirmed. 

Joseph B. Jacobs, of Boston, Mass. (Cay. Coll Cuchi, of San Juan, 
Porto Rico, on the brief), for appellant. 

Hugo Kohlmann, of New York City (S. Mallet-Prevost, of New 
York City, on the brief), for appellees. 

Before PUTNAM and DODGE, Circuit Judges, and BROWN, 
District Judge. 

PER CURIAM. [1] The questions arise out of a contract made in 
Porto Rico, in which the défendant was in fact a surety, which fact 
was not shown on the face of the contract. The case came up as on 
an appeaJ in equity. It is contended that review should hâve been 
sought by writ of error, rather than by appeal ; but, as the case turns 
upon questions of law only, this objection may be disregarded, as mere- 
ly formai and without substance. However important may be the dis- 
tinction between appeals and writs of error in cases involving fact, or 
a différence between légal and équitable rights, in the présent case, 
which involves only a question as to the légal efïect of a document, we 
must disregard the objection as merely technical. The enactment of 
section 274a of the Judicial Code by the Act of March 3, 1915, before 
the taking of this appeal, confirms our view that this objection should 

Cs^For other cases see same topic & KEY-NUMBER in aU Kejr-Numbercd DlgesU & Indexe» 
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be regarded as merely formai and without substance. Furthermore, 
section 4 of the act of September 6, 1916, providing that no court hav- 
ing power to review shall dismiss a writ of error solely because appeal 
should hâve been taken, or dismiss an appeal solely because a writ of 
error should hâve been sued out, though, in view of section 7, not di- 
rectly applicable to the présent appeal, is confirmatory of our view that 
in a case wher.e the only différence between the two modes of seeking 
' review is formai, and where none of the substantial reasons for distinc- 
tion between writs of error and appeals exist, we may properly disre- 
gard the objection. We therefore proceed to consider the case on its 
merits. 

[2] The case has référence to a contract to which Sola was in truth 
a surety, as was shown by a paroi proof, if the same had been accept- 
ed ; but the fact that he is a surety does not appear on the face of the 
contract. The case is told by Sola, who is the appellant, as f ollows : 

"On May 31, 1910, Sola & Son, a mercantile partnership, and Oelestlno 
Sola, who was not a member of the aforesald partnership, made a promis- 
sory note for $6,000, payable on the 30th of March, 1911, to the order of Don 
Antonio Maria Sorba. When the note became due, on March 30, 1911, or at 
some time subséquent thereto, Don Antonio Maria Sorba saw Marcelino Sola, 
manager and one of the partners of the flrm of Sola & Son, and both agreed 
•to renew the note for one year — Celestino Sola having no knowledge of the 
said agreement — and Interest was paid up to December, 1911. On June 4, 
1912, after maturity, the note was Indorsed over to Mateo Rucabado; and at 
some later date the note was Indorsed over to the plaintifCs, but thls latter 
Indorsement was not dated. The sum of $6,000 secured by the note was 
loaned by Sorba to the mercantile paxtnership of Sola & Son for the beneflt of 
that firm, and Celestino Sola signed the note. When the note fell due, Mar- 
celino Sola, as a member of the flrm of Sola & Son, applied for and obtained 
from Antonio Maria Sorba a renewal of the note for a period Of one year, 
without the knowledge or the consent of the défendant, giving the creditor 
to understand that the same surety would continue. The renewals were 
granted without maktng them appear in a new document ; but Don Marcelino 
Sola, one of the partners of Sola & Son, pald the interest up to December, 
1911. At the date of the renewal of the note the flrm of Sola & Son had been 
dissolved. On the 3d day of June, 1912, Antonio Maria Sorba made out a 
proof of claim in bankruptcy against the flrm of Sola & Son, Limited, a 
différent légal entity from Sola & Son. The limlted partnership was adjudi- 
cated bankrupt. Sald Antonio Maria Sorba, in the proof of clalm, made 
oath that the firm of Sola & Son, Limited, owed him $8,000, and that one 
considération of said debt was the note for $6,000, due on March 30, 1911, 
and another note for $2,000, due in April, 1911. The $6,000 to which he 
referred in tha proof of claim was the same note which was subsequently 
transferred to the plaintlfCs. Subsequently, fearlng that if he proved the 
$6,000 note against the estate of Sola & Son, Limited, he would be prejudiced 
in recovering against Celestino Sola, he proved hls clalm against the estate of 
Sola & Son, Limited, merely for the $2,000. Siiit was brought in the district 
court of Humacao, for Porto Rico, in which the plaintiffs alleged In their com- 
plaint that the défendant made a joint and several note payable to the order 
of Sorba, which was indorsed by him to Mateo Rucabado, on June 4, 1912, 
and subsequently, no date being given, indorsed to the plalntifls. The défend- 
ant filed a demurrer setting forth that the complaint was ambiguous, unin- 
telligible, and uncertaln, setting forth, also, among other facts, that there 
was no date in the indorsement pf Rucabado to the plaintiffs, and that the 
complaint did not set forth facts suflicient to constitute a cause of action. 
The court overruled the défendants demurrer, and the défendant filed an 
answer, alleging as matter of défense the matters as substantially alleged in 
the demurrer." 
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The appellant then proceeds as follows : 

"After a trial the district court found for the plaintiffs In the amount of 
$6,000 and interest from tlie date of the complaint. The défendant filed an 
appeai from the whole décision of the district court, and the plaintifCs also 
appealed, but only on the question of the date from whlch Interest should be 
allowed. The Suprême Court of Porto Rico found for the plaintlfiEs, and the 
défendant duly appealed to this court." 

The appellant maintained in the Suprême Court, and still maintains, 
that Celestino Sola was a surety, and that the oral testimony clearly 
shows that ail the parties concerned knew and understood that fact, 
and understood that the money advanced by Sorba was advanced to the 
partnership for partnership purposes, and that the défendant was 
merely an accommodation maker. This, of course, conceded that such 
f acts were shown by the oral proof s ; but the court sustained Celestino 
Sola for the reasons which we will state. 

The foUowing extracts, from the opinion of the Chief Justice of the 
Suprême Court of Porto Rico, represent the findings of that court in 
matters of law and fact, including the construction of the sections of 
the Civil Code hereinaf ter ref erred to. The opinion said : 

"And It cannot be contended that the évidence introduced at the trial 
shows that the debt was contracted for the sole benefit of Sola & Son, and 
that the défendant was only surety for the fulfillment of the obligation, for, 
even if true, the fact would remain that Celestino Sola, without profiting by 
the money received on the note and without actually lielng a debtor, was 
willing to assume that character when he signed the note as solidary debtor in 
order that Sola & Son might secure the money from Sorba, who would not 
hâve lent it except under that condition. That Celestino Sola did not profit 
by the loan is immaterial ; he agreed to be a solidary debtor in order to ac- 
commodate Sola & Son, and that agreement was expressed in the promlssory 
note when the défendant signed it as solidary debtor. The law of the contract 
was establlshed in the note as the last expression of the intention of the 
parties, and Celestino Sola must submit to it. 

"Under the theory which we hâve set forth, the conclusion is reached that 
défendant, Celestino Sola, is not the surety of Sola & Son, but a solidary 
debtor of Antonio Maria Sorba jointly with Sola & Son. This being the 
case, the flrst ground of the appeai, based on section 1752 of the Civil Code, 
which provides that the extension granted to the debtor by the credltor 
without the consent of the surety extinguishes the security, is without merit ; 
therefore it is unnecessary to discuss the question argued at length by both 
parties, as to whether the said section is applicable as well to simple or com- 
mon surety as to solidary surety." 

"This being a case of a solidary obligation, sections 1110, 1111, and 1112 
of the Civil Code are applicable, and their pertinent parts read as follows: 

"'Section 1110. Novation, compensation, confusion or remission of the debt, 
made by any of the joint creditors, or with any of the debtors of the same 
class, extinguishes the obligation. 

" 'Section 1111. A credltor may sue any of the joint debtors, or ail of them,. 
simultaneously. 

" 'Section 1112. The payment made by any of the joint debtors extinguishes 
the obligation.' 

"PlaintifCs, Cintron and Aboy, the indorsees of the promlssory note under 
considération, hâve exercised the right given them by section 1111 In bringing 
their action against one of the solidary debtors, Celestino Sola. The obliga- 
tion had not been extinguished in any of the ways prescribed by said sec- 
tions 1110 and 1112. As to the extension of time granted by Sorba to Sola & 
Son, it cannot be regarded as a novation extinguisMng the obligation, for 
there was no change of subject-matter or principal conditions; and as to 
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novation consistlng In the substitution of one debtor for another, there l8 no 
évidence of such substitution." 

It ig true that the civil law is not everywhere apart from the corn- 
mon law, as understood in the United States, on this topic. EspeciaUy 
this is true in Louisiana, as shown by authorities cited by the appel- 
îant ; but the law of the locality of the contract is especially governed 
by the Civil Code of Porto Rico, and the construction of that Code by 
the Suprême Court of Porto Rico. By that law, as thus construed, a 
party who signs in any form as principal is governed by the form, al- 
though perhaps he might elsewhere show that he was only a surety. 
The case falls within the rules of Cardona v. Quinones, 240 U. S. 83, 
88, 36 Sup. Ct. 346, 60 L. Ed. 538, which likewise construed the local 
statutory laws. 

There were some incidental questions which were raised in this case, 
but none of them were material to this décision. 

The judgment is aifirmed, with interest at 6 per cent, and costs. 



GENERAL FILM CO. OF MISSOURI y. GENERAL FILM CD. OF MAINE, 

(Circuit Court of Appeals, Eigbtli Circuit. October 20, 1916.} 

No. 4637. 

1. OOEPOEATIONS ®=»648 — FoEKIGN COBPOBATIONS — DOINO BUSINESS WlTHOOT 

A LiCBNSB. 

Only the state can take advantage of the failure of the corporation do- 
Ing business thereln to comply with the local laws regarding llcenslng, 
etc., and another corporation cannot on that ground appropriât© the for- 
elgn corporation's name and pirate Its business. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. $ 2516; De& 
Dlg. <@=>648.] 

2. Tbade-Mabks and Thade-Names «=>73(2) — Unfaib Compétition — Riobt 

of couets. 

A forelgn corporation engaged in business In the state of Missouri with- 
out taking ont a Ucense. Thereupon, for the purpose of piratlng Its busi- 
ness, complalnant corporation was organlzed under the same name; the 
secretary of state issulng a certiflcate of Incorporation. It was the duty 
of the secretary of state to détermine whether the corporate name appiied 
for confllcted with the name of any other corporation authorized to do 
business in the state. Held that, as a corporation adopts its own name, 
complalnant could not, though the name of the forelgn corporation had 
not been registered, obtaln the rlght to use the name of such corporation 
for the purposes of unfair compétition, and such use may be enjolned by 
the courts, notwlthstanding the approval of complainant's name by the 
secretary of state. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. i 84 ; Dec. Dig. <g=»73(2).] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Bill by tiie General Film Company of Missouri, a corporation, 
against the General Film Company of Maine, a corporation, which 
filed a cross-bill. From a decree for défendant on its cross-bill, com- 
plalnant appeals. Affinned. 

^^For otber cases see same toplc & KEY-NUMBBR In ail Ker-Numbered Digeste & Indexes 
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William R. Gilbert, of St. Louis, Mo. (S. H. West, Roscoe Ander- 
son, and A. L. Levi, ail of St. Louis, Mo., on the brief), for appellant. 

John S. Wright, of Kansas City, Mo. (Armwell L. Cooper and Had- 
ley, Cooper, Neel & Wright, ail of Kansas City, Mo., on the brief), for 
appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, District 
Judge. 

AMIDON, District Judge. The General Film Company of Maine 
is one of the largest corporations engaged in the business of producing 
and selling moving picture films. Its trade extends throughout the 
country. St. Louis, Mo., has been one of the centers of its opérations. 
From that branch it supplied an extensive trade in several adjoining 
States. By the law of Missouri a foreign corporation cannpt do busi- 
ness in that state without taking out a license. A violation of the 
statute is punishable by fine, and the statute also provides that the cor- 
poration shall not be permitted to maintain any action upon any con- 
tract made in the state during the default. The General Film Com- 
pany of Maine failed to comply with this statute, although it was do- 
ing an extensive business in the state. Some citizens of St. Louis, who 
had been engaged in the business of supplying moving picture films 
under a proper name, discovered that the General Film Company 
of Maine had failed to comply with the statutes of Missouri, and, for 
the purpose of pirating its business, organized the General Film Com- 
pany of Missouri. Its capital stock wras only $5,000 at first, but it now 
has been increased to $25,000. It has engaged in the same Unes of 
business as the older company, and by its method of conducting busi- 
ness has deceived the public, and caused it to believe that the General 
Film Company of Missouri is in fact the General Film Company of 
Maine. 

The General Film Company of Missouri, after its incorporation, filed 
its bill in equity, alleging its incorporation, and right to use its cor- 
porate name, and setting forth that the General Film Company of 
Maine was doing business in the state in violation of local law and to 
the préjudice of the plaintiff. It asked an injunction restraining the 
défendant from the use of the name "General Film Company." The 
défendant filed its answer, admitting its failure to comply with the local 
law respecting foreign corporations, and denying the other allégations 
of the bill. It also filed a cross-bill, setting up the fraudulent purpose 
of the incorporation of plaintiflf, and the fraudulent and piratical man- 
ner in which its business was carried on. To this cross-bill the plain- 
tif? demurred. A stipulation was filed in court, signed by counsel for 
both parties, that the cause should be submitted upon the bill, answer, 
cross-bill, and demurrer ; "the intention and désire of both parties be- 
ing that ail matters involved in this controversy may be taken up and 
submitted at one hearing and fully disposed of by the court in its déci- 
sion, except that neither party hereby waives its right to appeal to 
a higher court from such décision or decree." The demurrer was 
overruled, and a decree entered in favor of the défendant upon its 
cross-bill, enjoining the plaintiflf from using the name "General Film 
2.S7 F.— 5 



66 237 FEDERAL REPORTEE 

Company," or any name of similar import. To review that decree the 
plaintiff brings the présent appeal. 

[ 1 ] The plaintiff seeks to secure rights which may be properly as- 
serted only by the state of Missouri. That state alone could complain 
of the fact that the General Film Company of Maine was doing busi- 
ness in the state without having complied with the statutes in regard 
to foreign corporations. The plaintiff cannot clothe itself in the pan- 
oply of the state as a shield for the fraud which it is seeking to accom- 
plish. 

[2] It is claimed, however, with much skill, that it is the duty of 
the secretary of state, in issuing certificates of incorporation, to dé- 
termine whether the name of the corporation conflicts with the name 
of any other corporation authorized to do business in the state. It is 
said that the secretary of state in issuing to the plaintiff its charter ex- 
ercised this administrative power, and thereby approved of the name 
selected by the plaintiff, and it is urged that a court cannot deprive the 
plaintiff of the name which it thus obtained legally from the secretary 
of state. This argument has often been made in the courts, and has 
generally been condemned. Plaintiff's name was chosen by the plain- 
tiff itself. It was chosen for the purpose of perpetrating a fraud upon 
the défendant. The approval of that name by the secretary of state 
of Missouri was permissive, and not mandatory, He had no équitable 
powers. His authority was confined to comparing plaintiff's name 
with the names of other corporations licensed to do business in the 
state, and ascertaining whether there was such similitude as would be 
likely to confuse and mislead. He had no power to consider the course 
of trade of différent corporations, and détermine whether plaintiff's 
name was chosen for the fraudulent purpose of unfair trade compéti- 
tion. It was held by the Suprême Court in Herring-Hall-Marvin Safe 
Co. V. Hall Safe Co, 208 U. S. 554, 28 Sup. Ct. 350, 52 L.. Ed. 616, 
that even an individual, when he cornes to use his own name in trade, 
must hâve a proper regard for the rights of another individual or cor- 
poration that has previously used the sanie name. The second comer, 
using the common name, cannot do so unless he accompanies it with 
such warnings and safeguards as will prevent the public from being 
deceived, and the business of the first user of the name from being 
injured. The doctrine which underlies this use of the common names 
of individuals applies with much greater force to corporate names. A 
corporation chooses its own name. It does it with a view to the busi- 
ness in which it is presently to engage. It is therefore charged with 
the duty of not selecting a name for fraudulent purposes. It is the 
duty of courts of equity to enforce the observance of this rule. Plain- 
tiff, however, says that it got its name from the state, and may there- 
fore use it, and that défendant cannot now use its name in the state 
because the secretary of state will not grant it a license on account 
of the similarity of its name to the name of plaintiff. The complète 
answer to that contention is that plaintiff selected its name to accom- 
plish a fraudulent purpose. A court of equity cannot be stayed in its 
duty to protect property rights by means of such a subterfuge as the 
plaintiff has practiced. The organization of corporations under mod- 
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ern laws is a simple performance. It is controlled wholly by the men 
who seek that form of business organization. This being the case, the 
act of taking outa corporate charter, although it invokes the authority 
of the State, cannot be made use of for purposes of fraud. If it is 
made use of for that purpose, the fact that the charter was obtained 
from the state cannot deprive a court of equity of its power to pre- 
vent fraud and protect property rights. The most solemn decrees of 
courts will be set aside when they are procured by fraud. Much more 
will the voluntary acts of individuals in f orming a corporation. Charles 
S. Higgins Co. V. Higgins Soap Co., 144 N. Y. 462, 39 N. E. 490, 27 
L. R. A. 42, 43 Am. St. Rep. 769; Bender v. Bender S. & O. F. Co., 
178 m. App. 203; Celluloïd Mfg. Co. v. Cellonite Mfg. Co. (C. C.) 
32 Fed. 94; United States Light & Heating Co. of Maine v. United 
States Ught & Heating Co. of New York et al. (C. C.) 181 Fed. 182 ; 
Peck Bros. & Co. v. Peck Bros. Co., et al, 113 Fed. 291, 51 C. C. A. 
251, 62 L. R. A. 81. 
The decree is affirmed. 



BRANSFORD v. REGAL SHOB CO. 

In re HORRELL & CRISS. 

(arcult C!ourt of Appeals, Fîfth Circuit November 20, 1916.) 

No. 2921. 

1. CONTKACTS <S=>170(1) — CONSTEtrCTION BT PARTIES. 

Ordlnarily the courts will give effect to tlie construction of a contract 
by the parties. 

[Ed. Note. — For other cases, see Contracts, Cent Dlg. § 753 ; Dec. DIg. 
<@=»170(1).] 

2. Bankbuptct i®=>146(1) — Title or Trustée — Goods Consigned fob Sale. 

Clalmant consigned a stock of shoes to the bankrupt corporation un- 
der an agreement that title should not pass to the bankrupt, and that at 
the expiration of the period of consignment the bankrupt should pur- 
chase ail goods then on hand at the involce priées and tenus. A few days 
after the expiration of the time limited, the parties entered into a f urther 
contract that the original contract should be extended for another period, 
and at the expiration of that time contraoted for a second extension. 
Held that, as the parties may change or modify a contract by a subsé- 
quent one, and the modification may be changed by a subséquent contract, 
there was a sufficlent considération for the renewals, and title did not 
pass to the bankrupt ; bankruptcy occurring before the expiration of 
the last period of renewal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 198, 199; 
Dec. Dig. <@=»140(1).] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Northern District of Texas; Edward R. Meek, 
Judge. 

In the matter of the bankruptcy of Horrell & Criss. Pétition for 
réclamation by the Régal Shoe Company, opposed by F. M. Bransford, 
trustée in bankruptcy. On certificate from the référée, an order deny- 
ing the pétition was reversed, and pétition granted, whereupon F. M. 

©issFor otber cases see ssme topic & KET-NUMBER in ail Key-Numbered Digests & Indexes 
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Brans ford, trustée, pétitions to superintend and révise the order. Péti- 
tion denied. 

, The following îs the opinion of Meek, District Judge, in the court 

below: 

Horrell & Crlss, a mercantile corporatton, dolng a retall clothing and shoe 
business In the city of Ft. Worth, Tex., was adjudged a bankrupt on the 

day of , 1915, on Its voluntary pétition. A receiver was appolnt- 

ed and, havlng qualifled, took charge of the bankrupt stock of merchandise, 
includlng a stock of shoes shlpped to the bankrupt by Régal Shoe Company, 
of Boston, Mass. L>ater a trustée qf the bankruptcy estate, helng appolnted 
and havlng quallfled, took possession of the stock of merchandise, includlng 
the stock of shoes. Régal Shoe Company Intervened and claimed tltle to the 
shoes, and asked that they be returned to it by the trustée. The trustée de- 
nied thls clalm of tltle. Pendlng settlement of the issue thus made, the shoes, 
on account of prospective rapld détérioration in value, were sold for an 
agreed prlce, and the sum so realized Is the présent subject of controversy. 
After hearlng, the référée In bankruptcy found from the évidence that tltle 
to the shoes had passed to the bankrupt, and so entered an order denying the 
prayer of the Régal Shoe Company for the proeeeds resultlng from their 
.sale. That company seeks thls review. 

On August 7, 1911 the Régal Shoe Company entered Into a wrltten contract 
with Horrell & Crlss whereln the former agreed to consign to the latter 
certain shoes not to exceed In value the sum of $5,000. This contract was 
to be in force for a perlod of 18 months from its date. Horrell & Crlss 
agreed not to permit any of the merchandise so conslgned to be removed from 
its store until sold or returned to Régal Shoe Company In accordance with 
the terms of the contract ; that Horrell & Crlss would properly care for said 
goods and Indemnify and save harmless Régal Shoe Company from ail loss, 
cost, or expense arlslng from loss or damage to said goods, caused by flre, 
accident, or otherwise ; that it would at its own expense keep ail of said 
goods properly Insured in the name of the Régal Shoe Company to an amount 
and in a company satisfactory to that company; that It would use Its best 
endeavor to sell the goods so conslgned; that it would allow the party of 
the flrst part at any time to make a detailed inventory of the conslgned 
■goods then on hand; that it would keep accùrate and complète books of 
account with référence to the goods conslgned under the contract and the 
sale thereof, whlch books, together with ail statements and memoranda con- 
cerning same, should at ail times be open to the Inspection of Régal Shoe 
Company ; that it would on the flrst of çach month render Régal Shoe Oom^ 
pany a complète, accùrate, and detailed statement of the sales of said con- 
slgned goods made by Horrell & Crlss durlng the preceding month, and that 
it would at that tlme turn over in cash to Régal Shoe Company the purehase 
prlce and one-half of the selling allowance of ail conslgned goods sold by It 
durlng said preceding month, said purehase prlce to be equal to the Invoice 
valuation of said goods sold ; that it would at any time on demand forthwlth 
return to the party of the first part any and ail goods conslgned as aforesald 
and then unsold. 

Clause (g) of the contract provlded as foUows: "That upon the termlnatlon 
of this agreement it (Horrell & Crlss) wlU (and its executors and admlnlstra- 
tors shall) purehase of the party of the flrst part (Régal Shoe. Company) ail 
conslgned goods then on hand at invoice priées and terms." The contract 
made further provision that "ail goods conslgned hereunder shall be and re- 
main the property of the party of the flrst part untll sold, and thereupon 
the tltle to the proeeeds arlslng from such sale shall llkewlse vest In the 
party of the first part untll the purehase prlce has been tumed over In accord- 
ance with the terms héreof." It further provlded that: "Thls agreement may 
be termlnated at any tlme by the party of the flrst part upon the breachlng 
of any of the terms and conditions hereof by the party of the second part. 
It may also be termlnated by party of the first part at any time by glving 
thlrty days' notice In writing to that eflect to the party of the second part. 
A termlnatlon of this agreement shall in no manner affect the tltle of the 
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party of the first part to the goods consigned hereunder and to the proceeds 
arlsing from the sale of such goods." 

At the termination of the contract perlod Horrell & Criss dld net purchase 
the consigned goods then on hand. Instead, on March 1, 1913, a few days 
after such expiration the following agreement was entered into: "It Is mutu- 
ally agreed that the agreement made on the 7th day of August, 1911, between 
Regal Shoe Cîompany, of Boston, Mass., and Horrell & Criss of Ft. Worth, 
Tex., regarding the local agency at said Ft. Worth, is hereby continued with- 
out change until February 7, 1914, subject to the same conditions, and that 
this rider shall be attached to and be made a part of the original contract." 
A few days after the expiration of the perlod as thus extended and on, to 
wit, February 14, 1914, a further contract was entered into in terms identical 
with the above extending the agreement until February 7, 1915. 

The record and exhiblts accompanjing the certificate of the référée abun- 
dantly reveal that Regal Shoe Company and Horrell & Criss acting in good 
faith, entered into the contract of August 7, 1911 ; that they were agreed as 
to its terms and their meaning ; that in so far as the exigeneles of trade 
permitted they observed and complied with the tenus of the contract as above 
outllned during the entire period for which it was made to run, to wit, 18 
months. This contract bas in it ail the provisions usually found in a con- 
tract by the terms of which merchandise Is consigned by a manufacturer to 
an agent, or retailer, for sale for the account of the manufacturer — the title 
to the merchandise remaiuing in the latter until sold. It would be so con- 
strued without question, were it not for tlie présence therein of clause (g) 
with its provisions and what bas transpired between the parties with relation 
thereto. 

[1] As stated above, upon the termination of the contract period Horrell & 
Criss did not purchase the consigned goods then ou habd ; but, instead, a few 
days after such termination, entered into an agreement, designated a "rider" 
which was attached to tbe original contract, and stlpulated that the original 
contract with its terms should be in effect and control the relation of the 
parties for another term. A few days after the termination of the extended 
term another extension of the original contract was undertaken to be made 
by a "rider" identical with the former one. It does not appear from the 
record that, between the tiuie of the termination of the original contract and 
the exécution of the respective "riders," the rights of any third party or 
parties intervened. After exécution by the parties of the respective "riders," 
they continued to do business ,under and comply with the terms of the 
original contract, thus revealing their good faith and indicating their pur- 
IKjse and intention. Where the parties to a contract hâve given it a par- 
ticular construction, such construction will generally be adopted by the court 
In giving efCect to its provisions. And the subséquent acts of the parties, 
showing the construction they bave put upon the agreement themselves, arei 
to be looked to by the court and in some cases made coutrolling. 9 Cyc. 588. 

The parties hâve the undoubted right to make their own contract, and to 
put their own construction upon it, and to regulate their rights and liabilities 
thereunder. If the court leaves the parties to be governed by their own 
understandlng of their own language, it in effect enforces the contract as 
actually made. That they should be so permitted to construe their own 
agreement accords with every principle of reason and justice. Metropolitan 
National Bank v. Benedict Co., 74 Fed. 182, 20 C. O. A. 377. "And when 
both parties to a contract, acting in good faith, are agreed as to Its meaning 
and their rights under it a stranger having no interest in the subject-matter 
of the contract cannot insist that a différent interprétation shall be put upon it, 
or compel the parties to put that interprétation upon it which will beneflt 
hlm. The law will not override the will of the parties In the construction 
of their own contracts, for the benefit of a third party, whose interests are 
not afCected thereby, or who acqulred his interest with fuU knowledge of 
what the parties conceded and agreed was their contract." Metropolitan 
National Bank v. Befledlct Co., supra. 

[2] The trustée contends that there was no considération for the attempt- 
ed renewal of the contract through the "riders," and that therefore, upon the 
expiration of the eontractual period, the shoes In virtue of the provisions of 
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Section (g) by absolute sale became the property of Horrell & Criss. Therefore 
what, If any, considération was given in the attempted renewals through the 
"riders"? In addition to the parties' agreeing to an extension of the tenus o( 
the original contracts, with Its conséquent liablUtles upon both parties, the 
renewals by such "riders" were In and of themselves a sufflcient considéra- 
tion. Parties may change or modlfy a contract by a subséquent one, and both 
of thèse may be modifled by a thlrd. Davis Brothers v. Dallas National 
Bank, 7 Tex. Cir. App. 41, 26 S. W. 222 ; Ellet-Kendall Shoe Co. v. Martin, 34 
Am. Bankr. Eep. 502, 222 Fed. 851, 138 O. C. A. 277. 

A strong evldentlal fact that Horrell & Criss considered tltle to the mer- 
chandlse to be in Régal Shoe Company Is the fact that Régal Shoe Company 
was not listed as a credltor of the banknipt, nor were the shoes In question 
included in the assets. The contention of the trustée cannot, In my opinion, 
rlghtly be upheld. The référée erred In denylng the claim of the shoe Com- 
pany to the shoes in question and consequently to the fund resultlng from 
thelr sale. 

The order of the référée, denylng the right of clalmant and dlrecting such 
fund to be turned over to the trustée for distribution under the terms of the 
bankruptcy law, wlU stand reversed, and an order wlU be entered dlrecting 
the fund to be turned over to the Régal Shoe Company. 

B. K. Goree, of Kt. Worth, Tex., for petitioner. 
Geo. Q. McGown and Edwin T. Phillips, both of Ft. Worth, Tex., 
for respondent. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

PER CURIAM. This case seems to hâve been correctly ruled and 
decided in the District Court. The pétition to superintend and revise 
is denied. 



PRUDENTIAL INS. CO. OF AMERICA v. STEWART. 

(Circuit Court of Appeals, Ninth Circuit. November 13, 1916.) 

No. 2834. 

INSUBANCK <S=»186(2) — Lira Insurance — Polict — Construction. 

An application for a Ufe pollcy was made on February 2d, and bore 
date February 19th, but was not dellvered untll Aprll lôth, when the 
flrst premium was paid. The application declared that the pollcy should 
not take effect untll it should be Issued and dellvered and the first 
premlura paid. Another provision of the pollcy, under the heading 
"Premium," declared that the premium was payable on dellvery of the 
pollcy and thereafter quarter-annually, or as provlded under the heading 
"Provisions," on or before the 19th day of February, May, August, and 
November. The pollcy declared that in payment of any premium save the 
flrst a grâce of one month would be allowed durlng whlch tlme the pollcy 
would remain In force. Insured died In July withln the perlod of grâce if 
the three months' perlod be reckoned from the date of the dellvery of 
the pollcy and the payment of the flrst premium. Held, that as the lan- 
guage of a pollcy is to be construed most favorably to the Insured, and 
as there were two possible Interprétations, the date of the payment of 
the flrst premium wlU be deemed as marklng the date on whlch the 
pollcy became effective and premlums became due, to avold a forfelture. 
[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 396; Dec. Dlg. 
<S=5l8e(2).] 
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In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington ; Edward E. Cushman, 
Judge. 

Action by Ada T. Stewart against the Prudential Insurance Compa- 
ny of America, a corporation. There was a judgment for plaintiff, and 
défendant brings error. Affirmed. 

S. A. Keenan, of Seattle, Wash., for plaintiff in error. 
S. Warburton and Boyle, Brockway &: Boyle, ail of Tacoma, Wash. 
for défendant in error. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. This was an action to recover on a life 
insurânce policy. The application for Insurance was made on Febru- 
ary 2, 1915. The policy was issued and bore date February 19, 1915, 
but it was not delivered until April 15, 1915, and on that date the first 
premium was paid. The application contained the provision : 

"That said policy shall not take effect untU the same shall be Issued and 
delivered by the said company, and the first premium paid thereon in full." 

The policy contained the foUowing: 

"Premium. — Twelve and '^/loo dollars, payable on the delivery of this 
policy and thereafter quarter-annually at the home office of the company." 

It contained a provision that in the payment of any premium under 
the policy except the first a grâce of one month, without interest, 
would be allowed during which time the policy would remain in force. 
The insured died on July 19, 1915, and within the period of grâce after 
the expiration of three months, if the three months are to be reckoned 
f rom the date of the delivery of the policy and the payment of the first 
premium. By the terms of the contract, as above stated, therefore the 
policy was still in existence at the time of the death of the insured, and 
the plaintiff was entitled to recover unless the date of the payment of 
the second premium was fixed at an earlier date by a certain other pro- 
vision of the policy. That provision foUows the clause above quoted, 
so that the whole provision is as follows: 

"Twelve and '"/loo dollars, payable on the delivery of this policy and 
thereafter quarter-annually at the home office of the company, or as pro- 
vided under the heading 'Provisions' on the second page hereof, in exchange 
for the company's recelpt on or before the nineteenth day of February, May, 
August and November in every year during the continuance of this policy." 

It is the contention of the plaintiff in error that the clause beginning 
with the Word "or" is controlling, that although the policy was not de- 
livered until April 15, 1915, and did not take effect until that day, the 
second quarterly payment of premium became due on the 19th day of 
May, and, not having been paid, the policy lapsed on June 19th. In 
McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 Sup. Ct. 10, 
46 L. Ed. 64, the court said : 

"We are dealing purely with the question of forfeiture, and the rule.is that, 
If policies of Insurance contain Inconsistent provisions or are so framed as to 
be (airly open to construction, that view should be adopted, if possible, 
which wlll sustaln, rather than forfelt, the contract." 
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In Thompson v. Phénix Ins. Ce, 136 U. S. 287, 292, 10 Sup, Ct. 
1019, 1023 (34 L. Ed. 408), the court said: 

"If a policy Is so drawn as to require interprétation, and to be f airly suscep- 
tible of two différent constructions, the one wlll be adopted that is most 
favorable to the Insured. Thls rule, recognlzed in ail the authorities, is a 
just one, because those Instruments are drawn by the company." 

The contract of insurance in the présent case contained, as we hâve 
seen, two inconsistent provisions ; one that the policy took efïect only 
upon the issuance and delivery thereof and the premium was to be pay- 
able on such delivery, and thereaf ter quarter-annually ; the other that 
the premiums were to be paid on the 19th day of February, May, Au- 
gust, and November in each year. The contract was fairly suscepti- 
ble of two différent constructions. This court would not be justi- 
fied in ruling that the insured had not the right to assume that the 
first provision was controUing. He had stipulated in his application 
that the insurance was to take efïect from the date of the delivery 
of the policy, and he may hâve assumed — and it is not an unreason- 
able assumption — that the second provision in regard to the date of 
payment, which begins with the word "or," was intended to présent 
an alternative, and to give him the option to décide whether he would 
pay in accordance with the terms of the first provision or those of 
the second. The construction which the plaintifï in error contends 
for would require the assured to ignore a plain provision of the con- 
tract and to pay a premium for insurance which he never received. 
We think the court below committed no error in ruling that the policy 
was still in force at the date of the death of the insured. Décisions 
construing policies of a similar nature favorably to the insured are 
Stinchcombe v. New York Life Ins. Co., 46 Or. 316, 80 Pac. 213; 
Stramback v. Fidelity Mut. Life Ins. Co., 94 Minn. 281, 102 N. W. 
731 ; Cilek v. New York Life Ins. Co., 97 Neb. 56, 149 N. W. 49, 1071 ; 
Halsey v. American Central Life Ins. Co., 258 Mo. 659, 167 S. W. 951. 

The plaintifï in error relies upon décisions such as McConnell v. 
Provident Savings Life Assur. Soc, 92 Fed. 769, 34 C. C. A. 663. 
But in that case the policy did not take efïect upon delivery, and by 
the express terms of the policy the dates for the payment of subsé- 
quent premiums were fixed with référence to the date of the policy, 
and there was no ambiguity in the terms of the policy. The other cas- 
es cited are similar to the case just noted, with the exception of Mu- 
tual Life Ins. Co. v. Stegall, 1 Ga. App. 611, 58 S. E. 79. In that case 
the policy, dated August 30, 1904, contained the provision that annual 
premiums should be paid in advance on August 30th and on that date 
each year thereafter. The insured did not accept the policy until No- 
vember 19, 1904. He died in October the foUowing year. In that case, 
as in this, it was stipulated that the policy should not become effective 
until its delivery and the payment of the first premium, but it differed 
from the policy in the case at bar in that it contained no provision that 
the succeeding annual premiums should be payable annually thereafter. 
The court heïd that the policy became void for the failure of the in- 
sured to pay the second annual premium on August 30, 1905. That 
conclusion seems to hâve been influenced by the statute of the state 
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which provîded tliat a policy of life insurance "runs from midday of 
the date o£ the policy and the time must be estimated accordingly, if 
the policy is limited to a specified number of years." The state statute 
and the différence in the terms of the policies renders the décision in- 
applicable hère. 

It would hâve been a very easy matter for the plaintiff in error to 
prépare a poliCy which was not ambiguous. If it intended not to be 
bound by Ûie provision that the policy took effect on delivery and that 
the premiums were payable quarterly yearly thereafter, it should hâve 
made known its intention in plain words. We think the court below 
committed no error in directing the jury to return a verdict for the 
défendant in error. 

The judgment is affirmed. 



GAKZOT et al. V. O'NEILL et al. 

(Circuit Court of Appeals, First Circuit. November 14, 1916.) 

No. 1181. 

1. Cancellation of Irsteuments <@=6 — Validitt of Conteact. 

Petltloner granted a corporation a rlght of \fay over two parcels of 
real estate, in considération of tlie corporatlon's grantlng petltloner the 
exclusive rlght to establlsh a dry goods store on which the corporation 
should issue tickets to its workmen for merchandlse. Thereafter Act 
Porto Elco March 12, 1908, forbldding employers to issue such tickets 
to workmen, was enacted, and as a resuit workmen ceased to trade at 
petltloner's store. Held that, as the contract when made was not illégal, 
and as the corporation was prevented from carrying out its part of the 
agreement only by an aèt of the Législature, the contract cannot be 
rescinded, so as to restore to petltloner hls right of way, on the theory 
that the contract was Invalid, but its invalidlty did not appear. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent Dlg. 
5 4 ; Dec. Dlg. <S=>6.] 

2. Appeal and Ebbob iS=»170(2) — Revikw — Questions Pbesentkd fob Ke- 

VIEW. 

DlflBcult questions, whlle posslbly Involved in a proceedlng to cancel a 
contract, as to the legallty of législation, cannot be disposed of, when not 
ralsed by predse pleadings, and not dedded below. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §g 1037, 
1038; Dec. Dig. <g=>170(2).] 

Appeal from the EHstrict Court of the United States for the Dis- 
trict of Porto Rico; P. J. Hamilton, Judge. 

Proceeding by Welch & Co. against the Central San Cristobal, In- 
corporated, in which one Juan R. Garzot and another intervened ; the 
motion for intervention being opposed by Alexander R. O'Neill, re- 
ceiver, and others. From a decree denying the pétition of the inter- 
veners, they appeal. Affirmed. 

Otto Schoenrich, of New York City (Juan Hernandez Lopez, of 
San Juan, Porto Rico, on the brief), for appellants. 

Joseph W. Murphy, of New York City (Lorenzo D. Armstrong and 
Carroll G. Walter, both of New York City, on the brief), for appellees. 

€=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indezei 
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Before PUTNAM and DODGE, Circuit Judges, and MORTON, 
District Judge. 

PUTNAM, Circuit Judge. This case arose in the District Court 
of the United States for the District of Porto Rico, through interven- 
tions by Garzot and his Wife, in a proceeding relating to the foreclosure 
instituted in Porto Rico against the Central San Cristobal, Incorporat- 
ed. The decree of the District Court was against the interveners, who, 
thereîore, properly brought the case hère by an appeal, as distinguished 
by a writ of error. 

We find among the papers what appears to be an opinion of the 
District Court, filed July 22, 1915. It was only a loose paper, and not 
bound to the record, as we hâve it; but we hâve no doubt it is such 
an opinion. At any rate, we accept it as such. This opinion cites, as 
appHcable to the case, sections 1258, 1260, 1261, and 1262 of the Porto 
Rico Civil Code. 

It then proceeds that it is not clear from the pétition whether the 
point of view is taken that tlie case is brought particularly under the 
civil law, or governed by the principles in equity. We accept it as 
of the latter class, and, although the opinion of the learned judge of 
the District Court is a forcible one and carefully drawn, we do not 
agrée that the case is governed by the sections of the Civil Code re- 
ferred to. It is rather a case under the rules of equity, which are 
somewhat broader than the sections of the Code referred to. 

[ 1 ] The f acts of the case are stated in the above opinion, as f ol- 

lows : 

"During the progress of this cause, Juan R. Garzot, on October 5, 1914, 
flled an intervening pétition, asking that a contract between him and the de- 
fendant Central of May 9, 1906, be rescinded for fallure of considération. The 
pétition alleged that the petltioner granted défendant a rlght of way over two 
certain tracts of real estate in Naguabo, known aa 'San Francisco,' consisting 
of about 406 cuerdas, and 'Fortuna,' containing about 609 cuerdas, for an 
indeterminate period, in considération of the Central grantlng petltioner the 
exclusive rlght to establlsh a dry goods store at the Central, on whlch the 
Central should issue tickets to Its workmen for merchandise. Pétition dé- 
nies that there is any other considération. On the hearing it was shown that 
this contract was executed as alleged, but that fallure to carry out the store 
arrangement was due not to any fault of the Central, but to an act of the 
Législature of Porto Bico, dated March 12, 190S, forbldding employers to 
issue such tickets to workmen. The resuit was that the workmen ceased to 
trade at the store and bought their goods elsewhere. The petltioner conse- 
quently shut up the store. The Central' duly registered the contract in ques- 
tion, and its rlght of way thereunder is among those contalned In the mort-; 
gage of July 1, 1910, duly registered, to the United States Mortgage & 
Trust Company. The Central passed Into the hands of the receiver here- 
in August 16, 1913. There were negotlatlons between the receiver and 
petltioner relative to this rlght of way, but the receiver would not cancel the 
contract because of the importance of the rlght of way to the opération of the 
Central. It not only covered the lands through which it ran, but reached other 
lands, partly those of petltioner, beyond." 

The law of rescission, upon which the appellant seems to rely, is 
quite clearly stated in Adams' Equity (8th Ed.) beginning at page 173, 
in the f ollowing words : 

"The jurisdlctlon for rescission and cancellatlon arises where a trans- 
action Is vitlated by lllegality or fraud, or by reason of its having been car- 
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rled on In Ignorance or mistake of facts material to Its opération. And It is 
exercised for a double purpose, flrst, for cancelling executory contracts, where 
such contracts are invalid, but their Invalidity is not apparent on the In- 
strument itself, so that the défense may be nuUified by delaying tp sue until 
the évidence is lost; and, secondly, for setting aside executed conveyances 
or other impeachable transactions, where it is necessary to replace the parties 
In statu quo. And in such cases, though pecuniary damages might be in 
some sensé a remedy, yet, if fraud be complained of, there is jurisdlctlon in 
the Court of Chancery. The mode of relief under thls equity may be by can- 
cellation of the instrument, or reconveyance of the property wliich has been 
unduly obtained, or by an injunction against suing at law on a vitiated con- 
tract, or against taking other steps to complète an inclplent wrong." 

This author is authentic and clear, although concise. We find noth- 
ing in this statement of the law of rescission and cancellation which 
applies to the case at bar; neither do we know of any principle that 
applies it to this case. We need not enlarge on that topic, or explain 
why we make that statement. Rescission or cancellation arises out of 
something done by the parties ordinarily, and we find nothing of that 
kind hère, nor in the sections of the Civil Code referred to, which are 
even narrower as applied to the law of rescission and cancellation in 
equity. 

The essence of the case is that there is nothing within thèse rules 
applicable to the case. There was nothing in the relation of the par- 
ties as constituted by them, which brought about a termination of the 
arrangement which they had made ; but it is ail purely a matter of lég- 
islation, which had no origin with the parties. It is true that the lég- 
islation was very sweeping, and wiped out the substance of the ar- 
rangements which the parties made. It did not lay the basis of either 
rescission or cancellation. It only left a question whether or not the 
législation referred to was within the powers of the author ities of 
Porto Rico, as represented by its Législature. 

[2] If not, the proposition to be submitted is whether, by the légis- 
lation referred to, the arrangement made between the parties stands 
undisturbed, so that relief would be granted through the usual chan- 
nels of judicature, or whether the législation was within the inhérent 
powers of the Législature, and, if yes, whether there was any remedy 
under the provision of the law of eminent domain, or otherwise. Also, 
perhaps the fundamental question is whether the législation as applied 
hère was an exercise of the police powers as permitted even under the 
Constitution of the United States, which everybody must obey. Thèse 
questions hâve not been submitted to us or raised by the parties, and 
are too difficult to be disposed of except on précise pleadings, and the 
proper examination of the law in référence thereto. 

Therefore, without investigating the case further, it becomes our 
duty to affirm the décision of the District Court. 

The decree of the District Court is affirmed, and the respondents 
will recover their costs of this appeal. 

MORTON, District Judge. I concur in the resuit. I understand 
that no claim is hère made by Garzot, except for rescission of the con- 
tract, and that the question whether he may be entitled to compensa- 
tion or damages was not passed upon by the District Court, and is left 
open. 
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STAÏB BANK OF CLEAEWATBE, NEB., T. INGRAM. 

(Circuit Ciourt of Appeals, Elghth Circuit. October 16, 1916.) 

No. 4528. 

1 Bankkuptot ce!=>165(l) — Peefebence— Vacation. 

Withln four months of proceedlngs in bankruptcy, and at a tlme when 
the bankrupt was insolvent and the défendant bank knew it, the bankrupt 
transferred to défendant as security for an antécédent debt flre poUcies 
under whlcb a loss and clatm had arlsen. The bank coUected the policies, 
creditçd the amounts to the bankrupt on Its books, and reeeived hi» 
check in payment of a mortgage, which the bank dlscharged, given by 
the bankrupt, on lots on which the bumt buildings stood. The bank had 
no lien on the policies or their proceeds, but had it enforced its mort- 
gage its debt or the major portion would hâve been satlsfied. Seld, that 
the transaction could not be sustained on the theory that the bank, by 
reason of its mortgage on the lots, was not in the same class with unse- 
cured creditors, and was entitled to obtain fuU payment in any way it 
could from gênerai assets, whlle the remedy of the trustée was to assert by 
way of subrogation the mortgage lien which the bank had dlscharged, for 
as to the policies the bank was an unsecured creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 266; Dec 
Dlg. <S=sl65(l).] 

2. Bankbuptot ®=>326 — Claim — Set-Oft, 

No right of set-o£C in the bank résulta from the assignment of the 
policies, collection and deposlt of the proceeds to the bankrupt's crédit, and 
the recelpt of the bankrupt's check In payment of its demand in the action 
by the trustée to recover the preferential payment 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 614; Dec. 
Dlg. ®=»326.] 

3. Bankbuptcy <S=>311(1) — PBErEBENCE — Vacation. 

Where a decree for the amount of a preferential payment was recovered 
by the trustée of the bankrupt, the creditor against whom decree was 
had may prove hls clalm as a gênerai créditer upon satisfying the decree. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 497-499; 
Dec. Dlg. 0=311(1).] 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska ; Thomas C. Munger, Judge. 

Suit by J. Q. Ingram, trustée of the estate of John I,. James, bank- 
rupt, against the State Bank of Clearwater, Neb. From a decree for 
complainant, défendant appeals. Affirmed. 

J. W. Rice.of Norfolk, Neb. (Kelsey & Rice, of Norfolk, Neb., on 
the brief), for appellant. 

Frederick S. Berry, of Wayne, Neb. (Mapes & McFarland, of Nor- 
folk, Neb., on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and REED. District 
Judge. 

HOOK, Circuit Judge. Thîs îs an appeal from a decree that the 
trustée in bankruptcy recover a voiHable préférence from the State 
Bank of Clearwater, Neb. The trial court found from thé évidence 
the existence of the conditions of fact prescribed by section 60b of 

e=3For other casea see same toplc & KEY-NUMBER In ail Key-Nuœbered Digests & Indexes 
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the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [Comp. 
St. 1913, § 9644] ), such as insolvency, the time and eflfect of the trans- 
fer, and knowledge of the creditor, and we think its findings were 
right. Omitting irrelevant matters, the case reduced to its final terms 
is as foUows: 

Within four months of the commencement of the proceedings in 
bankruptcy, and at a time when the bankrupt was insolvent and the 
bank knew it, he transferred to it as security for an antécédent debt 
certain fire insurance policies under which a loss and claim had arisen. 
He authorized the bank to collect on the policies and apply the pro- 
ceeds to the debt. Before this transaction the bank had a valid mort- 
gage on the lots on which the burned buildings stood, but it had no 
lien on the policies or their proceeds. There werè other liens on 
the lots, one prior to the bank's mortgage, and others inferior. The 
bank collected on the policies, credited the amounts to the bankrupt 
on its books, and took the bankrupt's check in payment of the oîd 
debt. At the same time it discharged its mortgage on the lots. After- 
wards the lots were sold under decree in a f oreclosure suit to which 
the trustée in bankruptcy was not a party, and the proceeds were 
exhausted by the claims of the other lienholders. The value of the 
real property was not sufficient to pay ail the liens upon it, but if 
the tank had retained and enforced its mortgage it would hâve re- 
ceived ail or the greater part of its claim. Before the transaction with 
the bank the policies constituted much the greater part of the free 
assets of the bankrupt available to his gênerai creditors; there was 
little else. Their unsecured claims were in quite a large amount. 

[1] It is contended that the bank, with its prior mortgage on the 
lots, was not in the same class with unsecured creditors, and that it 
had a right to obtain full payment in any way it could, whether from 
the property mortgaged to it or from gênerai assets; also that the 
remedy of the trustée was to seek the foreclosure suit, become a 
party, and assert a right of subrogation to the mortgage lien which 
the bank discharged. The status of a creditor, whether gênerai or 
secured, is naturally determined by his relation to the property of 
the bankrupt. As to the policies of insurance the bank was a gên- 
erai creditor. It had no lien or claim upon them. The fact that it 
had other security did not give it the right to take or seize for itself 
the unincumbered property of the bankrupt. The actual effect of 
the assignment of the policies was that the bank was paid in full and 
the gênerai creditors received but little. When the bank took the 
assignment with knowledge of the bankrupt's insolvency, it still re- 
tained its mortgage on the lots until it received payment from the 
insurance money. It then discharged its mortgage generally. There 
was no attempt to save or make good the loss to the gênerai estate. 
Whether under the circumstances the trustée had a right of subro- 
gation need not be determined. At the best the bank left the suc- 
ceeding trustée a lawsuit, with its attendant uncertainty and expense, 
and, if successful, the necessity of protecting himself at the judicial 
sale against an admitted prior lien. Moreover, an effort of the 
trustée to secure subrogation would hâve been complicated by a home- 
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stead interest of the bankrupt in part of the mortgaged lots. We 
think the transaction should not be sustained. 

[2, 3] No right of set-off in the bank results from the assignment 
of the policies, the collection, its deposit of the proceeds to the bank- 
rupt's crédit and the taking of his check in payment of its demand. 
Traders' Bank v. Campbell, 14 Wall. 87, 20 L. Ed. 832. The decree 
of the trial court should be modified, however, by allowing the bank 
to prove its claim as a gênerai creditor upon payment of the decree 
against it. Page v.^ Rogers, 211 U. S. 575, 29 Sup. Ct 159, 53 L. 
Ed. 332. 

The decree, as so modified, is affirmed. 



TRAVBLBRS' INS. CO. t. ALLEN. 

(Circuit Court of Appeals, Eighth Circuit. October 16, 1916.) 

No. 4630. 

1. Evidence <g=>59 — Peesumptions — Suicide. 

There is a presumptlon against suldde In an action on an accident 
pollcy, and the burden Is on défendant to establlsh It. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 79; Dec. Dlg. 
<S=>59.] 

2. Insueance i@=668(12) — Accident Insurance— Evidence — Sufficienct. 

In an action on an accident pollcy for the death of Insured resulting 
from suffocation by gas In a hôtel room, the question whether the death 
was accidentai held for the jury. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1763; Dec. 
Dlg. <g=>668(12).] 

3. Insurance <@=458 — ^Accident Insubance — Kight of Recovebt. 

Where one Insured under an accident pollcy was suffocated In a hôtel 
room by gas, recovery may be had, whether the escape of the gas wa.s 
caused by Insured's own accident or that of another. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1176; Dec. 
Dlg. <®=>458.] 

4. Insurance <®=»659(1) — Accident Insurance — Evidence — Tebtimont at 

Coeoneb's Inquest. 

In an action on an accident pollcy, testlmony by a witness, glven at a 
coroner's Inquest over the body of the insured, ofEered by défendant, Is 
properly excluded, particularly where the witness was présent and testi- 
tled at the trial on defendant's behalf. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1691, 1693; 
Dec. Dlg. ®=>659(1).] 

In Error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action by Maude Allen against the Travelers' Insurance Company. 
There was a judgment for plaintiff, and défendant brings error. Af- 
firmed. 

^—^Vnr other cases see sama topic & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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William F. Gurley, of Omaha, Neb. (Joseph W. Woodrough and 
David A. Fitch, both of Omaha, Neb., on the brief), for plaintiff in 
error. / 

Gerald F. Harrington, of Omaha, Neb. (R, M. Johnson and M. F. 
Harrington, of O'Neill, Neb., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an action by the beneficiary of a pol- 
icy of accident insurance issued to Zachariah Cuddington. The insured 
was found dead in his room in a hôtel in Omaha, Neb., on the morning 
of October 30, 1914. It was agreed that his death resulted from 
suffocation by gas. The défense was that he committed suicide — a 
cause of death not covered by the policy. The jury found the issue 
for the plaintiff, and judgment was rendered accordingly. 

[1, 2] The défendant contends that the undisputed évidence showed 
suicide, and therefore the trial court erred in denying its motion for 
a directed verdict. It must be admitted that the évidence as a whole 
pointed quite strongly to suicide, but we cannot say there was not 
substantial évidence to the contrary, and that the conclusion of the 
court and jury was unjustified. There were some substantial con- 
flicts in the évidence. This was particularly so as to the testimony 
of the hôtel porter, but as he and those who testified upon the same 
matters were before the jury it was their province to détermine where 
the truth lay. A chambermaid, who first looked into the room from 
an unlocked door of the one adjoining, said the gas smelled 
stronger in the latter place, also that the transom over the door lead- 
ing from the room of the insured to the hall was open — a fact rather 
inconsistent with suicide intelligently premeditated. A friend who 
was with the insured at the hôtel until some time after 9 o'clock the 
previous evening testified that they had a pleasant, cheerful time to- 
gether. Much is made of two letters in the handwriting of the in- 
sured, found in his possession, addressed to a nièce, and shôwing a 
contemplation of death. Assuming they were originals, and not copies 
retained by him, we do not attach great significance to them. They 
were dated May Ist and 5th of the same year, nearly six months 
before his death,. and his expressions which are regarded as so in- 
dicative were of a gênerai character, and the not unnatural contem- 
plations of a man of his âge. He was a bachelor of about 62 years. 
Moreover, in one of them he spoke of an intention to make another 
nièce, the plaintiff, the beneficiary in his accident policy, and that was 
in fact donc three months after the date of the letter, and three 
months before his death. The letters contained varions directions he 
desired carried out, and, even if originals, may reasonably hâve been 
written at their dates, and retained to be found with him in case of 
death in the usual course. Expérience teaches that such ways of 
men are not uncommon. If the letters were written at their dates, 
almost ail their evidential value to the défendant disappears. On 
the other hand, there was another letter, dated the day before he 
•died, addressed to his nephews, in which he promised to visit them 
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"as soon as élection îs over," and that presumably was the fall élection 
then soon to occur. We do not set eut ail the évidence, which, as 
we say, pointed rather strongly to suicide, but hâve merely mentioned 
some considérations which might reasonably hâve caused the trial 
court to pause and finally to décide to submit the case to the jury. The 
presumption was against suicide, and the burden was on the défendant. 

[3] Complaint is also made of an instruction that, if the death of 
the insured resulted from his own accident or the accident of another, 
the plaintiff might recover. The instruction is sound as a légal prop- 
osition, but it is said there was no évidence whatever of the act of 
any other person. We think the trial court properly regarded the 
source of the escaping gas, and whose act or omission caused it, as 
sufficiently doubtful and obscure to justify the instruction. 

[4] The exclusion of the testimony of the hôtel porter at the 
coroner's inquest was proper. Aside from its incompetency as an 
original proposition the porter, as a witness for défendant, testified 
at the trial below. 

The judgment is affirmed. 



UNITED STATES v. LEWIS et al. 

(Circuit Court of Appeals, Eighth Circuit October 16, 1916.) 

No. 4469. 

1. CONTRACTS ®=»303(3)— Défenses. 

Where one contracts absolutely and uncondltlonally to constnict and 
dellver a flnlshed work for the acceptance of anottier, sucli as a levée, lie 
is not relleved by easualtles, commonly known as acts of God. 

[Ed. Note.— For other cases, see Contracts, Cent; Dig. g§ 1412-1416; 
Dec. Dig. <Ê=303(3).] 

2. Contracts <@=>303(3) — PEBroBMANCB— Défenses. 

Where a contract for the construction of a levée provided that portions 
of the levée upon which payments shall hâve been made, but which shall 
not hâve been accepted, if damaged or destroyed, shall be replaced by the 
contractor, and that ail damages from floods or other causes before the 
work shall be received shall be borne by the contractor, it is no défense 
to an action against the contractor and his sureties for failure to restore 
a part of the work destroyed by flood that the flood was an act of God, 
for the contract obviously Included, not only ordlnary floods, against 
which the contractor would be requlred to guard, but ail floods. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. i| 1412-1416; 
Dea Dig. ®=»303(3).] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas. 

Action by the United States of America against J. B. Lewis and 
others. There was a judgment for défendants, and plaintiff brings 
error. Reversed and remanded, with directions. 

W. H. Martin, U. S. Atty., of Hot Springs, Ark., and W. H. Rector, 

Asst. U. S. Atty., of Little Rock, Ark. 

Ê^sFor otber cases sée same topic & K£iY-NUMBER In ail Key-Numbered Digests & Indexes 
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Before HOOK and CARLAND, Circuit Judges, and MUNGER, 
District Judge. 

HOOK, Circuit Judge. In this action by the government upon a 
contract and bond for the construction of levée work on the lower 
Mississippi, the contracter and his sureties set up, as an excuse for a. 
failure to restore a part of the .work destroyed by flood, "that said flood 
was an act of God, beyond human foresight to guard against, and was 
not due to négligence or the default of défendants." The government's 
demurrer to the défense was overruled, it stood thereon, and judgment 
went for défendants. 

[1, 2] The ruling upon the demurrer proceeded upon a misconcep- 
tion of ,the obligation of the contractor. It was not that he would 
merely use due diligence and care, but was an absolute one to complète 
the work to the acceptance, by stages, of the officer in charge. The 
destroyed portion of the levée had not been accepted. Moreover, the 
contract and spécifications contained the f ollowing provisions : 

"It Is to be understood that portions of the levée upon whlch payments hâve 
been made, but whlch hâve not been accepted as herein provided, shall, If dam- 
aged or destroyed, be repalred or replaced by the contractor at hls own ex- 
pense. * * * AU damage or Injury to work, resultlng from floods or other 
causes before the work has been recelved by the contractlng offlcer, shall be 
sustalned by the contractor." 

The gênerai rule is that, where one contracts absolutely and uncon- 
ditionally to create and deliver a finished work to the acceptance of 
another, he is not relieved by casualties commonly denominated acts of 

God. See Berg v. Erickson, 234 Fed. 817, — C. C. A. , and the 

cases cited. But the case hère does not even need this rule of con- 
struction, because there was an express agreement that the contractor 
should bear ail damage by floods. Certainly he could not say that ordi- 
nary floods only were meant, for as against them the ordinary care and 
diligence which is impliedly required of every one in ail activities 
would hâve sufiiced. 

The judgment is reversed, and the cause is remanded for further 
proceedings in accordance with this opinion. 
237 F.— 6 
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SMITH & CO., Limited, v. KINGFALFA MILLS. 

(Circuit Court of Appeals, Eighth Circuit October 16, 1916.) 

No. 4108. 

1. Appeal and Erbob ®=5671(3) — Review — ^Mattebs Pbesœnted fob Eeview. 

In an action trled to the court, where there was a gênerai flnding and 
Judgment for défendants, and no bill of exceptions dlscloslng the évidence 
on whlch the court acted, or its rullngs admlttlng or rejecting évidence or 
déclarations of law adopted or denied, there was nothing presented for 
review on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent, Dlg. § 2869; 
Dec. Dig. <S=»671(3).] 

2. Tkial <g=»393(l) — FiNDiNGs op Fact — What Constitutes. 

A mémorandum opinion by the trial judge, who, sltting without a jury, 
found generally for défendant, does not amount to a spécial findlng of 
facts. 

[Ed. Note. — For other cases, see Triai, Cent. Dlg. § 920; Dec. Dig. 
<g=»393(l).] 

In Error to the District Court of the United States for the District 
of Nebraska ; Thomas C. Munger, Judge. 

Action by Smith & Co., Limited, against the Kingfalf a Mills. There 
was a judgment for défendant, and plaintiff brings error. Affirmed. 

Andrew P. Moran, of Nebraska City, Neb. (D. W. Livingston, of 
Nebraska City, Neb., on the brief ), for plaintiff in error. 
Paul Jessen, of Nebraska City, Neb., for défendant in error. 

Before HOOK and CARLAND, Circuit Judges. 

HOOK, Circuit Judge. [1,2] This is a writ of error to review 
a judgment in an action at law upon contract. The assignments of 
error relied on challenge proceedings at the trial and the sufficiency 
of the évidence to support the judgment. The trial was by the court 
upon waiver of a jury. The court found generally for the défendant 
and gave judgment accordingly. It made no spécial findings of fact. 
Its mémorandum opinion does not fiU that office. Tiernan v. Chicago 
Life Ins. Co., 131 C. C. A. 284, 287, 214 Fed. 238; Keeley v. Mining 
Co., 95 C. C. A. 96, 169 Fed. 598. There is no bill of exceptions 
disclosing the évidence upon which the court acted, or rulings admit- 
ting or rejecting évidence, or déclarations of law adopted or denied. 
The judgment rendered was within the issues made by the pleadings. 

By the long settled practice of the appellate courts of the United 
States, frequently announced, there is nothing in the record before 
us which we can review. 

The judgment is affirmed. 

^ssjFor other caseg see same toplc & KBY-NUMBEH In ail Key-Numbered Dlgest» & Indexes 
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LANGBVEE v. STITT. 

(Circuit Court of Appeals, Tifth Circuit. November 20, 1916.) 

No. 2878. 

Bankeupict <S=»396(4) — Exemptions — Eight to — BENEnciAET. 

A bankrupt, head of a famlly, is not, elther under the Texas statutesi 
relating to exemptions of tieads of familles or under the common law, en- 
titled to clalm as exempt a diamond ring worth upwards of $100, long 
worn by him as an omament. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 659 ; Dec. Dig. 
<g=»396(4).] 

Appeal from the District Court of the United States for the East- 
ern District of Texas ; Edward R. Meek, Judge. 

In the matter of J. J. Langever, bankrupt. J. W. Stitt, trustée, 
refused to set aside as exempt a diamond ring possessed by the bank- 
rupt, and on certificate the order of the référée denying the exemption 
was afifîrmed, whereupon the bankrupt appeals. Affirmed. 

The following is the opinion of Meek, District Judge: 

At the time J. J. Langever filed his voluntary pétition in bankruptcy, the 
record reveals he was the head of a famlly, residing in Ft. Worth, Tex. 
He possessed a diamond ring worth about $150, whlch he had long worn for 
omament on a finger of hls left hand. He clalmed this ring as exempt to 
him. The trustée of the estate refused to set it off to him. The bankrupt 
excepted to the action of the trustée, ând the référée ovemiled the exception 
and directed the delivery of the ring to the trustée. The question is now be- 
fore me on certlflcate of the référée. 

After considerlng the brlefs of counsel, both for the claimant, the bankrupt, 
and the trustée, I am constralned to hold that the bankrupt is not entitled to 
hâve exempted to him and to retaln possession of the diamond ring under 
any provisions of the exemption statutes of the state of Texas relating to and 
fixing exemptions to heads of familles, or under any provisions of the common 
law applicable hère. An order wlU therefore be entered, approvlng and af- 
firming the order heretofore entered herein by the référée. In event my en- 
gagements will permit, I reserve the rlght later to prépare and flle an opinion 
in this case. 

Chas. T. Rowland, of Ft. Worth, Tex., for appellant. 
George W. Steere, of Ft. Worth, Tex., for appellee. 

Before PARDEE and WAEKER, Circuit Judges, and FOSTER, 
District Judge. 

PER CURIAM. We find no réversible error in the order appealed 
from, and the same is affirmed. 

CssFor ottaer cases aee same tapie à KBY-NUMBER In aU Ke]r-Number«r3 niaraats & Indexe» 
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GOLD et aL v. GOLD. 
(Oircnlt Court of Appeals, Seventh Circuit October 3, 1916.) 

No. 2323. 

1. Patents ©=9114 — Suit to Obtain Patent— Bbtoct or Patent OmoE Dé- 

cision. 

While the décision of the Court of Appeals of the District ot Columbla 
In an interférence proceeding is not conclusive in a subséquent suit by the 
defeated appllcant to obtain tbe Issuance of a patent under Kev. St. § 
4915 (Comp. St 1913, § 9460), even though the évidence is the same, the 
District Court must be convinced that it furnishes no substantlal Support 
for the decree before It will be justifled in overtumlng the same. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. S 166; Dec Dig. 
<@=>114.] 

2. Patents <g=>114 — Patent Office Décision. 

This rule is applicable, whether the controversy bears on the credlblll- 
ty of witnesses and the weight of évidence, or on questions pecuUar to 
patent laws, such as the construction and scope of the patent application. 

[Ed. Note.— For other cases, see Patents, Cent Dig. { 166; Dec. Dig. 
<S=>114.] 

8. Patents iS=>114 — Suit to Obtain Patent — ^Issues and Pboof. 

In a suit under Bev. St. § 4915, to obtain the issuance of a patent the 
Issue Is not llmited to the question of priority of invention between the 
parties, but to entltle complainant.to a decree he must fully establish his 
right to the patent 

[Ed. Note.— For other cases, see Patents, Cent Dig, § 166; Dec. Dig. 
<S=»114.] 

4. Patents cs=»328 — Suit to Obtain Patent — Hose Coupleb. 

Complainant in a suit under Rev. St. § 4916, held not to hâve established 
his right to a patent to the invention covered by the Gold patent. No. 
948,667, for a coupler for hose for Connecting the steam-heatlng pipes of 
railway cars. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by Edward E. Gold against Ëgbert H. Gold and the 
Chicago Car Heating Company. Decree for complainant, and défend- 
ants appeal. Reversed. 

Otto R. Barnett, of Chicago, 111., for appellants. 
Arthur C. Fraser and Williain A. Redding, both of New York City, 
for appellee. . 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. Appellee brought suit under R. S. § 4915 
(Comp. St 1913, § 9460), to obtain letters patent. The invention is 
for an improvement upon the "Sewall" or straight port coupler for 
Connecting the lengths of rubber hose for steam-heating pipes of rail- 
way cars, so that, while not preventing their unlocking when the cars 
separate, it shall prevent accidentai uncoupling. A lock thus afïording • 
sufficient résistance to prevent accidentai uncoupling is called an im- 
positive lock. 

<S=9For other cases see same toplc & KQY-NUMBER In atl Key-Numbered Dlgests & Indexes 
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The District Court not only granted the prayer of the bill, but it also 
declared appellant Gold's patent as to the five claims'in question void. 
Furthermore, it annulled his patent in respect to three other claims, as 
to which priority had been granted him in the Patent Office, by an 
order which, because unappealed, made this matter res adjudicata as 
between the parties thereto. 

Appellant Gold was the senior applicant. He filed in April, 1902; 
appellee, in June, 1903. Before interférence proceedings were begun, 
certain of this appellant's claims not involved in the interférence, and 
which had been jrejected on the ground that his application afforded 
no basis for claiming an impositive lock, were allowed on ex parte 
appeal ; one examiner in chief dissenting. Subsequently, after he had 
had access to appellee's files through an interférence proceeding, and 
had added the new claims, the interférence proceedings, which resulted 
in the decree herein attacked, were instituted as to thèse eight claims. 
Appellee then moved to dissolve the interférence, on the ground that 
appellant Gold's application did not cover the invention of thèse claims. 
This motion was denied by the examiner, and on appeal the examiners 
in chief left the question open to be determined on the évidence at the 
final hearing. 

On final hearing of the interférence, the examiner awarded priority 
to appellant Gold on three claims, but to appellee on the five claims 
hère in issue. The décision, however, turned on another point than 
that of the scope of the application. On appeal, the majority of the 
examiners in chief held that appellant Gold had no right to claim the 
impositive lock under his original application, and for that reason 
afïirmed as to the five claims. For the same reason, the Commissioner 
of Patents again afïirmed their décision. In each instance, appellant 
was awarded priority as to the three other claims. As to thèse three, 
no further appeal was taken, but on appeal as to the five claims the 
Court of Appeals of the District of Columbia reversed the Commis- 
sioner. 

[1] Thèse claims were held to be covered by the application and 
priority was awarded to appellant Gold. 34 App. D. C. 229. There- 
upon letters patent No. 948,667 were granted to him on February 8, 
1910. But for section 4915, this détermination would be res adjudi- 
cata. Under this act, however, the losing party may renew the contest 
and endeavor to establish his right to a patent de novo. If, in addition 
to the évidence presented in the interférence proceedings, new and 
additional évidence be given in court, due weight must be accorded 
thereto. But we cannot assent to appellants' argument that, if the 
évidence in court and in the interférence proceedings is identical, the 
décision in Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 38 L. 
Ed. 657, makes the final décision in the interférence proceedings con- 
clusive, and requires a dismissal of the bill without any considération 
of the évidence; for, though some of the statements in the opinion 
may support this view, the action of the court in this and in subséquent 
cases in discussing the évidence négatives such an interprétation of 
the duty of the court. 
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The final décision in the interférence proceedings, while not conclu- 
sive, is nevertheless of the utmost importance. The Court of Appeals 
acts therein as the highest patent tribunal ; like the Patent Office offi- 
ciais, its members acquire a wide expérience in thèse intricate ques- 
tions, the solution of which demands expert knowledge and training. 
Moreover, unlike the ex parte grant of patents, interférence proceed- 
ings are contested between parties in interest, and, while conducted by 
administrative officiais, are quasi judicial in their nature. 

The District Court, in this statutory proceeding to review the decree 
rendered in a contested case by a court acting as the final expert 
administrative governmental department, exercises a jurisdiction some- 
what analogous to, though broader than, that exercised by a court of 
equity on a bill to set aside a judgment at law — ^broader, in that the 
évidence may go to the merits of the original controversy ; but, though 
a re-examination of the évidence is not precluded, the court must be 
thoroughly convinced that it f urnishes no substantial support whatever 
for the decree before the conclusions reached by the Court of Appeals 
of the District of Columbia will be overturned. 

[2] And while this seems obvions enough, when the re-examination 
involves merely a weighing of the évidence and a considération of the 
credibility of witnesses, as in the ordinary priority of invention cases, 
it is equally true when questions peculiar to the patent law, such as 
the construction and scope of the patent application, are involved. For 
it is just sùch questions that the administrative tribunal is pre-emi- 
nently qualified to solve. Even then, of course, the court is not 
absolved from the duty of examination; but, unless it be perfectly 
clear that the final expert administrative body, the Court of Appeals, 
erred, relief should not be granted under section 4915. On a careful 
considération of the record, we hold that the sound construction of 
the application is not f ree from doubt. The varying conclusions by the 
several administrative officiais would alone raise this doubt; but, far 
from finding the decree of the Court of Appeals without support in 
the record, if it were essential for us to détermine the question as an 
original proposition, we should agrée with the conclusions therein 
reached for the reasons given in the opinion rendered by that court. 

[3] But even a contrary conclusion on the construction of appel- 
lant Gold's patent application would not necessarily resuit in a decree 
in favor of appellee. For in the interférence proceedings, if it be 
finally held that one of two applicants covers, but the other does not 
cover, the invention in his application, the former must be successful, 
not necessarily because of any inhérent right, but because of the com- 
plète absence of right in the losing party. In other words, the issue 
in the interférence proceedings is priority as between the inventions 
covered by the two applications; if one fails to cover it, the other is 
necessarily successful. But, as the Commissioner of Patents pointed 
out, the décision on the interférence issue does not détermine the 
right to the patent. In the further ex parte considération of the suc- 
cessful party's application, actual priority of invention must be estab- 
lished. An earlier réduction to practice, whether by a third person 
or by the unsuccessful contestant in the interférence case, will prevent 
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the grant of a patent. And so, too, in a case under section 4915 ; the 
issue is not limited to priority of the invention covered by the two 
applications. To obtain a decree for a patent, the complainant must 
fully establish his right thereto. 

[4] But in this case the Court of Appeals of the District of Colum- 
bia has f ound that appellant Gold made and publicly exhibited a device 
embodying the invention a year before appellee had reduced his inven- 
tion to practice by filing his application and that appellee saw and 
examined the device at that time ; in other words, that irrespective of 
the application, appellant Gold, and not appellee, was the inventer of 
the device covered by claims 1 to 5. If this finding be correct, then 
appellee would under no circumstances be entitled to letters patent. 

We deem it unnecessary to review the évidence; for, while it is 
conflicting, that ofïered by appellee tending to support his claim of 
conception and communication to appellant Gold in 1892, and réduc- 
tion to practice in 1901, or early in 1902, as well as his charge, both 
that the device exhibited by appellant in June, 1902, was merely a sub- 
sequently abandoned experiment, and that it did not embody the essen- 
tial feature of the invention, yet, in the light of appellant Gold's con- 
tradictory testimony on each of thèse points, we cannot hold that the 
Court of Appeals was clearly wrong in its conclusions or that thêy 
lack substantial support in the record. On the contrary, any conclusion 
other than that reached by the Court of Appeals, namely, that appel- 
lee's réduction to practice cannot be carried back of his filing date, and 
that appellant Gold fully embodied the invention in an operative device 
in June, 1902, and thereby reduced it to practice before appellee, even 
if the application of April, 1902, failed to disclose the invention of 
thèse claims, would be subject to the gravest doubt. 

It foUows, therefore, that the decree must be reversed, and the cause 
remanded, with directions to dismiss the bill. 



MOOBE V. WKIGHT WIEE CO. 
(Circuit Court of Appeals, First Circuit. November 14, 1916.) 
■ No. 1202. 

ÇaTENTS ®=»328 INFEINGEMENT CONSTBUCTION. 

The Marwlck patent, No. 851,179, for a machine for bundllng scrap, 
conslstlng of a rotary mandrel and a yoke Info whlch the mandrel pass- 
es, the yoke servlng to control the formation of the bundle and to compact 
the saœe, construed, and held not to eover ail machines having rotatlng 
tapered shafts or mandrels for wlndlng scrap Into bundles, together wlth 
means of operatlng therewlth, and so not to be Infrlnged by defendant's 
device. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Bill by Ethelbert A. Moore against the Wright Wire Company. 
From a decree dismissing the bill, complainant appeals. Affirmed. 

(Ê=»For other cases sec same topic & KEY-NUMBER In ail Key-Numbered UlBesta & Indexe» 
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Robert B. Killgore, of New York City, and Southgate & Southgate, 
of Worcester, Mass. (John P. Bartlett, of New York City, on the 
brief), for appellant.. 

George H. Kennedy, Jr., of Worcester, Mass., for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. In this case, the District Court dismissed 
the bill on a hearing on the merits, and entered a decree for the défend- 
ant upon the ground of noninfringement, from which the plaintiff ap- 
pealed. The bill was filed by Ethelbert A. Moore on letters patent, is- 
sued on April 23, 1907, No. 851,179, entitled "A Machine for Bundling 
Scrap." The patent issued to David B. Marwick and another, and con- 
tained, in ail, 25 claims, of which only 4 were in issue. 

The first of thèse claims was as follows : 

"1. A machine for bundling scrap, comprlslng a rotary mandrel, and a 'yoke' 
into which the mandrel passes, sald 'yoke' serving to control the formation of 
th'e bundle and to compact the same upon the mandrel." 

The rest of the claims were in the same gênerai terms, and we need 
not consider them further than to say thàt they fail to specifically deal 
with a combination of efficient éléments, in such an original way as to 
justify a broad and sweeping construction. The pith ot the décision 
of the District Court is in the foUowing terms: 

"The claims in suit can be made to çover the defendant's machine only by 
saying, as the plaintiff does say, that the ends, back and bottom of the de- 
fendant's housing form, together with the compacting roller, a 'yoke* into 
which the mandrel passes, serving to control the formation of the bundle 
a'nd to compact the same on the mandrel, within the meaning of claim 1; 
or a device surroundlng the mandrel, and co-operating therewith in the forma- 
tion of the bundle, within the meaning of claim 9 ; or a 'yoke' supporting one 
end of the mandrel, whose inner wall serves to compact the bundle thereon, 
within the meaning of claim 15; or a 'yoke' into which the mandrel passes, 
within the meaning of claim 18. 

"But this is to make Marwick's patent cover ail machines having rotating 
tapered shafts or mandrels for winding scrap into bundles, together with any 
means co-operatlng therewith. In any manner, to form the bundle, which can 
in any sensé be said to 'surround' the mandrel, or Into which the latter in 
any sensé 'passes.' " 

Then the opinion proceeds to say, in efïect, that this would require, 
in order to justify a finding of infringement, a broader construction 
than can be believed warranted by the scdpe of any invention with 
which Marwick can be credited. 

The decree of the District Court is affirmed, and the appellee recov- 
ers its costs of appeal. 
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BIJUR MOTOR LIGHTING 00. v. ECLIPSE MACH. CO. et oL 

(District Court, W. D. New York. July 14, 1916i) 

No. 136B. 

1. CONTBACTS (S=>155 — CONSTKUCTION — GENERAL KULES. 

A written agreement, drawn after protracted negotlatlons Inltlated by 
one of the parties, under wliose supervision the Instrument was also 
drawn, Is to be strlctly construed, and any doubt as to Its true meanlng 
and construction is to be resolved agalnst such party. 

[Ed. Note. — For other cases, see Contracts, Cent Dlg. § 736 ; Dec. Dig. 
<S=»155.] 

2. COBPOEATIONS ^=»406(2) — PBESIDENT — ^AUTHOKITT TO MAKE OONTHACTS. 

Wliere a part of ttie business for whlch a corporation was organlzed 
was "to acqulre, sell, and deal in patents and patent rlghts upon Inven- ■ 
tlons," yet In fact It dealt in a large number of patents, in whlch trans- 
actions It was represented by its président, who was also its gênerai 
manager, he must be presumed, In favor of a third person deallng with 
the corporation, to hâve had authority to exécute a contract grantlng a 
license under one of its patents. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. S 1612; Dec. 
Dig. <S=>406(2).] 

8. Patents <ê=3209(1) — Contract to Gbant License — Validitt. 

A written agreemeut, executed on behalf of complalnant corporation, 
by whlch It contracted to grant a license to défendants under a patent, 
held valld and blndlng, and to entitle défendants to a spécifie perform- 
ance. 

[Ed. Note.— For other cases, see Patents, Cent Dig. $ 300; Dec. Dig. 
<S=»209(1).] 

In Equity. Suit by the Bijur Motor Ughting Company against the 
Eclipse Machine Company and Vincent Bendix. Decree for défend- 
ants. 

Engelhard & Pollak and Emery, Booth, Janney & Varney, ail of 
New York City (Walter H. Pollak, Frederick L. Emery, and Samuel 
L. Jackson, ail of New York City, of counsel), for plaintiflF. 

Rector, Hibben, Davis & Macauley, of Chicago, 111., and Stanchfield, 
Lovell, Falck & Sayles, of Elmira, N. Y. (John B. Stanchfield, of New 
York City, Samuel E. Hibben, of Chicago, 111., and Alexander D. 
Falck, of Elmira, N. Y., of counsel), for défendants. 

HAZEL, District Judge. This is a bill in equity to enjoin the de- 
fendants from infringing patent No. 1,095,696, granted May 5, 1914, 
to Joseph Bijur, inventor, for improvements in engine starting appara- 
tus, consisting of spécifie means for transmitting power from the start- 
ing motor to the flywheel of the engine. Défendants attack the validity 
of the patent, but mainly rely upon a written agreement or contract, 
dated July 9, 1914, to grant a license under the invention to Vincent 
Bendix, and pray for spécifie performance thereof. The défendants' 
asserted légal right to a license under the agreement or writing is 
sharply controverted by the com plainant company, and the maintenance 
■€=aFor other cases see same topic & KEY-NUMBER In ail Key-Numbered DlgesU & ladexM 
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of thîs action for infringement is dépendent upon the intendment of 
the parties at the time of the exécution and delivery of the docùment- 
The replication substantially avers that an agreement was never exe- 
cuted or delivered, and that complainant was induced to sign the writ- 
ing by f raudulent représentations madé by the défendant Bendix ; but 
at the trial the latter averment was disclaimed or abandoned, anc| 
testimony directed towards proving that no completed or binding 
agreement to license had been made. 

Concededly no fraud or déception was practiced by Bendix or the 
witness Dunn, who represented the Eclipse Machine Company, sub- 
licensee, at the time the writing was executed, to induce Bijur, prési- 
dent of the complainant company, or Allen, an employé, to sign the 
agreement. The latter were not ignorant persons, or persons unac- 
. quainted with business methods or contractual obligations. By éduca- 
tion and expérience they were familiar with the efïects of the con- 
sùmmation of contracts, and accordingly must abide by the consé- 
quences of their acts. They initiated the meeting with Bendix and 
Dunn at the office of Blair, their soliciter, where the plan of co-opera- 
tion and association with Bendix in the exploitation of the patent in 
suit and the probable effects thereof were discussed in détail and at 
length. 

The agreement, although terse and inelaborate, nevertheless ad- 
mittedly is without ambiguity or indefinitiveness, and is believed to 
fairly express the intention of the parties. Each subdivision of the 
document was protractedly discussed before and after reducing it to 
writing, and no doubt was fully comprehended by the participants in 
the transaction. If anything was left unincorporated which should 
hâve been included, there is nothing in the document to indicate the 
fact. Its very silence on the subject ïs to my mind indicative of the 
fact that matters not expressly referred to were regarded as matters 
of détail, and not of the essence of the agreement. If in truth the 
effectiveness of the agreement was intended to be dépendent upon 
future conditions, a reading of the agreement does not disclose such 
intention, although it appears that Bendix was to furnish at some 
future time the wording of the broadest claim of the German applica- 
tion, warrant its allowance, give information regarding the filing date, 
and, further, to secure a certain United States application for patent 
vhich was alleged to interfère with the Bijur patent in suit. The 
instrument in question reads as follows: 

"Mémorandum of Agreement Keached July 9, 1914, Between Bijur Motor 
Llghting Company and Vincent Bendix. 

"First. Mr. Bendix Is to receive a license under the Bijur patent, No. 
1,095,696, for the life of the patent, and for the manufacture, use, and sale 
of starters Involving a serew shaft. 

"Second. This license Is to be exclusive as against ail parties save Bijur 
Motor Llghting Company. 

"Third. Thls agreement Is to be blndlng upon the helrs and successors of 
Iwth parties, and upon the assignées of the whole business of each party, and 
is to convey to Mr. Bendls the right to sublicense the Eclipse Machine Com- 
pany, Its heirs, successors, and assigns of Its business. 

"Fourth. Mr. Bendix Is to pay a royalty of flve hundred dollars ($500) & 
year. 
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"Fifth. Mr. Bendix Is to grant the Bijur Motor Llghting Company an exclu- 
sive liœnse under eaeh o£ his forelgn patents or applications on starting ap- 
paratus for the life of the prospective foreign patents or applications. 

"Sixth. The foreign rights given under the Bendix foreign patents are In 
no way to interfère with the rights of export and use in foreign countries 
of ail apparatus built In accordance with the license to Mr. Bendix under the • 
Bijur patent in thls country. 

"Seventh. The rights of Mr. Bendix under thls agreement and those of his 
licensee shall extend to the manufacture In Canada, as well as Its use and 
sale. 

"Eighth. Mr. Bendix agrées, without further considération, either to 
secure a certain United States application now pending in the Patent Office, 
and alleged to interfère with the Bijur patent, and guarantee that it be con- 
ducted and handled throughout in a manner satisfactory to the Bijur Motor 
Llghting Company, or, failing in thls, that he will, at his own expense, vigor- 
ously prosecute the parties owning or controlling such application, or the ré- 
sultant patent, to his full ablllty, under any rights which he may ix)ssess. 

"Ninth. Mr. Bendix and the Eclipse Machine Company, agrée to mark 
the goods llcensed under this agreement, 'Licensed under Patent No. 1,095,696,' 
or équivalent words. 

"Tenth. As against tnfringers of the Bijur patent, building screw shaft 
starting apparatus, Mr. Bendix Is to bear the expense of légal proceedings, 
and as against other infringers of said patent Bijur Motor Llghting Com- 
pany Is to bear the expense of légal proceedings. 

"Bleventh. Mr. Bendix Is to furnish the wordlng of the broadest claim 
whlch bas been allowed to his German application, and warrant that It has 
been allowed, and also the effective flling date of the German case. 

"Twelfth. Mr. Bendix agrées that the licensee [the Eclipse Machine Com- 
pany] will, in considération of the granting of this license by the Bijur Mo- 
tor Llghting Company, glve an addltional discount of flve'per cent. (5%) oS 
from the best prlce named to any other motor and llghting company, and that 
he will also obtaln the best dellverles and prompt service. 

"In witness whereof, we hâve hereunto set our hand and afflxed our seals 
thls 9th day of July, 1914, the Bijur Motor Llghting Company by its proper 
offlcer thereunto duly euthorlzed, Bijur Motor Lighting Company. 

"By Walter C. Allen, [L. S.] 
"Vincent Bendix. [L. S.]" 

As complainant asserts that this agreement was informai, prelimi- 
nary, and incomplète, and net a binding and enforceable obligation, it 
is necessary to summarize the facts and circumstances in chronological 
order: In the year 1912, before the agreement in question was sug- 
gested, Bendix invented a transmission drive for gas engines, and filed 
an application for a patent. Associated with one Brandenburg, he 
immediately exploited the same, and entered into a license- and manu- 
facturing agreement with the Éclipse Machine Company, of Elmira, 
N. Y., for the manufacture of starters upon payment of royalty. 
Prior thereto, on March 12, 1912, the complainant's application for a 
patent for starters for engines was filed, and on May 5, 1914, was in- 
advertently granted, as shown by the file wrapper and contents in évi- 
dence, in view of the fact that Bendix was entitled to an interférence 
therewith under rule 96 of the Patent Office to détermine any question 
of priority of invention. Thereupon Bendix, as he testified, because 
of the expense entailed by interférence proceedings, recurred to the 
ofïer previously made by complainant to give him a license under the 
Bij'ur patent. 

On May 30, 1914, Bendix met the witness Allen, complainant's 
employé, and requested a conférence on the license project which was 
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later had with Mr. Bijur, Mr. Allen, and Mr. Blaîr, patent solicitor 
for cotnpîainant, on June 13, 1914, at the office of the latter. The 
grant of a license, under the Bijur patent, the Bendix application for 
a patent, and right of interférence within the time specified by the 
Patent Office, and which had not then expired, and the f oreign appli- 
cations for patents filed by Bendix, were discussed, but without the 
parties reaching any agreement. It is shown that Bendix afterwards 
mailed copies of the drawings upon which his foreign appHcations 
were based to complainant's soHcitor, and on July 8, 1914, there was 
another conférence between Bijur, Allen, and Blair, on one side, and 
Bendix and the witness Dunn, on the other. The giving of a license 
under the Bijur patent was again discussed in ail its détails, with 
regard to the length of the license, the right 6î Bendix to sublicense 
to the Eclipse Machine Company, the royalties, the license f rom Bendix 
to Bijur of foreign patents, the applications, the manner of marking 
the manufactured articles by the sublicensee of Bendix, the Eclipse 
Machine Company, the control of other applications alleged to interfère 
with the Bijur patent, etc., and on the following day another confér- 
ence, lasting several hours, was held at Blair's office, resulting in the 
dictation of the agreement in question and its typewritten transcription. 
The évidence discloses that Blair, Bijur, and Dunn dictated portions of 
the agreement, and that each paragraph was read aloud by the stenog- 
rapher bef ore it was transcribed, as was also the agreement in its com- 
pleted form. • While the dictated agreement was being typewritten, 
Bijur and Dunn, who had other engagements, left the office; Bijûr, 
before leaving, having requested Allen to remain and sign the docu- 
ment on behalf of the Bijur Motor Lighting Company. There is dis- 
pute as to what was said about signing the document; both Bijur and 
Allen claiming that Bijur requested Allen to initial the agreement in 
its completed form. When the agreement was written out, Blair ex- 
amined it, removing the certificate of acknowledgment, which he re- 
garded as immaterial, and handed the same to Allen. It was then re- 
read and signed as hereinbefore indicated. 

[ 1 ] It is conceded by both sides that the copcluding clause, "In wit- 
ness whereof," etc., was not dictated, but was added by the stenog- 
rapher who took the same from some contract form. It is claimed 
that the original omission of the concluding clause supports the view 
that the agreement was recognized by both parties as being informai 
and preliminary; but this is negatived by the fact that neither the 
appearance of the undictated clause in the transcribed agreement nor 
the formai way in which the name of complainant company appears- 
as a signatory by Allen, with the letters "L,. S." at the end, elicited any 
comment at the time the document was signed, which tends to indicate 
that they met with approval. The formai opening words, "Mémoran- 
dum of Agreement Reached July 9, 1914, Between the Bijur Motor 
Lighting Company and Victor Bendix," and the protracted meetings 
and negotiations before an understanding was reached, make applica- 
ble the gênerai rule of strict construction, which requires resolving 
any doubt as to the true meaning and construction of any of the pro- 
visions against the complainant, at whose instigation the parties met 
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for the purpose of reaching an agreement, and by whom or under 
whose supervision it was prepared or drawn. Wilson v. Cooper et al. 
(C. C.) 95 Fed. 625; Van Zandt v. Hanover Nat. Bank, 149 Fed. 127, 
79 C. C. A. 23 ; Christian v. First Nat. Bank of Deadwood, S. D., 155 
Fed. 705, 84 C. C. A. 53. Under the circumstances the fact that the 
concluding clause was not dictated, but was added by the stenographer, 
does not warrant the inference that the writing constituted an incom- 
plète agreement, or merely a mémorandum of what was to be later 
embodied in a formai agreement. The writing contains ail the élé- 
ments of a valid contract, regardless of the concluding clause. Nor 
were the instructions by the président of complainant to Allen to initial 
the document as distinguished from signing it, of material importance 
(Bean v. Clark [C. C] 30 Fed. 225) ; none of the salient provisions 
having been changed af ter his departure. 

[2] A question, however, arises as to Bijur's authority to exécute 
the agreement without the express sanction of the board of directors. 
It is true the défendants are required to prove the authority of the 
président to make license agreements ; but the burden has, I think, 
been fairly met. The many authorities cited in complainant's brief 
in support of the contention that a président of a corporation upon 
gênerai principles has no légal right to sell or convey the property of 
the corporation, or bind it by his contract to do so, without the con- 
currence of the board of directors, no doubt correctly states the law; 
but such authorities are hère inapposite. It cannot be presumed that 
Bijur was without authority, as the business of the complainant, among 
other things, was to do the very thing which he did, namely, "to ac- 
quire, sell, and deal in patents and patent rights upon inventions." The 
case of Kansas City Hay Press Co. v. Devol et al. (C. C.) 72 Fed. 717, 
urged as a controlling précèdent, can easily be distinguished. There 
the patent was assigned by the président and secretary, without any 
authorization of the board of directors, to pay a personal debt of the 
président, the patent being the only asset possessed by the corporation ; 
moreover, there is no proof that considération passed to the company, 
and the gênerai management of its afïairs, under the by-laws, was in 
the président and board of directors. 

In De La Vergne Refrigerating Mach. Co. v. German Savings In- 
stitution, 175 U. S. 40, 20 Sup. Ct. 20, 44 L. Ed. 65, the président, 
without authority from the board of directors, entered into a contract 
with another to acquire ail its assets and stock, which at the time were 
in the hands of a receiver for the benefit of creditors, and the Suprême 
Court held that under such circumstances no considération could pass 
to the buying company, and as the laws of the state where the buying 
company was incorporated prohibited such company from using any of 
its funds to buy stock in any corporation, the transaction was ultra 
vires. Without going into the other cases cited on this point by the 
complainant, I conceive it to be the law that officers or agents of a 
corporation, who are permitted to hold themselves out as authorized 
to act, bind the corporation by their silence when there is a duty upon 
them to speak. In United States Bank v. Dandridge, 12 Wheat. 63, 6 
L. Ed. 552, the Suprême Court said : 
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"If offlcers of the corporation openly exercise a power which présupposes 
a delegated authority for the purpose, and other corporate acts show that tho 
corporation must hâve contemplated the légal existence of such authority, the 
acts of such offlcers will be deemed rlghtful, and the delegated authority will 
be presumed. * * * In short, we thlnk that the acts of artiflclal persons 
afCord the same presumptlons as the acts of natural persons. Bach afCords 
presumptlons, from acts done, of what must have^preceded them, as matters 
of right or matters of duty." 

The gênerai principle of law applicable to the power s and duties of 
executive oiificers of corporations is not believed entirely inapt under 
the facts herein disclosed, and by analogy the case of Standard Fashion 
Co. V. Siegel-Cooper Co., 44 App. Div. 121, 60 N. Y. Supp. 739, is 
of value. There the contract was signed by the gênerai manager, virho 
acted for the président of the company during the latter's absence 
from the room, with knowledge that a completed contract for space 
in the company's department store was with his approval about to 
be signed and delivered, His authority and that of the gênerai man- 
ager, the signer, to make the contract was questioned, on the ground 
that the by-laws of the company did not give them such authority; 
but the court said : 

"It is idle to appeal to the by-laws of such a corporation as affectlng con- 
tracts made with thlrd persons in reliance upon the apparent authority of its 
executive agents." 

And quoted from Rathbun v. Snow, 123 N. Y. 349, 25 N. E. 379, 

10 L. R. A. 355: 

"By-laws of business corporations are as to thlrd persons private régula- 
tions, blndlng as between ♦ * * its members or thlrd persons havlng 
knowledge of them, but of no force as limitations per se as to thlrd persons 
of an authority which, except for the by-law, would be construed as withln 
the apparent scope of the agency." 

The court considered that letting space in the department store was 
as much a part of the business of the corporation as buying and sell- 
ing other commodities in which the company dealt. In the présent 
case, as heretofore stated, a part of the business of the complainant 
company was the actual dealing in patent rights, and it is shown to 
hâve been the owner of upwards of 100 patents covering varions ar- 
ticles of manufacture in which it dealt, and accordingly the making 
of license agreements was, I think, within the scope of its ordinary 
business, especially as there is évidence in the record of other trans- 
actions relating to the issuance of patent licenses by Bijur and ratifi- 
cation of his acts by the board of directors at a later date. See Sco- 
field et al. v. Parlin & Orendorflf Co., 61 Fed. 804, 10 C. C. A. 83 ; 
10 Cyc. 903 ; 10 Cyc. 941 ; Cook on Corporations, § 725 ; Jenson v. 
Toltec Ranch Co., 174 Fed. 86, 98 C. C. A. 60. 

Nor is the contention convincing that a différent rule applies in 
the fédéral courts than in the courts of New York state with regard to 
b)f-laws and corporate agency. In San Antonio v. Mehafïy, 96 U. S. 
312, 24 I,. Ed. 816, the Suprême Court, citing Whitney Arms Co. 
V. Barlow et al., 63 N. Y. 62, 20 Am. Rep. 504, says: 
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"The doctrine of ultra vires, whether invoked for or agalnst a corporation, 
is not favored in the law. It should never be applied where it wUl defeat the 
ends of justice, If such a resuit can be avolded." 

In Patterson v. Robinson, 116 N. Y. 193, 22 N. E. 372, it is said: 

"Where a contract, made In the name of a corporation by Its président, Is 
one the corporation has power to authorize Itg président to make, or to ratlfy 
after It has been made, the burden Is upon the corporation of showlng that 
It was not authorlzed or ratifled." 

Nor is St. Vincent Collège v. Hallet, 201 Fed. 471, 119 C. C. A. 
647, an authority on this point, as a careful reading of the case will 
clearly show, for there, it is enough to state, the learned court pointed 
out the distinction between the principles of corporation law applicable 
to charitable corporations and to trade corporations. 

Bijur was not only the président, but also the gênerai manager, of 
the complainant company, and had full power and authority over 
its business afïairs. He was in active charge, controlled its policy, 
owned a large bloclc of the capital stock, and with one exception the 
directors were relatives of his. Meetings of the board of directors 
were few, and in fact none was held until more than a year after 
the contract in controversy was made. From this it may be inferred 
that the company practically invested its président with the powers 
of the board of directors in relation to licensing patents, and it was 
therefore bound by his acts in the same way as though such acts had 
been specifically authorized by the board. He had the power to dele- 
gate to Allen, an employé of the company, the doing of a ministerial 
act which he himself was empowered or authorized to do. Standard 
Fashion Co. v. Siegel-Cooper Co., supra. It was the act of an 
amanuensis in obédience to instructions given him. Commercial Bank 
of Lake Erie v. Norton & Fox, 1 Hill (N. Y.) 501. 

[3] It is further contended that the Eclipse Company was neces- 
sary as a party to the agreement, and that, as it did not sign the same, 
the complainant was released; but as such company had previously 
been licensed by Bendix to manufacture starters under his invention 
and other starting device inventions acquired by him, of which com- 
plainant had notice, it was not astonishing that the agreement for the 
greater part was phrased to indicate an agreement between Bendix 
and the complainant only. Dunn testified that he did not expect to 
become a party to the instrument, save in the way of becoming a 
beneficiary through Bendix's acquirement, and none of the provisions 
of the agreement, except perhaps the ninth, which is qualified and 
explained by the twelfth, suggests the necessity of the Eclipse Com- 
pany's becoming a party to the agreement, and thus the premises 
upon which the argument is predicated, that the instrument cannot as 
a matter of law bind either of the signers because of nonexecution 
by the Eclipse Machine Company, fail. Whitaker v. Richards, 134 
Pa. 191, 19 Atl. 501, 7 h. R. A. 749, 19 Am. St. Rep. 684; Cutter v. 
Whittemore, 10 Mass. 442; Dillon v. Anderson, 43 N. Y. 231. 

It is further submitted that Bendix and Dunn practically concède, 
in a letter written to Blair a short time after the instrument was 



96 237 FBDBRAL BEPORTŒB 

signed, that it was incomplète and merely a mémorandum of a formai 
agreement to be entered into in thç future. The letter is as f oUows : 

"The Waldorf-Astoria, Net? York, 7/9, 1914. 

"Dear Mr. Blair: I wiU be In Chicago Saturday morning, and will hâve 
Mr. Hlbben write up a complète and final agreement per your mémorandum, 
and send it to you along with the foreign data for your approval. * • * 
"Very truly yours, V. Bendls." 

Contemporaneously therewith he telegraphed Brandenburg, his as- 
sociate, as foUows: 

"New York City, July 9, 1914. 

"Q. G. Brandenburg, c/o Brandenburg & Company, 1112 South Mlchigan Ave- 
nue, Chicago, Illinois. 

"Hâve signed papers completing very satlsfactory arrangements with Bi- 
jur, who has also signed exclusive llcense to us. * • • V. Bendlx." 

On comparison there will be observed an apparent inconsistency 
in thèse communications, but in the light of the évidence they are in 
accord with defendant's claim that, after making the agreement, the 
understanding was that a formai written license under the Bijur 
patent and a formai license under the Bendix foreign application, 
including the warranty that a certain claim had been allowed in a 
German patent, should be prepared independently of the agreement. 

It was in terms agreed that Béndix should fumish the wording of 
the broadest claim that had been allowed to his German application, 
and it was testified by complainant's witnesses (see Blair letter, Plain- 
tiff's Exhibit 12, in answer to a letter from Bendix's solicitors, con- 
veying information as to filing date, and including drawings of the 
German application, also bearing upon this claim) that the German 
application was regarded an important feature in the negotiations pre- 
ceding the contract, and that the supposed allowance of the claim 
having a scope as broad as the Bijur patent "was in his [Bijur's] mind 
to form a leading compensation for a license to Mr. Bendix" ; but in 
my opinion paragraph 11 does not make the operativeness of the con- 
tract dépendent upon a condition précèdent, and to read such a condi- 
tion into it would do violence to the principle that ail prior negotiations, 
understandings, and intentions were merged in the written agreement, 
and, accordingly, the agreement cannot be varied, contradicted, or 
modified to comport with what is now claimed to hâve been a primai 
reason for entering into the contract. 

There was discussion as to whether the Bendix claims embodying 
the screw shaft device would dominate the Rushmore device in Ger- 
many ; but the testimony of Blair relating thereto was not so clear and 
definite as to convey the impression that it was desired to dominate it, 
in the sensé that it would be held an infringement, and that unless this 
resulted an agreement would not hâve been entered into. Allen on 
this point testified substantially that Bendix, in the présence of Dunn, 
said that he had applied in Germany for a patent covering his method 
of Connecting up the motor with the gasoline motor, and that as he 
knew that the Rushmore company had most of the business over in 
Europe, and as he understood that we were trying to break in, he held 
out that his "patent would be very valuable over there," that "it domi- 
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nated the Rushmore patent," and that they "could put Rushmore out 
of business." But Bendix and Dunn denied such statements, and testi- 
fied to a radically différent version — i. e., that the conversation simply 
suggested that the Bendix German appHcation would operate to secure 
protection in Germany of, a device competing with the Rushmore de- 
vice, that the broadest German claim was to be furnished, but that 
nothing was said about leaving the matter open, as testified by Blair^ 
until he (Blair) had a chance to give an opinion as to the scope of the 
Bendix claim. As the Bijur device in suit was not patented in Ger- 
many, it is not improbable that the acquirement of the Bendix applica- 
tion would hâve been désirable, and would hâve given substantial pro- 
tection to the starting device manufactured under the Bijur patent. 
The drawings of the Bendix device, which were submitted to Blair, 
indicated a relative movement between the pinion and the shaff, and, 
if the dominancy of the Rushmore device then marketed in Germany 
had been the principal reason for making the contract, Blair, it is rea- 
sonable to suppose, would not hâve omitted a statement to that effect. 
Besides, there was nothing in the agreement to indicate an intention to 
assign the légal title to the Bendix application, so that action might be 
brought against the Rushmore company for infringement in Germany, 
and presumably such a provision would hâve been embodied therein, 
regardless of what the law in Germany might hâve been as to the right 
of an exclusive licensee to prosecute for infringement, if it had been 
intended that the license should supersede the Rushmore construction. 

The claim considered by défendants as the broad claim was submitted 
to complainant July 14, 1914, and on September 28th of the same year 
a somewhat differently phrased claim was submitted ; but in explana- 
tion it was testified that the earlier submission included original claim 
1, revised claim 1, and claims 2 and 3, which had not been objected to 
by the examiner, and which were therefore deemed allowed. The 
broadest of the claims submitted, according to complainant, was limited 
to the relative movement between the motor and the driving pinion, 
while the pinion in the Rushmore structure was made to move by the 
motor armature, but was claimed to hâve no relative movement with 
respect thereto. It is unnecessary, and indeed it is impossible upon 
this record, to détermine whether the broadest claim submitted by 
Bendix was broad enough to cover the Rushmore starter. 

It is finally contended, assuming the contract to bave been valid, that 
défendants failed to perform thereunder, as they did not vigorously 
prosecute the Remy application, but allowed the Bendix rights to go 
by def ault ; but this contention is, I am satisfied, without merit. The 
agreement by Bendix to furnish information as to the Remy applica- 
tion and to prosecute the interférence at his own expense were not 
conditions précèdent to the making of the license contract; the provi- 
sion being open to the construction merely that it was the intention of 
the parties to remove ail question of interférence by a third party, and 
the information imparted by Bendix at the time of making the contract 
being true, as the subséquent déclaration of interférence between the 
Remy company and the Bijur application showed. In acquiring the 
Remy application, it must be admitted, Bendix certainly eliminated 
237 F.— 7 
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objections raised against the grant of the patent to Bijur, a grant de- 
clared by the Patent Office to hâve been inadvertent. 

There were other provisions, as complainant contends, which might 
well hâve been referred to in the mémorandum agreement, such as the 
date of the Hcense, time of payment of royalty, etc. ; but their omis- 
sion does not invalidate the agreement, as it has frequently been held 
that, where no time is fixed for the performance of the contract, the 
law imphes a reasonable time for performance. Gill Mfg. Co. v. Hurd 
(C. C.) 18 Fed. 673. The évidence in its entirety shows that défend- 
ants hâve reasonably performed the obligations required of them under 
the agreement by tendering to the complainant the royalty specified, 
together with a license from Bendix to the Bijur company under his 
foreign patents and applications, and by afterwards tendering the 
Remy application, and by performing the acts required of them. 

My conclusion, therefore, is that the défendants do not infringe the 
Bijur patent in suit, and a decree, including spécifie performance as 
affirmatively prayed, may accordingly be entered, with costs. 



GRINNELL WASHING MACH. CO. v. CLARINDA LAWN MOWER 00. 
(District Court, S. D. lowa, C. D. September 6, 1916.) 

1. Patents <g=9327 — ^Vaiiditt — Précédents. 

In a suit for Infrlngement of a patent, the District Court wlU foUow a 
décision of the Circuit Court of Appeals, upholding the validlty of the 
patent, where the défendant, who asserted nonlnfringement, offered no 
new évidence as to its invalidity, and there was no proof relatlng to the 
validlty of the patent, except that appearlng In afBdavits. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 620-625; Dec. 
Dlg. <S=»327.] 

2. Patents <@=>310(10) — Trial Amendments — Allowance. 

In suit for infrlngement of a patent, where the case was specially as- 
signed for final hearlng by agreement of the parties, defendant's request 
for leave to amend Its answer, by Insertlng an extract from the answer of 
a défendant In another case Involving the infrlngement of the same patent, 
should be denled, where défendant conceded It had no proof as to the 
matter, but relled on the court taklng judiclal notice of the évidence in 
the other case; thls being partieularly true, as in the other case the 
validlty of the patent was upheld. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 516; Dec. Dlg. 
<Ê=310(10).] 

S. Patents «©=5243 — Infbinqement — Défenses. 

Where a patent was upheld as a comblnation of old éléments producing 
a new and useful resuit, or an old resuit In a more facile, economical, and 
efficient manner, défendant cannot defeat a charge of Infrlngement, be- 
cause each spécifie portion of its gearing device was différent from the 
spécifie parts on plalntlfC's device. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 382-384; Dec. 
Dlg. <s=»243.] 

In Equity. Suit by the Grinnell Washing Machine Company against 
the Clarinda Lawn Mower Company. Injunction granted. 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Orwig & Bair, of Des Moines, lowa, for complainant. 
Orr & Turner, of Clarinda, lowa, for respondent. 

WADE, District Judge. [1] The principal défense is noninfringe- 
ment. There is no proof relating to the validity of the patent, except 
what may appear in affidavits, and inasmuch as the Circuit Court of 
Appeals of this Circuit, in Newton Washing Machine Co. v. Grin- 
nell Washing Machine Co., 222 Fed. 512, 138 C. C. A. 112, has 
specifically determined that the patent is valid, it is the duty of this 
court to accept such adjudication as a guide herein. I do not hold 
that this is an adjudication as to the défendants; but, in the absence 
of any issue or proof introducing new défense or new évidence, it is 
my duty to follow the décision of the Court of Appeals. 

[2] This case was specially assigned for final hearing by agreement 
of parties, and at the time the case came on for hearing under such 
agreement a request was made for leave to amend the answer by in- 
serting an extract from the answer in Newton Washing Machine 
Co. V. Grinnell Washing Machine Co., supra; but défendant con- 
ceded that it had no proof, and relied upon the court taking judicial 
notice of the évidence in the other case. Inasmuch as thèse matters 
had been specifically determined by the Court of Appeals, I felt it my 
duty under the circumstances to deny the application ; especially was 
this my duty in view of the fact that the ofïer to amend was not made 
until the case came on for trial, and even at that time the parties had 
no évidence to establish the averments tendered. 

[3] The défense proceeded upon an erroneous theory as to the 
patent sustained by the Court of Appeals. Reliance was placed upon 
the fact that each spécifie portion of the defendant's gearing device 
was différent from the spécifie parts of the plaintiff's device; but the 
patent was upheld by the Court of Appeals of this Circuit merely as a 
"combination of old éléments producing a new and useful resuit, or 
an old resuit in a more facile, economical, and efficient manner." It 
was the patent upon the combination which was sustained, not upon 
the éléments or devices used in the combination. 

I realize that, in view of the opinion in Johnson v. Grinnell Washing 
Machine Co., 231 Fed. 988, 146 C. C. A. 184, by the Circuit Court of 
Appeals of the Seventh Circuit, the question of the validity of the 
patent is a close one ; but it is my duty to follow the décision of the 
Court of Appeals of this Circuit. 

I therefore hâve no choice, but to sustain the claims of the plaintiff, 
and to grant the injunction prayed for. 
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In re CITY OP SEATTLE. 

Plstrlct CJourt, W. D. Washington, N. D. Ângust 5, 1916.) 

No. 3372. 

1. Removai op Causes ®=»79(2) — Motion to Kemovb— Time fob Fiuho. 

Under Eem. & Bal. Code Wash. § 7768, a dty Instituted condemnatlon 
proceedinga to approprlate prlvate property to protect Its water supply; 
a pétition belng flled in the superlor court pursuant to section 7770. Sum- 
mons was served under section 7772, declaring that upon the flllng of the 
pétition summons returnable as summons In other civil actions shall be 
issued and served on the parties made défendant. Section 7774 déclares 
that upon retum of the summons, or as soon thereafter as the business of 
the court shall permit, the court shall proceed to the hearing of sueh pé- 
tition, and shall impanel a Jury to ascertaln the compensation to be made. 
By section 222, subd. 2, a défendant Is required to appear and answer wJth- 
in 20 days after service ; whlle section 411 provides for judgment by de- 
fault in case of f allure to answer, subdivision 2 declaring that, where the 
action is to détermine the amount of damages, the court may order the 
damage to be assessed by a jury, and provides that. If défendant glves no- 
tice of appearance before the expiration of the tlme for answering, he shall 
be entitled to 5 days' notice of the tlme and place of application to the 
court for the relief demanded. Held, that the statutes should be construed 
together, and upon the failure of défendant to file its pétition for removal 
wlthin 20 days, or to serve notice of Its appearance before the expiration 
of the 20 days fixed by summons, It walyed ail rlght to notice of further 
proeeedlngs, and the rlght of removal under Judiclal Code (Act March 3, 
1911, c. 231) § 28, 36 Stat. 1094 (Comp. St. 1913, § 1010), on the ground 
of dlverslty of dtlzenshlp. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dlg. §§ 141, 
142; Dec. Dlg. <S=»79(2).] 

2. Removal of Causes i®=»52 — Sepahabue Controveesies. 

Where a pétition to condemn land of a mortgagor was duly served 
on the mortgagor, and it failed to pétition for removal to the fédéral court 
withln tlme, there is no separable controversy, whlch will entitle the 
mortgagee to removal of the cause to the fédéral court thereafter on the 
ground of dlverslty of citizenship. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 102, 
103, 105 ; Dec. Dlg. (@=>52.] 

In the matter of the pétition of the City of Seattle to condemn, ap- 
propriate, and damage private property for the purpose of protecting 
the supply of fresh water of tlîe city from pollution, as provided for 
and specified in Ordinance No. 35647 of said city. On pétition of the 
Chicago, Milwaukee & St. Paul Railway Company and another, the 
cause was removed to the fédéral courts. On motion to remand. Mo- 
tion granted. 

Hugh M. Caldwell, Corp. Counsel, and Walter F. Meier and Frank 
S. Grifïith, Assts. Corp. Counsel, ail of Seattle, Wash., for city of Seat- 
tle. ' 

F. M. Dudley and G. W. Korte, both of Seattle, Wash., for défend- 
ants. 

NETERER, District Judge. [1] Pétition is filed by the city of 
Seattle, pursuant to the laws of Washington and ordinance of the city, 

€=3For otliter cases see same topic & KSY-NUMBER lu ail Key-Numbered Dieests & Indexe» 
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seeking to appropriate certain lands belonging to the Chicago, Mil- 
waukee & St. Paul Railway Company, in which the United States Trust 
Company of New York and Edward Sheldon, and the Guaranty Trust 
Company of New York and Alexander J. Hemphill, are interested as 
mortgagees. Summons was duly served upon the défendant railway 
Company on the 6th of May, 1916. No summons has been served upon 
the other petitioners. Separate pétitions for removal were filed on the 
6th of June, 1916, on the ground of diversity of citizenship and sep- 
arable controversy. Motion has been made to remand the cause to the 
state court upon the ground that there is no separable controversy and 
the pétition was filed out of time. 

This proceeding is prosecuted under the provisions of section 7768, 
Rem. & Bal. Codes & Statutes of Washington, and pétition is filed pur- 
suant to section 7770, and défendants brought into court by summons 
as provided by section 7772, which provides that: 

'Tpon the fiUng of the pétition aforesald * * * summons, retumable 
as summons in other civil actions, shall be issued and served upon the persons 
made parties défendant. * * * " 

And by section 222, subd. 2, R. & B., supra, a défendant is required 
to appear and answer within 20 days after service. 
Section 7774, Rem. & Bal., supra : 

"Upon the retum of said summons, or as soon thereafter as the business 
of court wlll permit, the said court shall proceed to the hearing of such pétition 
and shall impanel a jury to ascertaln the just compensation to be paid for the 
property taken or damaged ; but if any défendant or party In interest shall 
demand, and the court shall deem It proper, separate juries may be impaneled 
as to the compensation or damages to be pald to any one or more of such 
défendants or parties In interest." 

A condemnation proceeding has been held by the Suprême Court, in 
Mason City & Ft. Dodge Ry. Co. v. Boynton, 204 U. S. 570, 27 Sup. 
Ct. 321, 51 L. Ed. 629, to be a suit in the generally understood sensé 
of that term. In section 411, Rem. & Bal., supra, provision is made 
for the entry of judgment or decree in case of default, providing the 
cases in which proof shall be taken. Subdivision 2 provides, where 
the action is to détermine the amount of damages, the court may or- 
der the damages to be assessed by a jury, and further provides: 

"If the défendant give notice of appearance in the action before the expira- 
tion of the time for answering, he shall be entitled to flve days' notice of the 
time and place of application to the court for the relief demanded In the 
complaint." 

The purpose of the statute of Washington unquestionably is to ap- 
ply the same rules with relation to the procédure in condemnation as 
in other actions, and any right granted to a party to such proceeding 
by law must be invoked prior to the expiration of the time fixed in civil 
actions. Sections 411, 222, 7772, and 7774, Rem. & Bal., supra, must 
be construed together, and upon the failure of the respondent to file its 
pétition for removal within 20 days, or serve notice of its appearance 
before the expiration of the 20 days fixed by summons, it waived ail 
right of notice of further proceeding and right of removal under sec- 
tion 28 of the Judicial Code. The pétition for removal of the Chicago, 
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Milwaukee & St. Paul Railway Company was therefore filed too late. 
Adams V. Puget Sound T. L. & P. Co. (D. C.) 207 Fed. 205. 

[2] The railway company beingthe owner of the land, the trust 
companies' interest being that of mortgagee, there is no separable con- 
troversy. State ex rel. Columbus v. Ry. Co. (C. C.) 48 Fed. 626; City 
of Washington v. Columbus & C. M. Ry. Co. (C. C.) 53 Fed. 673; 
Oroville & N. R. Co. v. Legett (C. C.) 162 Fed. 571 ; City of Le Mars 
V. lowa Falls & S. C. R. Co. (C. C.) 48 Fed. 661 ; Perkins et al. v. 
Ivake Superior & S. E. Ry. Co. (C. C.) 140 Fed. 906; Kansas City v. 
Hennegan (C. C.) 152 Fed. 249; Fishblatt v. Atlantic City (C. C.) 174 
Fed. 196; Seattle & Montana Ry. Co. v. State (C. C.) 52 Fed. 594; 
City of Bellaire v. B. & O. Ry. Co., 146 U. S. 117, 13 Sup. Ct. 16, 36 
L. Ed. 910. 

Motion to remand is granted. 



In re ROBINSON. 

Plstrlct Court, W. D. Washington, N. D. May 5, 1916.) 

No. 5638. 

Bankruptct <S=»116 — Monet in Custodt or Court— authobity of Court. 

The bankrupt and another were Indicted for consplracy to conceal as- 
sets from the trustée. Petltioner was arreated in another district, and at 
that time a sum of money was found -upon his person, whereupon he con- 
sented to the forwarding of the money to the bankruptcy court, stating 
that, if it was declded in the bankruptcy proceedlngs the money belonged 
to the bankrupt, he was wllllng to rellnqulsh It, but asserting that the 
money belonged to hlm. Thereafter petltioner flled In the bankruptcy pro- 
ceedlngs a pétition for delivery of the money to hlm, to whlch payment 
creditors objected. Hclâ, that, in vlew of Bankr. Act July 1, 1898, c. 541, 
§§ 60b, 67e, 70e, 30 Stat. 562, 564, 565 (Comp. St. 1913, §§ 9644, 9651, 9G54), 
providing for vacation of préférences, for recovery of property transfer- 
red by the bankrupt withln four months of bankruptcy, and for the avoid- 
ance of transfers which creditors mlght hâve avolded, the court of bank- 
ruptcy should retain the money until the right thereto was adjudicated, 
and the trustée should be requlred to Joln issue on the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. <®=>116.] 

In Bankruptcy. In the matter of the bankruptcy of J. B. Robinson. 
On pétition of Louis Robinson for retum of money in custody of court. 
Pétition for immédiate return denied, and trustée in bankruptcy di- 
rected to join issue thereon. 

Philip Tworoger and Edward Judd, both of Seattle, Wash., for pe- 
tltioner. 

Leopold M. Stem, of Seattle, Wash., for creditors. 

NETERER, District Judge. On March 29, 1916, the grand jury 
returned an indictment against J. B. Robinson and Louis Robinson 
on a charge of conspiracy to conceal assets from the trustée in bank- 
ruptcy of J. B. Robinson. Louis Robinson, the petitioner, was ar- 
rested in the Northern district of Illinois, and on pétition for removal 

(Ss>For other cases see same topic & KEY-NUMBKR In ail Key-Numbered Dlgests & Indexes 
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waived examination and bond, and was directed returned to this district. 
About April 8th there was transmitted to the judge of this court a draft 
drawn by the Continental & Commercial National Bank of Chicago, on 
the National Bank of Commerce, of Seattle, Wash., dated March 27, 
1916, numbered 39,245, and for the sum of $640, payable to the order 
of the clerk of the District Court of the United States, Western Dis- 
trict of Washington, accompanied by a letter f rom Judge George A. 
Carpenter, District Judge for the Northern District of Illinois, in which 
the f ollowing appeared : 

"The marshal found, as it 1» stated, sewed in Eobinson's coat, $680. The 
attorneys for the credltors at Seattle asked me to impoimd the money. The 
prlsoner also Invited me to take charge of $640 of the money, saying that if 
the court in the bankruptcy proceedings decided the money belonged to the 
bankrupt he was perfectly willing to give it up, but insisted ail of the time 
that it was his. The attorneys clalmed that it was a part of the proceeds of 
goods of the bankrupt sold hère. Of course, as to this I hâve no knowledge. 
The money was deposited with the clerk of the court, and I told Robinson it 
would be forwarded to your court to awalt disposition in due course of the 
bankruptcy proceedings. Accordingly I Inclose draft. * * * " 

The draft was delivered to the clerk of this court. On April lOth 
Louis Robinson filed a pétition in the bankruptcy proceedings, in 
which it is stated that he was arrested in Chicago on the 22d day of 
March on the charge of conspiracy to conceal assets from the trustée, 
and that at the time of his arrest he had in his clothes $640 in money 
belonging to him, that the officers threatened to take the said money, 
and "that thereupon the petitioner delivered the said money to Hon. 
G. A. Carpenter, one of the Judges of the District Court for the North- 
ern District of Illinois, with the request that the money be forwarded 
to the clerk of this court, to be delivered upon the petitioner's arrivai, 
to him," and he further allèges that said money was forwarded and 
is now in the hands of the clerk of this court, and allèges that he is 
the sole owner of the money, that no other person has any interest 
therein either directly or indirectly, and prays an order of the court di- 
recting the clerk to pay said sum to the petitioner. 

At the time the pétition was presented to this court, attorneys rep- 
resenting the creditors in the bankruptcy proceedings appeared in court 
and objected to the payment of the money, claiming that it was a part 
of the estate of the bankrupt, and that an order should be entered di- 
recting the payment of it to the trustée in bankruptcy. A pétition also 
was filed and presented at the time to the court, praying that the adju- 
dication in bankruptcy be set aside. After hearing, the pétition to 
set aside the adjudication was denied. 

It appears from the record in this case that the petitioner voluntarily 
surrendered the money to the District Court for the Northern Dis- 
trict of Illinois, saying that, "if the court in bankruptcy proceedings 
decided the money belonged to the bankrupt, he was perfectly willing 
to give it up." It is apparent from the entire record in this case that the 
petitioner did indicate a willingness that the right to this money should 
be adjudicated by the bankruptcy court. If this money is a part of the 
proceeds of merchandise of the bankrupt, and the petitioner conspired 
with the bankrupt to conceal this from the trustée in bankruptcy, 
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then the money clearly should not be returned to the petitioner, but. 
should be ordered paid to the trustée in bankruptcy. If, on the other 
hand, the money is the property of the petitioner, and bears no relation 
to the merchandise of the bankrupt, then it should be paid to the peti- 
tioner. The money being in the custody of the court, it is clearly the 
duty of the court under the Bankruptcy Act (sections 60b, 67e and '70e) 
to retain the money until the right thereto is adjudicated. Collier on 
Bankruptcy (lOth Ed.) page 487b. 

The pétition to return the money at this time is therefore denied. 
The trustée in bankruptcy is directed to' join issue upon the pétition 
which has been filed, so that the same may be determined, and show 
cause why said money should not be returned to the petitioner; the 
issue to be determined in due course, and such order maJe as the dis- 
closed facts may justify. 



PBOVIDENT LIFE & TRUST CO. et al. r. FLETCHER et aL 

(District Court, S. D. New York. November 1, 1916.) 

No. E 10^-111. 

1, TJstrBT ®=»37 — UsuBioTJS Tkansactions — Uncertaintt as to Repatmknt 

OP Peincipal. 

As a gênerai rule a transaction is not usurious, if the principal is put 
at any genulne hazard. 

[Ed. Note. — For other cases, see Usury, Cent Dlg. § 92 ; Dec. Dig. (©=s37.] 

2. UsuBY <S=>37 — UsxJEious Transactions— Purchase of Contingent Legact. 

A transaction by which a legatee 44 years old, who had been refused 
life Insurance by a number of companies as a bad rlsk, in considération of 
money advanced him, asslgned an interest In a legacy payable to hlm only 
In case he reached the âge of 55 years, held not usurious. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. § 92 ; Dec. Dig. <S=> 
37.] 

8. Equitt <S=>13 — Gbounds fob Equitabub Reliet^-Unconscionable Con- 
tkacts. 

In such case œere inadequacy of considération Is not sufficlent to ren- 
der the asslgnment invalld, and where the assignor had an Income of 
$9,000 a year, and had previously made simllar assignments of other leg- 
acles, which had matured, and had full understandlng of the transaction, 
there Is no ground upon which a court of equlty should grant relief, as 
against an inéquitable or unconsclonable bargaln. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. § 26 ; Dec. Dlg. <S=> 
13.1 

4. Executobs and Administbators <@=524(2) — Riqiit to Sue in Fobeion Ju- 
eisdiction— Fedeeai, Coubts— New Yobk Statute. 

Foreign executors, who hâve flled the papers requlred by Code Clv. 
Proc. N. Y. § 1836a, may maintain a suit in a fédéral court in New York. 
to recover assets of the estate. 

[Ed. Note.'— For other cases, see Executors- and Adminlstrators, Cent. 
Dlg. §.2334; Dec. Dig. <S=»524(2).] 

In Equity. Suit by the Provident Life & Trust Company and Cath- 
erine Stewart Wood, as executors of the will of William Brewster ■ 
Wood, deceased, against Austin B. Fletcher, as testamentary trustée 

C=3For other cases see same toolc & KEY-NUMBE!R in aU Key-Numbered Dlgests & Indexes 
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of Conrad Morris Braker, under the will of Conrad Braker, Jr., de- 
ceased, and Conrad Morris Braker. Decree for complainants. 

This Is a suit In equlty to compel the défendant Austin B. Fletcher, as test- 
tamentary trustée under the last wlU and testament of Conrad Braker, Jr., 
to pay over to the plaintlffs $15,000, with interest from January 5, 1907, under 
the flfteenth and slxteenth paragraphs of the wlU of the sald Braker. The 
plaintlffs are the executors under the last wlU and testament of William Brew- 
ster Wood, deceased, of Phlladelphla. The défendants are the trustée above 
named and Conrad Morris Braker, the beneflciary under the sald flfteenth and 
slxteenth items of the last wlU of Conrad Braker, Jr., by virtue of whlch trusts 
were created out of whlch the plaintlffs seek to be paid. The jurlsdictlon of 
this court dépends upon the tact of dlversity of citlzenshlp, and has been es- 
tablished by the Suprême Court, to whlch an appeal was taken on that point. 
The facts are as follows : 

Conrad Braker, Jr., died on the 21st of July, 1890, leaving hls wlfe, Frances 
J. Braker, and his next of kin, the défendant Conrad Morris Braker, a son, 
and anôther son, Henry J. Braker. By hls will he left various provisions in 
trust for hls son Conrad Morris Braker, whom It Is clear he already thought 
incapable of managing hls own affalrs, although at the time of hls death the 
sald Conrad Morris Braker was already 32 years old. Thèse provisions were 
as follows: 

In the twelfth Item of hls will he bequeathed to the sald Conrad Moîris 
Braker the sum of $30,000, of whlch $5,000 was to be paid within 60 days after 
the testator's death, and the remaining $25,000 within 6 months thereafter. 

In the thlrteenth item of hls will he settled a fund of $20,000 in trust upon 
his grandchild, Florence May Braker, and created a contingent remalnder 
thereln in favor of Conrad Morris Braker, in the event of the death of the 
sald Florence May Braker before she reached the âge of 2J. yeara. This 
provision never came into effect. 

In the fourteenth item of hls will he bequeathed to hls son Henry J. Braker 
$50,000 in trust for Conrad Morris Braker, to pay him the interest tiiereon dur- 
ing his life, to pay $20,000 of the principal 10 years after his death, $20,000 
15 years after his death, and the remaining $10,000 20 years thereafter. Thèse 
were contingent remainders. 

By the flfteenth item of hls will the testator bequeathed a further sum of 
$50,000 to Henry J. Braker in trust for Conrad Morris Braker, to pay the in- 
terest to him until he should reach the âge of 55 years, when the same should 
be paid to him, and, in case of his death before, over to his wife, Florence, for 
life, and the remalnder to the testator's grandchild. 

In the slxteenth item of his will he bequeathed one-half of the resldue of 
his total estate, after the bequests theretofore niade for the beneflt of Conrad 
Morris Braker, to his son Henry J. Braker, in trust for Conrad Morris Braker 
until he should reach the âge of 55, at whlch time the trustée should pay over 
to him the whole amount, less $25,000, with whlch, at the âge of 54, the trustée 
should purchase for him an annulty. 

On the 25th day of February, 1902, Conrad Morris Braker executed an as- 
signment in writing to the New York Finance Company, a New York corpora- 
tion, of ail his interest to the extent of $35,000 in the contingent remalnder of 
$50,000 bequeathed him under the flfteenth item of hls father's will, and in 
the contingent residuary remalnder likewlse bequeathed to him in the slxteenth 
Item of the said will, subject to prior assignments to one Frank L. Babe, whicti 
will be later mentioned. The circumstances under wliich this transfer was 
made will also be set forth in détail later. 

On July 5, 1912, the New York Finance Company executed Its promissory 
note to William Brewster Wood, the plaintiff's testator, in the sum of $15,000, 
and on the same day therewith pledged, likewlse by written assignment, aa 
collatéral securlty thereto, ail thelr right arising by virtue of the assignment 
of Conrad Morris Braker of February 25, 1902, heretofore mentioned. On 
May 14, 1912, the New York Finance Company executed a second agreement, 
this time to the executors of William Brewster Wood, who had died on the 
24th day of Aprll, 1905, reciting that there was due, upon the said note of 
$15,000, $19,725, and conveying to the said executors ail their right, titlè, and 
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Interest to the estent of $20,000 in thc contingent remalnder bequeathed to 
Conrad Morris Braker under the sixteentli item of the will of Conrad Braker, 
Jr. The asslgnment of Conrad Morris Braker to the New York Finance Com- 
pany of the bequest under the sixteenth item of the will was not for $20,000, 
and that figure appears to hâve been reached because the transfer to Frant 
L Rabe under the flfteenth item of the will conveyed $35,000 out of the total 
of $50,000, leaving the $15,000 applicable upon the $35,000 assigned by Braker's 
asslgnment to the New York Finance Company on February 25, 1902. TUIs 
left $20,000 of such asslgnment to be borne by the bequest under the sixteenth 
item. The direct conveyance to the executors of Wood, therefore, is llmlted 
to the sixteenth Item and to $20,000; for the balance they must claim as 
executors of a pledgee. 

The asslgnment of Conrad Morris Braker to the New York Finance Com- 
pany took place on the day mentloned in the document between one Cochran, 
an offlcer of the company, and Braker hlmself. Braker received only $2,150, 
for which he gave his recelpt. He swears that he did not read the papers, 
and did not know what they contalned, but that he supposed it was a simple 
loan, and that he could repay it when due. Depue, an olHcer of the company, 
swore that he read the papers tb Braker before the day of exécution, and 
the stenographer of the New York Finance Company swore that she had seen 
Braker reading them. Cochran, who closed the transaction, swore that on 
the .day in question he handed the asslgnment and affldavit to Braker, who 
read them both over in hls présence. The closlng papei-s consisted of the 
asslgnment already mentioned, and of two afBdavits, one executed by Florence 
Braker, Conrad Morris Braker's wife, and the other by Braker himself, which 
reclted that he would be 44 years of âge on the 25th day of February, 1902, 
that he had made certain assignments of hls interests, under the will, but that 
except for such assignments the remainders were unlncumbered. The affldavit 
of Florence Braker, which was executed on the ISth day of February, 1902, 
at Stamford, Conn., and which had been taken there for that purpose, re- 
cited that she was fully acquainted with the facts and that she knew of no 
sale other than those recited by Braker himself. In her déposition, Florence 
Braker swore that she signed the affldavit wlthout reading it, but she said 
that Helfrich, who was an Intermediary between Braker and the New York 
Finance Company, told her that, if her husband died before he reached 55, 
the company would hâve to lose the money : that that was a risk they would 
hâve to run, as they would get nothing. She also swore that Helfrich had 
told her that the transaction was a loan, which her husband could be rld 
of if he paid back the money he had received. 

Braker, as part of the transaction hère in question, had orlginally agreed 
to insure his life for the beneflt of the New York Finance Company^ and after 
application to four or five of the leading Insurance companies he had been 
rejected as a bad rlsk, owing to a supposed affection of the kidneys. In view 
of thla failure there were executed two additional papers at closing, an add- 
ed asslgnment of $1,800 in place of the pollcy, and a collatéral agreement for 
the release of this assignaient, if within a year he should secure the pollcy 
of Insurance above mentioned. He never procured the Insurance, and the as- 
slgnment, therefore, remains outstanding. 

Conrad Morris Braker had made several prlor transactions of the same or 
nearly the same character. On January 25, 1901, he borrowed of Mehry B. 
Loeb $5,000, payable on July 21, 1905, and assigned to hlm as collatéral an 
interest to the extent of $20,000 under the fourteenth item of the will. On 
February 7, 1901, Loeb released to Conrad Morris Braker one-half of hls 
interest under the fourteenth item of the wlU, and on February 11, 1901, 
Braker borrowed $2,500 from one William H. Sage, and assigned to Sage 
$8,000 of the one-half released by Loeb to Braker as aforesald. On April 18, 
1901, Braker assigned to Frank L. Rabe seven-tenths, or $35,000 of the bequest 
of the contingent remalnder, $50,000, payable to him under the flfteenth item 
of the will on February 25, 1913. In this asslgnment there was a further 
provision that, if that bequest was insufficlent, it should be made up under the 
sixteenth item of the will. For this Rabe paid him $3,500. On June 13, 1901, 
Braker assigned to Rabe ail his remalning Interest under the fourteenth item 
of the will, to wit, the remalnder of $20,000, payable July 31, 1005, and $10,000 
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payable July 31, 1910, subjeet to the prior asslgnments of Loeb for .$5,000 and 
to Sage of $8,000. For thls Rabe pald him $2,500. Thèse asslgnments to 
Rabe antedated the formation of the New York Finance Company, but werô 
made by him in the interest of that company when formed, and were assigned 
to the company on October 1, 1901. 

Braker, further to secure Sage and Loeb in thelr loana, took out three pol- 
Icles of Insurance upon his llfe in the Penn Mutual Life Insurance Company", 
which he assigned to them as collatéral, one of which went to Loeb and twô 
to Sage. On the 18th of Aprll, 1901, Braker assigned to Rabe any equity he 
might hâve in the Sage policies as addcd security for the advance of $3,500, 
and on the 13th of June, 1901, he assigned any equity which he might bave 
in the Loeb policy as added security for the advance of $2,500. On April 23, 
1901, Braker also took out two policies In the Equitable Life Insurance Com- 
pany, of $7,500 each. Thèse he assigned on April 24, 1901, to Kabe, as added 
security for the advance of that day. 

On July 21, 1905, one remainder of $20,000 under the fourteenth item 6t 
the wlU fell in, and Braker was paid. He distributed thls, $5,000 to Loeb, 
$8,000 to Sage, and $7,000 to Rabe. On that day there remained due under 
Rabe's assignment of April 18, 1901, $35,000 out of the remainders created by 
the fifteenth and sixteenth items of the will, and under Rabe's assignment 
of June 13, 1901, $10,000 out of the remainder created by the fourteenth item, 
which would fall due on July 21, 1910. By a suit In the Suprême Court of 
the State of New York between the New York Finance Company and Rabe, 
the assignment of June 13, 1901, was adjudicated usurious and void, and there 
remained due at the beginning of thls suit, therefore, only the assignment In 
suit, and the assignment of April 18, 1901. Conrad Morris Braker becamé 
55 years of âge on February 25, 1913, and the legacies became payable under 
the fifteenth and sixteenth Items of the wlU. 

The trustée was made a party, and raises no question, except to the juris- 
dlction of the court and the absence of certain parties, so that the substantial 
controversy is between the executors of Wood on the one hand and Braker on 
the other. 

Nathan A. Smyth and Peter B. Olney, Jr., both of New York City, 
for plaintifïs. 

Safford A. Crummey and Alfred G. Reeves, both of New York City, 
for défendant Braker. 

William P. S. Melvin, of New York City, for défendant trustée. 

LEARNED HAND, District Judge (after stating the facts as above). 
There are two preliminary questions of fact which require solution: 
First, whether Braker understood the character of the transaction at 
the time of its exécution ; and, second, whether the New York Finance 
Company had recourse to any life Insurance policies as security for 
the advances. 

I hâve no hésitation in finding that Braker understood the character 
of the transaction. He was at that time 44 years old, and had been 
engaged with mpney lenders in" four transactions within the year. His 
testimony is therefore not only inherently unlikely, but he is contra- 
dicted directly by Cochran, Depue, and Mrs. Jewell, and in effect by 
his wife, who says that Helfrich told her that, if her husband died 
before February 25, 1913, the company would lose its money, informa- 
tion inconsistent with the idea that it was an unconditional loan, as 
Braker now says. Furthermore, neither side dared call Helfrich, a 
considération counting against the défendant rather than the plaintifïs, 
because it rests upon him to show that the transaction was not what 
the documents make.it appear. The burden of proof in such cases 
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rests upon those who would show it as of a différent character from 
what is written. / 

I thînk it clear that the life insurance policies should not be taken 
as applicable to the transaction of February 25, 1,902, and yet it is only 
if they were so intended that they may be considered upon the ques- 
tion of usury. The parties meant Rabe to recover the whole face of 
the assignments of April 18 and June 13, 1901 ; they had no inten- 
tion of regarding them as security for the advances. It is precisely 
on that account 9iat one of them has already been held to be usurious, 
and that the other may be so held ; at least, it has been challenged. If 
Braker were to die, the assignments became due ; it was likewise the 
purpose of the parties, not Ûiat the policies should be security for a 
loan, but that Rabe should hâve the whole of them. At least, that is 
the way in which the documents read, and there is nothing to con- 
tradict them. The parties intended the transactions to take place just 
as they were written, and could not, therefore, hâve intended the pol- 
icies to be available upon the transaction of February 25, 1902. It is 
irrelevant that they might bave used the overplus of the policies to se- 
cure the repayment of February 25, 1902, if they had regarded the 
Rabe advances as loans, because they did not consider that they were 
loans at ail. On February 25, 1902, they also tried to get a policy, and 
they would hâve affected the whole transaction with usury if they had 
succeeded ; but their effort shows that they did not regard the existing 
policies as available upon this transaction. Moreover, even if they 
had intended the policies to stand as security for the transaction at 
bar, their intent would hâve been ineffectuaJ, because the Rabe trans- 
actions were void for usury, and with them fell the policies. I do not, 
indeed, think that the fact of thèse policies' being void affects the sit- 
uation, which must be controlled by the intent of the parties on Febru- 
ary 25, 1902; but the argument was made that intent was not the 
measure, and it is a perf ect answer that the policies could not be added 
security, because, being usurious, they were available for no purpose. 

[1,2] Thèse questions of fact being disposed of, the first question 
of law which arises is whether the transaction, without the security 
of any life insurance policies, was usurious. In Rex v. Drury, 2 Lev. 
7, LfOrd Haie seems to hâve thought that the obligor must be bound 
to pay the principal in order to constitute usury ; but such' is certainly 
not the law, and that case was disapproved in Scott v. Lloyd, 9 Pet. 
418, 447, 9 L. Ed. 178. The gênerai test is whether the principal is 
put at any genuine hazard. Chesterfield v. Janssen, 2 Vesey, 125 ; Ty- 
son V. Rickard, 3 Har. & J. (Md.) 109, S Am. Dec. 424; Colton v. Dun- 
ham, 2 Paige (N. Y.) 267. A number of cases hâve corne up in the 
State of New York similar to that at bar, and, indeed, some of them 
transactions of the New York Finance Company. They hâve gen- 
erally been held usurious, but in ail cases which I hâve been able to 
find they hâve been so held because, under ail the possible circum- 
stancès, the principal must be repaid. Wetzlar v. Wood, 143 App. 
Div. 311, 128 N. Y. Supp. 50; Id., 154 App. Div. 890, 138 N. Y. Supp. 
1148; Id., 214 N. Y. 639, 108 N. E. 1111 ; Hall v. Eagle Ins. Co., 151 
App. Div. 815, 136 N. Y. Supp. 774, affirmed 211 N. Y. 507, 105 N. 
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E. 1085 ; Hartley v. Eagle Ins. Co., 167 App. Div. 230, 152 N, Y. 
Supp. 686; Merc. Ins. Co. v. Gimbernat, 134 App. Div. 410, 119. N. 
Y. Supp. 130; Otten v. Freund, 150 App. Div. 434, 135 N. Y. Supp. 
59; Braker v. N. Y. Fin. Co., 155 App. Div. 894, 139 N. Y. Supp. 
1117; Id., 214 N. Y. 683, 108 N. E. 1090. In ail thèse cases, either 
in one way or another, the payment of principal was secured beyond 
any but colorable hazard. Now it is quite clear that in the case at 
bar the parties started out, as I hâve said, upon a usurious transaction, 
and if Braker had been able to secure a policy of life insurance noth- 
ing could be said for its validity, because the principal would hâve been 
secured under ail contingencies. But he was unable to get any insur- 
ance policy, and the necessary resuit, whatever the original purpose, 
was to imperil the principal, not upon a mère colorable hazard, but 
upon a genuine one. At that time he was 44 years old, and had been 
refused by at least four insurance companies as an undesirable risk, 
on account of his kidneys. The question whether he would live 11 
years or not was a genuine hazard of the most real sort, which can- 
not be disguised by the fact that he has in fact lived out the time. 
Whatever other illegality the transaction may hâve, it was certainly not 
usurious. 

[3] The second question of law is whether the case is one of those 
"catching bargains" against which a court of equity will relieve. The 
jurisdiction is amorig the oldest of the Court of Chancery (Aylesford 
v. Morris, L. R. 8 Ch. App. 484, 489), and is certainly connected with 
the préservation of family property (Twistleton v. Griffith, 1 P. Wms. 
310), and the importance of protecting wealthy young heirs from ruin- 
ing a patrimony before they feel the force of family traditions. It 
has never been defined with much clearness, for the languàge of Lord 
Hardwicke in Chesterfield v. Janssen, 2 Ves. Sr. 125, 155, 156, which 
seems to hâve been regarded as the best statement of the doctrine, does 
not, with déférence, define anything at ail beyond saying that there are 
circumstances short of deceit in which the court will regard one of 
the parties as at a relative disadvantage to the other. Until 1867 mère 
"inadequacy of considération" was undoubtedly enough in Engknd. 
Earl of Aldborough v. Trye, 7 Cl. & F. 436, 456; St. Albyn v. Hard- 
ing, 27 Beav. 1 1 ; Poster v. Roberts, 29 Beav. 467. But the situation 
proved intolérable, and in that year by 31 Vict. c. 4, it was provided 
that such inadequacy alone should not upset the bargain. 

In this country it is uncertain just what is the true rule. In Penr- 
sylvania the law was early settled as the statute of Victoria settled it 
in England in 1867. Davidson v. Little, 22 Pa. 245, 60 Am. Dec. 81 ; 
Re Jackson, 203 Pa. 33, 52 Atl. 125; Re Phillip, 205 Pa. 511, 55 Atl. 
212. The same is true in Virginia. Cribbens v. Markwood, 13 Grat. 
(Va.) 495, 67 Am. Dec. 775 (an excellent discussion) ; Mayo v. Car- 
rington, 19 Grat. (Va.) 74, 107. In two early cases, one in New York 
(Osgood v. Franklin, 2 Johns. Ch. 1, 25, 7 Am. Dec. 513), and the other 
in South Carohna (Butler v. Haskell, 4 Desaus. 651, 697), languagc 
was used which certainly recognized the English rule, thougk it was 
not necessary to the décision. In Illinois the cases do not décide the 
point (Parsons v. Ely, 45 111. 232, Gary v. Newton, 201 IlL 170, 66 
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N. E. 267; Hudson v. Hudson, 222 111. 527, 78 N. E. 917), but leave 
it likely that inadequacy of considération is not enough. In Massa- 
chusetts an early case certainly looks the other way, but nothing is de- 
cided. Trull v. Eastman, 3 Metc. 121, 37 Am. Dec. 126. 

I accept the Pennsylvania and Virginia rule as more appropriate to 
our modem society. We hâve no public concern for the préservation 
of f amily inheritances, and ought, I believe, hâve no tenderness towards 
expectants of rich reversions. It may be that the purchase of a re- 
mainder carries with it the burden of showing that there was no ex- 
ploitation of extrême need, no beguiling of youthful heirs, and even 
that the ancestor consented, when there is one — a doctrine very strange 
in American ears (Curtis v. Curtis, 40 Maine, 24, 63 Am. Dec. 651 ; 
Haie v. Hollon, 90 Tex. 427, 39 S. W. 287, Z6 h. R. A. 75, 59 Am. 
St. Rep. 819; Boynton v. Hubbard, 7 Mass. 112); but I cannot be- 
lieve that, in addition, it must be shown that the considération was 
what the court may think adéquate. Once the parties are shown ca- 
pable of dealing with each other, I can see no possible reason for refus- 
ing them the right to make their own bargain. Even allowing that 
youth or poverty in such circumstances create an incapacity to con- 
tract, there is certainly no valid reason in America for preventing the 
sale of expectancies. If it be not so, we shall find it necessary to per- 
mit it by statute, as was donc in England, for the supposed protection 
to such persons foils itself; they become incapable of selling when 
they need to sell. 

I hâve hitherto assumed that the considération hère was inadéquate, 
and perhaps it was; at least, the purchaser cannot show that it was 
not. Yet the matter is surely open to doubt, for, although the re- 
mainder was ten times, or nearly, the principal with interest to Febru- 
ary 25, 1913, the hazard was whoUy unknown and unascertainable. 
Actuarial tables are founded upon average lives, and Braker's was not 
such. His rejection by so many insurance companies proves that the 
hazard was not calculable, and it is quite impossible to fix the proper 
odds upon any basis but a guess. At least, we must concède that the 
considération may hâve been adéquate, though, were I to guess, I 
should say that it was not. 

Except for that élément, there is certainly no ground for interpos- 
ing. Braker was 44 years old, and had had earlier expérience in such 
matter s. Even if the tutelage of his father would not hâve been pre- 
posterous under the circumstances, his father was dead; he was not 
an expectant heir, but a remainderman on his own estate for life. 
He had the assistance of Helfrich, an ambiguous intermediary, to be 
sure, but at least not shown to be of the lender's party. Most im- 
portant of ail, he was already affluent; his income of $9,000 a year 
not only provided for his necessities, but gave him much greater wealth 
than of 99 men out of 100. I find it hard to hâve patience with the 
waterish sentiment which seeks to make such a man the court's ward, 
and to protect him- against the conséquences of his own foUy. If he 
is to hâve the enjoyment of great wealth, let him share its responsi- 
bility. If the prospect of a dollar so teased his appetite that the fu- 
ture ceased to be a reality, either let him be regarded as an incompe- 
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tent and put in ward, or let us treat him as a person in a world of 
persons, and let him weave his fate as he will. Whatever our judg- 
ment of those who profit by the imbecilities of their fellows, their pun- 
ishment should not, as I think, be through the répudiation of a prom- 
ise made under such circumstances. A hard bargain with a hard- 
pressed man is one thing ; we dp not allow a workman to barter away 
his protection from injury. But a hard bargain with a well-furnished 
spendthrift is another; I can see no social purpose in giving such a 
one an immunity which the community at large does not enjoy. 

[4] The next question is of the plaintiffs' capacity to sue. The as- 
signment of 1912 was clearly sufficient to pass any interest in the six- 
teenth item, for it was made to them as executors, and they did not 
take it by opération of law. However, it is quite likely that the re- 
mainder under this item will not be enough for the full debt, so that 
the question arises of their capacity to sue for the remainder created 
under the fifteenth item'. They hâve filed the papers requisite under 
section 1836a of the New York Code to enablc a foreign executor to 
sue in a New York court. The question is whether that statute should 
be held to cover a cause originally brought in a fédéral court. Had it 
been removed from the state court, Hayes v. Pratt, 147 U. S. 557, 
13 Sup. Ct. 503, 37 L. Ed. 279, would control ; but it was not. Sec- 
tion 1836a in form applies only to the state courts, and a literal inter- 
prétation of it would prevent its use in such a case as this, yet I am 
disposed to interpret it as meaning that the state of New York recog- 
nizes, under the conditions specified, the right of foreign executors 
to collect by process of law the property of their décèdent within the 
state, a matter over which the state of New York has entire control. 
Such executors may come into a fédéral court, it is true, only under 
the terms of an act of Congress ; but, if the substantive right is given 
them, the acts of Congress are sufficient. Their incapacity is not pro- 
cédural, but because administration is in rem, and the law of the ter- 
ritory where the res is situated, may recognize any one as a proper 
représentative of the décèdent. I cannot believe that the purpose of 
section 1836a was to recognize the foreign executor as such a proper 
représentative only when he sued in a state court. Lecouturier v. Ickel- 
heimer (D. C.) 205 Fed. 683. 

The last question is of the supposed prior conveyance by the New 
York Finance Company to Banes. At the trial I said that, if the trus- 
tée continued to press the point that the plaintiffs' title was affected by 
ihese conveyances, the matter would hâve to come up again, because 
it was not clear to me just what the situation was in that regard. If 
that matter, which certainly can be cleared up, is not pressed, the plain- 
tiffs may take a decree as prayed, with costs, without further delay. 
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JOHNSON T. BARRETT et al. (two cases). 

Plstrict Court, N. D. Georgia. October 9, 1916.) 

Nos. 73, 74 

1 BaNKBTTPTCT iS=»180 — FbAUDUIENT TEANSrBES — ^INTENT — EVIDENCE. 

Te conatltute a fraudulent conveyance, voldable under Bankr. Art July 
1, 1898, c. 541, § 67e, 30 Stat. 564 (Comp. St. 1913, § 9651), there mtist 
hâve been an actual intent to hlnder, delay, or defraud credltors, and the 
measure of proof requlred to establlsh sucb Intent Is the same that would 
be requlred to set aslde a conveyance as fraudulent agalnst credltors at 
common law. Evidence whlch only justifies a suspicion of frand Is not 
sufflcient. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 252, 253; 
Dec. Dlg. <S=»180.] 

2. Bankbuptct i@=s>184(2)— Pbefehbnces— Tbansfebs of Pbopebtï— Recoeding 
Laws. 

A State statute reaulrlng conveyanees of real estate to be recorded to 
render them valld agalnst subséquent purchasers or Incumbrancers in 
good faith without notice, but under whlch they are valld wlthout record- 
ing as agalnst gênerai credltors of the grantor, Is not a law requlring them 
to be recorded, withln the meaning of Bankr. Act 1898, § 60a, as amended 
by Act Feb. 5, 1908, c. 487, § 13, 32 Stat. 799 (Comp. St. 1913, § 9644), and 
for the purposes of the act a conveyance In such state is efCective from 
its date. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 276; Dec 
Dlg. <g=>184(2).] 

In Equity. Suit by A, A. Johnson, trustée in bankruptcy of EImo 
Iv. Barrett, against Elmo L. Barrett, and others. Decree for défend- 
ants. 

John M. Slaton and J. H. Porter, both of Atlanta, Ga., for com- 
plainant. 

A. C. Wheeler, of Gainesville, Ga., and I. L,. Oakes, of Lawrence- 
ville, Ga., for défendants. 

NEWMAN, District Judge. The testimony in thèse two cases, 
taken before me, has ail been written ont, and the testimony of Mrs. 
F. S. Barrett and J. T. Chamlee, which was taken by consent by a 
commissioner since the last hearing before me in June, has been filed,. 
and is now before the court. 

After considering ail of this évidence carefully, it is perfectly clear 
to me that there is no case whatever made against Mrs. F. S. Barrett, 
or as to the lot conveyed by her son, Elmo L. Barrett, to her. The 
évidence shows, I think satisfactorily, that the Southern Oak Leather 
Company was indebted to Mrs. Barrett in the sum of $500, and Elmo 
L. Barrett was indebted to her individually in the sum of $150 or $200. 
Elmo L. Barrett took up the debt, or assumed the debt, due by the 
Southern Oak Leather Company to his mother in the year 1913, and 
conveyed the house and lot to her in considération of the debt, and she 
accepted the real estate for the debt. 

I might add that it seems to me perfectly clear that she put the 
money she received from Harrison into the hands of Mr. Newton, 

Ê=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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cashier of the Citizens' Bank of Gainesville, and that he recently paid 
her back the money. So that, without any hésitation, the transaction 
as between Mrs. F. S. Barrett, the mother, and Elmo L. Barrett, must 
be considered as a légal and valid transaction, and there is no possible 
chance of recovery hère. 

As to the other matter, the property transferred by Elmo L. Barrett 
to his father, F. S. Barrett, there are some circumstances which throw 
more doubt around that; but thèse circumstances are slight, and are 
insufficient in my judgment to justify a recovery from him by the trus- 
tée. 

The note introduced in évidence, given by Elmo L. Barrett to F. S. 
Barrett, bas been criticized by counsel for the plaintifï hère, and, as I 
understand it, it is urged that the court shpuld hold that there is évi- 
dence sufficient to show that it was made after the time it bears date. 
The paper is dated November 15, 1902, and the figure "2" is evidently 
made over what was first a figure "3," which would make it November 
15, 1903. As I understand the contention, it is that it was dated back, 
that it was made some time after the date it purports to bave been 
written, and in thus dating it when made it was first dated 1903, and 
it was then thought that would not do, ànd it was changed to 1902. 

There is suspicion aroused by the looks of this paper, undoubtedly ; 
but I do not think it is sufficient to justify a recovery without a stron- 
ger case otherwise than is made hère. Strong reliance was placed upon 
the fact that about the time or just before the Southern Oak I^eather 
Company was placed in bankruptcy, and not very long before Elmo L, 
Barrett himself became a bankrupt, certain papers were witnessed by 
Letson, justice of the peace, who testifies that they were folded bacïc 
in such a way that he did not see the dates. He does not know any- 
thing at ail about what the papers were, and says they might hâve been 
deeds, or, as I understand him, might hâve been bonds for title, he 
does not know. Elmo L. Barrett testified positively that the deed was 
made and that it was witnessed long before that time, he says in Janu- 
ary, 1913, as I understand it, and that it was delivered to his father 
F. S. Barrett in the March following. 

[1] It would be the merest inference, and arrived at, so far as I can 
see, only upon suspicion, to décide that the papers witnessed by Letson, 
justice of the peace, in the latter part of 1914, were the deeds in ques- 
tion. 

Another thing to which weight is attached by the plaintifï is the 
testimony by A. C. Harrison as to the facts connected with his pur- 
chase of the property frçm F. S. Barrett, and particularly as to the 
money he says passed between them. Undoubtedly this testimony may 
be very justly criticized, and if the case depended entirely upon Harri- 
son getting a good title from F. S. Barrett I would be very much in- 
clined to think the plaintifï could recover as to that property; but it 
seems tome, if F. S. Barrett got a good title from his son, Elmo L. 
Barrett, it is immaterial whether his transaction with Harrison was 
fooHsh and fraudulent or not. If the transaction between Elmo L. 
Barrett and F. S. Barrett was a valid and légal transaction as between 
them, it would not seem to make any différence if F. S. Barrett after- 
237 F.— 8 
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wards for some reason, even if, under foolish advice, he was frightened 
about his title to the property, should hâve made a transfer of it to 
Harrison for the purpose of strengthening his title, as he thought. 

Having concluded, as I feel I must, that the transaction between 
the two Barretts, Elmo L. and F. S. Barrett, was a binding transaction, 
and was not made simply for the purpose of hindering, delaying, and 
defrauding creditors, but was made without any fraudulent intent as 
to creditors, and to pay his father, as he says, what he must undoubt- 
edly from this évidence hâve owed him, it necessarily follows that the 
old gentleman would hâve a right to do what he pleased with it there- 
after, and, however suspicious the transfer to Harrison might appear, 
it would give no ground for recovery hère. 

The law covering this case is well settled in Coder v. Arts, 213 U. S. 
223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008. In the opinion 
in that case by Mr. Justice Day this is said : 

"A considération of the provisions of the bankruptcy law as to préférences 
and conveyances shows that there Is a wlde différence between the two, not- 
wlthstandlng they are sometlmes spoken of In such a way as to confuse the 
one wlth the other. A préférence, if it hâve the effect prescrlbed In section 
60, enabling one créditer to obtain a greater proportl'on of the estate than 
others of the same class, Is not necessarily fraudulent. Préférences are set 
aside when made within four months, with a view of obtaining an equal dis- 
tribution of the estate, and in such cases it is only essentlal to show a transfer 
by an insolvent debtor to one who himself or by his agent knew of the Inten- 
tion to create a préférence. In construing the Bankruptcy Act this distinc- 
tion must be kept constantly in mind. As was said lu Glthens v. Shiffler [D. 
C] 112 Fed. 505 : 'An attempt to prefer Is not to be confounded with an at- 
tempt to defraud, nor a preferential transfer wlth a fraudulent one.' In In re 
Maher, 144 Fed. [D. C] 503-509, it was well said by the District Court of 
Massachusetts: 'In a preferential transfer the fraud is constructive or tech- 
nical, consisting in the infraction of that rule of equal distribution among 
ail creditors, which it is the policy of the law to enforce when ail cannot be 
fuUy pald. In a fraudulent transfer' the fraud Is actual ; the bankrupt has 
secured an advantage for himself out of what in law should belong to his 
creditors, and not to him.' 

"Is the conveyance voldable under subdivision 'e,' § 67? Under the term.s 
of that subdivision a fraudulent conveyance is made vold as to creditors, ex- 
cept as to grantees In good falth and for a présent falr considération. The 
provision savlng conveyances to purchasers In good faith and for a présent 
falr considération prevents such conveyances from belng declared void by the 
act, although they hâve been made by the bankrupt wlth intent on his part 
to hinder, delay or defraud his creditors. But the act does not dispense with 
the necessity of showing, to avoid a conveyance or transfer under section 67e, 
that the bankrupt had the actual intent to hinder, delay, or defraud cred- 
itors. What is meant when It is required that such conveyances, in order to 
be set aside, shall be made with the intent on the bankrupt's part to hinder, 
delay, or defraud creditors? This form of expression is familiar to the law 
of fraudulent conveyances, and was used at the common law, and in tlie stat- 
ute of EUzabeth, and has always been held to require, in order to invalidate 
a conveyance, that there shall be actual fraud; and it makes no différence 
that the conveyance was made upon a valuable considération, if made for the 
purpose of hindering, delaying, or defrauding creditors. The question of fraud 
dépends upon the motive. Kerr on Fraud and Mistake, 196, 201. The mère 
fact that one créditer was preferred over another, or that the conveyance 
might hâve the effect to secure one créditer and deprive others of the means 
of obtaining payment, was not sufficient to avold a conveyance ; but It was 
unlformly recognized that, actlng in good faith, a debtor might thus prefer one 
or more creditors. Stewart et aL v. Dunham et al., 115 D. S. 61 [5 Sup. Ct. 
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1163, 29 L. Ed. 329] ; Huntley v, Klngman, 152 U. S. 527, [14 Sup. Ct. 688, 38 
L. Ed. 540.] 

"We are of opinion tiiat Congress, In enactlng section 67e, and using the 
terms 'to hlnder, delay, or defraud credltors,' Intended to adopt them In theit 
weîl-known meanlng as belng aimed at conveyanees intended to defraud. In 
section 60 merely preferentlal transfers are defined, and the terms on whlch 
they may be set aslde are provlded ; In section 67e, transfers f raudulent under 
the wellrecognized princlples of the common law and the statute of Eliza- 
beth are invalldated. The same terms are used in section 3, subdivision 1 
[Comp. St. 1913, § 9587], in which it Is made an act of bankruptcy to transfer 
property with intent to hlnder, delay, or defraud credltors. Such transfers 
hâve been held to be only those whlch are actually fraudulent. It was so 
held in Lanslng Boller & Engine Works v. Hyerson, [128] Fed. 701 [68 C. C. A. 
63]. Considering the language, which Is Identical with that in section 67e, 
the Circuit Court of Appeals, speaking through Judge Severens, said: 'The 
language of subsection 1 of section 3 is the famillar language of statutes 
against conveyanees fraudulent as against credltors, and we think there 
can be no doubt that Congress intended the words employed should bave the 
same construction and effect as hâve for a long period of time been attributed 
to those words. Githens v. Shifller [D. C] 112 Fed. 505. And, so construed, 
the test of the conveyance Intended by subseetion 1 of section 3 is that of the 
bona fldes of the transfer. Loveland's Bankr. (2d Ed.) § 51. For it is the 
well-settled law that a conveyance made in good falth, whether for an anté- 
cédent or a présent considération, Is not forbidden by such statutes, notwlth- 
standing that the effect may be that it hlnder or delay credltors by removlng 
from thelr reach assets of the debtor.' 

"And to the same effect is the décision of the Circuit Court of Appeals of 
the Second Circuit In In re Bloch, 142 Fed. 674 [677, 74 C. C. A. 250], in whlch 
that court had occasion to consider the meanlng of section 67e, as applicable to 
section 57g of the act, as amended in 1903 [Comp. St. 1913, § 9041], requiring 
the surrender of préférences voldable under section 60, subdivision 'b,' or of 
fraudulent conveyanees voldable under section 67e, in order to make proof of 
a clalm, and In considering section 67e, Judge Townsend, speaking for the 
court, sald: 'We thlnk Congress must be presumed to bave Intended by the in- 
troduction of section 67e to require a surrender only of such transfers as 
would hâve been fraudulent at common law, or would constitute an act of 
bankruptcy under section 3 of the act In Githens v. Shiffler, supra, the 
bankrupt used the proceeds of a sale of property to prefer certain creditors. 
The court, upon a review of the authorlties, held that section 3 applies only 
to those transfers which, according to the established course of authority, 
constltuted a fraudulent transfer at the time of the passage of the Bankruptcy 
Act, and held that a mère preferentlal transfer, as dlstingulshed from a fraud- 
ulent one, was not an act in bankruptcy under said section 3. The question 
as to whether a transfer is made with intent to hlnder, delay, or defraud dé- 
pends upon whether the act done is a bona flde transaction. Loveland on 
Bankruptcy, 391 ; Cadegan v. Keunet, 2 Cowper, 435 ; Lansing Boiler & En- 
gine Works V. Ryerson, supra. An intent to defraud is the test of the rlght 
to avold a transfer under section 67e.' 

"In dealing with this question this court said, In Thompson v. Fairbanks, 
196 U. S. 516 [25 Sup. Ct. 306, 49 L. Ed. 577] : 'There is no flnding that in 
parting with the possession of the property the mortgagor had any purpose of 
hinderlng, delaylng, or defrauding hls creditors or any of them. Wlthout a 
flnding to the effect that there was an Intent to defraud, there was no invalld 
transfer of the property under the provisions of section 67e, of the bankruptcy 
law.' That It Is essentlal to show actual fraud. In order to Invalldate convey- 
anees under 67e, is the view of the text-writers upon this subjeet Loveland 
on Bankruptcy (3d Ed.) 476 ; Collier on Bankruptcy (6th Ed.) 562 ; 1 Reming- 
ton on Bankruptcy, § 1498. 

"We do not agrée, if such is to be held the effect of the thlrd conclusion of 
law in the flnding of the Court of Appeals, that the givlng of the mortgage and 
Its effect upon other credltors could not be consldered as an item of évidence 
in determlning the question of fraud. What we hold is that, to constitute 
a conveyance voldable under section 67e, actual fraud must be shown." 
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The. case as presented — and strongly presented — for the trustée 
makes, at themost, a suspicion of wrongdoing in thèse transactions; 
hardly a suspicion as to Mrs. Barrett, the mothef of the bankrupt, 
but at the most only a suspicion. The testimony of ail three of tiie 
Barretts, the father, the mother, and Elmo h. Barrett, the son and 
the bankrupt, shows that thèse papers were ail executed and delivered 
about 18 months before the bankruptcy of the Southern Oak Leather 
Company, and more than that before the personal and individual 
bankruptcy of Elmo L. Barrett. 

[2] I do not remember that there was much référence in argument 
to the fact that the deeds to Mr. and Mrs. F. S. Barrett were not 
recorded until shortly before the bankruptcy, some 2 months before 
the bankruptcy of the Southern Oak Leather Company, and about 
3% months before the individual bankruptcy of Elmo L. Barrett, upon 
the idea that under the amendment to section 60 of the Bankruptcy 
Act the 4 months should not expire until 4 months "after the date 
of the recording or registering of the transf er, if by law such record- 
ing or registering is required." If it should be contended that under 
this amendment to the Bankruptcy Act the transfers were within the 
4 months because in Georgia they were required to be recorded, then 
the case of Carey v. Donohue, 240 U. S. 430, 36 Sup. Ct. 346, 60 L. 
Ed. 538, would be important. The headnotes of that case will, I 
think, show what was decided, without attempting to quote from the 
opinion. The first headnote is this : 

"The référence to the requirement for record In section 60 of the Bank- 
ruptcy Act is not to a requirement for the protection of bona flde purchasera 
without notice and who are outaide the purview of the act, but to a require- 
ment of record for protection of credltors and persons Interested In the bank- 
rupt's estate and lii whose behalf or place the trustée Is entltled to act ; and 
where there is no such requirement, and the transf er was made more than 4 
months before the filing of the pétition, there can be no recovery under sec- 
tion 60." 

The second headnote is as f ollows : 

"A provision in a state statute that instruments conveying real estate shall, 
until flled for record, be deemed f raudulent only so far as relates to subsé- 
quent bona flde purehasers without knowledge or notice, as in section 8543, 
General Code of Ohio, is not a requirement that the instrument be recorded 
within the meaning of section 60 of the Bankruptcy Act." 

The law in Georgia is very much like the law in Ohio; that is, 
record is not necessary against gênerai creditors, but is necessary as 
to bona fide purehasers without knowledge or notice, and also mort- 
gagees without such notice or knowledge. So that thèse transfers 
being made to settle existing indebtedness, it is the date of the con- 
veyance and the date of the exécution that would be resorted to, ta 
détermine the validity of the transfer, and not the date of its record 
necessarily under the amendment to section 60 of the Bankruptcy Act. 

It may be well to state hère the testimony of Elmo E. Barrett as 
to how he came to make thèse deeds and how they came to be wit- 
nessed ■ af terwards. His testimony is that he made out the deed to 
his father on the date it bears date (November 14, 1912), and some 
little time after that he intended having it witnessed by the justice 
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of the peace, and went to his office in the evening on his way home, 
but failed to find the justice of the peace, Mr. L,. H. Letson, in his 
office; but he got a man by the name of D. B. Wall to witness it, 
and put it back in his pocket, and carried it to his office. Afterwards 
he got Mr. L. H, Letson, the justice of the peace, to sign it. Hd 
thinks he carried Mr. Letson four or five papers to witness for him 
at the time he carried him the deed to his father in question hère, and 
that it was some time the Ist of January, near the first of the year, 
that he had Mr. Letson witness this deed with the other papers. Af- 
terward his father came to Norcross, to his place of business, and 
he handed him the deed; but his father told him to keep the deed 
for him and look after the property, and he put the paper in his saf e, 
where it remained until he filed it for record in November, 1914. 

L. H. Letson says he was justice of the peace prior to the time of 
this transaction, but resigned in February, 1912, and then he was 
appointed notary public and ex officie justice of the peace, and thinks 
his commission was dated January 3, 1913. He was not either justice 
of the peace or ex offido justice of the peace in November, 1912; 
but, as I hâve stated, Elmo L. Barrett says that he took the papers 
to him about the first of the year 1913, and the presumption is, of 
course, that Mr. Letson would not undertake to do an officiai act 
while he was not an officer, so that necessarily it was after January 
3, 1913, which would be entirely consistent with the testimony of 
Elmo L. Barrett and of the justice of the peace. 

There is nothing at ail in the évidence, it seems to me, except a 
suspicion, as I hâve stated, that the deéd from Elmo L. Barrett ta 
his mother was not executed at the time he states — that is, the date 
it bears in July, 1913 — and delivered some time near that time, when 
she was at his home. 

A careful examination of the deeds fails to disclose anything, so 
far as their appearance goes, to contradict the testimony hère of 
the Barretts about them. The old couple, Mr. F. S. Barrett and his 
wife, lived in Gainesville at the time of thèse transactions, while the 
son lived in Norcross, and the property he conveyed to them was ih 
Norcross; so I do not see anything in the fact that he continued to 
collect the rents on the property and to look after it for his parents. 
He was located in Norcross and familiar with it; they were quite 
old, and the mother in feeble health, so that would seem to be, not 
only reasonable, but the natural and probable thing they would do 
under the circumstances. Both of them swear that they had no 
knowledge whatever that their son, Elmo L. Barrett, was in failing 
circumstances, or that he was not doing well in his business and 
perfectly solvent. 

There is nothing in the évidence, absolutely nothing as to the mother, 
and I do not see that there is anything as to the father, to contradict 
what they say about this. A finding in favor of the trustée and 
against them in thèse cases would be absolutely without justification, 
if the ordinary rules and the rules of law governing such transactions 
are applied. Elmo L. Barrett seems to hâve been justified in suppos- 
ing himself in good financial condition at the time thèse deeds are 
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said to hâve been made, and it was not until the f ail of 1914, af ter 
the European War commenced and times became so stringent, that 
he appears to bave been in failing circumstances. 
The resuit is that decrees must be entered dismissing the bills. 



MILTON MFG. CO. y. CHICAGO, B. & Q. R. CO. (TAYLOR, Intervener). 
(District Court, S. D. lowa, Ottiimwa Division. September 15, 1916.) 

1. Railboads <S=9469 — Fiées — Exemption fbom Liabilitt— Lease. 

A condition in a lease of part of a rallroad right of way, whereby the 
lessee agreed to hold the rallroad company harmless from ail suits aud 
clîdms for damage occasioned by lire communicated from locomotives of 
the company, whether caused by negligenc-e or not, is valid, and no re- 
covery can be had by the lessee. 

[Ed. Note. — For other cases, see Railroads, Cent Dlg. § 1665 ; Dec. Dig. 
<S=>469.] 

2. Railboads ®=5>469 — Fires— Exbmption feom Liabilitt— Lease. 

A lease of a portion of a rallroad rlght of w&y, providing that the rall- 
road company ahoiild not be liable for damage by flre communicated from 
Its locomotives, though the resuit of négligence, provided that on termina- 
tion of the lease according to an optlon reserved to either party the lessee 
should remove at once from the premlses ail structures and property not 
belonging to the company, and in case of fallure the company might re- 
move the same at his expense. The lessee terminated the lease, but con- 
tinued in the possession of the property wlthout any new lease or new 
arrangement as to possession. Held that, by contiiming in possession in 
violation of hls covenant to remove, the lessee could not escape the effiect 
of the covenant freelng the rallroad company from liabllity for Ares com- 
municated by its locomotives. 

[Ed. Note. — For other cases, see Railroads, Cent Dlg. § 1665 ; Dec. Dig. 
<S=>469.] 

8. Paeties ®=s>40(2) — Inteevention— Intebest. 

Where a rallroad company allows sparbs to escape from Its locomotive, 
and they flre property, the rallroad company eaimot be subjected to two 
sults for the same wrong, although, If the property be subject to a mort- 
gage, the mortgagee, havlng an Interest thereln, may Intervene in a suit 
by the mortgagor. 

[Ed. Note.— For other cases, see Parties, Cent Dlg. |§ 62, 67 ; Dec. Dig. 
<g=»40(2).] 

4. Railboads <S=3469 — Fikes Exemption fbom Liabilitt— Leases. 

A lease of a portion of a rallroad conipany's rlght of way declared that 
the lessee should hold the company harmless from ail claims, demands, 
and suits for loss, Injury, or damage, including loss or damage occasioned 
by flre communicated from the locomotives of the company, whether caus- 
ed by négligence or not. The lessee erected a building on the demised 
premlses, and gave a chattel mortgage upon its stock of goods therein 
contained. The mortgagee had no notice, either actual or constructive, 
of the lease or the exemption. Held, that the exemption should be con- 
strued merely as a contract of Indemnity whereby the lessee was to pro- 
tect the company from ail clalmg, and therefore the mortgagee, not know- 
Ing of the covenant, might recover, where the mortgaged property was 
bumed through the négligence of the company. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § 1665; Dec. 
Dig. <©=3469.] 

^spsFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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5. Raileoads <S=»46ft—FiBEs— Exemption pbom Liability— Lease— Cove- 

NANTS RUNNING WITH THE IiAND. 

In such case the condition cannot be held applicable to the mortgage on 
the theory that It was a covenant running wlth the land ; the giving of a 
chattel mortgage net amounting to a conveyance, and the lessee not part- 
ing wlth his interest 

[Ed. Note.— For other cases, see Rallroads, Cent Dig. § 1665 ; Dec. Dig. 
<S=>469.] 

At Law. Action by the Milton Manufacturing Company against 
the Chicago, Burlington & Quincy Railroad Company, in which Henry 
C. Taylor, trustée, intervened. On demurrer to the pétition and péti- 
tion of intervention. Demurrer to pétition upheld, and demurrer to 
pétition of intervention overruled. 

E. Rominger, of Bloomfield, lowa, for plaintifï. 

Palmer Trimble, F. T. Hughes, and E. L. McCoid, ail of Keokuk, 
lowa, for défendants. 

D. H. Payne and Henry C. Taylor, both of Bloomfield, lowa, for 
intervener. 

WADE, District Judge. The plaintifï leased a portion of the right 
of way of the défendant, and erected thereon a plant for the manufac- 
ture of ax handles, which plant, together with the stock of manufac- 
tured products, machinery, and fixtures, was destroyed by fire alleged 
to hâve been caused by the négligence of the défendant. The plaintifï 
brings this action to recover damages for the loss of said property, 
and the intervener, Henry C. Taylor, trustée, intervenes in the action, 
alleging that at the time of the fire he held a mortgage for $7,000 upon 
the property destroyed. 

It appears from the pétition of plaintifï, and the pétition of inter- 
vener, that plaintifï acquired its right to construct its manufacturing 
establishment by a lease executed by the défendant, which lease con- 
tained the foUowing clause: 

"The lessee agrées to hold the railway company and the Chicago, Burling- 
ton & Quincy Railroad Company, its lessor, harmless from ail claims, demanda, 
suits, attorney's fées, and expenses, for loss, Injury, or damage, including loss 
or damage occasioned by lire set out from the locomotive of the railway com- 
pany, whether caused by the négligence of the railway company or otherwise, 
to the person or property of the lessee, the railway company, or its employés, 
■or any other person whomsoever, wtiile on or about the demised premlses." 

By demurrer to the plaintifï's pétition, and the pétition of intervei}- 
tion, the défendant raises the question that conceding the loss through 
the négligence of the défendant, the foregoing clause in the lease 
exempts the défendant from liability either to plaintifï or to the in- 
tervener. 

[1, 2] First. As to the plaintifï's cause of action, it has been repeat- 
■edly held, under leases containing similar provisions, that the lessee 
could not recover. Griswold v. Railway Co., 90 lowa, 265, 57 N. W. 
843, 24 L. R. A. 647 ; City of New York Insurance Co. v. Railway Co., 
159 lowa, 129, 140 N. W. 373; Hartford Insurance Co. v. Railroad 

.^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



120 237 FEDERAL REPORTER 

Qj, 175 U. S. 91, 20 Sup. Ct. 33, 44 L. Ed. 84; Hffl^ford Co. v. Rail- 
way, 70 Fed. (8th Cir.) 201, 17 C. C. A. 62. 30 L. R. A. 193. 

To avoid the ruie announced in thèse décisions, the plaintiff allèges 
Ihat prior to the time of the fire it had terminated the lease by serving 
notice in accordance with the terms thereof, and complying with the 
other provisions of the lease, authorizing either party to terminate the 
lease at any time. 

It appears, however, from the pétition, that, notwithstanding the 
alleged terminatioin of the lease, the lessee continued in possession of 
the property without any new lease, and without any new arrangement 
as to such possession. Under thèse circumstances, I cannot hold that 
the lessee has any greater rights after the termination of the lease than 
it had while the lease was in force. One of the provisions of the lease 
is that upon termination thereof "the lessee shall remove at once from 
the premises ail structures and property net belonging to the railway 
Company, and in case of failure so to do the railway company may 
tear down or remove the same at the expense of the lessee." This pro- 
vision of the lease made it the duty of the lessee, upon termination, to 
remove the property ; and I cannot hold that, by continuing in posses- 
sion of the property after the lease was terminated in violation of its 
covenant to remove, it acquired any greater rights, or rights less bur- 
dened, than those it possessed before the lease was terminated. 

"The case of Bradley v. Covel, 4 Cow. 349, Is analogous to'the case before us, 
and In that the rule Is fully recognized that, the tenant holding over without 
any new terms flxed, there Is a tacit consent to the former terms of the lease." 
Newell V. Sanford, 13 lowa, 191. 

Under such a lease it is my opinion that when the party terminâtes 
it, and continues to occupy the property in violation of the terms of 
the lease, he must be held to elect to continue such possession, subject 
to ail the conditions under which he held, while the lease was in force. 
He cannot, by his own wrong in remaining in possession in violation 
of the terms of the lease, place upon the lessor burdens from which, 
under the terms of the lease, the lessor was specifically exempt. 

The demurrer to the pétition of the plaintiff will theref ore hâve to be 
sustained. 

[3,4] Second: Is the intervener — the mortgagee of the property 
kept upon the leased premises — ^barred from recovery by virtue of 
the contract between the landlord and the tenant? 

It does not clearly appear what spécifie property was covered by the 
mortgage, but it is alleged that it covered "an interest in ail of said 
property," which is described as "a large stock of handies and material 
for the manufacture of handies." So that it affirmatively appears 
that the trustée was the mortgagee in a chattel mortgage covering 
Personal property contained in buildings upon the leased premises. It 
further appears from the pétition that the mortgagee had no notice, 
either actual or constructive, of the lease, or the provisions in the lease, 
pertaining to exemption from damage by fire or other acts caused by 
the négligence of the défendant. 

The first question necessary to be determined, so far as the inter- 
vener is concerned, is: What was the effect of the clause in the lease 
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above quoted ? It will be observed that the lessee agrées "to hold tlie 
railway company and the Chicago, Burlington & Quincy Railroad Com- 
pany, its lessor, harmless from ail claims, demands, suits, attorney's 
fées, and expansés, for loss, injury, or damage, including loss or 
damage occasioned by fire set out from the locomotives of the railway 
company, whether caused by the négligence of the railway company, 
or otherwise, to the person or property of the lessee, the railway com- 
pany, or its employés, or any other person whomsoever, while on or 
about the demised premises." 

Does this language of the contract undertake to exempt the company 
from liability for négligence, or does it undertake to bind the lessee 
to indemnify the company for any damages it might be compelled to 
pay because of its négligence? Êven if it undertook to exempt the 
railway company from liability for négligent destruction of the prop- 
erty of a third person, I do not believe that in the absence of consent of 
the third person to the terms of the contract, or at least in the absence 
of notice to him, that he would be bound by the contract between the 
lessor and the lessee. In fact this has been repeatedly héld. 

In Texas & Pacific Railway Co. v. Watson, 190 U. S. 287, 23 Sup. 
Ct. 681, 47 L. Ed. 1057, where cotton was destroyed upon a platform 
erected by a lessee under a contract similar to the contract in this case, 
the Suprême Court of the United States says : 

"Seventh. The remainlng assignment of erroi' is to the effect that error 
was committed by the appellate court In affirmlng the Judgment despite the 
fact that the trial court refused to admit in évidence the stipulations and ex- 
emptions from liability from loss caused by flre contained in the lease under 
which the lessee held possession and oceupancy of the storage platform on 
whlch the cotton in question was when destroyed by flre. As Watson was 
not in privlty with the lessee — and it Is conceded he had no knowledge of 
such stipulations when he stored his property on the platform — ^there was no 
tenable ground on whlch to contend that he was In any wise bound by the 
stipulations in question." 

In Brewer v. Railway, 124 N. Y. 59, 26 N. E. 324, 11 L. R. A. 483, 
21 Am. St. Rep. 647, the subject is fully considered in the follbwing: 

"It, however, does not appear that the plalntiff's intestate had any knowl- 
edge or information of the provisions of the contract between the two com- 
panies. When he entered into the service of the express company, he as- 
sumed the ordinary hazards incident to that business in his relation to that 
company, but there was no presumption, or implied understandlng, that the 
messenger took upon himself the risks of injury he might suffer from the 
négligence or fault of the défendant He was in no sensé the employé of the 
défendant, nor could he, without his consent, be subjected to the responsibili- 
tles of that relation. Railway Co. v. Ivy, 71 Tex. 409 [9 S. W. 346, 1 L. R. A. 
500, 10 Am. St. Rep. Î58]. He was lawfuUy In the car, having the charge of 
the property and business there of the express company under its employment ; 
and, although he paid no fare to the défendant, was carrled by virtue of no 
contract made by him personally with the latter, and must hâve understood 
that he was there pursuant to some arrangement of his employer with the 
défendant, he was not necessarily by that fact chargeable with notice of the 
provisions in question of the contract. Presumptively, he was entitled to 
protection against Personal injury by the négligence of the défendant. Blalr 
V. Railway Co., 66 N. T. 313 [23 Am. Rep. 55] ; Nolton v. Railway Co.. 15 N. 
Y. 444 [69 Am. Dec. 623] ; Smith v. Railroad Ce, 24 N. Y. 222 ; Id., 29 Barb, 
132; Collett v. Railroad Co., 16 Adol. & B. (N. S.) 984. And It is not seen 
how Brewer could, without his knowledge or consent, be plaoed In such rela- 
tion to the défendant as to relieve it from liability to him for the conséquences 
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of Its négligence afifectlng Mm personally His contract of employment wlth 
the express company for its service did not, so far as appears, impose upon 
Um sucli hazards, nor was he chargeable with the stipulations in the contract 
between those companies, except so far as they, through notice to him or other- 
wlse, entered into that pursuant to wMch he went into, or remalned in, the 
service of the express company. The négligence of the défendant was the 
violation of Its duty. It vras the want of the care to which the plaintlfCs in- 
testate was entitled for his protection. This duty, and such rlght, did not 
dépend or rest upon contract, but upon the relation as carrier of the plaintlff, 
and the care which the défendant, as such, was required to exercise. It is 
vlolated duty that fumlshes the ground of an action for négligence, and, 
where there Is no duty, there is no llability for such cause. "We are unable 
to see, in principle, any légal support for the proposition that a person enter- 
Ing into a contract of service with one employer may, wlthout his knowledge 
or assent, be made to assume the hazards of a service conducted by another, 
and in which he Is not engaged, and be personally subjected to the consé- 
quences of the négligence of the latter, without remedy against hlm. No such 
question was in the case of Seybolt v. Rallroad Co., 95 N. Y. 562 [47 Am. Rep. 
75], which arose out of the same disaster. The contract between the com- 
panies did not purport to relleve the défendant from îts duty to exercise due 
care for the protection of the messenger. Nor did the défendant take from 
it any rlght to disregard such duty; but whatever right to relief from the 
conséquences of its négligence in that respect the défendant derlved from the 
contract arose, by way of indemnity, upon the stipulations of the express com- 
pany." 

The mortgagee of property is the owner of an interest therein, and 
in case of its négligent destruction he has the right, in a proper pro- 
ceeding, to recover against the wrongdoer; the wrongdoer cannot be 
subjected to two suits for damages — one by the mortgagor and one by 
the mortgagee. The wrongdoer is entitled to hâve ail the questions of 
liability determined in one action, and where, as in this case, the 
mortgagor brings suit, the mortgagee has a right to intervene, and, 
despite the fact that the mortgagor is barred from recovery because 
of some private stipulation between him and the lessor, the right of 
the mortgagee to proceed to recover for the wrong done to him as 
mortgagee cannot be denied. I do not know of any reason why the 
interest which the mortgagee owned in this property should not be 
considered, for ail the purposes of this case, property for the destruc- 
tion of which the mortgagee should be entitled to recover to the extent 
of his interest, unless he is barred by the provisions of the lease. 

And in the absence of knowledge or notice I do not see any reason 
>vhy such mortgagee, who in good faith and in the ordinary course of 
business accepts a mortgage upon property contained in a building or 
warehouse erected upon railway ground under such a lease, should 
not, so far as a wrongdoer is concerned, stand in practically the same 
position as did the owner of the cotton stored upon the platform in the 
Watson Case, supra. 

But my construction of this lease is not that it exempts the company 
from ail liability for négligent destruction of the property of a third 
person. A contract of this kind should be strictly construed. It is a 
contract close to the Une of invalidity upon grounds of public policy. 
It is a contract evidently prepared by the défendant, and in case of 
doubt should be most strictly construed against it. In Kenney v. Rail- 
way, 125 N. Y. 422, 26 N. E. 626, the Suprême Court of New York 
says: 
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"Our décision, however, Is placed upon the ground that thls contract does 
not, in unmlstakable language, provide for an exemption from liablUty for 
the négligence of the défendants employés. The raie is firmly establlshed in 
this State that a common carrier may contract for Immunlty from Its nég- 
ligence, or that of Its agents, but that, to aecomplish that object, the con- 
tract must be so expressed, and it must not be left to a presumptlon from 
the language. Considérations based upon public policy and the nature of the 
carrier's undertaMng influence the application of the rule, and forbid its 
opération, except where the carrier's Immunlty from the conséquences of nég- 
ligence is read in the agreement ipsissimis verbis. The doctrine of such con- 
tracts was stated by this court in the case of Perklns v. Railroad Co., 24 N. Y. 
196, 206 [82 Am. Dec. 281]. It was relterated in the opinion of Judge Allen 
in Blalr v. Railroad Co., 66 N. X. 313, 318 [23 Am. Rep. 55] ; and in Mynard v. 
Railroad Co., 71 N. X. 180 [27 Am. Rep. 28], Church, C. J., revlewing the 
question at some length, considered the prlor décisions of thls court, and re- 
ferred to certain décisions in the United States Suprême Court holding a 
différent doctrine as to such agreements. In recognizing the right of the car- 
rier to contract for its immimity from the results of négligence, he stated 
the gênerai rule to be that such contracts must be expressed in unequivocal 
terms. Thls décision was foUowed, as being décisive of the question, in the 
later décisions in Holsapple v. Railroad Co., 86 N. Y. 275, Nicholas v. Railroad 
Co., 89 N. Y. 370, and Canfleld v. Railroad Co., 93 N. Y. 532 [45 Am. Rep. 268]. 
The cases clted related to the carriage both of goods and of persons, but no 
reason exists for making a distinction in the application of the rule that 
gênerai words and language, capable of other opération, wlll not be construed 
to llmit the responslbility of the carrier for négligence. The rule is a 
salutary and a reasonable one. It ofCers no dlfficulties In its réduction to 
practlce in the making of contracts, and Its réitération by us. In this case, is 
profitable if it serves to establish it more firmly as a rule for the govern- 
ance of agreements designed to affect such immunlty as is clalmed to exlst 
hère. In this case the clause In question is capable of another meanlng. It 
may be read, not necessarily as releasing or preventing an action by employés 
of the express company against the railroad company for damages for in- 
juries received while on the road, but as an agreement to indemnify the rail- 
road company in the event of such an action. That would be a perfectly 
proper agreement for the parties to make as a part of the considération for 
the contract, and, while we need not say that such is the construction, we 
point It out as a possible one." 

Considering a similar contract, the United States Circuit Court, in 
Southern Railway Co. v. Blunt & Ward, 165 Fed. 258, says : 

"Considérations based upon public policy and the nature of the carrier's un- 
dertaklng influence the application of the rule, and forbid Its opération, ex- 
cept where the carrier's immunlty from the conséquences of négligence is read 
In the agreement (in so many words) — Ipsissimis verbis. It must not be 
left to a presumptlon from the language. Such a contract, however, may be 
read as an agreement to indemnify the railroad company, in the event of an 
action against it, for recovery of damages caused by its négligence, and that 
would be a perfectly proper agreement for the parties to make, as a part of 
the considération for the contract." 

The court in this case further says: 

"The plaintiff was primarlly liable to thèse thlrd parties and It Is indemnl- 
fied against thèse very judgments that under the contract is being clalmed by 
the railway company." 

In considering a like question in Stephens v. Railway, 109 Cal. 86,. 
41 Pac. 783, 29 h. R. A. 751, 50 Am. St. Rep. 17, the Suprême Court 
of Calif ornia says in sustaining the validity of such a contract : 

"It must be borne in mind that the lessees of défendant under thèse con- 
tracts are no part of the public. Sacb one of them has sold hls right as one 



124 237 FEDEBAL EEPOKTEB 

ol the public, and Is not in a position to complaln as to the burdens cast 
upon him as an indlvldual. The public hère are tbe people holding no leases. 
The défendant in thls case not only owes the public the same duty after the 
exécution of the lease that It dld before, but there is no reason in the world 
why it would not perfonn that duty in the same way as it had done in the 
past, however careful or neglectful that performance mlght be. Why would 
not thls be soî For the public had the same rlghts and the same remédies 
against the défendant after as before the exécution of the lease, and llkewise 
the défendant was llable for damages in the same amount, upon the same 
property, and upon the same facts. It thus appeara that the contract in no 
tvay changed the relations and conditions existing between the défendant and 
the public." 

Under thèse authorities, and upon sound principles of public policy, 
it is my judgment that the stipulation in the lease in controversy, 
should be construed merely as a contract of indemnity — an agreement 
by the lessee to indemnify the railway company for any loss it might 
sustain by reason of being held liable for négligence which resulted 
in the destruction of property upon the leased premises. It would hâve 
been easy, if it were the intention, to specifically state that property 
upon the premises should be at the risk of the owner thereof, and 
that the company would not be liable for its destruction even through 
its négligence; but even with such a condition, under the authorities 
above cited, I hardly see how a third person, with no knowledge or 
notice of such a condition, would be bound thereby. 

It would be a harsh rule which would permit a secret contract be- 
tween a lessor and lessee to bind third persons without their knowledge 
or consent. Hère is a manufacturer, who erects its factory upon the; 
railway right of way; it must buy and sell in the ordinary course of 
business. It must ordinarily borrow money, and perhaps exécute bills 
of sale or mortgages upon its property to secure the payment of bor- 
rowed money, or to secure those from whom goods are purchased. 
The nominal rental of $10 per annum is not the considération ; the 
real considération is the additional business which the transportation 
of its freight will bring to the railway company. It is interested in 
the progress and in the development of the factory. It does not seem 
reasonable that it was the intention of the railway company to affect 
the rights of the public who would be compelled to transact business 
with the lessee. 

This mortgagee, so far as the record is concemed, had a right ta 
exîmiine this property, ascertain its value, look upon it as any other 
property in a factory, and extend crédit upon it, and it would be unjust, 
after the destruction of the property through the négligence of the 
défendant, to confront him with a private stipulation between the par- 
ties, pennitting, in effect, the railway company, through its négligence, 
to destroy the property and leave him without security of any kind. 
Before such a resuit can be justified by the court, if at ail, the contract 
should be clear ànd certain and unambiguous. 

I am required' to hold that, so far as the interests of third persons 
are concemed, the provisions of the lease are merely an .agreement by 
the lessee to indemnify the lessor against loss, and that the mortgagee 
is not bound by said personàl and private stipulation. 

[b] Much is said about this being a "covenant which runs with the 
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land." But the land was not conveyed, so far as appears from the 
record ; the lessee did not part with his intefest as lessee ; he simply 
executed a chattel mortgage upon property stored upon the leased prem^ 
ises. It does not appear whether the mortgage was upon the building 
or not, so that I am not passing upon the question presented upon the 
assumption that this was a real estate mortgage. 

The demurrer to the pétition of intervention will be overruled. The 
défendant excepts. 



EITZ CYCLE CAR CO. v. DEIQGS-SEABURT ORDNANOE CORP. 
(District Court, S. D. New York. November 6, 1916.) 

1. Tbade-Maeks and Trade-Names <®=3!>3(3) — Trade-Maek — Riqht to. 

While the mère adoption of trade-mark confers no property right, a 
single instance of user, with accompanying circumstances showlng an 
intention to continue the use of trade-name or trade-mark is sufficlent to 
establlsh a right to its use. 

[Ed. Note. — ^^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 106; Dec. Dig. ®=593(3).] 

2. Tbade-Mabks and Tsade-Names i®=>40 — Pebsonb Entitxed to Attack. 

Where complainant adopted a trade-mark for motor cars, It intended 
to place on the market and had built two cars bearing such trade-mark, 
défendant, having contracted to bulld cars so marked for complainant, 
cannot, particularly as it thereafter disposed of cars bearing such trade- 
mark, and as complainant had spent large sums in Introducing the trade- 
mark to the trade, deny complainant's right to the same. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 45; 'Dec. Dig. ®=>40.] 

&. Tbade-Marks and Tbade-Names <®=40 — Conteacts — Breach. 

Where défendant agreed to manufacture motor cars for complainant, 
the same to be delivered monthly, and time was of the essence of the 
contract, defendant's failure to deliver one installment of the cars ac- 
cordlng to contract warranted complainant in rescinding the whole con- 
tract, where sllght changes In the structure of the cars had not necessl- 
tated a delay, and défendant had requested none, while payments for 
whlch complainant was liable had not accrued, and so défendant was not 
entitled to dispose of the cars under the provision allowing it to use 
complainant's trade-mark In case of the latter's breach. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 45; Dec. Dig. (®=>40.] 

4. Teade-Marks and Teade-Nambs <g=98 — Damages — Meastjbb. 

Where défendant sold goods under complainant's trade-mark, any profits 
made by défendant in violation of the trade-njark rights of complainant 
are recoverable, includlng damages to its business, regardless of any 
profit which would hâve been made by complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cerit. 
Dig. § 112; Dec. Dig. ®=>98.] 

6. Teade-Maeks and Tbadk-Names <g=a98 — Violation — Damages. 

Défendant agreed to manufacture motor cars for complainant, which 
complainant had contracted to sell to the trade. Défendant breached its 
contract, whereupon complainant rescinded the entire contract, and 
défendant made sales, wrongfully usirig complainant's trade-mark. Held, 
that while the profits whlch complainant would hâve made on the cars 
should be taken Into considération, yet as complainant is entitled to re- 
cover any profits made by défendant, as well as damages for injuries to 

«=»For other cases se* same toplc & KEY-NUMBEB. in ail Key-Numbered Digesta & Indexes 
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its business, the différence between complalnant's manufacturing and 
selling priées are not necessarlly tlie measure of damages, but the profits 
should be ascertained by an accounting. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112; Dec. Dlg. <@=>98.] 

6. Damages <3=»22— ;Bbeach of Contbact. 

Where défendant breacbed a contract to manufacture motor cars for 
complainant, damages recoverable are tliose flowlng directly and pxoxl- 
mately from defendant's breacb. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 59-61, 63 ; Dec. 
Dig. ®=22.] 

In Equity. Bill by the Ritz Cycle Car Company against the Driggs- 
Seabury Ordnance Corporation, which cross-complained. Decree for 
complainant. 

Rockwood & Haldane, of New York City (Edgar T. Brackett, of 
Saratoga Springs, N. Y., and Nash Rockwood and Charles A. Winter, 
both of New York City, of counsel), for complainant. 

Cadwalader, Wickersham & Taft, of New York City (Cornélius W. 
Wickersham and John F. Charlton, both of New York City, and 
Francis H. McAdoo, of Washington, D, C., of counsel), for défend- 
ant. 

HAZEL, District Judge. This action in equity was brought to en- 
join the défendant corporation from infringing complalnant's common- 
law trade mark or name "Ritz," an abbreviation of Ritzwaller, the 
name of complainant's président, adopted in September, 1913, and 
applied to cycle cars or light automobiles. The circumstances are pe- 
culiar, in that the parties entered into a written agreement by which 
the défendant was to manufacture cars or automobiles of complainant's 
design, making deliveries in installments. Upon failure by complain- 
ant to comply with the conditions of the agreement, the défendant was 
to hâve the right to market and sell the cars manufactured by it, us- 
ing the trade-mark "Ritz" and applying the proceeds on any claims, 
arising out of the breach or annulment of said contract, as the de- 
fendant might hâve against complainant; and complainant agreed in 
the event of a breach to assist défendant in marketing the cars with 
respect to any unfulfilled contracts of sale. 

Défendant by its answer, among other things, denied the establish- 
ment of a valid trade-mark in the name "Ritz" as applied to cycle 
cars or automobiles, and admitted the sale of 205 cars or automobiles 
bearing that name after the contract was broken, justifying its action 
on the ground of complainant's nonpayment of certain promissory 
notes, a part of the considération for the making of the agreement. 
The answer put in a counterclaim for two promissory notes, of $2,500 
each, and for the price of a car or automobile manufactured for dem- 
onstrating purposes. A reply to the answer denied that complainant 
had broken or annulled the agreement, and alleged that it was first 
broken or rescinded by défendant ; that accordingly no right inured to 
défendant under the agreement to market or sell any cars or automo- 
biles bearing said adopted trade mark or name. Damages for breach 
of the contract were also demanded. 

4=3For other cassa see gam* topic & KEY-NUMBSR in ail Kejr-Numbered DlgesU & Indexai 
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The issues presented by the proof s may be summarized thus : Had 
complainant established a valid trade-mark in the name "Ritz" at the 
time the contract was made? Was a property right created by its 
adoption and use ? Was there such f ailure by complainant to perf orm 
the contract as gave défendant the right under paragraph 13b of the 
contract in question to sell or market cars and apply the proceeds to 
claims for labor or materials used in their construction? Are the 
counterclaims properly interposed as an offset to complainant's right 
of recovery? 

The évidence shows that, although the trade-mark was not known 
to the pubHc to any extent by user, it had nevertheless been exploited, 
catalogued, photographed, and advertised, in trade journals and other- 
wise, at much labor and expense, preparatory to the establishment of 
a business for manufacturing and selling cars or automobiles impressed 
with it. The said agreement refers to the cars as Ritz cars, or Ritz 
cycle cars, and, prior to its making, two démonstration cars, model 
A and model B, were completed, which were designated as Ritz cars; 
model B being shipped to défendant for inspection in March, 1914. 
The contract provided for the manufacture of a car to be known as 
model C, which, however, in gênerai appearance and design was to 
be of the type of model B. Complainant had contracted to sell and 
deliver to the Ohio Motor Company 100 Ritz cars to be manufactured 
by défendant, and was quite actively engaged in negotiating sales with 
prospective buyers and in establishing agencies at the date of the con- 
tract and up to the time of its breach. 

Although it is unnecessary to specify ail the détails of the agreement 
under which the cars were to be manufactured, it should be under- 
stood that 500 Ritz cycle cars were to be manufactured by défendant 
and delivered in lots of approximately 100 per month, the first lot to 
be delivered by the end of June, 1914; that the price of construction 
agreed upon was $425, less a discount of $120; that the complain- 
ant was to deposit, and did deposit, with the défendant $10,000, paya- 
ble $5,000 in cash, and the balance in two promissory notes, of $2,500 
each, one payable in three months, and the other in four months, frora 
date, to cover the cost of manufacturing tools required iii the construc- 
tion of the cars; that the complainant was to furnish détail drawings 
and spécifications and place an inspector in the factory to approve 
materials; and provision was made for changes in construction and 
design "to efficiently complète said cycle cars." 

There was much dispute as to who first terminated the contract. 
The défendant claims that complainant was responsible for the breach, 
and in proof thereof points to a letter, dated July 17, 1914, stating in 
substance that, on account of defendant's prior rescission, complainant 
was compelled to terminate its part of the contract. Hence it is con- 
tended that paragraph 13b became operative, regardless of who first 
broke the contract, but that it was in fact broken when complainant 
failed to pay its note for $2,500 falling due July 8, 1914. In opposi- 
tion to this contention it is insisted that the promissory note was not 
paid because the défendant had previously failed to make delivery in 
June of approximately 100 cars, or of any cars. 
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To this contention rejoinder is made by défendant that such deliv- 
ery was delayed by complainant's failure to seasonably f urnish detailed 
drawings and spécifications, as provided by paragraph 9 of the con- 
tract, and that complainant had ordered changes, or acquiesced in chang- 
es, which materially delayed completion of the cars. Did complain- 
ant's conduct relieve défendant from performance or render perform- 
ance by défendant impossible? Did defendant's conduct, resulting in 
the répudiation of the contract, deprive it of the right to sell cars 
under and by the name of Ritz? 

[1,2] Considering the question of a property right in the tradé-mwrk 
"Ritz" : It is undeniable that the gênerai rule is that there must hâve 
been a user of an adopted trade mark, name, or symbol in connection 
with the goods or article to which it is applied, as its mère adoption, 
even with an expenditure of money in préparation for its use, confers 
no property right. But in this case something more than a mère adop- 
tion and exploitation of the trade-mark is evidenced. Not only was 
the trade-mark affixed to two completed cars at the time the contract 
was entered into, but référence is made therein to Ritz cars, amount- 
ing to a récognition of complainant's property right to the name. A 
single instance of user, with accompanying circumstances showing an 
intention to continue the use of the trade name or mark, is sufficient 
to establish a right to its use. Hopkins on Unfair Trade, § 18. Sé- 
bastian, in the Law of Trade-Marks, quoting from Romilly, M. R., 
says : 

" 'The Interférence of a court of equlty could not dépend on the length of 
tlme the manufacturers had used It,' but that 'from the tlme of thelr commenc- 
Ing the user of thelr trade-mark they became entltled to the protection of 
the court against any other persons tising the same, so that purchasers 
mlght be Induced to purchase the goods of other persona as thelrs.' " 

But as between this complainant and défendant it was unnecessary 
that the trade-mark should hâve been established by user or hâve been 
known to the public for any definite length of time. Its récognition 
by défendant and the subséquent sale of cars bearing it operated as an 
estoppel of a déniai of a property right therein. There are cases, it 
is true, which broadly hold that a trade-mark fails to eventuate in a 
property right unless it is used, but in nearly ail such cases its origin 
or use was in dispute between rival claimants. Hopkins on Unfair 
Trade, § 18. 

[3] As to the merits: Although many changes and modifications 
were made in the drawings and spécifications of varions parts of the 
Ritz automobile, such changes pertained mostly to unimportant parts, 
and did not delay construction. Some of the changes were suggested 
by defendant's président, and others by its foreman, while still others 
were suggested by complainant's inspector or engineer; but, before 
being made, they were ail discussed with defendant's président and 
approved by him. Parts already manufactured were not changed, and 
certain of lîie changes were not to affect the cars to be delivered in the 
first installment. No objection was made by défendant that the chang- 
es would delay the initial delivery. There was much dispute between 
the engineers employed by complainant 2md défendant as to the char- 
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acter of the changes, and as to whether they in façt delayed the de- 
livery of the first lot of cars ; but it is not deemed necessary to item- 
ize them, as it has been proven that they were not the actual cause of 
the delay. The most important changes in the drawings, it seems to 
me, related to the running board, the core box, and the valve and ex- 
haust pipe of the Driggs-Seabury motor, which at first it was contem- 
plated using; but as defendant's président agreed to such modifica- 
tions, and as the first 100 cars were to contain a motor manufactured 
by défendant, any delay because of enlargement of the valve had no 
especial bearing upon failure to make the first delivery. 

Time was of the essence of the contract — a condition précèdent — 
and under the doctrine of Norrington v. Wright, 115 U. S. 188, 6 
Sup. Ct. 12, 29 L. Ed. 366, upon nonperformance of such condition 
the party aggrieved had the right to repudiate the entire contract. 
As it does not appear that défendant at any stage of the préparation 
of the drawings or modifications requested any extension of time, the 
asserted delay and abrogation of the contract by refusai to deliver the 
June installment of cars was, I think, due to other causes. At this 
time complainant was arranging for deliveries to prospective purchas- 
ers, and presumably, if défendant had expressed its inability to com- 
plète the cars if changes were made, they would hâve been left un- 
changed. Hence, in my opinion, defendant's failure to deliver 100 
cars by the end of June, 1914, was not waived, and the contract was 
broken by it without any fault attributable to complainant. 

It appear s that complainant failed to make payment for the démon- 
stration car manufactured for it by défendant, and of the promissory 
note due on July 8, 1914;. that later, on July 17, 1914, the parties met 
to compose their difïerences, complainant suggesting a new arrange- 
ment as to delivery of cars; but, as défendant would not assent to such 
arrangement, demand Was made, under the agreement, for the dies and 
tools necessary in the construction of the cars. Upon defendant's re- 
fusai to surrender the same, notice of répudiation of the entire con- 
tract was given. The language of Judge Rogers in Frankfurt-Barnett 

Co. V. Wm. Pryn Co., Ltd., 237 Fed. 21, C. C. A. , decided 

last July, is applicable. He said : 

"The contract Into whlch thèse parties entered was a contract between 
merchants, and time Is of the essence of such contracts. As the Suprême 
Court In Norrington v. Wright, 115 V. S. 188 [6 Sup. Ct. 12, 29 L. Ed. 366], 
held, an agreement regarding the delivery of the goods is ordlnarlly to be re- 
garded as a warranty or condition précèdent upon the failure or nonperform- 
ance of whlch the party aggrieved may repudiate the whole contract. Under 
this contract, however, the goods were not to be dellvered at one time, but 
in installments. Such contracts are sometimes referred to as Involving di- 
visible promises. There is authority for saying that, where the installments 
extend over a considérable period of time, a default either in delivery or in 
payment does not necessarlly and in ail cases discharge the contract, al- 
though It necessarlly gives rlse to an action for damages. » * • But in 
Norrington v. Wright, supra, the Suprême Court came to the conclusion that 
such contracts are entire, and a failure to make the delivery of a single in- 
stallment gives the other party the same right to rescind the whole contract 
that he would hâve had if It had been agreed that ail the goods should be 
dellvered at once." 

237 F.— 9 



130 237 FEDERAL EEPORTEB 

Failure to pay for the démonstration car and the promissory note, 
which did not become due until after the first installment of cars was 
to hâve been delivered, did not excuse performance by défendant, and 
accordingly paragraphs 13a and 13b did not become operative, and the 
cars sold by défendant under the trade-name "Ritz," without complain- 
ant's consent, were infringements upon the latter's property right and 
acquirement. 

[4, 5] Both sides hâve requested an indication from the court to the 
master as to the measure of damages which should be allowed herein. 
Défendant contends that the loss of sales of cars to Simmons is not a 
proper élément of damages; that recovery is limited to the loss of 
gains and profits that complainant would hâve made, had the contract 
been fulfilled ; and that def endant's profits only from the sale of cars 
impressed with the trade-mark are recoverable. Counsel for complain- 
ant, on the otherhand, contends for the right to recover the profits 
that complainant would hâve made from cars bearing the trade-mark, 
regardless of any profit made by défendant; that, as to the breach 
arising from failure to deliver the balance of the cars over and above 
the cars which the défendant sold in violation of trade-mark rights, 
complainant should recover the profit of $35 per car, which, according 
to the évidence, would hâve resulted if the contract in question had 
been fulfilled. In a case such as this, wherein the measure of damages 
dépends upon the particular facts, it is difficult to specify the exact 
rule. While it is true that there is évidence showing the manufac- 
turing price of a car to be $305, and the selling price to customers 
$340, indicating a profit of $35, yet it is not at ail certain that the cars 
will ail be sold at such figure. The price which Simmons agreed to 
pay for 100 cars, together with the price to customers specified in the 
contract, will probably be taken into considération ; but the uncertainty 
as to marketability must also be considered, testimony in regard to 
which has not as yet been given by défendant. 

No hard and fast rule can be indicated for the master to follow. 
It may be stated, however, that, as I understand the law, any profits 
made by défendant in violation of the trade-mark rights of complain- 
ant are recoverable, regardless of any profits made by complainant. 
But see Wolf Bros. & Co. v. Hamilton-Brown Shoe Co., 206 Fed. 611, 
124 C. C. A. 409. Complainant's profits would ordinariFy mot be 
the true measure of damages for infringement of trade-mark rights. 
The manufacturing and selling priées specified in the contract, or the 
profits défendant expected that complainant would realize on sales to 
customers, are believed not to be the true critéria of recovery. As 
recovery has been invoked in equity and not at law, the ascertainment 
of profits must be in the nature of an accounting. 28 Am. & Eng. 
Éncyc. of Law (2d Ed.) page 437; Browne on Trade-Marks (2d 
Ed.) page 506. It is true such rule opeiis the door for proof that 
the infringing cars were sold by défendant at a loss and ndt at a 
profit; but as an offset, it may be remarked, complainant has the 
right to recover profits, even though the cars were not sold at a 
profit by it. 
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[6] The damages recoverable in conséquence of the breach of the 
contract by defendant's failure to deliver the cars or automobiles are 
those which flow directly and approximately f rom it. The contract, I 
think, is to be treated as one to manufacture the cars, and the damages, 
no doubt, may be based on the cost of production and the price con- 
templated on resale. There are adjudications holding that the measure 
of damages to be applied in such a case is the différence between the 
contract price and the market value of the article; but the cars in 
question were of an unusual type at the date of the contract, and the 
market price or value difficult of ascertainment. Todd v. Gamble, 148 
N. Y. 382, 42 N. E. 982, 52 L. R. A. 225. The cardinal rule is thought 
to be that a complainant, who is prevented from selling an article to 
be manufactured by reason of defendant's failure to perform the con- 
tract, is to be recompensed for any loss sustained through loss of prof- 
its, or even of the opportunity to make profits. In the application of 
this rule, however, care must be taken to exclude any anticipated good 
bargains, advantages of resale, and loss of other contracts, because 
such benefîts were manifestly not in the minds of the parties at the 
time of making the agreement. 

Inasmuch as there is to be a référence to a master to ascertain and 
report the damages, I do not think that anything further should be 
said by me in relation to the rule of damages to be followed, especially 
as testimony is to be given by défendant bearing upon this issue. The 
master must be guided by the facts, adapting thereto the particular 
rule of damages virhich in his judgment is warranted. The order of 
référence to the master should contain a provision that the testimony 
already taken herein relating to damages and profits be considered by 
him, together with such additional testimony as may be ofïered by 
either party to this action, including the testimony bearing upon the 
counterclaims contained in the answer relating to making a démon- 
stration car and failure to pay a promissory note given for the con- 
struction of another, as such counterclaims fairly arose out of the 
transaction which is the subject of this suit. 

A decree may be submitted, with costs, in accordance with the fore- 
going views. 



COPPER QUEEN CONSOL. MINING CO. v. JONES et aL 

SAME V. GEARY et al. 

(District Court, D. Arizona. November 7, 1916.) 

Rbmoval of Causes <ê=>3 — Authoeity of ■ State to Peohibit. 

Civ. Code Ariz. 1913, par. 2228, déclares that if any forelgn corpora- 
tion liceused as provlded to do business in the state shall, without the 
consent of the other party to any suit or proceeding brought by or 
against it in any court of the state, remove such suit to the fédéral court 
or shall Institute any proceeding against any citizen of the state in any 
fédéral court, its license shall be revoked, while paragraph 2243 dé- 
clares that where any foreign corporation, having instituted an action 
In the fédéral courts or removed one to such court, shaU thereafter 
transact business withln the state, it shall be guilty of a misdemeanor. 

^=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digeats & Indexe* 
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HeÛ, that the judlcial power of the fédéral courts as ereated by the 
fédéral Constitution and provlded for by Congress pursuant to its con- 
stitutional authority is wholly independent of state action, such statutes 
are Invalid, and their opération agalnst a foreign corporation doing 
business in Arizona, wbich removed an action brougbt against it to tbe 
fédéral court, will be enjolned. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. 88 4. 5 ; 
Dec. Dig. «®=>3.] 

In Equity. Bills by the Copper Queen Consolidated Mining Com- 
pany, a corporation, against Wiley E. Jones and others and W. P. 
Geary and others to enjoin enforcement of Civ. Code Ariz. 1913, pars. 
2228, 2243, on the ground that they are unconstitutional. Temporary 
injunction granted. 

Ellinwood & Ross and Clifton Mathews, ail of Bisbee, Ariz., for 
complainant. 

Wiley E. Jones, Atty. Gen., and R. Wm. Kramer and G. W. Harben, 
Asst. Attys., Gen., for défendants. 

Before MORROW, Circuit Judge, and VAN FLEET and SAW- 
TELLE, District Judges, convened under section 266 of the Judicial 
Code of the United States (Act March 3, 1911, 36 Stat. 1162, as 
amended by Act March 4, 1913, Z7 Stat. 1013). 

MORROW, Circuit Judge. The jurisdiction of this court is in- 
voked by the complainant upon the ground of diverse citizenship, and 
also upon the ground that the controversy is one arising under the 
Constitution and laws of the United States. The complainant is a cor- 
poration organized and existing under the laws of the state of New 
York and is a résident and citizen of that state; and the défendants 
are résidents and citizens of the state of Arizona, and coUectively 
constitute the Corporation Commission of that state. The complain- 
ant is now, and has been for more than 30 years, engaged in the busi- 
ness of owning, controUing, and operating mines and mining claims 
in the state of Arizona and of extracting valuable ores f rom said mines ; 
also, of purchasing ores and concentrâtes in the republic of Mexico 
and in the state of New Mexico and importing the same into the state 
of Arizona for treatment, réduction, and smelting at smelters and ré- 
duction Works owned by the complainant in Arizona. During ail this 
time it has been engaged in the business of shipping and selling in In- 
terstate and foreign commerce the metals and other products obtained 
from said ores and concentrâtes, there being no market therefor with- 
in the territory or state of Arizona. For this business, the complain- 
ant has had a license from the Corporation Commission under the 
statute of the stâte, hereinaftermentioned. 

On the 14th day of February, 1912, the territory of Arizona was 
admitted into the Union as a state, and on the 12th day of June, 1912, 
the Législature of Arizona passed an act, the sections of which were 
subsequently incorporated into the Revised Statutes of the state, 1913, 
as paragraphs 2226 and 2228. The first-mentioned paragraph required 
ail foreign corporations doing business within the state to pay a license 
fee of $15 to the Corporation Commission for a license to do busi- 
ness in the state; and the last-mentioned paragraph provided that if 
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any company mentioned in section 2226 of the Revised Statutes "shall, 
without the consent of the other party to any suit or proceeding' 
brought by or against it in any court of this state, remove said suit or 
proceeding to any fédéral court, or shall institute any suit or proceed- 
ing against any ■ citizen of this state in any fédéral court, it shall be 
the duty of the corporation commission forthwith to revoke the license 
issued to said company to do, or transact business in this state, and to 
publish such revocation in some newspaper of gênerai circulation pub- 
lished in this state; and every act donc by said corporation subsé- 
quent to said revocation of said license shall be utterly void." The 
Législature of the state on the 7th day of May, 1912, passed an act 
which was subsequently incorporated into the Revised Statutes, 1913, 
as paragraph 2243. That section provides as follows: 

"If any forelgn corporatloa shall, without the consent of the adverse party, 
remove to a fédéral court any action pending against it in any court of this 
state, or institute an action against a citizen of this state in a fédéral court 
of tMs state, such action on the part of the corporation sJmU forfeit Us 
riffht to transact or carry on any business in this state; and such corpora- 
tion, and any offlcer, agent, or employé thereof, who shall thereafter transact 
or engage in any business or employment for such corporation in this state, 
shall be severally guilty of a misdemeanor, and, upon indictment or informa- 
tion and conviction therefor in the superior court of any county in which such 
corporation, or any ofpcer, agent or employé thereof, transact» m* engagea 
in any business, be ftned for each offense not less than five hundred dollars 
nor more than one thousand dollars." 

At the time of the admission of the state into the Union on Febru- 
ary 14, 1912, and the passage of the Act of May 7, 1912, and the Act 
of June 12, 1912, complainant owned real property in said state of the 
value of more than $32,000,000 and personal property of the value 
of more than $250,000, and at that time complainant was extracting 
from its mines and mining claims and was treating, reducing, and 
smelting at its mills and réduction works an average of 700,000 tons 
of ore per annum, and was shipping, marketing, and selling the entire 
minerai product in Interstate and foreign commerce in the average 
amount of 80,000,000 pounds of copper per annum, and was purchas- 
ing in the republic of Mexico and in the state of New Mexico and 
importing, treating, reducing, and smelting in the state of Arizona an 
average of approximately 180,000 tons of ores and concentrâtes of the 
approximate value of $6,000,000 per annum, and marketing and ship- 
ping the product in interstate and foreign commerce, there being no 
market for such product in the state of Arizona; the proceeds and 
sales amounting to an average of $18,500,000 per annum. 

It is alleged in the complaint that on the 7th day of March, 1916, a 
suit was brought against the complainant in the superior court of the 
state of Arizona in and for the county of Cochise by Vinnie S. Minica, 
as administrator of the estate of José Martinez, deceased; and on 
the 25th day of March, 1916, the complainant as défendant in that 
suit filed in said superior court its pétition and bond for the removal 
of said suit to this court; and on the Ist day of April, 1916, said 
suit was, without the consent of said Vinnie S. Minica, duly removed 
to this court. It is further alleged that the défendants, as members 
of the Corporation Commission of Arizona, proceeding under para- 
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graph 2228' of the Revised Statutes of the state, threaten to, and un- 
less restrained by this court will, issue an order of said commission 
declaring the license, right, and authority of the complainant to trans- 
act business within the state of Arizona canceled, revoked, and an- 
nulled, to the great and irréparable damage of the complainant; and 
said Corporation Commission, unless restrained by this court, will 
proceed under paragraph 2243 of the Revised Statutes of the state to 
prosecute to judgment and conviction the complainant, its officers, 
agents, and employés, subjecting it and them to numerous and vex- 
ations actions and proceedings to recover ruinons and confiscatory 
penalties, to complainant's great and irréparable damage. 

Upon the filing of the complaint, a temporary restraining order was 
issued pending the assembling of this court in accordance with the 
provisions of section 266, Judicial Code of the United States (Act 
March 3, 1911, c. 231, 36 Stat. 1162, as amended by Act March 4, ' 
1913, c. 160, 37 Stat. 1013 [Comp. St. 1913, § 1243]). The présent 
hearing is upon an application for a temporary injunction restrain- 
ing the défendants from enforcing, or attempting to enforce, the pro- 
visions of paragraphs 2228 and 2243 of the Revised Statutes of Ari- 
zona, and from canceling, revoking, or attempting to cancel or re- 
voke, the license and right of the complainant to transact business in 
the state of Arizona, and from prosecuting any suit under paragraph 
2243 of the Revised Statutes of the state. 

We thjnk the questions involved in thèse cases hâve been very fully 
determined by the Suprême Court of the United States in the varions 
cases that hâve been before that court where statutes of the states, of 
the character hère in question, hâve been considered. Home Ins. Co. 
V. Morse, 20 Wall. 445, 22 L. Ed. 365 ; Doyle v. Continental Ins. Co., 
94 U. S. 535, 24 L. Ed. 148; Barron v. Burnside, 121 U. S. 186, 7 Sup. 
Ct. 931, 30 L. Ed. 915 ; Southern Pacific Co. v. Denton, 146 U. S. 202, 
13 Sup. Ct. 44, 36 L. Ed. 942 ; Security Mutual Life Ins. Co. v. Prewitt, 
202 U. S. 246, 26 Sup. Ct. 619, 50 L. Ed. 1013, 6 Ann. Cas. 317 ; Hem- 
don V. Chicago, Rock Island & Pacific Ry. Co., 218 U. S. 135, 30 Sup. 
Ct. 633, 54 L. Ed. 970; Roach v. Atchison, Topeka & Santa Fié R. 
Co., 218 U.S. 159, 30 Sup. Ct. 639, 54 L. Ed. 978; Harrison v. St. 
Louis & San Francisco R. Co., 232 U. S. 318, 34 Sup. Ct. 333, 58 
L. Ed. 621, L. R. A. 1915F, 1187; and finally in two cases that hâve 
recently been before the Suprême Court from the state of Wisconsin 
(Donald v. Philadelphia & Reading Coal & Iron Company and Frear 
v. Western Union Telegraph Company, decided May 22, 1916, 241 
U. S. 329, 331, 36 Sup. Ct. 563, 60 L. Ed. 1027), where the questions 
were almost identically the same, if not the identical questions hère 
presented, and we find that the argument made hère in support of the 
state statute is precisely the same as that made before the Suprême 
Court in those cases, so that there is not a single question or point in 
argument in thèse cases that has not been presented to the Suprême 
Court and by that court fully considered and determined. 

In the case of Harrison v. St. Louis & San Francisco R. Co., 232 
U. S. 318, 34 Sup. Ct. 333, 58 L. Ed. 621, L. R. A. 1915F, 1187. Chief 
Justice White, speaking of a similar statute, said: 
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"It may not be doubted that the judlcial power of the United States, as 
created by the Constitution and provided for by Congress pursuant to Its con- 
stitutional authority, is a power wholly Independent of state action and 
wliicli tlierefore the several states may not by any exertion of authority in 
any form, directly or indirectly, destroy, abridge, limit, or render inefficacious. 
The doctrine is so eleraentary as to require no citation of authority to sus- 
tain it Indeed, It stands out so plalnly as one of the essentiel and funda- 
mental conceptions upon which our constitutional System rests, and the lines 
which deiine it are so broad and so obvious, that, unlike some of the other 
powOTS delegated by the Constitution, where the lines of distinction are less 
clearly defined, the attempts to transgress on forget them hâve been so In- 
frequent as to eall for few occasions for thelr statement and application. 
However, though Infrequent, occasions hâve not been YSfantlng, especially on 
the subject of the removal of causes with which we are now dealing, where 
the gênerai prlnciple has been expounded and applied so as to cause the 
subject, even from the mère point of view of authority, to be beyond the 
domain of ail possible controversy." 

Then the Chief Justice, referring to the cases of Doyie and Prewitt, 
which hâve been cited hère on behalf of the state as authority to sup- 
port the statute of this state, says: 

"Those cases involved state législation as to a subject over which there 
was complète state authority, that is, the exclusion from the state of a corpo- 
ration which was so organized that It had no authority to do anything but a 
purely intrastate business, and the décisions rested upon the want of power 
to deprive a state of its right to deal with a subject which was In its com- 
plète control, even though aii unlawful motive might hâve Impelled the state 
to exert its lawful power. But that the application of those cases to a situa- 
tion where complète power in a state over the subject dealt with does not 
exist has since been so repeatedly passed upon as to cause the question not 
to be open." 

Then in thèse last two cases of Donald v. Philadelphia & Reading 
Coal & Iron Co. and Frear v. Western Union Telegraph Co., the Su- 
prême Court decHned to go into any argument upon the question, sim- 
ply saying that: 

"Considération of the Wisconsin statutes convinces us that they seek to 
prevent appellees and other foreign commercial corporations doing local 
business from exercising their constitutional rlght to remove suits Into fédéral 
courts. To accomplish this Is beyond the state's power. * * • We are 
asked in efCect to reconsider the question dlscussed and definltely determined 
in Harrison v. St. h. & San Francisco R. R., 232 U. S. 318 [34 Sup. Ct. 333, 
58 L. Ed. 621, L. R. A. 1915P, 1187], We there sald ([232 U. S.] 328 [34 Sup. 
Ct. 335, 58 L. Ed. 621, L. R. A. 1915F, 1187]): 'The judiclal power of the 
United States, as created by the Constitution and provided for by Congress 
pursuant to its constitutional authority, is a power wholly Independent of 
state action and which therefore the several states may not by any exertlou 
of authority In any form, directly or indirectly, destroy, abridge, limit, or 
render inefficacious.' '' 

Thèse last two cases are not only controlling as a matter of gênerai 
judicial authority, but in the applicability of the questions there de- 
termined to the facts in the two cases now before us. The complain- 
ant in the Philadelphia & Reading Coal & Iron Company Case, as in 
thèse cases now before us, was a commercial corporation; and it, 
like the complainant in thèse cases, was engaged in Interstate com- 
merce. In the Philadelphia & Reading Coal & Iron Company Case 
the commerce consisted in the shipping and selling of coal, while in 
the présent cases it consista in the shipping and selling of copper, in 
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interstate commerce. The cases are identical in ail the éléments in- 
volving the constitutional questions raised, and we must therefore hold 
that paragiaphs 2228 and 2243 of the Arizona Revised Statutes of 
1913 are unconstitutional and void. 

The counsel for the complainant will prépare an interlocutory de- 
cree providing for a temporary injunction pending the litigation. 



In re FOOTVILLE CONDENSED MILK CO. 

In re VALECIA CONDENSED MILK CO. 

(District Court, W. D. Wlsconsln. Aprll 18, 1916.) 

Bankbuptct <S=»348 — Claims — Pbiobity — "Woekmen" — "Sebvants." 

Bankruptcy Act July 1, 1898, c. 541, § 64b, 30 Stat. 563 (Comp. St. 
1913, § 9648), déclares that claims for wages due to clerks or servants, 
etc., earned wlthin three months before the commencement of the pro- 
ceedlngs, shall be entltled to prlorlty. Bankrupt milk companles engaged 
clalmants to haul mllk from surroundlng producers to the factory, 
clalmants to be pald accordlng to the amount of the mllk hauled, wlth 
a flxed minimum. The amounts per hundred pald clalmants were de- 
ducted from the prlce pald the producers. Clalmants had thelr own 
routes and suppUed thelr teams and equlpment, and were entltled, If the 
amount of mllk hauled warranted, to engage assistants. Meld, that 
though clalmants performed services and engaged In manual labor, they 
were not "workmen" or "servants" withln the act; there belng no 
direct supervision of thelr conduct by the bankrupts, but instead thelr 
status was slmllai to that of expressmen, draymen, or other Independent 
contractors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 536; Dec. 
Dlg. «3=9348. 

For other définitions, see Words and Phrases, Mrst and Second Séries, 
Servant ; Workman.] 

In Bankruptcy. In the matter of the bankruptcy of the Footville 
Condensed Milk Company. The claim of Charles Demerow was al- 
lowed by the référée as a preferential claim owing to a clerk, serv- 
ant, or workman, etc. In the matter of the bankruptcy of the Valecia 
Condensed Milk Company. The claim of PhiUip Meister was allowed 
as preferential because owing to a clerk, servant, or workman, etc. 
Proceedings to review the allowance of such claims. Déterminations 
of référée reversed> and claims held not entitled to priority. 

Thèse matters were argued together, Demerow flUng a claim agalnst the 
bankrupt Footville Condensed Milk Company for $144; Meister agalnst the 
bankrupt Valecia Condensed Mllk Company for $149.39. Eaeh alleged the 
sum to be due from hls debtor for services rendered during February and 
the flrst 26 days of March, 1915. 

The cases présent a question arlslng upon many other claims agalnst each 
estate, aggregatlng somethlng llke $7,000 or $8,000, filed in the two pro- 
ceedings. That gênerai question is, Are or were such clalmants, who were 
engaged by'the respective bankrupts to haul mllk to the condenserles, work- 
men, clerks, or servants, and as such entitled to prlorlty of payment of thelr 
claims under section 64b (4) of the Bankruptcy Act? It is assumed that the 
facts adduced upon the hearlng of thèse two claims disclose falrly the situ- 
ation In gênerai, and therefore they will be summarized. 

iS=9For otber cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexei 
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Tlie. daims are for the compensation alleged to be due for hauling to the 
factory the mllk bought by the company from farmers or dairymen. The 
priée per hundred pounds of raw milk was flxed by the company from tlme 
to time by quotations or offers, and upon a basis at "receiving room," "plant," 
or factorj', as the case may be. The priée was based upon a spedflcation of a 
mllk test showing 3.5 butter fat. For each i/io per cent. Inerease of butteç 
fat the priée per hundred pounds of mllk inereased 1 cent. Thus, if the 
quoted priée were $1.20 per hundred pounds testing 3.5, the priée on a test 
of 3.6 would be $1.21. Now, if the farmer deUvered the mllk hlmself, he re- 
ceived the fuU quoted priée per hundred pounds upon the test whlch developed. 
As a matter of faet many farmers did not produce enough to warrant the 
expenditure of time and for hauling equlpment necessary to make their 
own dellverles. This circumstance, together with the natural désire on the 
part of the factory to stlmulate the production of a maximum supply of mllk, 
led to the development and establishment In the localltles where factories 
existed of so-ealled "mllk routes." Thelr development naturally depended 
upon the quantlty of mllk deliverable, and this was ascertalned through the 
Investigations and sollcitation of the condensery's so-çalled field man, whose 
functlons eonslsted in sollcitation of milk supply froin façmers, the maklng 
of suggestions, and, as the name Indicates, actlng as a représentative in the 
fleld of mllk production In the vlclnlty of the factory. The routes, of course, 
were establlshed when and where the supply justlfled. It was thereupon 
traveled each day by the hauler, whose dutles eonslsted in taklng the raw 
milk from farmers, hauling it to the factory, and returning to the farmers or 
dairymen the eans whlch they owned. Each ean was designated by number 
corresponding to the number glven to the particular farmer. The haulers 
supplied the equlpment, such as horses, wagons, and canvas covers for the 
wagons. The mllk company owned no teams or wagons used in hauling. 

The gênerai, and in particular, the compensation features of thèse hauling 
arrangements may be thus summarlzed: Wrltten contracts wlth haulers were 
not entered Into. The Indivldual apparently made application to be asslgned 
to the service, to hâve a "route." Doubtless in instances the formality of 
engagement was much llke that attendlng engagements for ordlnary service, 
or the initiation of the ordlnary relation of master and servant; that is, 
the indivldual sought a "job." But, probably, the nature of the work and the 
customs attendlng it were such that the indivldual would regard the "gettlng 
of a mllk route" as quite accurately descriptive of the relation. 

The proof shows that sinee January, 1915, thèse companies pald the hauling 
charge, 15 cents per hundred, but that the provision' for its payment was made 
In this way: The total dellverles were computed on the test basis, as that 
may be disclosed from day to day. A settlement slip carried thèse totals and 
computation, and there was a déduction of 15 cents per hundred pounds made 
against the particular farmer, and the balance eovered by cheek. The dé- 
duction thus made was known as the hauler's charge, and obvlously was the 
fund out of whlch the companies pald the hauler. If the farmer hlmself 
dellvered the mllk, no such déduction was made. The factory kept a record of 
the quantltles dellvered by each hauler, and the latter received monthly pay- 
ment of the aggregate, based on the hauling rate of 15 cents per hundred- 
weight. 

Prlor to January, 1915, there had been some variation from this custom, 
based upon the contlngency of a hauler's load belng less than a ton. But 
they are not materlal in determlnlng the charaeter of the relation. 

Certain other facts may be noted. In some instances, as in the Demerow 
Case, the company guaranteed the hauler a minimum of $3 per day; that 
Is, if hls load durlng any day was less than a ton, he received $3 (that 
belng 15 cents per hundredweight on a ton) ; whereas, If he hauled more 
than a ton, the compensation was 15 cents per hundredweight for ail aetually 
hauled on that day. So, too, in respect of the Melster elalm, hls was to be 
compensated at a flat rate of $80 per month, irrespective of quantlty hauled. 
Each hauler had hls own route. 

Richmond, Jackman & Swansen, of Madison, Wis., for claimants. 
Sanborn & Blake, of Madison, Wis., for trustée. 
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GEIGER, District Judge (after stating the facts as above). Section 
64b, subd. 4, of the Bankruptcy Act grants a priority of payment 
to "Wages due to workmen, clerks, or servants," etc., of a bank- 
rupt. As above indicated, the only question is whether thèse claim- 
ants were workmen or servants of the bankrupts, entitled to the 
preferential treatment accorded by the statute. Obviously, elementary 
définitions of thèse terms cannot be very helpful. That a laborer is 
one who labors, a workman one who works, or, as Bouvier puts it, 
"one who is employed in some business for another," are truisms 
just as appHcable to conceded instances of "independent contracter" 
as to conceded relations of master and servant. So, too, the fact 
that each claimant, as a part of . his engagement, obUgated himself to 
live up to certain spécifications respecting the manner of perform- 
ance does not distinguish the relation as one of master and servant 
from one of ordinary independent contract containing like spécifi- 
cations. Noi: can the method of payment be the criterion, and 
therefore the attendant guaranty of a minimum per day in the one, 
or the monthly stipend in the other, of the two cases, is not deter- 
minative of the character of the relation. 

If the fact that thèse claimants in discharging their engagement 
performed such manual or physical labor as is usually a proper sub- 
ject of hiring a workman or servant were controlling, then obviously 
they are workmen or servants. But that rather begs the real ques- 
tion, which is, What was the relation wherein they performed their 
work or rendered their service? Remington on Bankruptcy (2d Ed.) 
§ 2168 et seq. Now, in answering the question, it must, of course, be 
conceded that in making the arrangement for the hauling of milk 
it was essential to provide for the driving of the teams and the han- 
dling of milk cans, as well as for the actual hauling from the farmer 
to the factory by a team-drawn wagon. Neither could be dispensed 
with. But the resuit to be accomplished was the transportation by 
team and wagon, and that was the dominant subject of the relation 
created by the contract. And the fact that this involved necessarily 
and indispensably the attendant personal service of the owner of 
the team in driving the team, loading and unloading milk cans, does 
not bring into the situation the élément which, as will be seen, affords 
the ultimate gênerai test. That élément is the subordination and Per- 
sonal subservience of a workman or servant to the one who engages 
him. That élément is, in my judgment, lacking in the cases before 
us, just as it is in the everyday instances of expressmen, draymen, 
liverymen, cabmen, passenger, or freight transfer agencies. Thèse 
common situations are never deemed to create the relation of master 
and servant, though frequently the service rendered and the method 
of compensation is identical with that appearing in the cases before us. 

Another pertinent feature of the relation of claimants to thèse fac- 
tories is found in the entire freedom to sublet, assign, or in any 
manner to delegate the performance of the obligation to another or 
to others. So, too, if the quantity of milk deliverable on any route 
shall prove to exceed the capacity of a single team, it would be per- 
missible for any hauler to increase his equipment to meet the re- 
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quirements, to hire servants for that purpose, or in fact to do any- 
tiiing he pleased to meet the requirements of a route, if he cared to 
assume additional burdens in order to dérive greater benefits. Of 
course, it does not appear that the latter ever happened, but the right 
to assign or delegate the performance of the obUgation assumed seems 
entirely clear, and the personal subservience and subordination usu- 
ally found in the relation of master and servant or workmen excludes 
that idea. 

Counsel suggests that if one of claimants were injured while dis- 
charging his duties as a hauler he would probably be entitled to an 
award under the Workmen's Compensation Act. This, of course, 
involves the virhole question respecting the relation existing. But if 
resort to analogies is to be had, we might also consider whether the 
négligence of a hauler — for example, in failing to hitch his team — 
could be imputed to the corporation op^erating the condensery, so as 
to render it liable to third persons injured by reason thereof. 

It is my judgment that upon application of fair tests of independ- 
ence or subservience the claims fall within the former class, and that 
adjudicated cases cited by the trustée support this view. Remington 
on Bankruptcy, supra; Re Zotti (D. C.) 23 Am. Bankr. Rep. 607, 
178 Fed. 304; Re Crown Point Brush Co. (D. C.) 200 Fed. 882; 
Re Gurewitz, 121 Fed. 982, 58 C. C. A. 320; Re Mayer (D. C.) 101 
Fed. 227; Spruks v. Lackawanna Dairy Co. (D. C.) 189 Fed. 287; 
Re Blakman Bros., 6 Chi. Leg. N. 18; Re Rose, 1 Am. Bankr. Rep. 
68; Campfield v. Lang (C. C.) 25 Fed. 128; Farmer v. St. Croix Pow- 
er Co., 117 Wis. 7e>, 93 N. W. 830, 98 Am. St. Rep. 914. 

The conclusion is that the claims are not entitled to priority. An 
order may be entered, reversing the ruling of the référée accordingly. 



In re BRAUS. 

Ex parte VAN BEUBEN et aL 

(District Court, S. D. New York. November 8, 1916.) 

Bankbtjptcy <S=407(3) — DiscHAEaE— Fraudulent Tbansfeb. 

An Insolvent debtor, who owned a nuniber of stores, organlzed a corpora- 
tion, of which he held ail the stock, except a few quallfying shares, held by 
his wlfe and another, and to such corporation he transferred the more 
profitable stores; It belng his intention to break the leases on two of the 
unprofitable stores. After appointaient of his trustée In bankruptcy, he 
dellvered the stock In the corporation to such trustée. Heli, that the 
conveyanee of his property to the corporation was frandulent as to the 
bankrupt's credltors, and was a bar to a discharge, for the credltors would 
be hlndered and delayed, as they would not only hâve to obtaln possession 
of the stock, but then of the chattels represented by the stock ; such con- 
clusion belng supported by the fact that the bankrupt Intended by the 
conveyanee to the corporation to defeat the rights of his landlord. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 740, 742-740 : 
Dec. Dlg. <S=>407(3).] 

In Bankruptcy. In the matter of the bankruptcy of Arthur S. 
Braus. On objection by Frederick T. Van Beuren and others to 

©ssFor other cases see same topio & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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bankrupt's pétition for discharge. Pétition dismissed, order affirmed, 
and discharge denied. 

This cause cornes up upon a pétition for dlscharge. Certain credltors hâve 
objeeted, on the ground of a fraudulent tranafer under the foUowing clrcum- 
stances: The bankrupt was engaged In the cloak and suit business for about 
15 years, having 20 stores scattered about, of whlch 7 were In the clty of 
New York. Three of thèse stores, In Fourteenth street, Manhattan, were 
unprofltable, and In January, 1915, the bankrupt, who had been losing money 
through the year 1914, organlzed a corporation, of whlch he held ail the 
stock, but a few quallfylng shares for hls wlfe and one Samuel Klotsky. To 
thls corporation he conveyed 5 of the stores In question, being those whlch 
he consldered the most profitable. Hls explanatlon of thls transaction was 
that he hoped to get In some frlends as partners who would fumlsh money to 
rehablUtate the business, se that he could pay hls credltors. The Incorpora- 
tion he Inslsted was to protect hls credltors; the protection he had In mina 
belng to break the leases on the 2 unprofltable stores in New York, and so 
get rld of theÎQ. After hls trustée was appointed, he turned over hls stock 
în the corporation to the trustée, and it does not appear that he dld thls 
under compiilslon. 

Mitchell & Mitchell, of New York City, for objecting creditors. 
Alex B. Greenberg, of New York City, for bankrupt. 

LEARNED HAND, District Judge (after stating the facts as 
above). It is not a clear question on authority whether it is a 
fraudulent transfer against creditors for an insolvent to convey ail 
his property to a corporation in exchange for ail or nearly ail its 
stock. In the following cases such was the situation, and the sale was 
held bad: Mulford v. Doremus, 60 N. J. Eq. 80, 45 Atl. 688; Kelley 
Co. V. Pollock & Bernheimer, 57 Fia. 459, 49 South. 934, 131 Am. 
$t. Rep. 1101 ; Bank v. Trebein, 59 Ohio St. 316, 52 N. E. 834; Ben- 
ton v. Minn. Tailoring, etc., Co., 71 Minn. 498, 76 N. W. 265; Kel- 
logg V. Douglas County Bank, 58 Kan. 43, 48 Pac. 587, 62 Am. St. 
Rep. 596; Bourgeois v. Risley Real Est. Co., 82 I^. J. Eq. 211, 88 
Atl. 199; Bennett v. Minott, 28 Or. i 339, 39 Pac. 997, 44 Pac. 288; 
Roberts v. Hughes, 86 Vt. 76, 88, 83 Atl. 807. Bourgeois v. Risley 
Real Est. Co., supra, Bennett v. Minott, supra, and Roberts v. Hughes, 
supra, are, it is true, of slight importance, 'because in each the in- 
solvent transferred the stock to his wife which he received on the sale 
^parently without considération ; but the language of the opinion 
Séeçis to indicate th?t the: sale alone would hâve been regarded as 
fraudulent. 

Booth V. Bunce, 33 N. Y. 139, 88 Am. Dec. 372, is authority for the 
fûle that it may be such, regardless of the fact that the stock is liable 
to exécution after the transfer. bas been made. I hesitate, however, 
to cite that case as: authority for the rule that the sale was void per se, 
because the court rested upon a verdict of the jury. However, the 
jury had nothing on which to go but the sale for stock, and it neces- 
çarily followed that such a sale alone must delay creditors, if the 
case was correctly decided. This seems to me a question of law, how- 
ever the case was left to the jury. In Kellogg v. Douglas County 
Bank, supra, Bank v. Trebein, supra, and Benton v. Minn. Tailoring, 
etc., Co., supra, the insolvent had pledged the stock by way of préf- 
érence; but the court does not seem to bave rested upon that. In- 
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deed, as was said in Coaldale Coal Co. v. State Bank, 142 Pa. 288, 21 
Atl. 811, and Scripps v. Crawford, 123 Mich. 173, 81 N. W. 1098, 
if the insolvent might prefer his creditors with his property, why may 
he not do so with the stock, which was the considération for the 
property? I cannot see that this élément really aflfects the case, 
and thèse cases, as well as Mulford v. Doremus, supra, and Kelley v. 
Pollock '& Bernheimer, supra, seem to support the rule that such a 
sale is void. 

There are, however, cases which hold that a sale by an insolvent 
to a corporation for its stock is not in fraud of creditors, because the 
right to levy on the stock is an équivalent of the right to levy on the 
chattels. Coaldale Coal Co. v. State Bank, 142 Pa. 288, 21 Atl. 811 ; 
Densmore Commission Co. v. Shong, 98 Wis. 380, 74 N. W. 114; 
Scripps v. Crawford, supra; Plaut v. Billings-Drew Co., 127 Mich. 
11, 86 N. W. 399; Shumaker v. Davidson, 116 lowa, 569, 87 N. W. 
441 ; Kingman & Co. v. Mowry, 182 111. 256, 55 N. E. 330, 74 Am. 
St. Rep. 169. The last of thèse was an obviously honest effort to 
realize on the assets for the benefit of creditors, and the court based 
its décision upon that fact. I do not, therefore, regard the case as 
an authority to the contrary of the cases first cited, especially as the 
distinction is there pointed out that such sales, though not necessarily 
fraudulent, become such, when the purpose is to put the property 
out of the reach of creditors, even momentarily. Some indication 
appears, also, in the opinion in Shumaker v. Davidson, supra, that 
such a sale may become fraudulent if designed to obstruct creditors. 
The décision turned upon the fact that the seller s, a firm in each case, 
were not shown to be insolvent ; and so does Densmore Commission 
Co. v. Shong, supra. If by that is meant that the sale was not shown 
to include ail the seller's assets, and to leave him with only the stock, 
there is a valid distinction. Yet if the seller was not solvent in- 
dependently of the stock received in exchange, the latter must be 
deemed the équivalent of the chattels for the purposes of exécution, or 
the cases cannot stand. Such was the holding, at least, in Coaldale 
Coal Co. V. State Bank, supra. Perhaps it is fair to assume that the 
sellers were independently solvent, and, if so, the only jurisdiction 
holding the sale void as such is Michigan in the two cases cited. 

I cannot agrée on principle that the stock is the équivalent of the 
chattels for the purposes of the creditors; that dépends upon whether 
on exécution sale the stock will realize as much as the chattels, which 
every one who has any . expérience knows it generally will not. A 
judgment creditor nlust therefore in practice buy in the stock at the 
sale, and then try to get possession of the chattels and sell them. 
He may or may not succeed in this without substantial delay or hin- 
drance. That will dépend upon how surely he can disregard the cor- 
porate form, which in turn dépends in part upon whether he is the 
only shareholder, and whether there hâve been debts contracted by 
the corporation. Even then he must hâve another sale. I do not 
believe that the law should tolerate any such embarrassments to cred- 
itors, when they resuit from mère contrivances to effect just what 
they do effect, and are not the incidents of a genuine effort to con- 
duct the insolvent's affairs in his own interest. 
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In re Julius Brothers, 217 Fed, 3, 133 C. C. A. 328, L. R. A. 
191 5C, 89, gives no color for any such ruling. In that case the con- 
sidération, which was adéquate in amount, consisted of cash, and was 
to be at once distributed among ail creditors unconditionally. At 
least that was the theory adopted by the Circuit Court of Appeals, 
whsitever may hâve been the facts. 209 Fed. 371. 

In view of the foregoing, the sde in the case at bar must be held 
to be fraudulent. It certainly was not in the course of the gênerai 
business of the bankrupt. It was only designed, as he admits, to 
change the rights of his creditors, and, indeed, it was to prevent his 
landlords from collecting their debts at ail. I do not think that this 
intent was so abortive, by virtue of their right to levy on the stock, 
as to make it an irrelevant futility. 

It is therefore unnecessary to détermine the very vexed question 
whether an assignment for the benefit of creditors should be a bar to 
discharge. That it is a conveyance which may be set aside within four 
tnonths under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 564 
(Comp. St. 1913, § 9651), is certainly true. In re Gutwillig, 92 Fed. 
337, 34 C. C. A. 377; In re Beisenthal, Fed. Cas. No. 1,236, 14 
Blatchf . 146. Yet after the period of four — or, under the act of 1867 
(Act March 2, 1867, c. 176, § 35, 14 Stat. 534), six— months has 
expired, it is valid. Mayer v. Hellman, 91 U. S. 496, 23 L. Ed. 377. 
It may be urged that the same conveyance cannot be fraudulent for 
four months, and not fraudulent thereafter; but that is the eflfect 
of thèse décisions. It is no more inconsistent to say that the same 
conveyance may not be fraudulent, under section 14b and yet be such 
under 67e. The décision of this question is not necessary for dis- 
posing of this case, because from any aspect this conveyance delayed 
creditors. 

Pétition dismissed ; order afHrmed ; discharge denied. 



THE IXION. 

(District C!ourt, W. D. Washington, N. D. July 14, 1916.) 

No. 3342. 

1. SEAMEN ®=>1 ^FOEEIGN VBSSELS— AUTHOBITT Or CONGRESS. 

Congress has the right to prescribe niles which shall govern vessels and 
sallors while within the Jurlsdlction of the United States, notwithstanding 
the vessels are foreign craft, and the sallors allen persons. 

[Ed. Kote. — For other cases, see Seamen, Dec. Dig. <S=>1.] 

2. Seamen ®=»16 — Waqes— Libel. 

Rev. St. i 4580, as amended by Act March 4, 1915, c. 153, § 4, 38 Stat. 
1165, déclares that every seaman on a vessel of the United States shall be 
entitled to receive on demand from the master one-half of the wages which 
he shall hâve then earned, at every port where the vessel shall load or 
deliver cargo, provided such deniand shall not be uiade before the ex- 
piration of nor oftener than once in flve days, and that any fallure on the 
part of the master to comply wlth the demand shall release the seaman 
from his contract, and he shall be entitled to fuU payment of wages earned, 

©i^For other cases te» same toplc & KEY-NDMBER In ail Key-Numbered Dlgests & Indexes 
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provided thls section shall applv to seamen on forelgn vessels while In 
tarbors of the United States. Seamen's Act Dec. 21, 1898, .c. 28, § 10, 30 
Stat. 763 (Comp. St 1913, § 8323), makes it unlawful In any case to pay 
any seaman any wages in advance of the time when tie has actually earned 
the same, or to pay such wages to any otlier person. Held that, as it waa 
apparently the intention of Congress that no advancements should be made 
to sailors on forelgn vessels for services performed vyithln the ports and 
waters under the jurisdiction of the United States, a libel, showing that a 
sailor on a foreign vessel had earned wages while in a port of the United 
States and that demand In accordance with the above section was ref used, 
States a cause of action, though tlie master of the vessel had already paid 
the seaman more than one-half of the wages earned during the entire 
voyage. 

[Ed. Note. — For other cases, see Seamen, Cent Dig. §§ 56-65 ; Dec. Dig. 
<S=16.] 

In admiralty. Libel by John A. Clyma against the steamship Ixion, 
her apparel, tackle, and furniture. On exceptions to libel. Exceptions 
denied. 

Jay C. Allen, of Seattle, Wash., for libelant. 

Huffer & Hayden, of Tacoma, Wash., for respondent. 

NETERER, District Judge. Libelant, a British subject employed 
as a seaman upon a British vessel, states that on the 20th of May, 1916, 
he had earned on the voyage, under his articles of employment, i282, 
Is. ($1,353.84), upon which had been paid £264, 7s. 4d. ($1,268.96) ; 
that there was an allotment to be deducted of £4 ($19.20), leaving a 
balance of £13, 13s. 6d. ($65.64) due; that the vessel, on the ISth day 
of May, 1916, entered the Port of Seattle for the purpose of loading 
and delivering cargo, and on the 20th day of May, following, while 
still in port so loading and delivering cargo, libelant, acting under sec- 
tion 4530 of the Revised Statutes of the United States, as amended, 
"did demand of the master of said .vessel the payment of one-half of 
the amount of his wages then earned; that the libelant had not made 
a demand for any wages within five days previous thereto; 
that said payment was refused by said master, and because of said 
refusai the libelant did, on the 22d day of May, 1916, pursuant to the 
provisions of said act of Congress, demand his release from said con- 
tract, and did then and there demand full payment of the wages which 
he had so earned, which said payment the said master did refuse and 
has continually refused since said time"; and prays process in due 
form of law according to tlie course of this court in admiralty and 
maritime jurisdiction, condemnation of the vessel, tackle, etc., to pay 
the claim. 

Exception is filed to the libel, in which it is contended, among other 
things : 

"That it appears that the libelant has been paid more than half of the 
wages due him from the time of joining said ship to the filing of the libel and 
does not show that the libelant has not been paid more than half of the 
wages due him and was not paid more than one-half of the wages due him at 
the time of fliing the libel, for any voyage opon which he engaged to serve 
under the articles mentioned in the libel." 

[1] It is contended by the claimant that the shipping articles enter- 
ed into by the libelant were entered into in a foreign jurisdiction, by a 
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foreign vessel and an alien person, and that the rights of the parties 
must be determined by the laws of the ship's flag. 

I think the claims made by the claimant are stated too broadly. 
Congress has the right to prescribe rules which shall govem a vessel 
and sailors while within the jurisdiction of the United States, and, if 
the libelant has brought himself within the provisions of the act of 
Congress referred to, the exceptions must be denied. 

[2] Section 4 of chapter 153, 38 Stat. at Large, p. 1165, amendatory 
of section 4530, Rev. Stat. U. S., provides : 

"Every seaman on a vessel of the United States shall be entitled to recelve 
on demand from the master of the vessel to which he belongs one-half part of 
the wages which he shall hâve then earned at every port where such vessel, 
after the voyage has been commenced, shall load or deliver cargo before the 
voyage Is ended and ail stipulations in the contract to the contrary shall be 
void; provided, such a deœand shall not be màde before the expiration of 
nor oftener than once in flve days. Any failure on the part of the master to 
comply with thls demand shall release the seaman from his contract and he 
shall be entitled to full payment of wages earned. * • • Provided further, 
that this section shall apply to seamen on foreign vessels while in harl)ors of 
the United States, and the courts of the United States shall be open to sucn 
seamen foj its enforcement." (Italics ours). 

By express provision this act applies to seamen engaged on foreign 
vessels while in ports of the United States, and the courts of the Unit- 
ed States shall be open to enforce such claims. It is further contended 
by the claimant that it affirmatively appears upon the face of the com- 
plaint that advancements hâve been made to seamen which more than 
pay one-half of the wages earned on the voyage to the time of demand. 
I think that section 10 of the Seamen's Act, 30 Stat. at Large, p. 763, 
indicates the policy of tlie Congress with relation to seamen on United 
States vessels by making it "unlawful in any case to pay any seaman 
wages in advance of the time when he has actually earned the same, 
or to pay such advance wages to any other person." A considération 
of the provisions of section 4530, supra, as amended, in connection 
with section 10 of the Seaman's Act, supra, is conclusive, in my judg- 
ment, that the intent of Congress was that no advancements could be 
made upon wages earned on foreign vessels while in the harbors of 
the United States or within the jurisdiction of the waters of the Unit- 
ed States. The libel showing that wages were earned while in the 
Port of Seattle, demand made within the provisions of section 4530, 
supra, as amended, and payment refused, a cause of action is stated, 
and the exceptions must be denied. 

I hâve conferred with Judge CUSHMAN, and am authorized to 
State that he concurs in the conclusion herein. 
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HENNA et al. v. SAURI & SUBIRA et aL 

(Circuit Court of Appeals, Mrst Circuit November 10, 1916.) 

No. 1170. 

1. Appeaz and Ebbob <©=j878(1) — Review — Questions Peesented foe RœvnDW. 

Where défendants, who had Judgment below, dld net appeal from a rul- 
Ing adverse to one «f their contentions, such ruUng cannot be reviewed. 

[Ed. Noté.— For ither cases, see Appeal and Error, Cent Dlg. §§ 3573, 
3574; Dec. Dlg. €=.878(1).] 

2. Mobtoaoes <S=3295(4i — Equitt of Rédemption— Convbtanob. 

Holders of a flrst mortgage, deslrlng to foreclose, agreed to pay th© 
mortgagors fixed siims In considération of an agreement not to obstruct 
foreclosure, and to transfer their rlghts, If any, to the mortgagees, the 
flrst payment to be made on the day the mortgagees should take posses- 
sion after and by virtue of the foreclosure. HeU that as the agreement 
was not to be effective for any purpose until foreclosure proceedlngs should 
hâve vested the mortgagees with title, the agreement dld not amount to a 
conveyance of the equity of rédemption, with whlch the title of the flrst 
mortgagees would merge, precludlng foreclosure as against a second 
mortgagee. 

[Ed. Note.— For other cases, see Mortgages, Cent Dlg. § 821 ; Dec. 
Dlg. ®=>295(4).] 

8. Mobtgages €=>505(i; — Fobeclosxtee — Upset Peice. 

The Mortgage Lsw of Porto Rico of 1893 (Rev. St. & Codes Porto Rio> 
1913, p. 1063 et seg.) requlres as to mortgages prevlously recorded, where- 
In no deflnite valu<. was fixed by agreement of the parties for the mort- 
gaged property to serve as a basis for sale In case of foreclosure, that 
such value should be established either by a public Instrument, or by 
appraisal in the foreclosure proceedlngs under direction of court Mort- 
gages recorded prier thereto recited that the propertiçs were worth fixed 
amounts, but dld niit indlcate that the parties had agreed to those amounta 
as flxlng a value ?or the purpose of foreclosure. Held, that the value» 
recited in the mortgages dld not constitute an upset price for the purpose 
of foreclosure sale, so such price was properly fixed by appraisal under 
direction of court. 

[Ed. Note.— For other cases, see Mortgages, Cent Dlg. § 1501; Dec. 
Dlg. <©=s>505(l).] 

4. CouKTS ^=405(14) — AssiGNMENTS OF Erkor— Sepabate Assignments. 

TJnder court rule n (150 Fed. xxvii, 79 C. C. A. xxvli), declarlng that the 
plaintiff in error sliall file with bis pétition for a writ of error an assign- 
ment of errors, which shall set out separately and particularly each error 
asserted, several errors should not be grouped in one assignment 

[Ed. Note.— For ,ther cases, see Courts, Dec. Dlg. <©=>405(14).] 

5. Courts ©=405(3)- Iieview— QuEsnoNS of Local Lavv. 

A détermination by the Porto Rico Suprême Court that there had been 
such a compliance with the provisions of the Porto Rico Mortgage Law 
of 1893 relaUng te notice of time and place of sale that the foreclosure 
proceedlngs should not be set aside, relating to a question of purely local 
law, wlU not be di'sturbed by the Circuit Court of Appeals for the Flrst 
Circuit, unless clesrly erroneous. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 1099 ; Dea Dlg. 
®=405(3).] 

Appeal from the Suprême Court of Porto Rico. 

Suit by Emilia-Victoria Henna and others against Sauri & Subira 
and others. A judgment for défendants was affirmed by the Suprême 
Court of Porto Rico, and plaintifïs appeal. Affirmed. 

<Ê=»For other cases see sane topfc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
2,37 F.— 10 
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José A. Poventud, of Ponce, Porto Rico, for jppellants. 
Hollis R. Bailey, of Boston, Mass. (A. F. Castro, of Ponce, Porto 
Rico, on the brief), for appellees. 

Before DODGE and BINGHAM, Circuit Judjes, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge. This suit in equity vas begun August 19, 
1912. The relief sought was the avoidance of foreclosure proceedings 
in the court of fiirst instance of Ponce, begun in Movember, 1897, and 
completed during the year 1898. There was an order by said court on 
January 1, 1898, for a public sale of the mortgiged real estate, and 
also, later in 1898, an adjudication thereof to Sauri, Subira & Co., 
holders of the two mortgages foreclosed and purchasers at the sale. 
The proceeds of the sale having been insufficient ta pay the amount due 
■on the two mortgages foreclosed, there was a subséquent order for 
Ihe cancellation, as an incumbrance of record, of a third mortgage 
upon the property sold, held at the time by one R(>saly, since deceased, 
whose rights under it passed, as is not disputed_ to the plaintiffs in 
said suit in equity, appellants in this court. Beîides asking that the 
foreclosure proceedings be declared void, they tslced that said third 
mortgage be reinstated. 

[1] Rosaly lived in England, and died there in 1906. That the 
plaintiffs' rights hâve been lost by his or their deUy in enforcing them, 
amounting to 14 years in ail, is not claimed in thU court. The district 
■court for the judicial district of Ponce, wherein this suit was begun, 
held that under section 1865 of the Porto Rico Civil Code a suit like 
this was not "prescribed" until after 15 years hal expired, and from 
this ruling the défendants took no appeal. 

The district court held that no ground for invalidating the foreclosure 
proceedings had been established, and this resalt was affirmed on 
appeal by the Suprême Court of Porto Rico. Thereupon the plaintiff 
appealed to this court. 

The two mortgages foreclosed by Sauri, Subira & Co. dated from 
1880 and 1885, respectively, and were given by >wo brothers Oppen- 
heimer. That given in 1880 covered two prop«rties, called "Aguas 
Prietas" and "Consuelo Vayas." That given in 1^85 covered the same 
properties and also another called "Isabel." Sauri, Subira & Co. were 
not Ae original mortgagees, but had become owners of both mortgages 
before instituting the foreclosure proceedings. The Oppenheimers had 
also given the third mortgage hère in question upcn the two properties 
first above mentioned, and Rosaly had become its owner before the 
foreclosure proceedings. It did not cover the property "Isabel." 

The sums secured by their two mortgages reniaining unpaid after 
deraand, Sauri, Subira & Co. had, before beginnjng their foreclosure 
proceedings, agreed in writing with one of the Oppenheimers and 
with the widow of the other, who had succeed^d to some part, at 
least, of her deceased husband's rights in the thrîe properties, to pay 
certain sums for a transfer of ail their rights, if a::iy, in the mortgaged 
properties, and foi" their agreement not to obstruct or oppose fore- 
■closure of said two mortgages. Part of said swfls was agreed to be 
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paid on the day Sauri, Subira & Co. should take possession after and 
by virtue of the foreclosure; the remainder at a later time. But no 
part of said agreed sums was to be paid, nor, according to its terms, 
was the agreement to be effective for any purpose, until the foreclosure 
proceedings should hâve vested Sauri, Subira & Co. with title to the 
properties covered by the mortgages. 

[2] Both courts in Porto Rico hâve agreed in rejecting the plain- 
tiffs' contention that thèse agreements with the Oppenheimers extin- 
guished Sauri, Subira & Co.'s mortgage titles and left them with no 
basis for any foreclosure proceedings. We find no error in this resuit. 
There had been no conveyance to Sauri, Subira & Co. of any rights 
belonging to the Oppenheimers in the mortgaged properties, and there- 
fore no merger of rights, prior to the foreclosure. The agreements 
had no further effect than to put Sauri, Subira & Co. in position to 
obtain a full release of ail possible adverse rights, should they so de- 
sire, which might remain in the Oppenheimers after the foreclosure 
proceedings. In case any one else became owner of the properties 
through said proceedings, Sauri, Subira & Co. would want no such 
release, and the agreement was in such case to go for nothing. This 
disposes of assignment of error IL 

[3] The foreclosure proceedings were subject to the provisions of 
the reformed Mortgage Law of Porto Rico, which went into effect in 
1893. This required, as to mortgages previously recorded wherein 
no definite value was fixed by agreement of the parties for the mort- 
gaged property to serve as a basis for the sale in case of foreclosure, 
that such value should be established either by "a public instrument," 
or by appraisal in the foreclosure proceedings under the direction of 
the court. The latter course was f ollowed in thèse proceedings ; ap- 
plication being made to the court for appraisal of the properties Jan- 
uary 10, 1898. The appellant contends that the mortgages themselves 
fixed the values by agreements therein between the parties thereto. 
The appraisal fixed a value considerably less than that which, accord- 
ing to éie appellants, had been fixed in the mortgages themselves, and 
this value became, under the Mortgage Law, the upset priée at which 
the properties were to be offered for sale. If there had been a value 
expressly agreed for the purpose in the mortgages, its amount would 
hâve been treated as the upset price. Both courts in Porto Rico held 
that, although the mortgages recited that the properties were respec- 
tively worth certain amounts, they did not indicate that the parties had 
agreed on those amounts as fixing a value for the purpose stated above. 
That they did not expressly so agrée is undeniable. Whether such an 
agreement could be implied f rom their terms is a question of construc- 
tion, upon which we do not find sufficient grounds for differing with 
the conclusion of both courts which hâve passed upon it. This dis- 
poses of assignment of error III. 

[4, 5] Assignments of error IV, V, and VI relate to certain alleged 
defects in the foreclosure proceedings, and complaîn that there was 
error in not holding said proceedings void because of them. The facts 
hère involved were not in dispute. 
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Public notice of the time and place o£ sale, to be given by posting 
and publication, was ordered. Such notices were required by the 
Mortgage Law (article 128, par. 3) to contain "a statement of the titles 
of ownership" of the property sold. In thèse notices the names of 
the properties and their owners were stated, also the acreage of each, 
and the value of each as fixed by the above appraisal. It was further 
stated that the deeds might be found in a certain office. But neither 
the boundaries of the properties nor the wards wherein they lay were 
specified, and the plaintiffs' contention was that therein tiie notices 
failed to satisfy the requirements of law (assignaient IV). A further 
alleged error specified in this assignaient, which ought to hâve been 
separately assigned according to rule 11 of this court (150 Fed. xxvii, 
79 C. C. A. xxvii) is referred to below. 

The notices contained the statement that there were no rîghts re- 
corded against the properties, subséquent to those existing by virtue 
of the two mortgages being foreclosed. The statement was not true, 
as appeared f rom the foreclosure pétition filed by the mortgagees them- 
selves, which had annexed to it a registrar's certificate distinctly show- 
ing Rosaly's mortgage to be of record as a subséquent incumbrance. 
There was, however, no claim that the incorrect statement was made 
for any dishonest purpose or got into the notices otherwise than by 
inadvertence. The plaintiffs contended that it prejudiced Rosaly's 
rights and was a failure to comply with article 172, par. 2, of the Mort- 
gage Law, which required the names of persons interested under sub- 
séquent incumbrances and not already notified to be stated in the notices 
of sale. (Assignment of Error V.) 

The notice of sale issued was published in the Gazette, March 4, 5, 
and 6, 1898. The sale was on March 18th. Article 128, par. 3, of the 
Mortgage Law provided that "the sale shall take place 20 days after 
the publication of the notice." No complaint that the sale was made 
on insufficient notice was ever made by the mortgagors, but the plain- 
tiffs contended that as to Rosaly the failure to allow 20 days made 
the proceeding^ void. (Assignment of Error VI.) 

The notice was posted in the municipality of Ponce, within which 
the properties lay, on the doors of the court building and of the office 
of the clerk ; the usual places for posting such notices, according to 
the évidence, under such circumstances. Thére were no notices posted 
in the particular wards within which the properties lay, and it did not 
appear that there were any usual places for such posting within said 
wards. The Mortgage Law, or the régulations for its exécution (arti- 
cle 172), required posting "in the customary places where the proceed- 
ings are being had and where the property is situated." The plain- 
tiffs contend that this requirement had been insufficiently complied 
with (Assignment of Error IV) ; but this alleged error is not insisted 
on in the brief filed hère on their behalf. 

Both courts in Porto Rico agreed in considering thê alleged defects 
specified in the above assignments IV, V, and VI insufficient to invali- 
datè the foreclosure proceedings or warrant the relief sought by the 
plaintiffs' bill. Rosaly was found to hâve had due notice of the pro- 
ceedings, and although they disputed this finding in the Suprême 
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Court of Porto Rico, the plaintiffs hâve not assigned it as error in 
this court. With regard to the alleged failure to set forth the "titles 
of ownership" sn the notice, both courts held that enough having been 
set forth to identify the properties to be sold, and their owners, and 
to inform any one interested where ail further particulars could be 
learned, it did not make the notices def ective. With regard to the in- 
correct statement as to subséquent incumbrances, both courts held that 
Rosaly could not complain of it as a want of due notice to him, and 
that it did not tend to préjudice him by preventing bidding at the sale. 
With regard to the failure to publish 20 days before the. sale, both 
courts held that the mortgagors might waive it, and that, in the ab- 
sence of any proof of actual damage to him thereby, it gave a subsé- 
quent mortgagee no right to invalidate the proceedings because of it. 
With regard to the failure to post notices in the wards, both courts 
held that the law did not require such posting and had been complied 
with by the posting in the usual places. 

How far the alleged defects relied on afïected the validity of the 
proceedings in 1898, and to what extent Rosaly's successors were en- 
titled to take advantage of them in 1912, were questions of purely local 
law ; and the action taken by the court below regarding them is to be 
upheld except upon conviction of clear error committed. Cardona v. 
Quinones, 240 U. S. 83, 88, 36 Sup. Ct. 346, 60 L. Ed. 538. The plain- 
tiflfs faîl to satisfy us that any such clear error has been committed. 

The above conclusions dispose also of assignments I and VII. They 
leave for considération only assignments VIII and IX, which raise only 
questions as to costs, the action regarding which was discretionary with 
the court below ; and nothing is found in the record indicating any 
abuse of such discrétion. Other errors are asserted in the brief filed 
hère by the appellants, but, there being no assignments of error relat- 
ing to them, they are not entitled to considération. 

The judgment of the Suprême Court of Porto Rico is afïinned, and 
the appellees recover costs of this appeal. 



LANE V. LBITER. 

INTERIOB ELEVATOR CO. v. LEITEB. 

(Circuit Court of Appeals, Seventh Circuit May 26, 1916.) 

Nos. 2245, 2246. 

1. Monopolies <@=5l7(l) — Contracts in "Resteaint op Teade" — "Attempt to 
CoENEB Grain Market" — "Combination to Monopolizk Food Products" 

"RE«TUICT THE FbEEDOM OF MARKETS." 

An agreement between the owners of large quantities of wlieat to hold 
tlie same together and sell in the market only by agreement between them- 
selves Is illégal, under Hurd's Bev. St.. 111. 1915-16, c. 38, § 130, which 
déclares the making of a contract for eornerlng or attemptlng to corner 
the market in relation to grain a criminal offense, and the contract roid, 
and likewise under Const. Mlnn. art. 4, § 35, and Laws Minn. 1891, c. 10, 
§ 1, which condemn contracts to monopollze food ^products or restrict the 

^s^For other cases see same topic & KEY-NUMBER In ail Ker-Numbered Dlgests & Indexas 
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freedom of such markets. Such œntracts are also vold at common law, as 
in restraint of trade and against public poUcy. 

[Ed. Note. — ror other cases, see Monopolies, Cent. Dig. § 13 ; Dea Dlg. 
<S=>17(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Eestralnt of Trade.] 

2. MoNOPOLiES <3=>21 — Validitt of Notes — Iixegal Considération. 

Défendant and two others, eaeh the owner of a large quantity of wheat 
In store In the spring, entered Into a pooUng agreement to hold thelr 
wheat together for the purpose of controlllng the market and forcing up 
the price. If elther wlshed to sell any part of hls holdings, he was to flrst 
oflfer It.to the other parties. After the price had advanced, one of the 
other parties desiring to sell 920,000 bushels, défendant bought it under 
the agreement, to be still held subject thereto, agreelng to pay about 40 
cents a biishel above what was the market price when the agreement was 
made. He made payments of something more than such former market 
price, and gave two notes for the remainder of the agreed priée. Héli, 
that the notes, the only considération for whlch was the profit made by 
the seller as a direct resuit of the Illégal agreement, were Invalid, and 
not coUectlble in hls hands. 

[Ed. Note. — For other cases, see MonopoUes, Cent. Dig. § 15; Dec Dig. 
<®=>21.] 

3. Monopolies ®=>21 — Validitt of Notes — Illégal Consideeation. 

The fact that at the seller's request défendant made the notes payable, 
respectively, to two elevator companies, In whose ejievators the wheat was 
stored and held, did not charge hlm with knowledge or establish as a 
fact that such companies were the owners of the wheat and the principals 
in the sale ; it appearing that the elevators were public warehouses, and 
that the seller was the président and majority stockholder and controUed 
the business of both, and that other offlcers of the companies had knowl- 
edge that throughout the transaction and in the sale he had represented 
and treated the wheat as hls own property. 

[Ed. Note. — For other cases, see MonopoUes, Cent Dlg. f 15; Dec. Dig. 
<S=>21.] 

4. Monopolies ®=»23 — Sale — Validitt of Contbact. 

A contract by an owner to sell wheat is not inyalid, because he had 
knowledge that It was to be used in fulflllment of an agreement whlch was 
illégal, as In restraint of trade, where he was not a party to such agree- 
ment. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 16 ; Dec. Dig. 
®=»23.] 

5. Principal and Agent <S=»143(2) — Dndisclosed Agenoy — Rights of TJn- 

DiscLOSED Principal. 

The fact that a party, in making a contract, acts for an undisclosed 
principal, does notl enlarge the rights of the principal over his own as 
against the other party, nor deprive the latter of any défense whlch he 
would hâve had against the agent. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. §§ 
503, 506, 507, 511, 512 ; Dec. Dlg. <S=>143(2).] 

6. Appeal and Error 'S=>230, 259 — Review — Conduct of Trial. 

Remarks made by the court In the présence of the jury are not subject 
to review by an appellate court, where no objection was made, nor ex- 
ception taken at the tlme. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. % 1499; 
Dec. Dlg. <&=>230, 259.] 

In Error to the I>istrict Court of the United States for the Eastern 
Division of the Northern District o f Illinois. 

©ssB-or other cases see sime topio & KEY-NUMBER in aU Key-Numbered Dlgests & Indexe* 
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Actions at law by Chester W. Lane and by the Interior Elevator 
Company against Joseph Leiter. Judgment for défendant, and plain- 
tifïs bring error. Affirmed. 

Thèse actions, commenced September 30, 1911, arlse out of the same trans- 
actions and were tried together. The flrst was on a note for $58,034.93, made 
to Monarch Elevator Company, Indorsed to plaintlfl In error, an officer of 
payée, who took title merely for eonvenlence, and does not claim to be a holder 
in due course. The other was on a note for $199,355.79, to plaintifC In error 
Interior Elevator Company. Both notes are dated Chicago, October 6, 1898, 
due on or before 3 years from their date, with Interest at 3 per cent, per 
annum, and signed by défendant In error. Nothlng of principal or Interest 
has been paid. The défense is that the notes grew out of an ajleged undertak- 
ing or conspiracy entered into between Frank H. Peavey, and Charles A. 
Pillsbury, both of Minneapolis, and Joseph l/citer, of Chicago, défendant in 
error, to corner the wheat marlfet, and are void under the common law, as 
well as under section 130, c. 38, Revised Statntes of Illinois, which denounces 
as crimlnal the making of option contraets for grain, or the cornerlng or 
attemptlng to corner the market in relation to grain, and déclares ail con- 
traets made in violation of the section to be gambling contraets and void, 
and that they are likewise void under article 4, § 35, of the Minnesota Con- 
stitution, and chapter 10, § 1, Gen. Laws Minn., in force in 1898, which con- 
demn combinations or agreements to monopolize food products, or to inter- 
fère with or restrict the freedom of such markets. The jury found for de- 
fendant, and the District Court rendered judgments accordingly. In the 
opinion following further facts are stated. 

Dwight S. Bobb and James B. Wescott, both of Chicago, 111., for 
plaintiffs in error. 

Henry Russell Platt, of Chicago, 111., for défendant in error. 

Before MACK and ALSCHULER, Circuit Judges, and SAN- 
BORN, District Judge. 

ALSCHULER, Circuit Judge (after stating the facts as above). In 
the forepart of April, 1898, Peavey, Pillsbury, and Leiter were each 
large operators in and holders of wheat. Under date of April 14th 
Pillsbury wrote Leiter saying : 

"Peavey has about a million and a half of contract wheat in his own houses 
and he has 600,000 or 700,000 warehouse receipts In other elevators. Indeed, if 
you do not get your wheat ail sold by May Ist I think tliis market could be 
absolutely controiled and cash wheat put to about any premium we wanted, 
if you, Mr. Peavey, and myself ail worked together; but the arrangement 
might hâve to be made before the first of May." 

In a letter of April 18th he suggested Leiter and himself taking a 
certain amount of Peavey's wheat, and proceeded : 

"Now when this is done Mr. Peavey will hâve about a million and a half 
bushels of wheat left in Minneapolis and qulte a little bunch in Duluth. He 
will agrée to work with us to control the cash wheat market and will see that 
none of his wheat is shipped to Chicago. In a gênerai way Mr. Peavey and I 
hâve controiled this market several times In this way; we put our wheat 
together, In a bunch, then we fix a price at what we want to sell it, and each 
one sells wheat in proportion to the amount he holds. In case one man wants 
to sell and the others do not, the other two hâve the privilège of buying the 
wheat from him or letting him sell. I should think this would be a good ar- 
rangement for us to make ail around, and then a very little after the first 
•of May we can regulate the premium on cash wheat hère, ail we want to." 

On the 19th Leiter wrote Pillsbury, saying he had lunched with 
Peavey and that they agreed on the proposition as outlined in Pills- 
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bury's letter, and that no wheat belonging to either party to the ar- 
rangement should corne to Chicago for sale, whether to be sold on 
joint account or account of any individual who may sell. Under same 
date Pillsbury wrote Leiter, going into further détails, and saying: 

"I thlnk it we can control ail the cash wheat In the Northwest we can 
make foreigners and home mlllers pày about what we are a mind to ask for 
the stuff." 

On the 24th, Pillsbury, Peavey, Leiter, Thompson, from Duluth, a 
spécial partner of Pillsbury, and French, of Chicago, a f riend of Leiter, 
met at Pillsbury's ofîSce in Minneapolis. The détails of the business 
were talked over, and the letters which had passed between Pillsbury 
and Leiter were submitted. It was agreed that the three (Pillsbury, 
Peavey, and Leiter) enter into the arrangement substantially as indicated 
by the letters; that Peavey and Pillsbury should handle the Minne- 
apolis end of the pool or corner, Thompson attend to affairs at 
Duluth, and Leiter look after the Chicago end ; and that no member 
of the pool should sell any of his holdings until he ofïered them to 
other members of the pool; but, if they refused to buy he might sell 
as he saw fit, except that no part of the Northwestern wheat should 
in any event be sold on the Chicago market. 

Leiter wanted a written agreement, but Pillsbury and Peavey re- 
fused, saying it was a criminaï conspiracy, and that they would hâve to 
work under a "gentlemen's agreement." The record contains much 
more of similar import, but the références made sufficiently indicate 
the nature of the undertaking. 

[1] Such agreements are void, not only under the statutes referred 
to, but also at common law, as being in restraint of trade, and against 
public policy. Dr. Miles Médical Co. v. Park & Sons Co., 220 U. S. 
373, 31 Sup. Ct. 376, 55 L. Ed. 502; Craft et al. v. McConoughy, 79 
111. 346, 22 Am. Rep. 171 ; Samuels et al. v. Oliver et al, 130 111. 73, 
22 N. E. 499; C. W. & V. Coal Co. v. People, 214 111. 421, 73 N. E. 
770; Foss et al. v. Cummings et al., 149 111. 353, 36 N. E. 553. In the 
case last cited the court, holding the agreement void as an attempt to 
corner the market in violation of the statute, as well as being in re- 
straint of trade and void at common law, quoted with approval the 
f ollowing language from 9 Am. & Eng. Ency. of Law 595 : 

"AU compacts between merchants, speculators, or any class of men to 
elevate or depress the market are Injurions to the puhllq interest, and in re- 
straint of trade. When such a purpose Is apparent In a'contract, It strlkes the 
agreement wlth nullity. Such a comblnatlon of dealers isnothlng less tban a 
conspiracy against trade, entered Into for selfish purposes, and tending to 
make the poor poorer and the rich richer. Whether the design Is to bring 
the price of any commodlty to a point below Its value In a falr and open 
market, or to ralse It above Its true worth, the Illegallty of the comblnatlon Is 
the same. Such design wlll not be furthered by the courts, though there 
may be drcumstances under whieh the object of such a contract does not 
sufficiently appear to expose the Illegallty. If the true cbaracter Is known, the 
contract wiU be held void." 

[2] A part of the wheat which Peavey brought into this unlawful 
combine or corner consisted of 200,000 bushels then in the elevator of 
the Monarch Elevator Company and 705,000 then in the elevator of 
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the Interior Elevator Company, both at Minneapolis. It will be need- 
less to détail the opérations of the combine, but suffice to say under 
its influence the market price of wheat, which was about $1 when the 
combine was formed, rapidly and substantially rose. On May 9th 
Peavey desiring to reahze on this 905,000 bushels came to Chicago, 
and under the pooling agreement ofïered it to Leiter, who af ter some 
parley contracted to take it at $1.45, Peavey to store it free till Sep- 
tember Ist. This did not terminate nor dissolve the corner, nor end 
the participation in the pool or corner of this 905,000 bushels, but 
under the manipulation and control of thèse men the pool actively 
continued its opérations, with the resuit that for a short time after- 
ward wheat went as high as $1.75. But Leiter could not unload with- 
out breaking the market, and about the middle of June, finding himself 
unable longer to carry his vast holdings of wheat, a committee, consist- 
ing of Messrs. Peavey and Armour, was appointed to take over and 
dispose of the same for the benefit primarily of his creditors. This 
they did, ultimately selling ail Leiter's wheat, including this 905,000 
bushels, at about 85 cents. After the 905,000 bushels had been dis- 
posed of, it was found that the price realized, plus the very large 
amounts which from time to time Leiter had put up with Peavey as 
margins to carry this wheat, aggregated a sum which, deducted from 
the price of $1.45 per bushel, left a débit balance against Leiter on this 
purchase, amounting to the aggregate of thèse two notes, and consti- 
tuting the only considération for them. 

The évidence warranted the jury in finding that it was in pursuance 
of the unlawful agreement to corner the market that Peavey sold and 
Leiter bought and held the 905,000 bushels, and that through the in- 
fluence of the pool or corner by May 9th wheat had advanced in price 
about 40 cents over the price when the pool was formed, and that the 
entire considération for the notes represented profits on the wheat to 
Leiter's vendor, and loss to Leiter, resulting directly from this unlaw- 
ful attempt to corner the wheat market. In other words, if it may be 
assumed that but for the corner there would hâve been no substantial 
change in price between April 24th and May 9th, and that if Leiter, 
on the last date had undertaken to buy wheat on a market uninfluenced 
by the corner, he could hâve bought it at about 40 cents per bushel 
less than under the "gentlemen's agreement" he was practically com- 
pelled to pay (or contract to pay) to his partner in the very unlawful 
enterprise which enhanced the price. Selling at $1.45, the résultant 
profit by reason of the pool, on the 905,000 bushels at 40 cents would 
be $362,000, of which there remains unpaid $257,390.71, the aggregate 
of the notes, which thus represent profits arising directly out of what 
the law stamps a gambling transaction. If the action were by Peavey, 
clearly he could not recover ; nor, indeed, is it contended in the brief s 
for plaintiffs in error that he could. 

[3, 4] But plaintifïs in error contend that this wheat was the prop- 
€rty of the Monarch and Interior Elevator Companies, respectively, 
and was by them sold to Leiter ; that thèse companies had no participa- 
tion in the unlawful conspiracy or attempt to corner the market ; and 
that plaintiffs in error are therefore entitled to recover upon the notes. 
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If from the record thèse facts so conclusively and certainly appear 
that the jury ought not reasonably to hâve found otherwise, it is clear 
plaintiffs in error should prevail, even though the elevator companies 
may hâve had knowledge that the wheat would be used for the pur- 
poses of the unlawful combination. Armstrong v. American National 
Bank of Chicago, 133 U. S. 433, 10 Sup. Ct. 450, 33 L. Ed. 747; Jack- 
son et al. V. City National Bank of Goshen, 125 Ind. 347, 25 N. E. 
430, 9 Iv. R. A. 657; Willson v. Owen, 30 Mich. 474. 

Who vi'as the vendor of this wheat is thus of the very essence of the 
controversy. There is nothing in the record to show that prior to the 
purchase on May 9th Leiter had the slightest reason to believe any one 
but Peavey owned the wheat. From the inception of the corner, again 
and again, orally and in writing, Peavey referred to it and treated it 
as his own, and as such he brought it into the pool. Where it was 
stored was of no particular concem to Leiter. The fact that he then 
knew, if he did know, or that at the time of his purchase of it he knew 
it was in thèse elevator s, would not of itself lead him to believe that 
the elevator companies owned the wheat. Thèse were terminal eleva- 
tors — ^public warehouses — licensed under the law, and having the duty 
to receive and store and hold as bailees, grain for ail who may bring 
it to them, and to issue warehouse receipts in manifestation of the 
ownership. Gen. St. Minn. §§ 7659, 7646, 7649, 7650. 

Although this wheat was in thçse elevators before the agreement to 
corner was made, the record does not disclose that the companies ever 
had the warehouse receipts. General Manager Stevens did not know 
who had them, but stated it may hâve been Peavey & Co., who may 
hâve held them as collatéral for money advanced, the same as a bank 
might hâve held them- He said the companies had books which 
showed where the receipts were, but the books were not produced. 
Mr. Lane testified that thèse books having the records for 1898 could 
not be found -and must hâve been destroyed. The receipts themselves, 
which must hâve been surrendered to the companies when the wheat 
was withdrawn from the elevators, remain also unaccounted for in the 
record. If the certificates were in Peavey's name, originally or by 
assignment, either as absolute owner or as security for advances, he 
had the indicia of title in himself to substantiate his asserted and ap- 
parent ownership. However, it does not appear that Leiter questioned 
his title, but that he took it for granted the wheat was Peavey's, and 
that Peavey had, as he assumed to hâve, the right to deal with it as his 
own. But the record discloses facts from which the jury was amply 
justified in concluding that thèse companies well knew and understood 
that Peavey was representing and handling the wheat as his own, and 
even in finding that to ail practical intents and purposes the wheat was 
in fact Peavey's, and the companies only his agencies or instrumentali- 
ties in carrying and handling it. 

Ail the extended correspondence and dealings with Leiter were con- 
ducted in the name of Peavey, or Peavey & Co., the two names being 
indiscriminately employed. E. M. Stevens, testifying for plaintiffs in 
error, said he was at thèse times the gênerai manager and auditor of 
thèse companies, and auditor and employé of Peavey as well. Each of 
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them paid him. He had authority to sign the names of the companies, 
or of Peavey, or Peavey & Ce, and did so as the nature of the busi- 
ness required. He appears to hâve signed Peavey's name to various 
letters in évidence which contain statements of Peavey's ownership 
inconsistent with title of the wheat in any one but Peavey. It would 
unduly tax credulity to say that Stevens was not entirely f amiliar with 
ail the détails of ail thèse transactions. From his testimony it appears 
that Peavey was the directing and radiating center of a grain dealing 
"System" which bore his name, and of which thèse and other com- 
panies were a part, and which was known as the "Peavey System." 
AU the business stationery of Peavey and the elevator companies bore 
on its face an emblem consisting of a red diamond with "P. V." printed 
on it to designate the user as a Peavey concem. The Peavey and the 
elevator offices were on the same floor. Peavey owned a majority of 
the stock of both companies, and with his family and partner held 84 
per cent, of the Monarch and 89 per cent, of the Interior stock. He 
was président of both, and Stevens said he was the "dominant factor" 
and controlled the policies of ail his companies, that he could hâve 
ordered out every bushel of wheat belonging to the houses, and that no 
one of the companies could hâve sold contrary to his orders. Witness 
Higgins, who was superintendent of the Monarch, and kept the records 
of grain received, also testifying for plaintiflfs in error, said that he 
knew nothing about the ownership of wheat, except as Peavey's office 
sent word, and that the dealings with outside parties were in Peavey's 
hands. 

But the transaction of sale and purchase is in itself of course of 
prime importance in determining who were the parties to it. The 
negotiations took place at Chicago. Peavey, asserting his désire and 
ri^ht under the "gentlemen's agreement" to sell the wheat, ofïered it to 
Leiter as the agreement required. They reached an understanding 
which they manifested by two letters dated May 9th at Chicago. One 
from Peavey to Leiter is as f oUows : 

"Confirmlng our conversation thls a. m., we sell you thls day 905,000 
bushels No. 1 MlnneapoUs wheat In store MinneapoUs at $1.45 per busbel, you 
to margln It as required and pay Interest and Insurance ; but you are to bave 
free elevator storage untU September Ist, at which tlme you wlU settle and 
pay us for whatever amount may be due us on above purchase." 

Leiter's reply addressed to F. H. Peavey & Co., is as f oUows : 

"Referrlng to your letter of even date, I beg to confirm your letter and 
our conversation of thls mornlng. I bought from ytou thls day 905,000 
bushels of No. 1 Northern MlnneapoUs wheat In store MlnneapoUs at $1.45 
per bushel, and I agrée to margln as required and pay interest and Insurance ; 
but you are to furnlsh me free elevator storage untll September Ist, at which 
tlme I wlU settle and pay you for whiitever amount may be due you on above 
purchase." 

This closed and constituted the contract of purchase and sale of this 
wheat, and to this contract it does not appear the elevator companies, 
so far as concerns Leiter, were directly or indirectly parties. In ful- 
filment of the contract, Peavey wrote Leiter from MinneapoUs on 
May 12th: 
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"I Inclose lEvoIces of the 905,000 bushels of wheat you bought ol me May, 
»th. Théy are sent In tbe regular form, so as to be properly on our boobs." 

Then follow some comments with respect to the conduct and 
progress of their wheat corner, closing with the sentence, "I shall not 
let this market close below 10 cents under Duluth unless you advise 
to the contrary," and signed "Frank H. Peavey." The "invoices" 
inclosed with this letter, being the main reliance of plaintiffs in error 
to show a sale by the companies, are set out, as f oUows : 

MONAEOH BLBVATOR CO. 

(PV) 

Mlnneapolls, Mlnn. May Oth, 1898. 
Joseph Lelter, Esqur. 



»u>,^, «* uu^t. .v/ux^u8V>, ,m.iuuuxs>. 


Car Transferred Grade Gross Dkg. Net Priée 
Number To Weight Welght 

In Store Mpls. 1» 200000 145 Ç290000 
(208) 
JIi Warr. 

Mlnneapolls, Mlnn. May 9, 1898. 
M. Joseph Lelter, 

Chicago. 
Bought of the Interlor Elevator Co. 

(PV) 
Terminal Capacity 
Elevators 214 Ilour Exehange 8,000,000 Bushel» 


Sale Car Gross Net 
No. Inlt. Lbs. Gross Bu. Insp. Dock Bu. 


Prlce Amount 


Mpls. Wheat in Store ^'' 705,000.00 

J.L. 
(209) 


145 1022250.00 
Warr. 



This is the first instance where thèse corporate names appear in the 
transaction, and aside from the notes themselves is.practically ail the 
évidence the record affords to show that the wheat was sold to Leiter 
by thèse companies. The instruments were both dated back to May 
9th, the date of sale, so that, as was explained, interest would run 
from that time — indicating that at the time the companies regarded 
the sale as having been made by what occurred between Leiter and 
Peavey on the 9th, and not by the sending of thèse invoices. The 
Monarch Company form does not purport to be a sale at ail, in that 
no date is fiUed in the blank after the form words "Date of Sale." 
The Interior Company form recites that Leiter "bought of the In- 
terior Elevator Company." It is urged that Leiter's concurrence in a 
sale to him by the companies appears from the fact that he initialed 
thèse papers. Thèse papers, so initialed, were not sent to the com- 
panies to manifest to them his açceptance, but with the letter from 
Peavey transmitting them, remained in Leiter's possession. It appears 
that it was his custom to place his initiais on ail correspondence and 
papers that came under his observation, not by way of approval or 
ratification, but merely by way of identification of the paper as having 
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been examined by him, and this accounts for the same initiais (J. h) 
on many of the other papers in évidence. Peavey's statement in the 
letter that the invoices "are sent on the regular form, so as to be prop- 
erly on our books," does net indicate that by inclosing the invoices it 
was designed to convey information that any one other than Peavey 
himself was the vendor of the wheat. 

After May 9th the correspondence between Peavey and Leiter con- 
cerning the progress of their combine, and the status of this wheat 
purchase, actively continued ; this wheat being invariably ref erred to 
as having been Peavey's, and as being now carried by him for Leiter. 
He made repeated calls on Leiter for further margins on this and 
much other wheat, to which Leiter responded by sending him from 
time to time in May and June large sums, aggregating over $300,000, 
on this wheat alone, although, as Stevens testified, the money was not 
paid over to the companies, nor does it appear on their books at ail 
until October 6th, which is the date of the notes, when it shows for 
the first time as having been credited on the purchase price of the 
wheat. 

On June 7th Peavey, signing by Stevens, wrote Leiter: 

"We inclose you herewlth Interest statements for 905,000 cash sale which 
we hâve with you. 705,000 of which is on our books with our.Interior Bleva- 
tor Company and 200,000 with the Monarch Elevator Company. Interest has 
been chargea on thèse statements to June Ist, and they will render you like 
statements at the end of each month. We do not charge Insurance at this 
time, but same will foUow in one item at the closing of the deal." 

Interest statements by the elevator companies were inclosed, and 
others sent monthly till the deal was closed out. It is urged that this 
letter and the sending of the interest statements further manifest that 
the deal was between Leiter and plaintiffs in error ; but to us it seems 
rather to emphasize the conclusion that the transaction was whoUy 
between Peavey and Leiter, at least a finding of the jury to that ef- 
fect would surely not be without évidence to sustain it. 

Books and records were received in évidence to show that the wheat 
was in fact bought by the companies, and was their property. This 
may be admitted, yet it does not follow that the sale to Leiter was by 
them. For one to contract with another for the sale of a commodity, 
and to fuliill his contract by having a third person whose property it 
was make the delivery, is a very usual transaction. But this does not 
give the third party, who theretofore was the owner, any claim against 
the vendee, whose liability is to his vendor alone. Any relation or 
understanding between Peavey and thèse' companies under which their 
wheat may hâve been used to fulfill Peavey's undertaking with Leiter, 
was really no afïair of Leiter's, who was dealing with Peavey for wheat 
which Peavey either owned or had the apparent, if not the actual, right 
to dispose of as his own. 

[5] It is suggested in briefs for plaintiffs in error that the relation 
of the companies to the transaction was that of Peavey's undisclosed 
principals ; but this would not enlarge their right over Peavey's, nor 
deprive Leiter of any défense against them which he would hâve had 
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against Peavey. Tiffany on Agency, § 71 ; 2 Mechem on Agency (2d 
Ed.) § 2074, and cases there cited. 

But it is insisted that the fact of Leiter's ^ving the notes to the ele- 
vator companies, in connection with the other facts referred to, con- 
clusively shows the contract to hâve been with the companies, and en- 
titled them to an instructed verdict in their f avor. The probative value 
of the fact of so giving the notes was for the jury to détermine. From 
the uncontradicted testimony of witness Warr it appears that on Octo- 
ber 6th Stevens presented at Leiter's office three statements showing 
débit balances of $58,034.92 on the 200,000 in the Monarch, $199,- 
355.79 on the 705,000 in the Interior, and $196,614.19 on other deals 
with Peavey ; that shortly afterwards Peavey came in and asked Leiter 
to give a note for the amount due, but that when it came to make out 
the note he requested three notes, instead of one, each covering one 
of the amounts shown on thèse statements. The notes were so made, 
and each statement appears indorsed by Peavey "Received payment by 
note due October 6, 1901" — the first being signed, "Monarch Elevator 
Co., by F. H. Peavey, Pt.," the second, "Interior El. Co., by F. H. 
Peavey, Pt.," and the last "F. H. Peavey & Co." 

There is no necessary significance in the fact of Leiter's giving the 
notes to the companies. If the "gentlemen's agreement" was then still 
of sufficient potency to induce him to give his note at ail in settlement 
of this otherwise uncolléctable balance, it is not unreasonable to con- 
clude that he was willing to divide it into as many notes, made payable 
to such payées, as Peavey might request. 

Counsel for plaintiiïs in error are urgent in their insistence that seri- 
ous error was committed by the court in charging the jury that if 
Peavey controUed and dominatéd the Monarch and Interior Compa- 
nies, and was their actual managing officer, his knowledge of the ille- 
gality of the agreement with Leiter and Pillsbury would carry notice 
of such illegality to the companies. Many cases are cited to sustain 
the proposition that, where a corporate officer deals in his individual 
capacity with the corporation, his knowledge acquired in such trans- 
action will not be attributed to the corporation. For défendant in 
error cases are cited to show that the rule does not apply where the 
officer has the absolute control and domination of the company's busi- 
ness. We need not consider the limitations or application of the rule, 
for not only would the companies hâve had such knowledge through 
Stevens, who does not appear to hâve had any personal interest in the 
transactions, but elsewhere in the charge the jury was told that knowl- 
edge of the Company that the grain would be used in furtherance of a 
gambling transaction would not prevent recovery on the notes, unless 
accompanied by proof of the fact that the companies were interested 
in the illégal transaction, and that, if the contract of sale was between 
Leiter and the companies, then unless the companies were so interested 
they are entitled to recover. So, even if the part of the charge com- 
plained of is erroneous, plaintiffs in error sustained no harm through it. 
[6] Complaint is made of certain remarks of the trial judge in the 
présence of thé jury; but as the record does not show objection or 
exception to the remarks at the time the matter is not reviewable. 
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Drumm-Flato Commission Co. v. Edmisson, 208 U. S. 534, 28 Sup. 
Ct. 367, 52 h. Ed. 606; Robinson v. Van Hooser, 196 Fed. 620, 116 
C. C. A. 294; _I. C. R. R. Co. v. Griffin, 80 Fed. 278, 25 C. C. A. 413. 

Peavey having died prior to the trial, reversai is urged for the er- 
ror alleged in admitting Leiter's testimony oi his conversations with 
Peavey, on the ground that Peavey was the agent of the elevator com- 
panies in the sale of the wheat, and that under section 4, c. 51, Rev. 
Stat. of Illinois, a party who contracted with an agent, since deceased, 
of the adverse party, may not testify to conversations had with the 
agent, uniess the conversation was in the présence of a surviving 
agent of the adverse party. Without considering the applicability of 
the statute to a case such as this, where the very question in issue is 
whether or not deceased was in fact the agent or the principal, we 
fînd that the error, if any there was, in admitting the testimony, was 
not prejudicial to plaintiffs in error. Substantially ail of it related to 
matters which were otherwise and without contradiction fully shown 
by other évidence of undoubted competency. The transaction of April 
24th at Minneapolis was proved by witnesses Thompson and French, 
and the nature of it further abundantly appears from letters in évi- 
dence. The wheat purchase was fully shown by the letters of May 9th, 
and the conversation between Peavey and Leiter leading up to that 
deal (which does not vary the terms of thèse writings) was testified to 
by French ; and witness Warr testified to the conversation at the time 
of giving the notes, and if he did not state the facts, Peavey's brother, 
who was also there présent, might hâve been, but was not, called to 
testify. 

We find no error which would warrant a reversai of thèse judg- 
ments, and tliey are affirmed. 



DAIGLE V. UNITED STATES et al. 

(Circuit Court of Appeals, First Circuit November 8, 1916.) 

No. 1191. 

1. CUSTOMS DUTIKS <S=130 — IMPOBTATION of PROHIBITBD GOODS — FOBFEITURE. 

Potatoes, the importation of which is prohlbited, caxinot, on being 
brought into the United States, be forfelted under Rev. St. §§ 2865, 3082 
(Comp. St. 1913, §§ 5548, 5785), or under sections 3082 and 3097 (Comp. 
St. 1913, §§ 5785, 5809), as they are not dutiable. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dlg. §§ 296-315 ; 
Dec. Dig. <S=130.] 

2. Ageicultube <3=>9^/à, New, vol. 4 Key-No. Séries — Unlawful Importation 

QUABANTINB REGULATIONS FOKrKITDEE. 

Under Quaxantine Aet Aug. 20, 1912, c. 308, § 7, 37 Stat. 317 (Comp. St. 
1913, § 8758), authorizing the Secretary of Agriculture to forbid the im- 
portation into the United States of any fruits, vegetables, etc., necessary 
to prevent the introduction into the United Staes of any disease, or of any 
injurions insect not theretofore wldely prévalent throughout the United 
States, the Secretary of Agriculture, on December 22, 1913, forbade the 
importation, from the Dominion of Canada, Newfoundland, and other 
countries, of the common potato, because afflicted with potato diseases 

€:=>For otber cases see same topic & KSY-NUMBER In aU Key-Numbered DigeiU & Indexes 
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not wldely dlstrlbuted throughout the United States. PlalnUff In error 
Introdueed from Canada Into the United States potatoes In violation of 
such order, and without submittlng them for inspection by customs oflB- 
cials. Rev. St. §§ 3061, 3062 (Comp. St. 1913, §§ 5763, 5764), respectively 
déclare tbat any offlcers authorized to board or searcti vessels may 
examine any vehlcle or person, on whlch or whom he shal! suspect there 
Is merchandlse subject to duty, or introdueed into the United States con- 
trary to law, and that every such vehicle, together wlth motive power 
used in drawing or propelllng the same, shall be subject to seizure and 
forfeiture. Section 3082 (section 6785) provides for the forfeiture of 
merchandlse fraudulently Imported into the United States contrary to law, 
while section 3100 (section 5812) déclares that ail merchandlse and 
other articles imported into the United States from any contlguous for- 
elgn country, as well as vehicles, shall be inspected at the flrst port of 
entry where they shall arrive. Eeld that, as goods whlch are properly 
subject» of import, whether dutlable or nondutlable, are Imported con- 
trary to law, unless inspected by an inspecter, on belng Imported from 
Canada, the potatoes, though not dutlable, and though not a lawful subject 
of Importation, because their introduction into the country was torbidden, 
were imported contrary to law, unléss inspected, and the potatoes, as well 
as tha vehicles and animais used in transporting them, are subject to 
forfeiture. 

3. OUSTOMS DUTIES <S=>130 — FORFEITUBES — DlBIX OB INFORMATION. 

Ihe clalmant of potatoes imported into the United States in violation , 
of law, as well as the vehicles used in their importation, aU of whlch were 
sought to be forfelted, cannot, though the importation was by land, com- 
plaln that the process was termed a llbel of information, rather than a 
libel, though a llbel of Information Is the proper process to procure a 
forfeiture in case of a seizure upon the sea ; the instrument alleging that 
the seizure was by land. 

[Ed. Note.— For other cases, see Customs Dutles, Cent. Dîg. §§ 296-315; 
Dec. Dlg. <S=»130.] 

4. BviDiSNCii «=>39 — JuDiciAL Notice. 

The court may take judielal notice of treatles between the Uûlted 
States and Great Brltaln relatlng to the boundary Une between the 
United States and Canada, as well as public acts and proclamations carry- 
Ing the treatles into efiect, for they are hlstorlcal and nortorlous facts, 
and hence the admission of a map filed by the commissloners appointed 
under the Webster-Ashburton treaty of 1842 to locate the boundary 
cannot be objected to, because their report was not Introdueed; it being 
presumed that the court took judicial notice of the report. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 53; Dec. Dlg. 
®=»39.] 

6. Appeal and Breob <®=9l047(l) — Beview — Habmless Bbeoe. 

Where the Webster-Ashburton treaty of 1842, flxing the boundary Une 
between the United States and Canada, and the map and the report of 
commissloners appointed to locate the boundary Une were cœicluslve proof 
of the location, a ruUng by the court that the map of the commissloners, 
the report and treaty not having been introdueed, concluslvely flxed the 
boundary, was harmless error, for the court could and undoubtedly dld 
take notice of the treaty -and report 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4146, 
4160-4152; Dec. Dlg. «S=»1047(l).] 

6. Appeal and Eebob <S=»1056(2) — Revihsw — HabmlÉss Eeboe. 

In a proceedlng to forfelt potatoes, together wlth the vehicles used in 
brlnging them into the United States, on the ground that they were un- 
lawfuUy imported from an island in the St. John rlveu, whlch was part of 
the Dominion of Canada, clalmant, who Imported the potatoes, having been 
notlfled by customs inspecter that produce from the island could not be 

«=3For other cases see same topic & KEV-NUMBER in aU Key-Numbered Dlgests & Indexes 
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brought Into the United States unless duUes were paid, cannot complaln oi 
the exclusion of évidence that there were monuments on the Island from 
wliicli he deemed that it was part of the territory of the United States, 
and that therefore he Imported the potatoes in good falth. 

[Ed. Note. — For other cases, see Appeal aud Error, Cent. Dlg. S 4188; 
Dec. Dlg. <g=»1056(2).] 

In Error to the District Court of the United States for the District 
of Maine; Clarence Haie, Judge. 

Libel of information by the United States of America and others 
against Twenty-Two Barrels of Potatoes and other property claimed 
by Hilaire Daigle. There was a judgment of forfeiture, and claimant 
brings error. Affirmed. 

Herbert E. Locke, of Augusta, Me. (W. R. Pattangall, of Augusta, 
Me., on the brief), for plaintiff in error. 

John P. A. Merrill, Ù. S. Atty., of Portland, Me., for défendants 
in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. This is a libel of information, brought 
by the United States attomey for the district of Maine against twenty- 
two barrels of potatoes, two horses, a pair of double harnesses, and a 
wagon, described in the libel, and under seizure by the coUector of cus- 
toms of that district as being forfeited to the United States. The 
causes of forfeiture set out in "the libel are hereafter stated and con- 
sidered. 

Daigle appeared as claimant of the property, filed a spécial demurrer, 
and made answer, denying ail the allégations of the libel. 

The potatoes were raised by the claimant on Daigle Island, which 
is situated in the St. John river, some 400 or 500 feet from his farm, 
at Ft. Kent, in the state of Maine, and were brought from the island 
to Ft. Kent on October 14, 1914. Immediately after they were brought 
in there they were seized by the customs officers, together with the 
other property mentioned in the libel. The jury found that the prop- 
erty seized by the officers was unlawfuUy imported into the United 
States, as charged in the information. 

In the court below the govemment contended that Daigle Island was 
British soil, while the claimant's contention was that it was a part of 
his farm in Ft. Kent. The District Court ruled that Daigle Island 
was Canadian territory, belonging to Great Britain. The claimant re- 
quested the court to rule, as a matter of law, that neither the potatoes 
nor the other property enumerated in the libel were subject to forfei- 
ture on any of the four grounds stated in the libel, for the reason that 
the potatoes were not, on October 15, 1914, subject to duties under the 
customs laws of the United States then in force, and that the customs 
officers had no duties to perform with référence to their importation, 
because, under the act of Congress known as the "Plant Quarantine 
Act" (37 Stat. at l^argç, p. 315), and by virtue of an order of the Secre- 
tary of Agriculture of the United States, under date of December 22, 
1913, made in pursuance of the authority conferred upon him by said 

237 F.— 11 
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act, the importation of the potatoes from Canada was absolutely for- 
bidden by law. The court ruled that the embargo was not a défense 
to the libel. The claimant excepted, and assigned this ruling as error. 

[1, 2] The question presented is whether the 22 barrels of potatoes, 
together with the other property enumerated in the libel, which was 
used in bringing the potatoes into this country from Canada, were sub- 
ject to seizure and condemnation on any of the grounds stated in the 
four counts of the libel, in view of the fact that the importation of the 
potatoes into the United States was prohibited under the Plant Quar- 
antine Act and the order of the Secretary of Agriculture in pursuance 
thereof. 

The Quarantine Act provides : 

"Sec. 7. That whenever, In order to prevent the Introduction Into the United 
States of any tree, plant, or fruit dlsease or of any Injurions Insect, new to 
or not theretofore wldely prévalent or dlstributed wlthln and throughout the 
United States, the Secretai-y of Agriculture shall détermine that It Is neces- 
sary to forbld the Importation into the Unlfed States of any class of nursery 
stock or of any other class of plants, fruits, vegetaWes, roots, bulbs, seeds, or 
other plant products from a country or locality where such dlsease or insect 
Infestation exlsts, he shall promulgate such détermination, spectfylng the 
country and locality and the class of nursery stock or other class of plants, 
fruits, vegetables, roots, bulbs, seeds, or other plant products which, in hls 
opinion, shôuld be excluded. FoUowing the promulgation of such détermina- 
tion by the Secretary of Agriculture, and! untll the wlthdrawal of the said 
promulgation by him, the Importation of the class of nursery stock or of other 
class of plants, fruits, vegetables, roots, bulbs, seeds, or other plant products 
speclfled in the said promulgation from the country and locality therein 
named, regardless of the use for which the same Is Intended, Is hereby pro- 
hibited ; and untll the wlthdrawal of the said promulgation by the Secretary 
of Agriculture, and notwlthstandlng that such class of nursery stock, or other 
class of plants, fruits, vegetables, roots, bulbs, seeds or other plant products 
be accompanied by a certiflcate of Inspection from the country of Importation, 
no person ihall import or offer for entry into the United States from any 
country or locality gpecifiei in such promulgation, any of the class of nursery 
stock or of other class of pUmts, fruits, vegetables, roots, hulls, seeds, or 
other plant products named therein, regardless of the use for which the same 
is intended: Provlded, that before the Secretary of Agriculture shall promul- 
gate hls détermination that It is necessary to forbld the importation into the 
United States of the articles named in this section he shall, after due notice 
to Interested parties, glve a public hearing, under such rules and régulations 
as he shall prescribe, at which hearing any Interested party may appear and 
be heard, either In person or by attorney: Provlded further, that the quaran- 
tine provisions of this section, as applylng to * • • white-plne blister 
rust, potato wart, and the Medlterranean fruit fly, shall become and be 
effective upon the passage of this act." 

"Sec. 10. That any person who shall vlolate any of the provisions of this 
act * * • shall be deemed guilty of a mlsdemeanor and shall, upon con- 
viction thereof, be punlshed by a fine not exceedlng flve hundred dollars, or by 
Imprlsonment not exceedlng one year, or both such fine and imprisonment, in 
the discrétion of the court," etc. 

December 22, 1913, David F. Houston, Secretary of Agriculture, 
issued a notice of a potato quarantine under his hand and the seal of 
the United States, Department of Agriculture, reading as f ollows : 

"The fact has been determined by the Secretary of Agriculture that 'injuri- 
ons potato diseases, includlng the powdery scab (Spongospora subterranea), 
new to and not heretofore wldely prévalent or dlstributed wlthln and through- 
aut the United States, exlstlng in the Dominion of Canada, Newfoundland, the 
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Islands ot St. Pierre and Miquelon, Great Brltaln, Ireland, and Continental 
Europe, and are coming to the United States with Imported potatoes. 

"Now, tlierefore, I, David F. Houston, Secretary of Agriculture, under tlie 
authorlty conferred by section 7 o£ the act of Congress, approved August 20, 
1912, known as the Plant Quarantlne Act' (37 United States Statutes at 
Large, page 315), do hereby déclare that it Is necessary, in order to prevent 
the Introduction into the United States of sueh potato diseases, to forbid the 
importation into the United States, from the countries hereinbefore named, of 
the common or Irish potato (Solanum tuberosum) until sueh time as it shall 
hâve been ascertalned, to the satisfaction -of the Secretary of Agriculture, 
that the country or locality from which potatoes are ofEered for Import is free 
from sueh potato diseases. 

"On and after December 24, 1913, and until further notice, by virtue of said 
section 7 of the act of Congress, approved August 20, 1912, the importation, 
from the countries hereinbefore named, of the common or Irlsh potato, except 
for expérimental or scientifle purposes by the Department of Agriculture, ia 
prohlbited: Provlded, that shipments of sueh potatoes loaded prior to De- 
cember 24, 1913, as shown by consular Invoices, vpill be permltted entry up to 
and includlng January 15, 1914." 

Rev. St. § 3082 (Comp. St. 1913, § 5785), provides: 

"If any person shall fraudulently or knowlngly Import or bring Into the 
United States, or assist in so doiug, any merchandise, contrary to law • • • 
sueh merchandise shall be forfeited," etc. 

If it had been alleged in the libel that the goods in question had been 
knowingly brought into the United States contrary to law, in that their 
importion was prohibited under the Plant Quarantine Act and the 
order of the Secretary of Agriculture, there would be little doubt but 
that the potatoes, together with the other property used in bringing 
them into the country, would be subject to seizure and condemnation 
under Rev. St. §§ 3082, 3061, 3062 (Comp. St. 1913, §§ 5785, 5763, 
5764), and section 7 of the Quarantine Act; but none of the counts of 
the libel contain sueh allégations. 

The forfeiture cannot be sustained under the first two counts of 
the libel for thèse counts are evidently based upon sections 3082 and 
2865 of the Revised Statutes (Comp. St. 1913, §§ 5785, 5548). In 
both of thèse counts it is alleged that the importation was contrary to 
law in that the potatoes were subject to the payment of duties, were 
smuggled and clandestinely introduced into the United States with 
intent to def raud' the government of its revenue, and without payment 
of the duties — facts which were not and could not be proved, for the 
potatoes were not dutiable, their importation being prohibited. 

In the third count it is alleged that the potatoes were knowingly im- 
ported into the United States contrary to law in that they were brought 
in without offering the same for entry to a customs officiai of the United 
States, and it is sought to support this count under sections 3082 and 
3097 of the Revised Statutes (Comp. St. 1913, §§ 5785, 5809). But it 
will be seen that under the provisions of section 3097 the merchandise 
of which entry must be ma de is "merchandise subject to duties," and, 
as the potatoes hère in question, as above pointed out, are not mer- 
chandise subject to duty, the failure to make entry of them was not a 
violation of the provisions of that section. 

In the fourth count it is alleged that the potatoes were knowingly 
imported into the United States from Canada contrary to law in that 
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they "had not been unladen in the présence o£ or înspected by an în- 
spector or other ofiicer of the customs of the said United States at the 
first port of entry or customs house where tiie merchandise had ar- 
rived," and it is sought to sustain the seizure and condemnation of ail 
the property nientioned in this count of the libel under the provisions 
of sections 3082, 3100, 3061, and 3062. The last three sections read as 
follows: 

"Sec. 3100. Ail merchandise, ai»} ail baggage and effects of passengera, and 
ail other articles Imported Into the United States from any contlguous for- 
elgn eountry, except as hereafter provlded, as well as the vessels, cars, and 
other vehiçlea and envelopes In whlch the same shall be imported, sball be 
unladen in the présence of, and be inspected by, an inspecter or other offlcer 
of • • ♦ customs, at the flrst port of entry or custom house in the United 
States where the same shall arrive," etc. 

"Sec, 3061. Aiiy of the otBcers or persons authorized to board or search 
vesseW mày stop, search, and examine, as well without as wlthin their respec- 
tive districts, any vehicle, beast, or person, on which or whom he or they shall 
suspect there Is merchandise which is subject to duty, or shall hâve been 
Introduced into the United States in any manner contrary to law, whether by 
the person in possession or charge, or by, in, or upon such vehicle or beast, 
or otherwise, and to search any tnink or envelope, wherever found, in which 
he may hâve a reasonable cause to suspect there is merchandise which was 
Imported contrary to law ; and if any such oflBcer or other person so authorized 
shall flnd any merchandise on or about any such vehicle, beast, or person, or 
in any ;8uch trunk or envelope, which he shall hâve reasonable cause to 
believe Is subject to duty, or to hâve been unlawfuUy introduced . into the 
United States, whether by the person in possession or charge, or by, in, or 
upon such vehicle, beast, or otherwise, he shaU seize and secure the same 
for trial. 

"Sec. 3062. Every such vehicle and beast, or elther, together wlth teams or 
other motive-power used In conveying, drawing, or propelling such vehicle or 
merchandise, and ail other appartenances, including trunks, envelopes, covers, 
and ail means of concealment, and ail the équipage, trappings, and other ap- 
purtenances of such beast, team, or vehicle, shall be subject to seizure and 
forfeiture. * • •" 

It is évident from the provisions of section 3100 (Comp." St. 1913, 
§ 5812) that goods which are properly subjects of import, whether 
dutiable or non-dutiable, unless they are unladen in the présence of or 
inspected by an inspecter or other officer of the United States on being 
imported from Canada, are imported contrary to law, and that in the 
présent case the potatoes, if they were subjects of import, though non- 
dutiable, having been brought in without being submitted for inspec- 
tion, would be subject to seizure and condemnation under sections 
3082, 3061, and 3100, and the horses, harnesses and wagon, used in 
bringing them in would be subject to seizure and condemnation under 
sections 3082, 3061, and 3062. But the contention is made that the 
potatoes hère in question were not subjects of import, even as non- 
dutiable articles, for their importation was prohibited under the Plant 
Quarantine Act and the order of the Secretary of Agriculture, and the 
question is whether the provisions of section 3100 apply to merchan- 
dise, the importation of which is prohibited, and require that it, on 
being brought "into the United States from any contiguous foreign 
eountry, * * * shall be unladen in the présence of , and be in- 
spected by, an inspector or other officer of * * * customs, at the 
first port of entry or custom house in the United States where the same 
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shall arrive." Although merchandise, the importation of which is ex- 
pressly prohibited, cannot lawfully be imported, it does not foUow 
that its introduction into the country will not also be contrary to the 
provisions of section 3100, if not submitted for inspection, so that it 
may be excluded. The provisions of section 3100 are broad in their 
ternis. They contemplate that "ail merchandise, and ail baggage and 
effects of passengers, and ail other articles imported into Ae United 
States from any contiguous foreign country" shall be subjected to in- 
spection at the first port of entry or custom house in the United States 
where the same shall arrive, with the single exception provided for in 
section 3102 (Comp. St. 1913, § 5814), which bas nothing to do with 
this case. 

We are therefore of the opinion that ail merchandise introduced 
into this country from Canada, whether subject to duty, free from 
duty, or the importation of which is prohibited, is introduced in viola- 
tion of law, if not submitted for inspection as required by section 3100, 
and that the District Court was right in ruling that the Plant Quaran- 
tine Act and the order of the Secretary of Agriculture did not con- 
stitute a défense to the libel as applied to the fourth count. 

[3] The contention is made that the court erred in overruling the 
demurrer on the ground that a libel of information is not the proper 
process to procure a forfeiture in case of a seizure on land; that the 
process should be styled an information, and not a libel of information, 
which is the process provided for the forfeiture of property seized upon 
the sea. It is not claimed, however, that in this proceeding it was not 
alleged that the seizure was on land or that this allégation was not suffi- 
cient to give the court jurisdiction, as a court of common law. This 
being so, we think it matters little that the process was termed a libel 
of information rather than an information, and that the contention is 
without merit. 

[4, 5] The jurisdictional boundary between Canada and the United 
States on the St. John river in the locality of the claimant's farm was 
in issue. This boundary line was established under the Webster-Ash- 
burton treaty of 1842, article I of which provides as foUows : 

"Beginning at the monument at the source of the river St. Croix as deslg- 
nated and agreed to by the commissioners under the flfth article of the treaty 
of 1793, between the govemments of the United States and Great Brltaln ; 
thence, north, foUowlng the explorlng line run and marked by the surveyors 
of the two govemments In the years 1817 and 1818, under the fifth article of 
the treaty of Ghent, to its intersection with the river St. John, and to the 
mlddle of the channel thereof ; thence, up the miédle of the main chwnnel of 
the said river St. John, to the mouth of the river 8t. Fronda," etc. 

In article VI of the treaty it was provided that two commissioners 
should be appointed, "one by the Président of the United States, by 
and with the advice and consent of the Senate thereof, and one by Her 
Britannic Majesty," and that they should "proceed to mark the line 
above described, from the source of the St. Croix to the river St. John, 
and shall trace on proper maps the dividing line along said river and 
along the river St. Francis to the outlet of the Lake Pohenagamook," 
etc. The treaty also required the commissioners to make a joint 
report to their respective govemments describing such line or bound- 
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ary, and to accompany the same with maps certifiée! by them to be 
true maps of the new boundary. By the treaty of July 1, 1908, be- 
tween Great Britain and the United States relating to the same bound- 
ary, it was agreed in article III that the boundary as described and laid 
down in articles I and VI of the treaty of 1842 should be re-marked 
and charted. In this treaty it is recited that: 

"The commlssioners appolnted under article VI of the treaty of 1842 afore- 
eald were requlred to and did mark by monuments the land portion only of 
said Une, and were not reqidred to and dld not mark by monuments the por- 
tions of the boundary extendlng along water courses, wlth the exception that 
the natlonallty of the several Islands In the St. John river was indlcated by 
monuments erected thereon, and a séries of monuments were placed by them 
along the edge of certain of the water courses to fis the général direction of 
the boundary, most of which monuments hâve slnce dlsappeared, but the 
entire boundary, Includlng Its course through the waterways as well as on 
land, was charted and marked on maps by sald commlssioners under the pro- 
visions of article VI, above referred to, and the natlonallty of the respective 
islands In the St John river was determlned by them, as appears from the 
joint report filed by said commlssioners dated June 28, 1847, and the séries 
of maps signed by said commlssioners and filed with their joint report." 

At the trial in the District Court no évidence with référence to the 
boundary and its location was submitted to the jury. As an aid in 
determining this question, counsel for the govemment presented to 
the court a map, purporting to be a copy of the map filed by the com- 
iaissioners appointed under the Webster-Ashburton treaty of 1842, 
which was certified to under the seal of the Department of State, and 
the provisions of the treaty were called to the attention of the court. 
The report of the commlssioners under the treaty of 1842, which they 
were directed to make and file with the map, was not presented to the 
court, and, because of this, the claimant objected to the map as an in- 
complète document. 

In determining the location of the international boundary at the 
place in question, it was the right of the court to take into considéra- 
tion the treaties above spoken of, together with the public acts and 
proclamations in carrying them into efïect, as they were historical and 
notorious facts of which it could take judicial notice. United States 
V. Reynes, 9 How. 147, 13 h. Ed. 74; Callsen v. Hope (D. C.) 75 Fed. 
758. And as the court was authorized to take judicial notice of thèse 
documents, it is to be presumed that he took cognizance of the report, 
as well as the treaty and map. This being so, the formai présentation 
of the report to the court was unnecessary. 

The court ruled that the map was absolute proof of the location of 
the boundary Une and that Daigle Island was Canadian territory. This 
ruling, so far as it related to the map being absolute proof, was per- 
haps technitally incorrect ; but it is difficult to see wherein the claim- 
ant was harmed by the ruling, as the treaty taken in connection with 
the report and the map of the commlssioners, of which the court took 
jjudicial notice, was undoubtedly conclusive proof of the location of 
the boundary at the point in question. The treaty fixed the boundary 
on the St. John river at the middie of the main channel of the stream, 
and the map made in pursuance of the treaty shows Daigle Island to 
be on the Canadian side of the main channel. 
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[6] The claimant also insists that the District Court erred in ex- 
cluding certain évidence whereby he proposed to siiow that at a time 
subséquent to the Webster-Ashburton treaty there were monuments 
on Daigle Island marking the boundary line. It is claimed that the 
purpose of this offer was (1) to show where the boundary line was in 
fact laid on the ground, and (2) the claimant's linderstanding of where 
the line was as bearing on the good faith of his act in bringing in the 
potatoes. 

What the monuments on Daigle Island marking the boundary were, 
the oflfer does not disclose. The Webster-Ashburton treaty did not 
authorize the commissioners to place monuments along the course of 
the St. John river. As to this portion of the boundary, they were 
simply directed to indicate on their map the location of the main chan- 
nel of the stream. This they did, and it is wholly improbable that they 
placed any monuments upon this island to indicate the boundary line. 
The treaty of 1908 shows that the monuments placed upon the islands 
in the river were not to indicate the boundary line, but whether a 
particular island was American or British territory, according as it 
was on one side or the other of the main channel of the stream. And 
this is also clearly shown by the marks on the map made by the com- 
missioners which, as before stated, shows Diagle Island as Canadian 
territory. This ofïer of proof, therefore, could hâve been of no consé- 
quence as âhowing where the boundary line was on the St. John river, 
if it was compétent. The main channel of the river was fixed by the 
treaty as the bound. It was in existence at the time the treaty was 
made, and required no action on the part of the commissioners for its 
establishment. Their only duty with respect to it was to indicate it 
on the map. 

We are therefore of the opinion that the treaty, map, and commis- 
sioners' report constituted the only compétent évidence on the ques- 
tion, and that the claimant could bave been in no way injured by the 
exclusion of the testimony as bearing on the true location of the line. 

If the oflfer was also for the purpose of showing that claimant did 
not knowingly bring the potatoes from Daigle Island to Ft. Kent con- 
trary to law, as he understood the boundary line was where the monu- 
ments were placed on the island, the claimant was not injured by the 
exclusion of his oflfer for it appeared that he was specifically notified 
by the collector of customs, tlirough his deputy, about a month prior 
to bringing the potatoes to Ft. Kent, that Daigle Island was Canadian 
territory, and that no produce of the island was to be brought in unless 
duties were paid. 

The decree of the District Court is aflfirmed. 
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SIDBT V. CITY OP MARCELINE, MO.* 

(Caicult Court of Appeals, Elghth Circuit October 20, 1916.) 

No. 4648. 

lî Mtinicipai, Coepobations <S=3865(3) — ^Bonm — Validitt. 

Const. Mo. art. 10, f 12, llmlts thie amount of indebtedness of a clty 
to 5 per cent, of the value of the taxable property therein, to be ascer- 
talned by the assessment next before the last assessment for state and 
county purposes previous to the Incurrlng of such Indebtedness. Under 
the laws of the state the assessor has six months, from June Ist of one 
year to January Ist of the foUowlng year, ■withln which to make the as- 
sessmeat, and as the assessment roU then goes into the custody of other 
officiais for equallzation, etc., It may not be completed untll late in the 
year following the June In which it is commenced; but the property is 
assessed at its value on June Ist. Défendant munlcipality was organized 
In 1888, and the flrst assessment was made in 1889. Bonds were sold 
in 1890, just after the assessment for that year had been begun, and it 
was not completed untll months after the sale. Held, that tUe assess- 
ment next before the last assessment prlor to the issulng of the bonds 
was the assessment for the year 1888 made by a school township upon 
property flnally incorporated' in the dty, jyid not the assessment for 1889, 
as the uncompleted assessment for 1890 could not be deemed the last 
assessment previous to incurrlng the indebtedness, and as the bonds ex- 
ceeded 5 per cent, of the assessed valuation for the year 1888, they are 
invalld, for to allow bonds to be issued under the theory that an assess- 
ment immedlately prior to the disposai of the bonds was the last assess- 
ment previous to incurrlng the Indebtedness, would open the door to 
fraud and manipulation of the assessment, so as to Increase the valuation 
to warrant the issue. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dlg. § 
1838; Dec Dig. <g=»865(3).] 

2. Municipal Cobpobattons ®=>863 — Indebtedness— Bonds. 

That the défendant municlpality had not been organized long enough 
to hâve two complète assessments prior to the Issuanee of the bonds does 
not remove it from the limitation of the Constitution, and allow it to in- 
cur indebtedness regardless of the limit Imposed. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1824-182T; Dec. Dlg. <S=>863.] 

8. Courts ®=>366(8) — Fedbbal Oottsts — Précédents. 

Where there had been no décision of the highest state court upholdlng 
bonds Issued by a clty in excess of the constltutional limitation, décisions 
of the state court construing such constltutional limitations are binding 
on a fédéral court, where the bondholder sought relief in that tribunal. 
[Ed. Note.— For other cases, see Courts, Cent Dig. |§ 962, 963; Dec. 
Dig. <©=9366(8).3 

4. Municipal Corporations ®=>931 — Bonds— Estoppel. 

Though municipal bonds recited that the total debt of a city, includ- 
ing the bonds, was withln the llmit of Indebtedness allowed by law, 
such récital does not estop a municlpality from asserting the invaUdlty 
of the bonds because the indebtedness created exceeded the constltutional 
limitation; thls belng pai-tlcularly true In vlew of the Missouri statute 
(Bev. St 1909, § 1275) provldlng for certification of bonds by the state audl- 
tor, and dedaring that the state auditor's certiflcate shall be prima fade 
évidence only of the facts therein stated. and shall not preclude any per- 
son from showing the contrary. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dlg. §S 
1944-1947; Dec. Dig. «&=931.] 

^=>For other cases see same toplc & KEÎY-NUMBIÎR In ail Key-Numljered Digesta & Indexes 
•Rehearing denled January 15, 1917. 
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In Error to the District Court of the United States for the East- 
em District of Missouri; David P. Dyer, Judge. 

Action by David Sidey against the City of Marceline, in the County 
of Linn, and State of Missouri. There was a judgment for défendant, 
and plaintifï brings error. Affirmed. 

W. D. Tatlow, of Springfield, Mo. (John H. Overall, of St. Louis, 
Mo., on the brief), for plaintifï in error. 

H. J. West, of Brookfield, Mo. Qohn C. Crawley, of Marceline, Mo., 
on the brief), for défendant in error. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This is a suit to recover on municipal 
bonds amounting to $6,000, issued by the city of Marceline, Mo., for 
the purpose of building an electric light plant. The city was organized 
in 1888. The élection for the issuance of bonds was held in June, 
1890. The bonds were dated in July, and were actually sold in August, 
1890. The Constitution of Missouri (article 10, § 12) limits the amount 
of indebtedness of the city to "five per cent, of the value of the taxa- 
ble property therein, to be ascertained by the assessment next before 
the last assessment for state and county purposes, previous to the in- 
curring of such indebtedness." Under the revenue laws of Missouri 
the assessor has six months, from June Ist of one year to January Ist 
of the following year, within which to make the assessment. llie 
assessment roll then goef mto the custody of other officiais, such as 
boards of equalization, and may not be completed until late in the 
year following the June Ist upon which it js commenced. Property 
is assessed'at its value on June Ist, and, although the assessment may 
not be completed until a year or more after June Ist, it speaks as of 
that date. There was no assessment of property by the city of Mar- 
celine for the year 1888, because the city was organized that year. The 
first assessment occurred in 1889. The assessment for 1890, the year 
in which the bonds were issued, had only started at the time the bonds 
were sold, and was not completed until months afterward. The trial 
court held that the assessment limiting the bonds hère in question was 
for the year 1888. It held that the "last assessment" for-city and 
county purposes previous to the issuance of the bonds was 1889. The 
property which was finally embraced in Marceline was part of a school 
township in 1888, and was taxed under township authority. The total 
assessed value of the property in the entire township for Âat year was 
$89,945. That would support a bond issue of only $4,497.25. For 
that reason the trial court held that the $6,000 issue involved in this 
suit was in excess of the constitutional limitation and void. The case 
was tried before court and jury upon the pleadings and agreed state- 
ment of facts. Both parties moved for a directed verdict. The court 
denied plaintifFs motion, and granted defendant's, to which ruling 
plaintifï excepted. Upon the verdict thus directed, judgment was en- 
tered dismissing the complaint upon the merits. Plaintiff brings error. 
[1-3.] Plaintiflf's fîrst contention is based upon the fact that the as- 
sessment for 1890 had commenced before the bonds were sold, and that 
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assessment, when afterwards completed, fixed the value of property 
in Marceline on the Ist day of June, 1890. For this reason it is con- 
tended that the assessment for 1890 was the "last assessment for state 
and county purposes pfevious to the incurring of the indebtedness," 
and that the "assessment next before" was for the year 1889. The 
valuation for that year would sustain the bond issue. There are two 
reasons vvhy the trial court properly refused to sustain this position of 
plaintiff: First, the object of the constitutional provision of Missouri 
defining the assessment that should fix the value of thè property for 
bonding purposes was to sélect an assessment sufficiently remote from 
the bond issue, so that property could not hâve been assessed for the 
purpose of laying a foundation for incurring the debt. To sustain 
plaintifï's position would defeat this object of the Constitution and make 
it possible to base a bond issue upon an assessment so near that it 
could be manipulated for the very purpose of evading the Constitu- 
tion. Second, the Suprême Court of Missouri, in State ex rel. Dexter 
v. Gordon, 251 Mo. 303, 158 S. W, 683, had this provision of the Con- 
stitution before it, and decided as the unanimous opinion of the court 
that to meet the requirements of this section the assessment must be 
completed at the time the indebtedness is incurred. The same inter- 
prétation had been given to similar provisions in other jurisdictions. 
Culbertson v. Fulton, 127 111. 30, 18 N. E. 781 ; Wilkinson v. Van 
Orman, 70 lowa, 230, 30 N. W. 495; Railroad v. Wilbur, 63 Neb. 
627, 88 N. W. 660. Judge Philips, of the Western District of Mis- 
souri, had the issue of bonds which is involved in the présent suit be- 
fore him in the case of Prickett v. Marceline (C. C.) 65 Fed. 469, and 
delivered an able opinion, which was folio wed by the trial judge. 
There had been no interprétation of this constitutional provision by 
the Suprême Court of Missouri, prior to the issuance of the bonds, 
favorable to the plaintiff's présent contention, so that he could say 
that he bought the bonds in reliance upon that interprétation. It fol- 
lows that the décision of the Suprême Court of that state in State ex 
rel. Dexter v. Gordon, 251 Mo. 303, 158 S. W. 683, is binding upon 
us. The circumstance that the city had not been organized long 
enough to hâve two completed assessments prior to the issuance of the 
bonds throws a new question into this case. The assessment, however, 
to which the Constitution points, is the assessment "for state and coun- 
ty purposes." The f àct Âat the city had not been in existence long 
enough to méet what the framers of the Constitution evidently had in 
mind cannot take the case out of the limitation. If that were not so, 
a city during the first two years of its organization would be whoUy 
free from the debt limit, 

[4] The bonds contain a recitation "that the total debt of said city, 
including this bond, is within the limit of indebtedness allowed by 
law." The statute of Missouri (Rev. St. 1909, § 1275) provides for 
the certification of bonds by the state auditor. It expressly provides, 
however, that the auditor's certificate "shall be prima facie évidence 
only of the facts therein stated, and shall not preclude or prohibit any 
person from showing or proving to the contrary in any suit or proceed- 
ing to test or détermine the validity of such bonds, or the power of 
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any county court, city or town council, or board of trustées, or officiai 
board, or other authority, to issue such bonds." There was no provi- 
sion either of law or of the Constitution authorizing the city officers 
to certify that the bonds were within the constitutional debt limit. 
Their certificate certainly ought not to be given any greater force than 
the law allows to the certificate of the state auditor, for which express 
provision is made. A learned argument is made in the briefs to show 
that the certificate contained in the bonds estops the city from ques- 
tioning their validity in the hands of a good-faith purchaser. The 
same argument was made to this court in St. Lawrence Township v. 
Furman, 171 Fed. 400, 96 C. C. A. 356, 17 Ann. Cas. 1244. The ques- 
tion was fully considered by the court, and it was there held that when 
the Constitution points to a défini te record, such as a public assess- 
ment of property, for a particular year, and limits the amount of in- 
debtedness to a percentage of that valuation, the purchaser of munici- 
pal bonds is bound to consult the record indicated by the Constitution, 
and cannot claim to be a good f aith purchaser if the bonds violate a 
constitutional limitation thus fixed. Any other interprétation would 
make the constitutional provision "a mère scrap of paper," to be nul- 
lified by the simple déclaration of those intended to be restrained by 
its limitation. 

The judgment is affirmed. 

CARLAND, Circuit Judge (concurrîng). I concur, for the reason 
that I feël Bound by the décision of this court in St. Lawrence Town- 
ship V. Furman, 171 Fed. 400, 96 C. C. A. 356, 17 Ann. Cas. 1244. 
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(Circuit Court of Appeals, Flfth Circuit November 13, 1916.) 

No. 2935. 

1. Insueancb <g=>336(6) — Fibk Poucibs — Constettction. 

A fire pollcy contained a clause declarlng that it should be vold, uniess 
otherwlse provided by agreement indorsed thereon, if the insured should 
procure other contracta of Insurance on the property covered. To the 
pollcy was attached before delivery a so-called rider containlng an iron 
safe clause, and recltlng that no addltlonal Insurance was permltted 
uniess amounts were inserted by the agent of the company in the blank 
space left, in which there was an Insertion of the amount of $8,500. 
Held that, as overlnsurance by concurrent policies tends to cause care- 
lessness and fraud, the addition of the rider to the pollcy dld not abro- 
gate the provision that concurrent Insurance should avold it; the rider 
Itself recognizing that provision. 

[•Ed. Note. — For other cases, see Insurance, Cent. Dig. { 871; De& Dlg. 
<S=a336(6).] 

2. Insubance <S=>336(6) — Fiée Poucies — Construction. 

In such case, though concurrent Insurance to the amount of $8,500 
was authorized by the rider, the obtainlng of concurrent Insurance to a 
greater amount would forfelt the pollcy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. { 871 ; Dec. 
Dlg. <S=336(6).] 

4=sFor other cases see saibe toplc & KEY-NUMBER in ail Ke7-Numbered Digests & Indexes 
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3. iNSirsANCE iess668(4)— JuBT Question — Questions or Law. 

Iq an action on a flre policy, where the défense wfts noncompUance wlth 
the iron safe clause requlrlng Insared to keep In an Iron safe such a set 
of books as would enable the insurer to détermine therefrom the stock 
of goods on hand at the tlme of the flre wlthout recourse to oral testl- 
mony, and the facts as to the books kept were undlsputed, the question 
whether they compUed wlth the poUcy was one of law for the court. 

[Ed. Note. — For other cases, seè Insurance, Cent. Dlg. §§ 1735-1740, 
1758-1760; Dec. Dlg. <3=»668(4).] 

4. Insubance <g=»335(4) — Fiée Policieb — Ibon Safe Clause — Compliance. 

A policy on a stock of goods contalned an Iron safe clause obllgatlng 
the Insured to keep such a set of books as would enable the Insurer to 
détermine therefrom wlth reasonable accuracy the stock of goods on hand 
at the tlme of the flre wlthout recourse to oral testimony, save as to the 
method of keeping the books, which were at night to be kept locked In a 
flreproof safe and at ail tlmes when the building was not open for busi- 
ness. Insured's cash sales book was destroyed by flre, and to prove his 
loss he introduced the book In whlch his account wlth a bank was kept, 
showlng deposits of money, the amounts of checks drawn, and to whom 
payable, and the Wholesale book, giying the names of sellers and the 
amounts pald. The Wholesale book dld not show the nature of the pur- 
chases, and, though insured was engaged In other businesses, his bank book 
dld not show whether the funds were derlved f rom hls mercantile business 
or not. Held that, whlle oral testimony was admissible to show the method 
of bookkeeplng, no partlcular method being required, there was no com- 
pliance wlth the iron safe clause ; the books produced belng insufflcient, 
wlthout oral testimony, to show the amount of goods on hand at the 
tlme of the flre. 

[Hd. Note. — For other cases, see Insurance, Cent. Dlg. S 853; Dec. Dlg. 
<S=>335(4).] 

In Error to the District Court of the United States for the Northern 
District of Alabama; William I. Grubb, Judge. 

Action by P. W. Williams agaiilst the Home Insurance Company of 
New York. There was a judgment for plaintiff, and défendant brings 
error. Reversed and remanded, with instructions. 

B, P. Crum, of Méntgomery, Ala., and W. W. Callahan and A. J. 
Harris, both of Decatur,- Ala., for plaintiff in error. 
Alexander C. Birch, of Birmingham, Ala., for défendant in error. 

' Before PARDEE and WALKER, Circuit Judges, and CALE, Dis- 
trict Judge. 

CALE, District Judge. In April, 1915, P. W. Williams brought suit 
in the Morgan county law and equity court against the Home Insur- 
ance Company on âr policy of Insurance theretofore issued to him for 
$5,000, covering the fixtures, etc., in his store and the stock o.f mar- 
chandise usually kept in a gênerai retail store. By appropriate pro- 
ceedings the case was removed to the United States District Court for 
the Northeastern Division of the Northern District of Alabama. 

The défendant thereupon filed its answer to the complaint, setting 
up défenses as follows: (1) That it was not indebted, to that part of 
the complaint seeking to recpver $3,500 for the loss of the stock of 
marchandise. (2) That the policy was void if additional insurance was 

S^^sFor other cases see same topic & KBY-NUHBBR io ail Key-Numbered Digests & Indexe* 
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taken eut, unless indorsed in the blank spaces of the poIic)' by the 
agent, and that the agent had indorsed in said blank space a permit for 
$8,500 additional insurance on the stock of merchandise; that the 
plaintiff had taken out additional insurance on said stock for $9,000, 
and permission for said additional insurance was not by the défendant 
or any one authorized to bind it, indorsed on or attached to the policy 
sued on. (3) That the policy contained the iron safe clause, which 
contained the warranty to keep such books, which will clearlpr and 
plainly présent a complète record of business transacted, includmg ail 
purchases, sales, and shipments, both for cash and crédit, from the 
date of inventory provided for and during the continuance of this 
policy; and that the assured would keep such books and inventory 
securely locked in a fireproof safe at night, and at ail times when the 
building was not open for business, or, failing in this, the assured will 
keep said books and inventory in some place not exposed to a fire 
which would destroy the aforesaid building. In the event of failure 
to produce such books and inventories for inspection of the Com- 
pany, this policy shall be null and void, and constitute a perpétuai bar 
to any recovery thereon. That the warranty was breached, in that 
plaintiflf did not keep locked in his safe at night, or other secure place, 
as required by said warranty, a set of books as required, but the book 
containing the cash sales from January 1, 1914, to October 16, 1914, 
was left out of said safe and was bumed. (4) That the iron safe 
clause was breached, in that plaintiff did not keep in his safe or other 
place as required in said warranty, any book or books which presented 
a complète record of his cash sales from the date of his inventory up 
to the time of the fire. (5) That after the fire the défendant demanded 
of the plaintiff the books kept by him in his business, as required in 
the warranty, and the plaintiff failed to produce any books showing 
his cash sales from January 1 to October 14, 1914. (6) That the 
plaintiff breached the warranty, in that the plaintiff failed to produce 
any book or books which showed a complète record of purchases of 
goods made by him between the issuance of the policy and the date of 
the fire. 

The plaintiff demurred to the second plea as to overinsurance, and 
filed nine replications to the pleas separately and severally; the first 
that the matters set up in said pleas were untrue, and the other eight 
setting up substantial compliance and wdver by the défendant. 

The défendant demurred to ail of said replications, except the first, 
and the plaintiff amended its fifth replication, the substance of which 
it is not necessary to set out. Thereupon the défendant filed rejoinders 
to replications 5, 7, and 8, and also an amended rejoinder. The plain- 
tiff demurred to thèse rejoinders. Plaintiff's demurrer to defendant's 
second plea wàs sustained. 

Issues were joined on the complaint, the gênerai issue and spécial 
pleas 3, 4, 5, and 6, plaintiff's gênerai replication and spécial rëplica- 
.tions 7, 8, and 9 to defendant's spécial pleas 3, 4, 5, and 6, and de- 
fendant's rejoinders 4 and 5 to plaintiff's spécial replications 7, 8, and 
9. The fifth rejoinder set up a nonwaiver agreement. 

Upon thèse issues the case went to trial, and a verdict and judgment 
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in favor of the pl^intiff in the sum o£ $4,932.95 resulted. From this 
judgment the défendant prosecutes this writ of error. 

There are 22 assignments of error, but it will not be necessary for 
this court to examine ail of them. Those necessary to be examined 
will be noticed as the opinion proceeds. 

[1] The first assignment discussed in plaintiflf in error's brief is the 
second in the assignments filed. It is : 

(2) The sald court erred In sustalnlng plalntiff's demurrer to the defend- 
ant's plea numbered 2. 

This plea set up that the insured, by indorsement in the blank spaces 
left in the policy for that purpose, obtained permission to take out 
$8,500 additional insurance on stock, and the insured had taken out 
$9,000 additional insurance, setting out the différent policies and in 
what companies. 

The plaintifï demurred to this plea on four grounds : (1) Because 
said plea does not présent a défense in law. (2) Because it appears 
in said plea that the condition and warranty was not breached. (3) 
Because it appears from said plea concurrent insurance was authorized 
under the terms of the policy, and that no penalty attaches when con- 
current insurance is authorized. (4) Because there is no inhibition 
against excessive insurance when any insurance is concurrently au- 
thorized. 

The third and fourth grounds are especially relied upon by the 
défendant in error to sustain the court's ruling, and we suppose those 
two grounds were stressed in the argument bef ore the trial court. The 
policy of insurance in this case contained the following provision in 
the body of the ixjlicy : 

"This entire policy, unless otherwlse provlded by agreement Indorsed hereon 
or added hereto, shall be vold if the Insured now has or shall hereafter make 
or procure any other contracts of Insurance, whether valid or not, on prop- 
erty covered In whole or In part by this policy." 

To this policy before delivery was attached what is designated as a 

rider, in which was contained the iron safe clause and the following: 

"No additional insurance permitted unless amounts were inserted by agent 
of this Company la the blank spaces noted below, viz.: $8,500 on stock." 

The contention of counsel for plaintifï below is that the rider super- 
sedes the contract of forfeiture in the body of the policy, and, the 
rider containing no provision to make the policy void, overinsurance 
cannot be visited with forfeiture. Ordinarily provisions for forfei- 
tures axe not favored. Justice Shiras, in Northern Assurance Co. v. 
Building Association, 183 U. S. at page 317, 22 Sup. Ct. at page 136, 
46 L,. Ed. 213, in speaking of a similar provision in a policy, says: 

"Overinsurance by concurrent policies on the same property tends to cause 
careiessness and fraud, and hence a clause in the policies, rendering them void 
in case other insurance had been or should be made upon the property and 
not consented to in writing by the company, is customary and reasonable." 

This policy specifically provided, in substance, this same provision," 
and attached thereto is a rider specifying the amount of additional 
insurance and upon what property it might be taken. This rider was 
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made and became a part of the policy, with the same force as if the 
tenus of it had immediately foUowed the provision for forfeiture, and 
must be construed together with the policy to which it was attached, 
and of which it became a part. 

In the light of the language used by Justice Shiras, above quoted, we 
think the plain language used in the policy should be given effect. The 
very language used in the rider shows clearly that the company did not 
abrogate the provisions in the body of the policy, but gave notice to 
the insured that it insisted upon it. We refer to the language preced- 
ing the clause allowing the additional insurance, to wit: 

"Thls Insurance Is effected subject to the foUowlng conditions, which are 
hereby made warrantles by the assured and are eccepted as parts of thls 
contract" 

See Queen Insurance Co. v. Young, 86 Ala. 430, 5 South. 116, 11 
Am. St. Rep. 51. 

[2] It is also contended by counsel for plain tiflf below that, the 
company having given authority for concurrent insurance, the amount 
of such insurance is of no moment, and the company cannot object 
to overinsurance. We think this position not well taken in the light 
of the adjudged cases, and considering the object of the clause and 
the reasons inducing the company to incorporate it in its policies. 
Northern Assurance Co. v. Grandview Assn., 183 U. S. 317, 22 Sup. 
Ct. 133, 46 !.. Ed. 213; Works, Pritchett & May v. Springfield F. 
& M. Ins. Co. (Tex. Civ. App.) 79 S. W. 42; Senor v. Western Mil- 
1ers Mut. F. Ins. Co., 181 Mo. 104, 79 S. W. 690; Gross v. Colonial 
Assurance Co., 56 Tex. Civ. App. 627, 121 S. W. 517; Home In- 
surance Co. V. Morrow, 145 Ala. 284, 39 South. 587. We are thereforé 
of opinion that error was committed in sustaining the demurrer to 
the second plea. 

[3, 4] Issues were presented by the pleas that the iron safe clause 
was violated and the plaintiff thereforé could not recover because 
of the several matters in said pleas set out. The principal contention 
before this court was that the évidence showed without contradiction 
that the plaintiff below had violated the warranties contained in the 
iron safe clause, because, first, he had not produced a set of books 
showing the cash sales from January 1 to October 14, 1914; and, 
second, he failed to produce any books showing a complète record 
of purchases between the issuance of the policy and the date of the 
fire. 

The évidence shows that after the fîre the adjuster of the défend- 
ant below went to the plaintifîf and demanded his books, and was then 
informed that the cash sales book from January 1 to October 14, 
1914, had been destroyed by the fire that consumed his stock of goods. 
This fire occurred at night, or the early morning of Sunday. The 
testimony showed that the plaintiff, in addition to his mercantile busi- 
ness, was engaged in selling mules, buggies, and wagons, and bought 
and sold cotton in the early part of 1914. To prove his loss the 
plaintiff produced, in lieu of the cash sales book burned, a book in 
which his account with the First National Bank was kept, showing 
deposits of money; the amounts of such deposits being shown, and 
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the amounts of checks drawn, and to whom payable. The testimony 
showed that the plaintiff had but the one bank account, into which ail 
his deposits were roade. The book did not show for what purpose nor 
to pay what account the checks were given. The book of bills payable 
oroduced was equally silent on thèse points. The wholesale book pro- 
duced a^d filed in évidence did not show the character of the goods 
the plaintifï had purchased. A sample of the entries is contained in 
the bill of exceptions, as f ollows : 

Cahuba Southern Coal & Mining Company. 
1914. 

August 29th. By bUl Ç117.10 

Nov, llth. By check $50.00 

Dec. 15th. By check $25.00 

In each instance the débit was designated "By bill," and there was 
nothing to show the character of the goods purchased, except it be 
by the name of the firm preceding the account. The plaintifï had ail 
the books he kept except his cash sales book from January 1 to 
October 14, 1914, and this bank pass book, which were bumed in the 
fire that destroyed the stock. Thèse books were his account against 
the First National Bank, his cash sales book from October 16th to 
the datç of the fire, his ledger, showing his charge sales, payments 
on same, and his expense account, and his inventories. His cash sales 
book from January 1 to October 14, 1914, his check book, with the 
stubs, showing the money paid out by him, and his invoices, showing 
the kind of goods which he had received during the year, were not 
kept in the safe and were burned. 

The fourteenth assignment of error challenges the correctness of 
the court's oral charge as f ollows : 

"It is for you to détermine whether that was sufflcient to enable the Com- 
pany to arrive at the vaine and amount of the stock on hand at the time of 
the fire." 

The twentieth assignment of error is the refusai of the court to 
give the peremptory instruction requested, to wit: 

"If the jury belleve the évidence, you should flnd for the défendant." 

The question raised on the issues by the brief of the plaintifï in 
error is : Do the books kept by the plaintifï and produced by the 
insured enable the défendant to reasonably arrive at the amount of 
the loss? There is no dispute as to thé books produced and their 
character. If they do not enable the défendant to reasonably arrive 
at the amount of the loss, then it was error for the court to leave to 
the jury to say whether such books were sufficient The facts being un- 
disputed, it becomes a matter of law for the court. Houflf & Holler v. 
German American Ins. Co., 110 Va. 585, 66 S. E. 834. 

The iron safe clause obligated the insured to keep such a set of 
books as would enable the insurer to détermine from the books and 
papers submitted to him with reasonable certainty the stock of goods 
on hand at the time of the fire without recourse to oral testimony, 
except as to the method of keeping said books. No particular method 
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of bookkeeping is required, but the books must themselves furnish the 
information with reasonable certainty, unaided by oral testimony, ex- 
cept as above indicated, to explain the method of keeping them. We 
apprehend there will be no question of this principle. Outside évi- 
dence may be received, the surrounding circumstances, the subject- 
matter, the location and character of the business, the method of 
keeping the books, and the évidence of expert bookkeepers to explain 
the entries found in the books and as to what the books themselves 
show. But such oral testimony cannot be received to supply omis- 
sions in said books. 

The rule is well established that substantial compliance is ail that 
is necessary to meet the requirements of this clause; and this phase 
of the case will be examined with thèse principles in mind. The wit- 
ness Merriweather testified that, apart from what the insured had 
told him, he could not hâve arrived at the valuation of the stock at 
the time of the fire from the books. He further says that, if he had 
had the cash sales book with the books produced, he could hâve ar- 
rived at it. Therefore the statements of the insured, made from 
memory, explaining the deposits in the account with the bank, to- 
gether with the books, was the basis of the calculation by which the 
amount of stock was ascertained. This is not a substantial com- 
pliance with the iron safe clause. Again, the book of purchases pro- 
duced, showing purchases only by the entries "By bill," with no de- 
scription, gênerai or otherwise, of the goods purchased, is not a sub- 
stantial compliance with said clause. Everett-Ridley Co. v. Traders' 
Ins. Co., 121 Ga. 228, 48 S. E. 918, 104 Am. St. Rep. 99; Royal Ins. 
Co. v. Kline Bros., 198 Fed. 471, 117 C. C. A. 228. 

We are therefore of opinion that the trial court erred in giving the 
oral charge excepted to, and in its refusai to give the peremptory 
charge requested. 

For the errors pointed out, the case is reversed and remanded^ 
with instructions to overrule the demurrer to the second plea, and 
for such further proceedings as are consonant with this opinion. 



LONDON & LANCASHIKE FIRE INS. CO. v. WILLIAMS. 

(Circuit Court of Appeals, Fifth Circuit. November 13, 1916.) 

No. 2944. 

In Error to tlie District Court of the United States for tlie Northern Dis- 
trict of Âlabama; William I. Grubb, Judge. 

Action by P. W. Williams against the Londoii & Lancashire Fire Insurance 
Company. There was a judgment for plaintiff, and défendant brings error. 
Reversed and remanded. 

B. P. Crum, of Montgomery, Ala., and W. W. Callahan and A. J. Harris,. 
both of Decatur, Ala-, for plaintifï in error. 
Alexander 0. Birch, of Birmingham, Ala., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and CALL, District Judge. 

CALL, District Judge. This case was tried at the same time as No. 2935, 

Home Insurance Company of New York v. P. W. Williams, 237 Fed. 171, O. 

237 F.— 12 
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0. A. — , upon the sama Issues and the same testlmony, except as to the 
amount of Insurance. The asslgnments of error are the same, except that 
there was no plea in this case setting up overinsurance. 

For the reasons glren In the opinion in case Na 2935, the Judgment Is 
reversed, and the case remanded for a new trial. 



In re FLEIG MERCANTILE CO, 

HIRSHFELD v. FLEIG MERCANTILE CO. 

(Circuit Court of Appeals, Seventh Circuit October 3, 1910.) 

No. 23ia 

1. TBrrsTS <8=>63% — Ceeation — Assumption of Debtb — ^Novatioi». 

A bankrupt merchant's offer of a composition, to be pald partly In cash 
and partly in notes, havlng been accepted, and the bankrupt being un- 
able to make the cash payment, his property was transferred to a cor- 
poration formed to carry on the business, which assumed payment of 
the composition notes, as well as advances made by the principal credltor 
to make cash, payments to those credltors who would not waive them. 
Held, that as the transfer to the corporation was absolute, the credltors 
reserving no lien, there was no trust or trust relation which could be as- 
serted by the credltors, whereby they could reach the property conveyed. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. §§ 91, 92, 98, 99, 
100; Dec. Dig. <S=>63%.] 

2. Bankbuptot <S=>164 — "Peefeeence" — What Constitutes. 

In such case, where there was no agreement by tbe other credltors 
that the principal credltor, who made advances to assist the corporation, 
should hâve prlority over them, It appearing that ail the credltors deemed 
a substantial equity would remain for the bankrupt after payment of 
the composition notes, a payment to the principal créditer on account of 
his advances, the corporation having become bankrupt, constitutes a 
"préférence," where in dérogation of the rights of other credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 267; Dec. 
Dig. «g=al64. 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

Appeal f rom the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

In the matter of the Fleig Mercantile Company, bankrupt. From 
an order dismissing an involuntary pétition in bankruptcy, Jacob 
B. Hirshfeld, doing business as J. B. Hirshfeld & Co., and others, 
appeal. Reversed and remanded, with directions. 

Simon La Grou, of Chicago, 111., for appellants. 
Herman Frank, of Chicago, 111., for appellee. 

Before BAKER, MACK. and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from an order of District 
Court dismissing an involuntary pétition in bankruptcy. 

Fleigeltaub, a merchant, was in bankruptcy, owing about $50,000. 
A composition was suggested under which the credltors were to re- 
<:eive 25 per cent, of their claims, 10 per cent in cash and 15 per 

•£=9For otber cases «ee same tapie & KBY-NUMBER in ail Ke7-Number«d ClgeBU A Indexes 
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cent, in notes. A creditors' committee and various attorneys repre- 
sented the creditors. Appellant Grafï was attorney for the bankrupt. 
The bankrupt appears to hâve had no money to make the cash pay- 
ment, and most of the creditors waived présent payment of the 10 
per cent., agreeing to accept additional notes therefor. The ten per 
cent, of the claims not thus waived and the expense of the bank- 
ruptcy aggregated about $4,000. This was advanced by one Adel- 
man, who was the largest creditor. As the creditors, however, were 
unwilling to tum back the property to Fleigeltaub and to accept his 
notes, a plan was formulated whereby the property of the bankrupt 
would pass to a corporation, which was to be formed for the pur- 
pose of taking title to the property, carrying on the business, assum- 
ing and paying Fleigeltaub's obHgations, including the composition 
notes and Adelman's advances, and thereafter tuming over the busi- 
ness to Fleigeltaub. Détails of the plan were submitted to the Dis- 
trict Court, as well as to the creditors' committee and the attorneys 
for at least some of the creditors. The notes with the cash for carry- 
ing out the composition, were deposited with the court. A transfer 
of the property was made by the bankrupt to one Tannenbaum, a 
clerk in the office of one of the lawyers, and the composition was 
accordingly approved. 

Pursuant to the agreed plan, a corporation known as Fleig Mer- 
cantile Company, was formed under the laws of Illinois, with capital 
stock of $12,000; the stockholders being Adelman, 61 shares, Gold- 
stein, another large creditor, 58 shares, and Fleigeltaub, 1 share — 
totaling 120 shares, of $100 each. Tannenbaum, on receivihg convey- 
ance of the property, entered into an agreement with Fleigeltaub that 
he (Tannenbaum) convey the property to the corporation to be or- 
ganized, subject to the assumption of Fleigeltaub's debts; that the 
stockholders transfer their stockholdings therein to the corporation, 
when the corporation or Fleigeltaub should hâve paid ail of the 
advances, notes, and disbursements in connection with Fleigeltaub's 
composition; that in the meantime the corporation employ Fleigel- 
taub as manager of the business at $40 a week; and that, in the 
event the composition were not approved by the District Court, Tan- 
nenbaum reconvey the property. 

Tannenbaum conveyed to the corporation by bill of sale, stating 
therein that it was made subject to certain claims and obligations as- 
sumed by the corporation in connection with the bankruptcy, and 
reciting that the company "by accepting the bill of sale assumes the 
payment of such indebtedness and obligations." The corporate rec- 
ords of the company show that, in considération of the sale to the 
company of the property, the company assumed certain indebtedness 
shown by a certain "schedule of obligations assumed"; but this 
schedule does not appear in the évidence. It is apparent, however, 
from the record, that the obligations referred to were those incurred 
in the making of the composition, and it appears that thèse obliga- 
tions were accordingly assumed by the corporation. 

The corporation employed Fleigeltaub as manager, but the business 
did not prove successful. The creditors' committee sent out a lettef 
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to ail of the noteholders under the composition, stating the resuit 
of the conduct of the business. They further reported that Adelman 
had advanced $2,000 to help carry on the business, in addition to the 
original, $4,000, and that, owing to business conditions and various 
circumstances set f orth, the -coninuttee had decided to discontinue the 
store, to dispose of the merchandise, and, after paying the moneys 
advanced and such portions of the original waived 10 per cent, cash 
payment as then remained unpaid, to divide the balance pro rata 
among the composition creditors of Fleigeltaub. They stated that 
they would make arrangements for the disposition of the stock, 
probably at auction, and invited the creditors, if they had a better plan 
to propose, to suggest it at once, so that the conunittee might proceed 
in conformity with the wishes of the creditors. 

Thereafter the stock was tumed over to Tauber, an àuctioneer, 
who realized thereon about $6,100 net. Adelman had previously been 
paid about $2,000 upon his advances, and he was paid through Tauber 
$1,500 more, which the creditors charged in the pétition to be a 
preferential payment. It does not appear from the record what, if 
any, debts the corporation had, other than those assumed by it and 
growing out of the Fleigeltaub bankruptcy, amounting approximately 
to $13,000, and the additional advances by Adelman. 

[1] 1. The only real contest in the District Court was as to the 
petitioners' relation to the respondent, whether they were creditors or 
beneficiaries under a trust. When the property was tumed over 
to the corporation, it became the absolute owner thereof. It had the 
légal right to use it as it deemed best for its corporate purposes. No 
lien thereofl was reserved to Fleigeltaub's creditors. Nothing in the 
nature of a trust was expj-essly stated in the written" documents. 
The composition claims were assumed as part of the considération 
for the property transferred. Neither a trust fund nor a trusteeship 
was witbin the contemplation or agreement of the parties. There was 
merely the common-law assumption of Fleigeltaub's debts, the créa- 
tion of a légal obligation. Pursuant to the composition arrangement 
and to its express written assumption of thèse debts, the corporation 
subsequently indorsed Fleigeltaub's notes. Clearly petitioners, the 
noteholders, were creditors, and not mère trust beneficiaries. 

2. That défendant was insolvent at the time of the alleged prefer- 
ential payment was not contested in the District Court; without 
detailing the évidence, tlje record conclusively establishes such in- 
solvency and Adelman's knowledge thereof. 

[2] 3. Was the payment to Adelman a préférence? If Adelman 
were but an ordinary creditor, having no claim entitled to priority as 
against other creditors, then concededly the pa)Tnent operated to 
give hixn a préférence. Défendant, however, now contends that, 
at least as against thèse petitioners and the others who were orig- 
inally creditors of Fleigeltaub, Adelman was entitled to priority of 
payment. The basis for such a claim is not clear. If the assumption 
by the corporation of Fleigeltaub's debts had not been gênerai as to 
ail creditors, but spécial andconditioned as to some, to pay the other 
creditors only after Adelman should hâve been fully paid, or if ail 
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of the other creditors had expressly subordinated their claims to 
that of Adelman, he might well claim priority, and thus négative the 
apparent preferential character of the payments. But, while one 
witness testified that the two creditors who were directors of the cor- 
poration had so agreed, the record is silent as to any gênerai agree- 
ment by ail the creditors granting such priority. 

Nor is there anything in the surrounding circumstances to justify 
the court either in finding that the parties impliedly assented to such 
an arrangement or in imposing upon them this priority of claim 
irrespective of their assent. When they entered into the composition 
agreement, even those creditors who did not waive the 10 per cent, 
cash were not concemed with the means by which the necessary 
money was raised. The fund in court was sufficient for their pur- 
poses. They, as well as the other creditors, were willing, how- 
ever, to let Fleigeltaub work out his supposed equity, provided he 
was placed under corporate control and the balance of their claim 
was assumed by the corporation. At that time the parties believed 
that there was a good equity for Fleigeltaub in the fund over and 
above the claims as settled by the composition and ail expenses — an 
equity valued, though undoubtedly overvalued, at $12,000. It was 
in reliance upon this belief that Adelman was willing to furnish the 
necessary advances without making what would doubtless hâve been 
a vain attempt to obtain a légal priority by common agreement. 

The course of business, moreover, négatives any implied agreement, 
for with Adelman's knowledge the 10 per cent., the cash pa5mient of 
which had been waived, as well as a part of ail the other notes, was 
subsequently paid by the corporation, before any payment of Adel- 
man's claim. And because of the conséquent depletion of its funds, 
the corporation borrowed the additional moneys from Adelman, the 
repayment of which is charged as a preferential payment. No se- 
curity had been demanded by Adelman ; none was givén. No priority 
over other creditors accrued to him because of either the loan itself 
or the purpose for which it was required. The payments to Adel- 
man were preferential. 

The order must be reversed, and the cause remanded, with direc- 
tions to enter an order of adjudication. 



UNITED STATES et al. v. TROGLEE et aL 

(Circuit Court of Appeals, Elghth Circuit October 20, 1916.) 

No. 4684. 

L JuDGMENT <S=>297 — Entbt— Modification— JuET. 

The govemment brought an action in the District Court to set aside 
certain patents for coal lands, pending which a défendant trust company 
brought suit in the same court to foreclose a trust deed on the lands, which 
passed to a decree establlshing the validity of the trust deed, its lien upon 
the land, with a direction for a sale, and the land was sold, and before 
the entry of a decree in the présent suit the period of rédemption expired, 
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and parties défendant who were purchasers at the foreclosure sale be- 
came entltled to a deed, and after decree In the présent suit that the 
patents were fraudulently obtalned, and that the government was entltled 
to thelr cancellatlon, except as agalnst good-falth purchasers, and adjudg- 
ing the ttust deed, coverlng the land In suit, and other land to be a valld 
charge upon the property, the government and the purchasers, the only 
parties Interested, stlpulated that, in considération of the purchaser's 
transfer of an adjolnlng tract to tiie govemment, the government would 
relinqulsh Its clalm to the land In suit, and apply to the court for a modi- 
fication of the decree accordlng to the stipulation. Held, that the trial 
court retalned control of the decree, and, wlthout process, had Jurlsdlc- 
tlon to enter the formai modification of the decree. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. §§ 681, 584r-58e ; 
Dec. Dlg. <S=9297.] 

2. Appeal and Erbob (Ss»82(2) — Ordebs Apfeaiarls— Bsfubai, to MoDinr 
Decbee. 

Such order decllning to modlfy the decree was appealable, as It was a 
final détermination of a new matter properly submltted to the court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 518, 
519, 521; Dec. Dlg. ®=>82(2).] 

Appeal from the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by the United States against William A. Trogler, F. W. 
Keitel, E. M. Dorsey, H. S. Dorsey, the Commonwealth Trust Com- 
pany, and others. Decree for the United States, with order of sale, 
and from the action of the District Court in declining to enter a modi- 
fied decree, asked for in a stipulation presented by the United States 
and the Dorseys, the United States and the Dorseys appeal. Reversed, 
with directions to the trial court to enter a decree granting the relief 
asked for in the stipulation. 

Archibald A. Lee and Eugène B. Lacy, Asst. U. S. Atty., both of 
Denver, Colo. (Harry B. Tedrow, U. S. Atty., of Denver, Colo., on 
the brief), for appellants. 

Edwin H. Park, of Denver, Colo., for appellees. 

Before SMITH and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The United States brought an action 
in the fédéral court for the district of Colorado to set aside certain 
patents for coal lands. Among the parties to that litigation were the 
original patentées and Keitel, who had secured the patents through 
dummy entrymen, and also many subséquent daimants of interests 
in the property. Among the latter were the appellees hère, William 
A. Trogler and F. W. Keitel. The Commonwealth Trust Company, 
which held a trust deed to secure a loan of $25,000 upon the property, 
was also a party to that suit, as were the Dorseys, who were the bene- 
ficiaries of the trust deed. This suit was filed in March, 1910. There- 
af ter a suit was brought in the same fédéral court by the trust company 
to f oreclose the trust deed. Everybody having any interest in the prop- 
erty, including.the appellees hère, were parties défendant to that bill. 
While the government suit to cancel the patent was still pending, the 

€=9For other cases see same toplc & KEY-NUMBBB In ail Key-Numbered Digests & IMezcs 
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suit to foreclose the trust deed passed to the usual decree establishing 
the validity of the trust deed, the fact that it was a lien upon the land, 
and directing a sale of the property to pay the amount due, $37,200.56. 
The government, of course, was not a party to the f oreclosure suit, be- 
cause it could not legally be made a party. The land was sold pursu- 
ant to the decree in that suit, and, before the entry of a decree in the 
suit by the government to cancel the patent, the period of rédemption 
expired, and the Dorseys, who wére purchasers at the foreclosure sale, 
became entitled to a deed. After the title of the Dorseys thus be- 
came complète, the suit by the government passed to judgment. The 
decree found that the patents were obtained f raudulently, and that the 
government was entitled to their cancellation, except as against good- 
faith purchasers and incumbrancers o£ the property. It likewise found 
that the trust deed was taken without any notice of the fraud, and for 
value, and adjudged it to be a valid charge upon the property. The 
deed of trust covered a large number of tracts of land, among thèse 
the northeast quarter of section 26, township 8 north, of range 87, 
which is the property primarily involved hère. As to that quarter sec- 
tion there were no good-faith purchasers except the holders of the 
trust deed. As to the other tracts covered by the trust deed there 
were other parties having valid rights. At this point it is important 
to call attention to the fact that the government was not bound by the 
proceedings that had taken place in tihe suit to foreclose the trust deed. 
In the hope that the government might save the northeast quarter of 
section 26, the decree in the government suit ordered that ail the tracts 
covered by the trust deed be again sold, directing that the tracts, ex- 
clusive of the northeast quarter, be first sold, and if sufficient should 
be realized from their sale to satisfy the trust deed, then the govern- 
ment was to take the northeast quarter free and clear of ail claims, 
and if it should be necessary to sell the northeast quarter, the decree 
provided that, if sold for more than enough to satisfy the balance of 
the trust deed, then that the money be paid into court, and the govern- 
ment receive the surplus. 

In ôrder to understand this litigation it is important to keep in mind 
that the trust deed was held to be valid, not only in the suit for its 
foreclosure, but in the suit by the government. It is also important to 
keep in mind that Trogler and Keitel, the appellees hère, were de- 
fendants in the suit to foreclose the trust deed, and that by the decree 
in that case, and the sale, and the deed, and the confirmation of the 
whole proceedings by the court, ail their right, title, and interest in 
the property was foreclosed and passed to the purchasers, the Dorseys. 
So, before the decree was entered in the government suit, the appellees 
hère had ceased to bave any right or interest in the property. 

After the entry of the decree in the govemment's case, and before 
any sale had been made under that decree, negotiations were had be- 
tween the représentatives of the government and the Dorseys. The 
Dorseys held title to a valuable 80 acres of coal land in another sec- 
tion. While there is no évidence on the subject, it is a reasonable in- 
ference that the Dorseys were anxious to get the northeast quarter 
of 26, because of its connection with the other properties to which they 
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obtained title under the foreclosure sale. To effect this object the 
government and the Dorseys entered into a. written stipulation whereby 
the Dorseys çonveyed ail Iheir right, titîe, and interest to the 80-acre 
tract to the government, and in considération of that conveyance, the 
government stipùlated to relinquish ail its claim to the northeast quar- 
ter of 26, and further stipulated that it would apply to the court for 
a modification of the decree in the government case so that it would 
confirm the title of the Dorseys in the northeast quarter of 26. Upon 
the signing of this stipulation by counsel representing the Dorseys, and 
by counsel representing the government, they being the only parties 
who had any interest in the property covered by the government suit, 
the stipulation was presented to the trial court for the entrance of a 
supplemental decree in conformity with the stipulation. Thereupon ap- 
pellees, Trogler and Keitel, appeared and objected to the modification 
of the decree. The parties to tiie stipulation resisted their being heard 
on the subject, because they had ceased to hâve any interest in the 
property; but the trial court, acting upon the belief that inasmuch as 
the term had gone down at which the decree in the government suit 
was entered, it had lost ail control of that decree, declined to enter the 
decree asked for by the government and the Dorseys. The présent ap- 
peal is brought to review that action of the trial court. 

[1] Two questions are raised : First, was the judgment of the trial 
court appealable ? and, second, i£ it was appealable, should the decree 
be reversed or affirmed? 

We think the trial court was wrong. It was net asked to modify 
the former decree upon a re-examination of the issues that were in- 
volved in the suit in which the decree was entered. Its action was 
invoked to give effect to an agreement made between the parties to the 
decree subséquent to its entry. Clearly parties are at liberty to enter 
into agreements in respect to their rights ùnder judgments of courts, 
the same as in regard to any other property right. And if the aid of 
the court is necessary in order to carry out their agreement, we see no 
reason why a court should not give th«n such relief. The real objec- 
tion goes to a matter of practice. It is elementary that after a final 
decree is entered in a cause, and the term has adjourned, the parties 
are dismissed from the court. The défendant is not called upon to 
pay any further heed to the litigation. The court has no jurisdiction 
over him to modify its decree. That aiises out of the fact that its 
process has ceased to be effective. The défendants are out of court, 
and the court cannot act in their absence upon the rights established 
by the decree. That formai objection, however, may be whoUy obviated 
by parties to the suit retuming to the court and asking for further 
action at its hands, which in no way involves a re-examination 6i the 
matters embraced in the decree. Upon such a reappearancé there is 
no need of process. The court's jurisdiction over the persons is com- 
plète, and there can be nothing but a formai objection to the court's 
granting the relief asked. 

It is plain what the difficulty was in the présent case. If the original 
decree was executed, and the government obtained title to the north- 
east quarter of section 26, it would pass beyond the control of coun- 
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sel to deal with the subject. The rights of the governmeîit then could 
only be disposed of by a spécial act of Congress, or in the manner 
provided for the disposition of public lands. ■ The stipulation was en- 
tered into to avoid that difficulty. 

[2] We also think the order was appealable. It was a final déter- 
mination of a new matter which was properly submitted to the court. 

The decree is reversed, with directions to the trial court to enter 
a decree granting the relief asked for in the stipulation. 



UNITED STATES CAST IRON PIPE & FOUNDRY CO. T. EASTHAM. 

(Circuit Court of Appeals, Fifth Circuit November 14, 1916.) 

No. 2964 

1. Masteb and Sebvant <S=3l04 — Injubies to Sebvant — ^Appliances — Duty 

OF Cabe. 

Where ail the évidence was to the effect that belt shlfters were never 
used on cône pulleys, where the belt was shifted from a larger to a smaller 
cône and from a smaller to a larger one, and that It was Impractlcable to 
use sueh a devlce In shiftlng the belt from the smaller to the larger cône, 
négligence on the part of the master cannot be predlcated on hls failure 
to furnish a belt shifter for use in shiftlng the belt from the larger to 
the smaller cône, for that would requfre the master to make his premises 
absolutely safe, while he is bound only to exercise reasonable care to 
provide a safe place of work and safe appllances. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. { 176 ; 
Dec. Dig. <Êï=>104.] 

2. Damages <g=>208(4) — Personal Injubies — Conjectube. 

In a Personal Injury action, where there was testimony that plalntifC 
would be disabled for some time, but there was no évidence as to what 
extent his dlsablUty would decrease hls eamlng power, the Jury is not 
entitled to conjecture on that question, and It should not be submitted. 

[Ed. Note. — For other cases, see Damages, Cent Dig. §§ 533, 534; Dec. 
Dig. <g=.208(4).] 

8. Appeai, and Eebob <S=» 1062(3) — Review — Hakmless Ebbob. 

In a servant's action for Personal injuries, where the évidence showed 
that a devlce which the servant clalmed the master should bave installed 
was not in use, and failed to show in what amount tbe servant's earning 
capacity would be decreased by his disability, the refusai of instructions 
taking from the jury tbe question of the master's négligence in failing to 
install the device, and taking from them the question of the servant's 
loss by reason of decreased earning capacity, was prejudicial error. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 4214; 
Dec. Dig. <S=»1062(3).] 

In Error to the District Court of the United States for the Northern 
District of Alabama ; William I. Grubb, Judge. 

Action by Fred C. Eastham against the United States Cast Iron Pipe 
& Foundry Company. There was a judgment for plaintifif, and de- 
fendant brings error. Reversed and remanded. 

W. P. Acker, of Anniston, Ala., J. T. Stokely, of Birmingham, Ala., 
and Chas. B. Atkins, of Atlanta, Ga., for plaintif? in error. 
Robt. N. Bell, of Birmingham, Ala., for défendant in error. 

^s^FaT other cases 8«e same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Before PARDKE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

. CALL, District Judge. Fred C. Eastham brought suit against the 
United States Cast Iron Pipe & Foundry Company to recover for Per- 
sonal injuries suffered by him in defendant's manufacturing plant in 
the city of Bessemer, Ala. The case was tried upon two counts in the 
plaintiflf's déclaration, A and D. 

Count A allèges plaintiff's employment, and that while engaged in 
the discharge of his duties his arm was caught in or by a beit which 
was running over a puUey, and he was thereby injured, and that said 
injuries were proximately caused by reason of a defect in the condition 
of the ways, Works, machinery, or plant, in that said belt was defective 
and dangerous. Count D alleged that said injuries were caused by the 
négligence of a person to whom superintendence had been intrusted, 
to wit, Ike Jones. 

To thèse counts the défendant interposed sundry défenses, the first 
"not guilty" and the others contributory négligence of the plaintiff in 
various ways. 

[1] The évidence shows without contradiction that the plaintiff, 
while shifting a belt on a cône puUey on the shafting from the larger 
cône to a smaller, was injured ; that mechanical shifters, whereby one 
can stand on the floor and shift a belt, are.never used to shift a belt on 
a cône pulley ; that it is impossible to use such a shifter on a cône pul- 
ley to shift the belt from a smaller to a larger cône, but might be used 
to shift the belt from the larger to the smaller cône ; that mechanical 
shifters were used to shift belts from a loose pulley to a fast one, or 
vice versa, and if such a shifter had been installed it would hâve been 
perfectly safe to shift the belt from the larger to the smaller pulley 
on a cône pulley ; that none of the witnesses had ever heard of a me- 
chanical shifter being used on a cône pulley. The court in its gênerai 
charge to the jury said; 

"Now the bther respect In whlch Jones Is charged wlth négligence by the 
plaintiff Is that he permitted the work to be conducted in the absence of a 
belt shifter; that is, as I understand it, an appliance by whlch the plaintiff 
could hâve shifted the belt from the ground, Instead of standing on the plat- 
form or brace and dolng the work in close contact with the belt" 

And, after giving the law goveming the duty of the master to the 
employé, the court continued: 

"If you are satisfled that a reasonably prudent employer should hâve used 
a belt shifter, and would hâve adopted the use of a belt shifter, then thls de- 
fendant would hâve been négligent In faiUng to do so." 

The défendant requested in writing the foUowing charge, which was 
refused, and exception seasonably noted to such refusai: 

"If you belleve the évidence in this case, you cannot predicate any négli- 
gence against the defendant's superintendent, Jones, on account of the ab- 
sence of a belt shifter to shift the belt which the plaintiff was shifting at the 
tlme of his in jury." 

This charge should hâve been given. The trial court under its 
charge submitted to the jury to find whether it was négligence on the 
part of the employer not to hâve the belt shifter, when ail the évidence 
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was to the effect that no one had ever known or heard of such an ap- 
pliance being installed on a cône pulley, where the belt was shifted 
from a larger to a smaller cône and from a smaller to a larger cône, 
and that it was impracticable to use such a device in shifting the belt 
from the smaller to the larger cône. To predicate négligence on the 
absence of such shif ter is to require the employer to make his premises 
absolutely saf e, thus to change tiie employer's liability from "the use of 
reasonable care to provide a safe place for the employé to work" to 
that of an insurer of his safety. The law governing the liability of the 
master to provide a reasonably safe place to work was clearly and cor- 
rectly communicated by the court in its charge. Westinghouse Co. v. 
Heimlich. 127 Fed. 92, 62 C. C. A. 92 ; Shandrew v. Railway Co., 142 
Fed. 320, 73 C. C. A. 430; H. D. Williams Cooperage Co. v. Headrick, 
159 Fed. 680, 86 C. C. A. 548; Randall v. Balt. & Ohio R. R. Co., 109 
U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003; Southern Pacific Co. v. 
Seley, 152 U. S. 145, 14 Sup. Ct. 530, 38 L. Ed. 391. 

[2] The defendcmt requested in writing the following charge, which 
was ref used, and exception seasonably noted : 

"The court charges the jury that, If you belleve the évidence In thls case, 
in the event you flnd (or the plaintlfE, you cannot award hlm more than 
nominal damages for decreased eamlng capacity on account of his alleged 
injuries." 

The court in its gênerai charge covered fully the éléments of damage 
the plaintiff was entitled to recover for his injuries, but did not instruct 
them that he was entitled to recover for a decreased earning capacity 
due to the injury. At the conclusion of the court's gênerai charge the 
plaintiff requested the following charge, which was given, to wit : 

"I charge you that if you believe from ail the évidence that the défendant 
is shown to be llable to plaintiff on any count in the complaint, you should 
flnd a verdict for plaintiff and assess damages sufficient to compensate plain- 
tiff for suffiering and injury aad loss of vcages and ail such damages claimed 
as you find from the évidence plaintiff has suffered from the injury." 

Each of the counts alleged that the injuries had permanently ren- 
dered the plaintiff less able to work and earn money. The évidence 
of plaintifï's witness Dr. Waldorf was to the efïect that 12 months 
from the time of the trial would elapse before the plaintiff would "re- 
cover the full use of his arm. The testimony further showed by an 
exhibition to the jury by plaintiff that he had only a partial use of the 
arm. Necessarily, under this testimony, the plaintiff would be unable 
to earn full wages on account of his disability for 12 months after the 
trial, if the jury believed the évidence. There was no évidence tending 
to show to what extent this disability would decrease the earning ca- 
pacity of the plaintiff. 

The court in its gênerai charge had fully covered the élément of 
damages for loss of wages up to the time of the trial, and the only ef- 
fect of giving the charge requested was to call the attention of the jury 
particularly to the damages claimed by plaintiff which the évidence 
showed he had suffered by reason of the injury. In this condition, 
unless the jury's attention had been called to the fact that it could not 
assess substantial damages for the decreased earning capacity shown 
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by Dr. Waldorf's testîmony, it might well be, and probably îs a fact, 
that the jury took this into considération in arriving at the amount of 
the verdict. The décisions of the Alabama Suprême Court are uniform 
that only nominal damages can be recovered for decreased eaming ca- 
pacity in cases where the testimony do€s not furnish a basis for sub- 
stantial damages. The jury is not allowed to invade the realm of sup- 
position, to arrive at the compensation to be awarded the plaintifï for 
this élément of damages. 

The défendant was entitled to hâve the jury instructed on this point; 
its request for such instruction was refused, and error thereby com- 
mitted. 

[3] We do not feel that we can say the errors above pointed out 
were without injury to the défendant. 

The judgment appealed from is therefore reversed, and the case re- 
manded for a new trial. 



CJONTINENTAli & COMMERCIAL TRUST & SAVINGS BANK et al. T. 
NORTH FLATTE VALLEY IRR. CO. et aL* 

(Circuit Court of Appeals, Eighth Circuit. November 4, 1916.) 

No. 4647. 

1. Corporations €=482(8) — Mortoages — Foheci,o8ure — PsiosmES. 

On a former appeal in a proceedlng to foreclose mortgages on an Irri- 
gation System, where there was a conflict between bondholders and those 
asserting meehanics' liens the Circuit Court of Appeals directed a hearing 
to détermine the value of the property subject to the lien of the mortgage 
and liens of materlalmen, and that at the hearing the value of the 
proi)erty of which the several meehanics' lienholders had prlorlty should 
be ascertalned, as well as the total value of ail remaining property sub- 
ject to the mortgage, and that the proceeds should be divided among 
the bondholders and the meehanics' lien clalmants In the same proportion 
as the value of the propercy upon which the lien clalmants had prlorlty 
eonsidered as part of the whole System should bear to the total value of 
the mortgaged property dlmlnished by the value of the property subject 
to the superior lien. Beld, that it was Improper for the court to ascer- 
taln the value of the two projects^ and order distribution of the proceeds 
in such proportion as the value of that project on which meehanics' lien 
• clalmants had prlorlty bore to the value of the other project or portion 
of the property not subject to such liens, but the value of the structures 
on which meehanics, etc., had liens should be computed, and the proceeds 
should be distributed in such proportion as that value should bear to 
the value of the remaining property. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. ®=9482(8).] 

2. Appeal and Brboe <S=>1097(1) — Review — Law of Case. 

A décision of an appellate court on a former appeal is the law of 
the case, but the court may détermine that its mandate was misinter- 
preted below. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4358, 
4359, 4363, 4427; Dec. Dig. <S=»1097(1).] 

Appeal from the District Coiirt of the United States for the District 
of Wyoming ; John A. Riner, Judge. 

€=»For other cases see same topic & KBY-NUMBER lu ail Key-Numbered Olgests & Indexe* 
•Rehearlng denled January 10, 1917. 
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Bill by the Continental & Commercial Trust & Savings Bank, as 
trustée, and others, against the North Flatte Valley Irrigation Com- 
pany and others. From the decree adjudging priorities in the prop- 
erty, complainants appeal. Reversed and remanded. 

Eldon Bisbee, of New York City (Charles L. Powell and Levy 
Mayer, both of Chicago, 111., and William C. Kinkead, of Cheyenne, 
Wyo., on the brief), for appellanls. 

Ernest Morris, of Denver, Colo. (Wm. W. Grant, Jr., of Denver, 
Colo., on the brief), for appellees. 

Before CARLAND, Circuit Judge, and TRIEBER and VAN VAIv- 
KENBURGH, District Judges. 

CARLAND, Circuit Judge. This case was before us at a former term 
—219 Fed. 438, 135 C. C. A. 150— and a référence to the opinion on 
that appeal is made for a more particular statement of the case. Then, 
as now, the contest was, and is, between certain mechanics' lien claim- 
ants and bondholders secured by a first mortgage. On the former 
appeal this court, after establishing certain liens for labor and material 
fumished, modified the decree of the lower court, and in its mandate 
directed that a hearing be had to détermine the value of the property 
subject to the lien of the mortgage and the liens of the materialmen. 
It was directed : 

"That at this hearing the value of the property on which the several me- 
chanlc's lien holders hâve a prlorlty, should be aseertalned as wéU as the total 
value of ail the remainlng property subject to the mortgage. ♦ ♦ » And 
the proceeds of the sale, after paylng the necessary costs and expenses of 
admlnisterlng the recelvershlp and other prier charges, should be dlvlded 
among the bondholders and the mechanie's lien clalmants In the same propor- 
tion as the value of the property upon whlch the' lien clalmants hâve a superlor 
lien considered as a part of the whole System bears to the total value of the 
mortgaged property, dlminished by the value of the property subject to the 
superlor lien." 

[1, 2] The court oii the former appeal desired on the one hand to 
avoid compelling the mechanie's lien claimants to sell and remove the 
structures on which they had a superior lien as permitted by the law 
of Wyoming (R. S. 1887, §§ 1519, 1523; R. S. 1899, § 2891), as it ap- 
peared that this would give the lien claimants the mère wrecking value 
of the structures, and on the other hand the court wished to avoid com- 
pelling the bondholders to pay the amount of the mechanics' liens in 
full when they, the bondholders, had already lost about 85 per cent, of 
their investment. By our former décision and under the laws of 
Wyoming the mechanics' liens were only superior to the lien of the 
mortgage as to the structures for the building of which the liens were 
claimed. While by our former décision we extended the mechanics' 
liens to the hydro-electric System, pursuant to what we thought was the 
law of Wyoming, we did not décide that the liens of the mechanics 
were superior to the mortgage lien upon that System. In this respect 
we intended to, and did, foUow the law of Wyoming, which granted 
priority simply upon the structures for the building of which the liens 
were claimed, leaving the lien of the mortgage superior to that of the 
materialmen upon the real estate belonging to the hydro-electric sys- 
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tem. As the mortgaged property will come far short of paying the 
mortgage debt the mechanics' lien claimants could recover nothing if 
it was not for the priority of their lien on the buildings; therefore 
it is the value of the same that is material in proportioning the pro- 
ceeds arising from a sale of the mortgaged property. For the same 
reason the extension of the lien to the whole system practically results 
in no benefit to the mechanics' lien holders. 

The court below had a hearing as ordered by the mandate of this 
court. It made no spécifie finding of facts, but found in its decree 
generally that the hydro-electric System mentioned and described in 
the bill of complaint, taking into considération the uses to which it 
was plainly adapted and its availability for valuable uses, to be $100,- 
000. It found that the gravity system mentioned and described in the 
bill of complaint was $190,669, mîiking a total for the entire mortgaged 
property of $290,669. It further decreed that the mortgaged property 
should be sold as an entirety and the proceeds divided in the propor- 
tion found by this decree to be the value of the hydro-electric system 
and the gravity system separately. Manifestly this was not carrying 
out the mandate of this court. By extending the mechanic's liens over 
the hydro-electric system, so called, there was no intention of deciding, 
nor is our opinion subject to the interprétation that we decided, that 
the mechanics' liens were superior to the lien of the mortgage upon 
that System. Neither is the decree of the court as to the division of 
the proceeds of sale in accordance with the mandate of this court. To 
add together the value of the gravity system and the value of the 
hydro-electric system, and then divide the proceeds of sale in the pro- 
portion which the value of the hydro-electric system bears to the total 
value of the mortgaged property, is erroneous, as will plainly appear 
by what has been heretofore said. 

The decree appealed from must be reversed, and the case remanded, 
with instructions to the trial court to refer the case to a master, with 
instructions to find the value of each structure upon which a mechan- 
ic's lien is claimed separately, taking into considération the uses to 
which each structure is plainly adapted and its availability for valuable 
uses ; . also, to find the value of the hydro-electric system without the 
improvements. The value of the system without the structures should 
be added to the value of the gravity system, and the proceeds of the 
sale on foreclosure should be divided in the same proportion as the 
total value of the structures upon which the mechanics' liens are claim- 
ed bears to the total value of the mortgaged property exclusive of the 
value of the structures. We recognize the rule that our former opinion 
is the law of the case so far as the questions there decided are con- 
cemed, but we now décide that our mandate was misinterpreted. We 
may properly say further that we do not regard the mère manner in 
which a decree shall be executed as being within the rule above re- 
ferred to. 

Reversed and remanded. 
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LOTT et al. v. SALSBURY. 
In re HÏMAN. 
. (Clrcnlt Conrt of Appeals, Fourth Circuit October 5, 1916.) 

No. 1444. 

1. BANKBtTPTCT €=>446 — ReVIEW— PETITION TO SUPEBINTEND AND BEVISB. 

In a proceedlng to superintend and revise In matter of law, the court 
cannot deal wlth controverted questions of fact. 
[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dlg. $ 929 ; Dec Dlg. 

<®=446.] 

2. Bankruptcy ^=334S — Liens— Landlobd's Liens. 

Bankr. Act July 1, 1898, c. 541, { 64b, 30 Stat 563 (Oomp. St 1913, S 
9648), speclfylng the debts whlch shall hare priorlty, and flxlng the order 
of payment, provides that, after payment of the actual and necessary cost 
of preservlng the estate, etc., wages due workmen, clerks, or servants, etc., 
earned wlthin three months before the commencement of the proceedlng, 
not to exceed $300 to each clalmant, shall hâve priorlty. Hie section also 
glves priorlty to debts owlng to any person who by the laws of the state 
Is entltled to prlority. Code Va. 1904, §§ 2791, 2792, give a landlord a 
spécifie Uen for rent upon any goods of the lessor upon the leased prem- 
Ises. Ueld that, as It was not the Intention of the Bankruptcy Act to In- 
terfère wlth valld liens whlch mlght be conferred by the soverelgnty, the 
lien of a landlord Is superior to the clalm of clerks and servants for wages 
due for services rendered wlthin three months of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. { 536; Dec. Dlg. 
<S=»348.] 

On Pétition to Superintend and Revise, in Matter of Law, Proceed- 
ings of the District Court of the United States for the Eastern Dis- 
trict of Virginia, at Norfolk, in Bankruptcy; Edmund Waddill, Jr., 
Judge. 

In the matter of A. L. Hyman, bankrupt. The Hen of M. Salsbury, 
as landlord, was by order of the District Court (226 Fed. 982) given 
priority over the claims of Bemice lyOtt and others, as clerks of the 
bankrupt, and such claimants pétition to superintend and revise the or- 
der in matter of law. Affirmed. 

Léo Judson, of Norfolk, Va., for petitioners. 
James G. Martin, of Norfolk, Va., for respondent. 

Before PRITCHARD and WOODS, Circuit Judges, and JOHN- 
SON, District Judge. 

JOHNSON, District Judge. This case cornes hère on a pétition to 
superintend and revise in matter of law an order of the District Court 
of the United States for the Eastern District of Virginia. The order 
complained of is dated December 18, 1915, in the matter of A. L. 
Hyman, bankrupt, and décides that the landlord of the bankrupt had 
a lien for his rent upon goods on his premises and that out of the pro- 
ceeds of such goods the landlord is entitled to payment before clerks' 
wages for the three months immediately preceding bankruptcy. 

[1, 2] The pétition raised several questi ons of fact This court, in 

6=9For otber case* aet sam* topic & KBY-NUMBER in ail Key-Numbered DlgesU & Indexe» 
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a proceeding to superintend and revise in matter of law, cannot deal 
with controverted questions of fact. The order complained of was 
based upon an admitted state of facts, and in justice to the District 
Court we çan only review what was before and passed upon by that 
court. The fef eree in bankrûptcy in his report says : 

"It was admitted by ail parties that the sald clalms were for Wages eamed 
as clerka by the sald parties wlthln three months before the date of the com- 
mencement of thèse proceedlngs ; and It was also admlttéS that the clalm of 
the landlord for rent was for rent of the premlses upon whlch the articles sold 
by the trustée and from the sale of whlch the fund arlslng for distribution 
arose were stored." , 

This admitted state of facts presented a clear-cut proposition of law 
for the District Court and that proposition tfie court passed upon. Is 
the claim of the landlord for the rent of the premises in which the 
hankrupt was conducting his business superior to and entitled to prior- 
ity over the claims of clerks for salary for the three months immedi- 
ately preceding bankrûptcy ? The statutes of Virgfinia (Code, §§ 2791 
and 2792) givè the landlord a spécifie lien upon any goods upon the 
leased premises for rent. Even against lien creditors ti^e landlord has 
his lien for rent for not exceeding one year. Chief Justice Chase, in 
construing the statutes of Virginia, just referred to, said: 

"We cannot doubt that thls statute créâtes a lien in favor of the landlord 
and a lien of hlgh and peculiar character. We hâve no concern with the 
pollcy of thls législation, It is upon the statute books and the lien so created 
must be respected and enforced. Would It not be trlfllng with the plaln 
sensé of words to say that there is a lien under the trust deed and a lien 
under the exécution, but the claim whlch by law is made superior to elther is 
no Uenî" 

The bankrûptcy law does not undertake to displace or invalidate 
bona fide liens upon the property of the bankrupt. It déclares nuU and 
void liens that were given or accepted in f raud of the bankrûptcy law, 
but ail liens given or accepted in good faith and not in contemplation 
of bankrûptcy nor in f raud of the bankrûptcy act are entitled to récog- 
nition and payment in accordance with the law creating them. Section 
64b of the Bankrupt Act (Act July 1, 1898, c. 541, 30 Stat. 563 [Comp. 
St. 1913, § 9648]) which provides for the order of distribution of bank- 
rupt's funds has no référence whatever to lien debts. It has référ- 
ence to the distribution of the funds not subject to lien among non- 
lien creditors. If, for instance, there is a tract of land with mortgage 
or deed of trust on it, and such land is sold for an amount in excess 
of the lien debt, the lien debt is paid out of the proceeds, and the bal- 
ance is in the hands of the trustée for distribution îunong nonlien 
creditors under section 64b. 

The case most strongly relied upon is Guarantee Title & Trust Co, 
v. Title Guaranty & Trust Co., 224 U. S. 152, 32 Sup. Ct. 457, 56 L. 
Ed. 706. That case holds that the United States except for taxes due 
had not in the enactment of the bankrûptcy law exercised its sovereign 
right of providing a préférence for its own claims against the bank- 
rupt. It is conceded that the government has such a right and fre- 
quently exercises it. In the case just referred to the court held that the 
government had, except as to taxes, put itself in the plight of an ordi- 
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nary unsecured créditer and under section 64b was postponed till cer- 
tain claims, wages among others, were paid. 

The order of the District Court complained of is approved and a£- 
firmed. 

Affirmed. 



CHANCELLOR v. TJNITED STATES. 

(Oireult Court of Appeals, Elghth Circuit. October 16, 1916.) 

No. 4425. 

1. Indians <S=»38(5) — Intoxicating LiQUons— Evidence — Admissibility. 

In a proseeution for introdncins from another state, in violation of-Act 
March 1, 1895, c. 145, 28 Stat. 693, intoxicatinsr llquor Into that part of 
Oklahoma whlch was formerly the Indlnn Terrltory, a witness, a résident 
of Texas, from whence the liquors were brought, testifled that he found a 
wagon bound toward the Oklahoma border stnck In the niud and helped 
pull It out. The witness deseribed the wapron and teams, but was indefinite 
as to the time, and unable to identify défendants as the teamsters. Tes- 
tlraony by another witness indleated that the wagon in question was one 
loaded with liquor and afterwards selzed in Oklahoma. Held that, as 
one witnesa may testify to a fact and another show its relevance, the tes- 
timony as to the flnding of the wagon was properly received. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 66; Dec. Dig. 
<S=338(5).] 

2. Indians iS=»38(5) — Intoxicatinq Liquors— Offenses— Evidence— Stjffi- 

CIENCT. 

In proseeution, under Act March 1, 1895, for Introducing from without 
intoxicating liquors into that part of the state of Oklahoma formerly the 
Indian Terrltory, évidence held to warrant a conviction. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 66; Dec. Dig. 
<S=38(5).] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Jim Chancelier was convicted of introducing from outside intoxicat- 
ing liquor into that part of the state of Oklahoma which was formerly 
the Indian Territory, in violation of Act March 1, 1895, and he brings 
error. Affirmed. 

James C. Denton, of Muskogee, Okl, (Frank Lee, of Muskogee, 0kl., 
on the brief), for plaintifï in error. 

W. P. Z. German, Sp. Asst. U. S- Atty., of Muskogee, Okl. (D. H. 
Linebaugh, U. S. Atty., and W. P. McGinnis, Sp. Asst. U- S. Atty., 
both of Muskogee, Okl., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. Jim Chancellor, the plaintifï in error, and 
others, were convicted of introducing intoxicating liquor from outside 
the state of Oklahoma into that part of tlie state which was formerly 
Indian Territory, in violation of Act March 1, 1895, 28 Stat. 693. A 
wagon containing 21 kegs of whisky was driven from Texas into Okla- 

<g=>For other cases see same topio & KBY-NUMBER In ail Key-Numbered Dlgest» & Indexes 
237 F.— 13 
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homa across the Red river at Freeman's Ferry on the night of March 
11, 1914. It was seized by the officers shortly after its arrivai on the 
Oklahoma side, and several men, including the plaintiff in error, were 
placed under arrest. They were afterwards severally indicted and con- 
victed upon a joint trial. 

[1] Complaint is made of the admission and refusai to strike out 
the testimony of one Bird Corner. The witness, a résident of Texas, 
told how he found a wagon bound from the direction of Gainesville, 
Tex., toward the Oklahoma border, stuck in the mud, and at the in- 
stance of those in charge he hitched to it and helped pull it out. He 
described the wagon and the teams and some other circumstances, but 
wag indefinite as to the time, and was unable to identify the men there 
with any of those on trial. The objection made is in effect that no 
connection appeared in Comer's testimony between the occurrences 
he related and the offense charged. But the jury were fully warranted 
by the testimony of other witnesses, particularly that of Hickman, in 
believing that the wagon Comer described was the one loaded with 
liquor and afterwards seized on the Oklahoma side of the river. One 
witness may testify to a fact, and another may show its relevance. 
It is not essential that each should know both the fact and its bear- 
ing on the case. If counsel's contention were sustained, we should 
hâve to do away with the law of circumstantial évidence. 

[2] Complaint is also made of the déniai of a motion for a directed 
verdict. While the évidence of Jim Chancellor's participation in the 
offense was more circumstantial than direct, we think it was substan- 
tial. He was camped at the ferry on the Oklahoma side the night the 
wagon load of liquor was brought across. Those who were there and 
those with the wagon, one of the latter being his brother, made a com- 
mon party on its arrivai. His knowledge of the situation was indicated 
by his statement to the officers that certain of the men arrested had 
nothing to do with it; and they were released on his word. There 
was also testimony that one of his horses was used in hauling the 
wagon. Ail the circumstances need not be set forth. In the aggregate 
they were quite persuasive of his guilt. 

The other objections presented relate to some instructions and com- 
ments of the court upon the évidence. They are too clearly without 
merit for discussion. 

The sentence is affîrmed. 



CHANCELLOB. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit October 16, 1916.) 

No. 4426. 

In Error to the District Court of the trnlted States for the Eastem District 
L>f Oklahoma; Ralph B. Campbell, Judge. 

Ed. Chancellor was convlcted of vlolatlng Act March 1, 1895, by introducing 
intoxicating liquor from without Into that part of the state of Oklahoma wMch 
was formerly Indlan Terrltory, and he brlngs error. Affirmed. 

James O. Denton, of Muskogee, 0kl. (Frank Lee, of Muskogee, Okl., on the 
brleiO, for plalntlff in error. 
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W. p. Z. German, Sp. Asst. TJ. S. Atty., of Muskogee, 0kl. (D. H. Line- 
baugh, U. S. Atty., and W. P. McGlnnis, Sp. Asst. U. S. Atty., both of Muskogee. 
0kl., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, District Judge. 

HOOK, Circuit Judge. The plalntlff in error complalns of a conviction and 
sentence for violatlng Act March 1, 1S95, c. 145, 28 Stat. 693, by Introducing 
intoxicatlng liquor from Texas Into a part of the state of Oklahoma which was 
formerly Indlan Territory. The clrcumstances are slmilar to those of the case 

ci: Jim Chancellor, No. 4425, 237 Fed. 193, C. C. A. , declded at thls 

term. The évidence against the présent plalntlfC In error was so much more 
direct and convlncing that it need not be referred to in détail. The other 
questions of law are the same and are accordingly found against him. 

The sentence is afflrmed. 



EICHARDSON, Treasurer of Porto Rico, v. FAJARDO SUGAR CO. 

(tvvo cases). 

(Circuit Court of Appeals, First Circuit. November &, 1916.) 

Nos. 1164, 1165. 

1. Courts <S=»405(3) — Grounds of Review — Présentation in Lower Court. 

The décision of the Porto Rico Suprême Court as to a matter of local 
law will not be dlsturbed by the fédéral Circuit Court of Appeals for the 
First Circuit, unless clearly erroneous. 

[Ed. Note.— For other cases, see Couits, Cent. Dig. §§ 1097, 1099; Dec. 
Dig. <ss=.40ô(3).] 

2. ArPEAL AND Erroe <@=173(2) — Review— Assignments of Ekror. 

In an action to recover taxes paid ou the theory that they were as- 
sessed in violation of Pol. Code Porto Rico, § 290, exempting certain prop- 
erty, the contention that the property assessed was not of the kind ex- 
empted cannot for the flrst tUne be raised in the appellate court by as- 
signment of errors. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1120 ; 
Dec. Dig. <S=173(2).] 

In Error to and Appeal from the Suprême Court of Porto Rico. 

Action by the Fajardo Sugar Company against Allan H. Richardson, 
Treasurer of Porto Rico. A judgment for plaintiff was affirmed by 
the Suprême Court of Porto Rico, and défendant brings error and ap- 
peals. Judgment affirmed, and appeal dismissed. 

Samuel T. Ansell, of Washington, D. C. (Howard L. Kern, Atty. 
Gen., of Porto Rico, on the brief), for plaintiff in error and appellant 
Richardson. 

Joseph W. Murphy, of New York City (Lorenzo D. Armstrong, 
of New York City, on the brief), for défendant in error and appellee. 

Before PUTNAM and DODGE, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. The writ of error brought by the treas- 
urer of Porto Rico, in case No. 1164, seeks to review the judgment of 
the Suprême Court of Porto Rico in a case relating to the assessment 
of taxes under the local laws, to the exemption from taxation in sec- 

<S=:3For other cases see «ame topic & KEY-NUMBER In ail Key-Numbered DlgesU & Indexe* 
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tion 290 of the Political Code o£ Porto Rico of book crédits, promis- 
sory notes, and other personal crédits, and to the application of such 
exemption to certain items contained in the schedules of the Fajardo 
Sugar Company's assets. 

[ 1 ] Both the District Court and the Suprême Court of Porto Rico 
upon appeal gave due considération to the questions of law, and agreed 
in the conclusion that^ upon a proper construction of the provisions 
of the Code, the disputed items or crédits" were not taxable. 

We find no reason for disagreeing with the judgments of the local 
courts as to the local law, and hâve no doubt that their construction 
of the provisions of the Code is correct. 

The plaintiflf in error bas failed to produce that "conviction on our 
part of clear error committed," which, according to the opinion in 
Cardona v. Quinones, 240 U. S. 83, 88, 36 Sup. Ct. 346, 60 L. Ed. 538, 
is necffssary in order to disturb the action of the court below as to 
questions of local law. 

[2] It is aho urged that the judgment of the District Court is en- 
th-ely unsupported by fact, and that the courts of Porto Rico merely 
assumed that the crédits in question were included in the tax, and that 
in the agreed statement of facts there is no basis for an inference that 
the assessment made by the board of review and equalization under 
section 310 of the Code included the crédits in controversy. 

We find in the record of the District Court nothing to indicate that 
the point was argued in the trial in the District Court. 

Thèse crédits were assessed by the treasurer. The assessment was 
protested, and an appeal specif ying this assessment was taken to the 
board of review and equalization. In view of the provisions of sec- 
tion 310 of the Code as to the procédure upon appeal, and of the stip- 
ulation as to the action of the board, it is apparent that the appeal did 
not resuit in a correction of this error. 

It is an agreed fact that the board made but one déduction f rom the 
total capitalization, to wit, $606,919, representing capital employed in 
New York. 

Upon an examination of the entire record of the courts below, we 
are of the opinion that the question now raised as to the eflfect of the 
stipulation is an afterthought, and is a question not presented to the 
District Court or to tlie Suprême Court of Porto Rico. 

Passing the objection that there is no proper assignment of error 
as a basis of the contention, the rule stated in Missouri Pac. R. Co. v. 
Fitzgerald, 160 U. S. 556, 575, 16 Sup. Ct. 389, 40 L. Ed. 536, would 
be applicable, even if error were properly assigned: 

"An assignment of errors cannot be availed of to Import questions into a 
cause which the record does not show were raised and passed on In the 
court below." 

In No. 1164: The judgment is affirmed. 

In No. 1165: The appeal is dismissed, without costs. 
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CENTKAL RT. SIGNAL CO. v. METAIXIC SHELL & TUBE CO. 

(Circuit Court of Appeals, Mrst Circuit October 17, 1916.) 

No. 1206. 

1.- Patents <@=>328 — Validity and Infeingement. 

The Jackson patent, No. 824,019, for a track torpédo, clalms 2 and 3, 
are void for lack of invention, in view of the prior art; also helA not 
infrlnged, if conceded validity. . 

2. Patents <S=328 — Infbingement — Bailway Torpédo. 

The Beckvclth reissue patent. No. 12,396 (original No. 790,879), for a 
railway torpédo, held not infrlnged. 

Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island; Arthur L. Brown, Judge. ,, 

Suit in equity by the Central Railway Signal Company against thg 
Metallic Shell & Tube Company. Decree for défendant, and com- 
plainant appeals. Afïirmed. 

For opinion below, see 228 Fed. 909. 

A. S. Pattison, of Washington, D. C. (James H. Thurston, of Provi- 
dence, R. I., on the brief), for appellant. 

Horatio E. Bellows, of Providence, R. L, for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. The complainant, the Central Railway 
Signal Company, is the owner of United States letters patent No. 
824,019, issued to Wilton D. Jackson, June 19, 1906, on his application 
filed December 26, 1903, and No. 12,396, granted to Charles E. Beck- 
with, the same being a reissue of patent No. 790, 879, and issued May 
30, 1905, on an application originally filed October 5, 1903, and com- 
plains of their infringement by the défendant, the Metallic Shell & 
Tube Company. 

The two patents relate to torpedoes used for railway signaling pur- 
poses. Speaking broadly, a railway signal torpédo comprises, first, a 
torpédo proper, and, second, means of attaching the same to the rail. 
The torpédo proper consists of a shell containing explosive material. 
Various materials are used for the shell, such as paper, fiber, lead foil, 
tin foil, and the like. If hard métal is used, danger is likely to resuit 
from flying particles. To secure the torpédo to the rail, means are 
employed which will engage both the rail and the torpédo. Flexible 
métal strips of a pliable nature, such as lead or wire, are commonly 
used for straps. When a nonmetallic substance is used for the shell, 
it is customary to waterproof it, by applying varnish, paraffin, or some 
such waterproofing compound. When métal strips are used for the 
straps, and the material for the shell is of a fibrous nature, or différent 
from the métal straps, various methods are resorted to for securing the 
shell to the strap ; but it is obvions that, when the straps and the shell 
are made of the sanie material and in one pièce, the problem of devis- 
ing means to secure the straps to the shell does not exist. 

In the patents in suit the strap and shell are made of différent ma- 

4i=>For oUier cases aee same tapie & KEY-NUMBËR in aU Key-Numberea Digests ft Indexes 
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terials, and the chief problem confronting the patentées consisted iri 
devising means of attaching the strap to the shell or container. 

The claims in the Beckwith patent, No. 12,396, in issue in this suit, 
are Nos. 2, 7 and 9 : 

"2. A torpédo of the class described, comprising a tubular envelope of sub- 
stantially flat cross-section, the ends thereof being closed over upon the body 
of the envelope, and a carrier for such envelope, said carrier adapted to 
clamp the tumed-over ends to close the same moisture-tlght, said carrier 
adapted to be clamped to the rail." 

'7. In a torpédo, a substantlally flat tube closed at its ends by having said 
ends doubled over upon it, an explosive compound contained in said tube 
and retained thereln by said closed-over ends, a carrier member for the en- 
velope thus constructed, the same adapted for clamping the envelope to the 
rail." 

"9. An Improved torpédo, comprising a case composed of a section of a 
fiber tube v?ith open ends, a carrier applled thereto and extendlng longltudi- 
nally the tube, the ends of the carrier bent over upon, clamping and holding 
the ends of the tube closed." 

The claims of the Jackson patent, No. 824,019, hère in issue, are 
Nos. 2 and 3 : 

"2. is a new article of manufactiire, a track torpédo, comprising a casing 
of paper having a filling of detonating iDaterial explodlng under pressure, 
means for securing said torpédo to the head of a rail, and means endrcling 
the body of said torpédo for retaining said securing means thereto. 

"3. As a new article of manufacture, a track torpédo of tubular shape, hav- 
ing a filling of detonating material explodlng under pressure, means for se- 
curing It to the head of a rail, and means endrcling the body of the torpédo 
for retaining said securing means thereto." 

In the Jackson patent, the patentée states the construction of his 
device to be as f ollows : 

"The torpédo, made in accordance with my invention, consists of a tube 1, 
which may be of paper, fabric, papler-mâché, wood, or other similar substance 
suitably prepared, and in the présent instance I prefer to use veaterproof 
paper. Within thls waterproof tube is carried a detonating material 2, 
* * • and to secure this material In place I provide plugs S for the ends 
of the tube, which plugs may be of wood, the materiai of which the tube is 
composed, or of any suitable friable substance. The tube is preferably var- 
nished, and the plugs are also vamished, so as to insure a waterproof condi- 
tion and render the torpédo avallable for use in ail klnds of weather. The 
torpédo is held to the rail by means of a strip of flexible material, such as 
lead, * * * and while the lead may be held in place in several différent 
ways, I prefer to provide a secondary or supplementary tube 5, which will 
encircle the tube 1, carrying the detonating material, and will thereby pro- 
vide au inexpensive method of securing the lead in place. ♦ • • In lieu of 
a complète tube I may provide tubular banda to secure the lead strips in 
place." 

In the Beckwith patent. No. 12,396, the patentée describes the con- 
struction of his device thus : 

"In the figures, 4 is a container for the usual explosive compound. • • • 
Said container consists, preferably, of a short length of tube, as shown in 
Flg. 5, which may be of a good weight of paper of tough quality, or of other 
suitable material that will break easily by the expansion oif the explosive 
therein contained. In practice I employ a fiber paper, such as cartrldge paper 
or the llke, though, as stated, other material may be employed to good advan- 
tage — such, for instance, as sheet lead. It is to be kept in mind, however, 
that my purpose, in addition to the objeets above stated, is to provide a tor- 
pédo that, when explodlng, will hâve no pièces of solid material likely to in- 



CENTKAL ET. SIGNAL CO. V. METALLIC SHELL & TOBK CO. 199 

jure any one, even when close to It, so that It Is important that the oon- 
talner A be of some substance that will tear open rather than fly into frag- 
ments. The tubes are eut Into the desired length, and then by means of a 
sultable press or other implement the short lengths are flattened substan- 
tially, as shown in Figs. 7 and 8, the ends a a being turned up and over at 
thç same tlme, so as to form a permanent crease, whereby the ends so tumed 
will naturally close over by the stifCness of the paper and normally remain in 
that position. The envelopes or containers thus formed may now be Immersed 
in any waterproofing fluid — such, for instance, as parattin, asphaltum, var- 
nish, or the like — after which they are fiUed with the explosive mixture and 
are then ready to be attached to a suitable carrier. * » • This carrier 
(designated by O) consists of a pièce of sheet métal formed with uptumed 
ends D and of substantially the same length as the container and within 
which the latter is placed. However, before placing said container within the 
carrier, a clip composed of a strip of lead F is first laid upon the carrier, 
there being points pressed In the said carrier from the back, as at E, to form 
a retaining means for the said strip. * * * The said strip, when clamped 
between the container and the carrier, is held tight enough to hold It in place 
and in turn proi)erly holds the torpédo to the rail ; but I prefer to use the 
points E to form more friction on the strip when so clamped In place, especlal- 
ly if the clip be of lead." 

He then stated that the parts are assembled — 

"by first providing the carrier G with Its projections E, then placing the 
strip F upon It, followed by the container A. When thus put together, they 
are placed beneath a die, which when descending serves to close down the 
ends D of the carrier upon the turned-over ends a a of the container in a 
tight majiner, and, In fact, this Is so flrmly done that it Is an Impossibility 
for any moisture, however slight, to enter the container. If preferred, the 
device thus completed may be dipped into a waterproofing materlal and is 
then ready for use." 

In the defendant's device the explosive material is placed in a small 
envelope of thin paper in such quantity as will permit it to be rolled 
in a cylindrical form to be placed within a tube of thin lead foil. The 
end portions of the foil tube are flattened to form lead straps of suffi- 
' cient thickness to serve for connection with the rail ; the flattening 
beginning such a distance from the ends of the cylindrical package as 
net to rupture the lead tube. 

In the District Court it was found (1) that claims 2 and 3 of the 
Jackson patent were invalid, and (2), if valid, they must be limited to 
what was new with Jackson, and, so limited, the défendant did not in- 
fringe. And as to the Beckwith patent, No. 12,396, that if the claims 
were valid, the défendant did not infringe them, as they had no ap- 
plication to a structure like the defendant's which involved no problem 
of uniting a separate case to a separate leaden strap. 

[1] We think that the conclusions reached by the District Court as 
to both patents are right. The materials used had long been employed 
and were well known in the art at the time the patents in suit, were 
applied for, and, if the particular means adopted in the Jackson patent 
for Connecting the torpédo to the strap were not disclosed in the prior 
art, we are of the opinion that, inasmuch as the disclosure consisted in 
nothing more than passing a band or bands of greater or less width 
about the métal strap and the body of the torpédo or shell, a thing 
obvious to any one attempting to solve the problem, if it can be called a 
problem, it does not involve invention. If, however, this were not so, 
the prior art as disclosed in the patents issued to E. G. Beckwith, No. 
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501,399, and to Hickman, No. 173,291, clearly discloses means an- 
ticipating the broad claims of the Jackson patent hère in issue. 

In Beckwith, No. 801,399, the shell or torpédo, as disclosed in Fig. 
1, is an elongated tube, the flat end of which is closed in any suitable 
manner. The large end of the tube is closed by a wooden plug or 
other suitable material, and encircling this end is a "métal band." The 
métal strap employed to hold the shell or container to the rail is 
secured to the shell by passing a tack through the métal strap, the 
meta! band and into the plug. The métal band encircling the shell 
serves as an aid in strengthening and securing the tube to the strap 
the same as the band or tube does in the Jackson patent, and the device 
présents the three éléments of a container for the explosive, a strap 
and the encircling means to connect the strap to the container. 

The patent to Hickman, No. 173,291, involved the same problem of 
Connecting a torpédo to a strap where the container and strap were 
not intégral. In this patent the torpédo "proper or container is spoken 
of as a pellet. It is there said : 

"A represents the usual case or pellet covered by a cap B ; and is a 
ductile métal strip passed between the case and the cap, and extending below 
the case for attaching the torpédo t<i the rail in the usual manner." 

Hère the ductile strap passed over and around the case or torpédo 
and was secured in position by recesses formed in the cap which en- 
circled the case or torpédo. It is apparent that in this patent the case 
was a complète container in itself and that the cap did not form a 
component part of it. We hâve hère, then, a container, a strap, and 
means encircling the container for the purpose of Connecting the two 
together, which are the three éléments claimed by the complainant as 
constituting the Jackson device. 

The claims of the Jackson patent hère in issue are broad claims and 
embrace, as we hâve shown, devices of the prior art. If, however, the 
particular device disclosed in the patent involved inventive thought, 
and the claims of the patent could be sustained by limiting them to 
that spécifie device, the défendant does not infringe, for its device does 
not involve the problem of providing means of Connecting structures 
composed of différent materials. It was old in the art to construct 
the encircling member and the strap of the same material and in one 
pièce, as shown in the patent granted to Hickman, No. 150,431 — a 
method of construction which the patentée in the Jackson patent pre- 
cludes himself from using by expressly providing that his torpédo 
shall be "constructed of nonmet.allic material," such as "paper, fabric, 
papier-mâché, wood, or other similar substance suitably prepared," and 
that his strap or straps shall be of "lead," or "in lieu of the strip of 
lead * * * some suitable form of metallic wire or band to secure 
said torpédo in place." Furthermore, it seems to us, notwithstanding 
the testimony of the experts, that the pellet spoken of in Hickman, No. 
160,431, is the "usual case or pellet" spoken of in Hickman, No. 173,- 
291, of which the cap B is not a component part, and that the com- 
plainant cannot take the position that, if the defendant's device con- 
tains the three éléments above spoken of, its construction is the équiva- 
lent of that of Jackson, and inf ringes it. 



CENTRAL ET. SIGNAL CO. V. METALLÏC SHELL <fe TUBE CO. 201 

[2] In the Beckwith patent 'in suit, No. 12,396, daim 9 relates sim- 
ply to a case of fiber tube and a carrier applied longitudinally to the 
tube, with its ends bent over upon and clamping and holding closed 
the ends of the tube. It does not lay any claim to means for Connecting 
the torpédo to the rail. Claim 7 calls for a flat tube closed at its ends 
by having them doubled over upon the tube, and a carrier membei' 
adapted for clamping the envelope to the rail. This claim is spécifie 
so far as it relates to the construction of the container, but, so far as it 
relates to the character of the carrier and its adaptation for securing 
the container to the rail, it is gênerai. Claim 2 is spécifie as to the 
construction of the container and also of the carrier, so far as it relates 
to its attachment to the container and the. function it is to perform by 
being attached thereto ; but as to the means for attaching the shell or 
container to the rail it is gênerai. 

The defendant's structure does not infringe claim 9. Its metallic 
tube does not clamp and hold the ends of the explosive container, if 
the thin paper envelope of the defendant's device can be called a 
torpédo proper or container. This proposition applies equally well to 
claim 2, and in neither claim 9 nor 2 does the carrier encircle the con- 
tainer. In claim 7 the ends of the flat tube or container are closed 
simply by doubling them over upon the body of the tube without the 
employment of any other means for closing them or holding them 
closed. The défendant does not infringe this claim, for, if its thin 
envelope may be called a container, its ends are closed by other means 
than simply turning them over upon the body of the envelope ; and, if 
the claim is to be limited to the spécifie construction set forth in the 
spécification of the patent, the defendant's device does not infringe, 
for the ends of the envelope are not closed and held by a clamping de- 
vice as in the patent to Beckwith. 

We are also of the opinion that the District Court was right in hold- 
ing that the defendant's device does not contain the three éléments of 
the patents in suit; that the ordinary paper envelope containing the 
explosive, which is rolled into cylindrical form and placed within the 
leaden tube, does not constitute the defendant's torpédo. As said by 
the District Court : 

"The torpédo of the defendarit consists, not only of the explosive charge In 
a paper envelope, but of the protective shell or lead foU whleh completely 
Incloses the paper envelope and explosive." 

And as it does not involve the three éléments of the complainant's 
device, it does not infringe. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 
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FOWLBB CAB CO. v. CHICAGO, B. & Q. B. CO. 

(Circuit Court of Appeals, Seventh Circuit. August 29,, 1916.) 

No. 2364. 

1. Patents <g=>328 — Validitt — Box Cab Bodt. 

Tlie Fowler patent, No. 13,561 (original No. 962,425), for a box car body, 
havlng ttie side planks adjustably secured to tlie frame, so ttiat in case 
of slirinkage tliey may be forced togetlier to close tlie joints and a draw 
strap for effecting such compression, claims 1, 15, 16, and 17, held void 
for lack of patentable novelty. 

2. Patents <g=>328 — VALiDrrr and Infeinqement — Box Oae Bodt. 

The Murray patent. No. 967,412, for a box car body equipped wlth 
wedges as a means for tightening the side planks after shrinkage, held 
not infringed, if so construed- as to glve It vafldity. 

3. Patents <S=>23o — iNrBiNGEMENT — Omission of Parts. 

A patent for an article of manufacture, which includes as an important 
and permanent part of the structure a device for keeping it in repair, 
cannot be construed to cover a structure having no such élément; its 
function being performed by a separate tool having no connection wlth 
the structure itself. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. § 371; Dec. Dig. 
<g=s235.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of lUinois. 

Suit in equity by the Fowler Car Company against the Chicago, 
Burlington & Quincy Railroad Company. Decree for défendant, and 
complainant appeals. Affirmed. 

From a decree dismissing its bill for Infringement of certain patents, 
plaintifif appealed. 

Appellant Is the owner of the Murray patent, No. 967,412, Issued August 16, 
1910, and also of the Fowler reissue patent. No. 13,561, issued May 13, 1913. 
The original Fowler patent. No. 962,425, was issued June 28, 1910. 

Appellee denied both validity and infringement of the original Fowler pat- 
ent, the Fowler reissue patent, and the Murray patent. An added défense to 
the Fowler reissue patent is that the reissue was invalid, because application 
was not promptiy filed and the delay not reasonably excused, intervening 
rights were acquired, and there was no accident, mistake, or inadvertence in 
the application for or issuance of the original patent. 

The claims alleged to be infringed are 1, 15, 16, and 17 of the Fowler re- 
issue patent, and claims 2, 4, 5, and 7 of the Murrajr patent. 

Both patents relate to the bodles of single sheath box cars. The Fowler 
patent purports to be for such a car side having Its planks adjustably secured 
to the frame, so that in case of shrinkage they may be forced together in 
order to close the joints, and provided with means (a draw strap) for ef- 
fecting such compression. The Murray patent was for such a car side, but 
provided with wedges for pressing the planks together. 

The inventor describes the Fowler patent as "a novel construction of box 
cars and bas for its gênerai object to simplify, lighten and cheapen the con- 
struction of box cars, more particularly the side walls and floors thereof by 
doing away with the necessity for double sheathing, especially in grain cars ; 
a further important object being to provide a means for counteractlng the 
efCects of shrinkage and preventing the formation of cracks at the points 
between the planks." 

The method of preventing leaks is described by the inventor as follows: "As 
a means for drawing the side planks together to prevent the formation of 
cracks at the joints as well as to counteract shrinkage in the side planks and 
render the joints tight I employ a novel device in the nature of a tightening 
strap, which in its preferred form, is characterized by a hook or an équivalent 
device at its upper end, which engages over the upper edge of one of the 
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séries of side planks, preferably the topmosf, and a threaded lower end whlch 
passes through an anchorage below the side waJl and receives a nut for 
securing and adjusting purposes." 

The Murray patent referred to is described by the inventer as being "an in- 
vention pertalning to novel and useful tightening means for forcing such 
boards (car sides) together after shrlnkage whereby to malntaln the joints or 
seams between the same closed at ail tlmes." 

Clalm No. 5 of the Murray patent reads in part as foliows; "In a rallway 
car body Vfall, the combination of a plurality of boards disposed edge to edge, 
a roof beam and wedge means acting on said boards and disposed between 
the top board and said roof beam whereby the shifting of sald wedge means 
may be employed to close the joints between the boards." 

The appellee caused 500 cars to be constructed which were in use, the sides 
of whlch were single sheathed and means were provided, by means of jack- 
screws, to force the boards together, which boards were in tum maintalned 
In such position by means of bolts extendlng through elongated boit holes. 
No spécial klnd of wedge was requlred, nor were the jackscrews in any way 
a part of the car side. 

Charles C. Linthicum, of Chicago, 111., for appellant. 
Louis K. Gillson and Charles B. Gillson, both of Chicago, 111., for 
appellee. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). [1] It 
clearly appears f rom the testimony that the' single sheath car was in 
use long prier to the application by Mr. Fowler for the patent in ques- 
tion. Moreover, the adjustable side wall was not patentable in 1910, 
for long prior thereto it had been covered by the Marshke patent, No. 
684,611, issued October 15, 1901. This latter patent covered a grain 
tank or box for wagon, and the object of the invention is described 
by the inventor as being : 

"An improvement to provide a simple and durable form of wagon body 
which is so constructed that the boards when shrunken may be drawn togeth- 
er and the grain thereby prevented from escapiug therefrom." 

Marshke shows that the means provided in his patent for tightening 
the grain wagon box was the same as that provided by Fowler in 
his patent. He says: 

"The ribs are secured together by a séries of bolts and the apertures in 
the plbs through which sald bolts are Inserted are made slightly larger than 
the bolts or preferably slightly elongated so as to permit them [the bolts] to 
move wlth the séries of boards as they are drawn together." 

We conclude that the Fowler reissue patent. No. 13,561, is invalid 
so far as the claims hère involved are concemed. 

[2,3] The claims of the Murray patent involved herein cover the 
means for tightening the boards on the side of the box car. The 
mère use of a wedge as such for pressing boards together is not pat- 
entable. If the wedge in the Murray patent can be sustained as a 
valid claim, it must be by reason of its being a permanent part of 
the car side. A complète answer to appellant's claim in this respect 
is that appellee's cars were not equipped with the wedge as a part of 
the car side. The jackscrew in appellee's cars was merely used as 
a means — a tool, separate and distinct from the car itself — whereby 
the boards of the car side were pressed together. 

It foUows, therefore, that, so far as the claims of the Murray 
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pâtSsnt are conceraed,' they were either îrivalîd or nôt înfringed. îf 
construèd so as to cover wedges generally, they were not valid, as 
thçy inyolved no patentable noyelty. If restricted so as to be an 
intégral part of a car side, they were not inf ringed by appellee. 

Appellant contends that the structure for which protection was 
given by its patents should not be considered singly, but as a com- 
pleted unit. As such, appellant contends the pàtented structure in- 
cludes a single sheathed car, a single wall of sheathing made adj ast- 
able and capable of being tightened and a novel tightening means per 
se. Appellants concède that a single sheathed car alone is not pat- 
entable, but they contend patent ability of the invention becomes ap- 
parent when a single sheathed car has its planks so adjusted as to be 
capable of being tightened, and that the claim of patentability is 
strengthened when in addition thereto a novel tightening means is 
provided. Granting that its invention should be considered as a unit, 
we are unable to discover novelty or originality in the claims when 
viewed in, the light of the patent to Marshke heretofore referred to. 
The addition of the Murray patent merely provides a particular novel 
means for pressing the planks together, and affords appellants no 
aid, for properly construed the claims in issue under the Murray 
patent are in no way inf ringed by appellees. 

The decree is affirmed-. 



BNOOK-ROENTGEN MFG. CO. v. STBTSON HOSPITAL OF 
PHILADELPHÎA. 

(District Court, B. D. Pènusylvaula. December, 1914.) 

No. 1359. 

PAtfcNTB €^=328— Validitt and Infbingbments— X-Ray Maohinb. 

Thé Snook patent, No. 954,056, for an X-ray machine, whleh la of a 
différent type and opérâtes upon différent principles from those of the 
prior art, but accompUshes superior results, held not antlcipated by prior 
publication, valid, and inf ringed. 

In Equity. Suit by the Snook-Roentgen Manufacturing Company 
against the Stetson Hospital of Philadelphia. On final hearing. De- 
cree for complainant. 

C. D. Ehret, of Philadelphia, Pa., for plaintiff. 

,Wm. B. ;Linn and Paul M. Elsasser, both of Phildelphia, Pa., and 
O. Ellery Edwards, Jr., of New York City, for défendant. 

DICiCINSON, District Judge. This case involves the validity of 
ïetters patent No. 954,056 for an improved X-ray machine. The con- 
troversy is between two makes of machine. One is that of the plain- 
tiff, The other is that of the Waite & Bartlett Manufacturing Com- 
pany, which is the real défendant in the case, in that it has undertaken 
the défense. The défendant of record is a mère user, and in a reaV 
sensé a nominal défendant. 

The défense is a déniai of infringement, which is, however, in- 
volved in the défense of anticipation — a déniai that the plaintiff's pat- 
entée was the first inventer. Both machines are made under the 
lïcensed use of the Lemp patent. No. 774,090. The plaintiff défends 
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its proprietary right from a position which is entrenched by admitted, 
as well as proven, facts which makes its position a strong one. 

The facts are that the machine which embodies the claimed inven- 
tion is one which is highly useful and of almost incalculable benefit 
to mankind; it has met the suprême test of commercial success, and 
the field upon which the défendant machine seeks to enter was pre- 
viously in the sole occupancy of the plaintiff. Thé users of sucK 
machines, who are a highly trained class of men, well equipped to 
exercise discriminating judgment of the merits of such devices, had 
accorded the plaintiff the practical tribute of their patronage. The 
Snook apparatus has further won a recognized place in the world lit- 
erature of the art. 

The admission of thèse facts, although frankly and ungrudgingly 
made by the makers of defendant's device, is forced by not only the 
commercial record of the plaintiff's device, but by the further fact 
that the two machines are to ail practical intents one and the same. 
Défendant must therefore accord a full meed of praise to the device 
of the plaintiff or condemn its own. This carries also the admission 
of the fact of infringement, unless the claims of plaintiff's patent are 
so restricted as to exclude ail machines which embody the one fea- 
ture in which the defendant's device differs from that of the plaintiff. 
This différence will be referred to later. 

We are reheved from any spécial considération of the allowance 
of particular claims, because the admission is further frankly made 
that the plaintiff is entitled to ail it claims or to nothing. This con- 
cession is the child of the contention of défendant that the file wrap- 
per of the patent in suit shows that as the cost of securing its patent 
the meaning of its claims was restricted to a type of machine which 
excludes that of the défendant. If the claims are so read, the de- 
fendant has not infringed, and the patent of plaintiff goes unchal- 
lenged by défendant. It may therefore hâve ail its claims allowed. 
If, however, the reading of the claims is made so broad as to take 
in the defendant's machine, then it is asserted the" patent is invalid, 
because the plaintiff's patentée was not the first inventer, but merely 
constructed a machine which had been invented and fuUy described 
by Von F. S. Koch, of Dresden, whose firm of Koch & Sterzel werg 
German competitors in the same field of activity with both the plain- 
tiff and défendant. If such be the fact, the plaintiff takes nothing. 

To grasp the thought upon which each of thèse positions of no 
infringement or no patent is based, we must consider both of theni 
in the first instance together. The startling suddenness with which 
the accidentai discovery of Roentgen aroused the astonished admira- 
tion of the world, and the possibilities of usefulness which the dis- 
covered fact was at once universally recognized to hâve, has made 
what the X-ray machine can do familiar to ail. It has enabled the 
eye to see and photographs to be taken of what was before hidden 
under a hopelessly impénétrable veil. When the fact that this miracle 
could be wrought was once known, a machine to do the work was soon 
constructed. There was in none of thèse machines, considered as 
mère machines, a single novel élément. Every one was too eager to 
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produce the resuit to lose any time over devising the best means as 
long as the well-known means would suffice. Since then ail efforts 
hâve been directed principally along the Une of so adapting and im- 
.proving thèse well-known means as to take a better picture and 
shorten the time of taking it, and to protect the machine itself and 
render its use less hazardous to the operator. The scientific minds, 
among those which were employed in the problem presented, at once 
busied themselves in ascertaining the principles in accordance with 
which the phenomena presented appeared. 

There would seem to be reason to believe that there is not yet an 
entire concord of opinion. Indeed, some of the difficulties presented 
in the décision of this case arise out of such différences. The courts, 
of course, hâve no mandate to settle scientific controversies, and the 
danger always exists that the discussion of the scientific or mechanical 
principles may crowd out of considération the légal' principles in- 
volved. The former principles, however, may comprise the facts out 
of which the law of the case arises, and to this extent, at least, they 
must be grasped and mastered. 

The machines with which we are concerned may be roughly classi- 
fied as induction coil and transformer types of machines. It would 
seem to be a fact (although one of no légal value) that there is yet a 
différence of opinion of the comparative merits of thèse types. At ail 
events, they are both still in use. The one first in use was the induc- 
tion coil. The opération of this type of machine was commonly under- 
stood to dépend upon certain electrical principles. Indeed, one of the 
obstacles to the introduction of the Snook machine, which was the first 
and soon became a widely known example of the transformer type, 
was the criticism that it was built on wrong principles. It won a place 
for itself by the practical démonstration of good work results rather 
than by the conversion of its users to an acceptance of the principles 
of its opération. 

Upon the discussion of thèse scientific features we will not présume 
to enter, but will leave this to the trained minds of the experts, includ- 
ing counsel. For the application of the légal principles with which we 
are more directly concerned, a few of the scientific facts will sufifice. 

Every ofie knows that light — light as commonly known — will pene- 
trate certain substances and will not others. To express thèse facts 
we hâve the words "transparent" and "opaque." The discovery of 
Roentgen bas, in most important measure, done away with this différ- 
ence between substances. We know that what we call the X-ray will 
penetrate substances which ordinary light will not. This power of 
pénétration is associated in the mind with tlie idea of intensity. It 
would seem that we must hâve this intensity of rays. To get them a 
tube is constructed from which the air has, so far as possible, been 
exhausted. This gives us a high vacuum chamber. An essential agent 
which thèse machines are designed to employ is electricity, and a cur- 
rent of electricity is made to pass through the tube. The tube, how- 
ever, must be specially constructed. The thought of just what takes 
place within the tube is difficult for the untrained mind to grasp and 
more difficult to express in words. The accepted conception seems to 
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be that it is a bombardment from a machine gun at one end of the 
tube pouring out missiles of almost inconceivable minuteness, projected 
with a like almost inconceivable swiftness of progression and force 
against a target at the other end. One to be expected resuit is a mani- 
festation of heat. There is supposed also to be an effect produced 
upon the ether, or whatever we call the contents of the tube, after the 
so-called vacuum is produced. What is ultimately accomplished is 
that objects hidden behind what would otherwise be opaque substances 
become visible and may be photographed. This power of pénétration 
and intensity of rays présupposes a powerful current of electricity, and 
this conception of a bombardment implies the current to be in the one 
given direction. There must be no reverse current, or "reverse," as it 
is termed. The desirability and practical necessity for this absence of 
"reverse" is obvions. 

It is not pretended that the last word bas as yet been spoken on the 
subject of thèse machines. Whatever the relative merits of the tvvo 
types, the first or induction coil type was at the time çf the introduc- 
tion of the Snook or transformer type confessedly short in perform- 
ance. Exhaustive efforts were being made to improve it. Thèse 
efforts were largely, if not wholly, directed to improvements of the tube 
and to giving the operator the aid of accurate measuring devices. It 
is at least not clear that any one before Snook thought of abandoning 
the induction coil and having resort to the transformer type. So fully 
is Snook identified with the latter type that it is commonly known as 
the Snook machine. One of the advantages sought was to shorten the 
time of exposure in the taking of photographs. Another was to pro- 
duce a ray which would penetrate denser substances than before. Still 
another was to prevent reverse. Perhaps it would be more accurate 
to say that the problem was to accomplish the first two results without 
increasing the risk of reverse, and, if possible, to reduce the risk. The 
testimony of Dr. Manges présents in a clear light just what Snook 
accomplished. 

The validity of the claims in issue is found to turn upon the prin- 
ciples upon which the Snook machine dépends for its success. As 
already observed, whether a machine so constructed is of less, equal, 
or greater value than a machine constructed upon différent princ'iples, 
is a matter of no moment. Utility is found because abundantly proven 
and admitted. An inquiry into the principles of its construction is, 
however, imperative because the scope of the claims dépends upon 
thèse principles. The inquiry best begins with a f ew gênerai electrical 
facts and then a contrast between the two types of machine. Whether 
we conceive of electricity as a substance or a force, as a current of 
something flowing or a force causing a flow, the electricians hâve 
brought the idea conveyed by the words "volt" and "ampère" within 
the common grasp. The further conception of a wave form of move- 
ment is likewise familiar. We can présent to the mind an alternating 
current in the well-known sinusoïdal wave form, alternately above and 
below'a base Une. We can think of thèse waves as compressed or 
pinched into sharper peaks, with intervais between the crests. We can 
catch the thought of the différence between taking only a part oî alter- 
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nate waves and of taking the whole of every wave, and of a relation 
betwèen the intensity of the current and of the developed X-rays. 
What is taken may be measured in degrees electrically, the whole being 
reprèsented by 180 degrees. Mechanically this is divided by two, and 
in thë discussion is spoken of as 90 degrees. Prior to Snook, emphasis 
was laid: upon three things. The sinusoïdal wave must be pinched into 
sharp p^iaks, only a smâll part of which must be taken, and to assure 
results, and no reverse, to hâve a choke coil, high magnetic leakage, 
and an arc of less than 50 degrees. 

The claimed merit of the Snook machine is that it is constructed 
with the thought of rejecting ail of thèse features and accepting the 
opposite. The whole, or as much as possible, of the wave is utilized, 
the use of a choke coil is avoided, the effort is to get as low a magnetic 
leakage as can be, and the arc is as near 90 degrees as the danger of 
inverse and other conditions will permit. The question of just what 
the measurement will show, or need show, apparently cannot be cate- 
gorically answered. In the plaintiff's machine it is (îî degrees, and in 
the defendant's 52 degrees or 54 degrees. Invention could not be 
denied to one who thus rejected ail accepted principles of construction 
and resorted to their opposites and produced a thing of value. This is 
what Snook at least thinks he did. Nor is this an afterthought, brought 
up to buttress his patent, because the same thought is expressed in his 
application and hammered home again and again throughout the pro- 
ceedings in the Patent Office. This is, we think, clear. Some principles 
of the construction of thèse machines are of universal acceptance. A 
high pressure flow is demanded. The flow must be continuously in 
the one and same direction. It is said to be easy to secure this unidi- 
rectional flow in a current of low pressure. It is difficult to préserve 
it under high tension. The use of an alternating current has its ad- 
vantages. One is to meet the high tension requirement. A low pres- 
sure difect current would seem to best meet the other requirement of 
direction of flow. An effective combination is made by taking from 
some supply source a current of low pressure flow, turning this into 
an alternating current of high tension, rectifying it, when introduced 
to the tube, again into a direct current, but one of high pressure and of 
such volume and continuity of flow as to produce the desired intensity 
of rays without reverse. 

That the induction coil machines were and still are highly useful 
machines is not in dispute. That they hâve their limitations is ac- 
knowledged. Whether thèse limitations are due to the induction coil 
itself, to the tube, or to what they are due, seems to be still a matter 
of différence of opinion among experts. One of the accepted prin- 
ciples of their construction was that there passed through the tube 
thèse hairpins of current at intervais. Inverse could not be avoided, 
or at least was difficult to avoid. The plan of opening the secondary 
current at the time this inverse tried to pass was devised. An attempt 
was also made to increase the number of thèse hairpins of current, to 
decrease the interval between them. Improved tubes also helped some. 
The problem had not, however, been solved, nor has it yet. One diffi- 
culty seems to be a différence of diagnosis. Another is the want of 
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agreement in the method of treatment, or rather in the philosophy of 
the method. Some thought, and evidently still think, the trouble to lie 
in the tube ; others, that it rested in the induction coil. Many thought, 
and evidently, at least, some still think, there is value in this idea of 
the sharp-peaked waves. This is really aside from the real problem, 
or at least the whole of the real problem, which perhaps cannot be 
presented until it is known what goes on in the tube during the inter- 
vais between impulses. 

Snook's idea was that, when the resuit to be achieved was the pré- 
vention of inverse, the current should be taken from the tip of the 
sharp peak of a wave ; when intensity of rays was desired, the whole 
wave should be taken. As it was a necessity to hâve both thèse re- 
sults, how much of the wave you would take, or how near to 90 de- 
grees your arc would measure, could not be definitely stated in de- 
grees. An analysis of any one of the System claims in the Snook pat- 
ent and the application itself discloses this ^s the thought Snook en- 
deavored to express. The avoidance of reverse was a recognized' 
necessity, and he recognized that he must achieve this at whatever 
expense in loss of intensity or othefwise. He lays heavy and repeated 
emphasis, however, on the other requirement of intensity of rays, and; 
the latter is the essential resuit which his machine was designed to ac- 
complish. He appreciated the fact that the readiest means at hand 
of reaching one resuit was destructive of the other, or at least made 
its accomplishment more difficult. To get the desired intensity he 
wanted the whole wave, or a 90-degree arc. To avoid reverse he 
receded to a less arc. The machine which he constructed was, in- 
view of accepted principles, a heretic. He rejected the induction coil. 
He rejected the hairpin points of current, and boldly essayed to take 
the whole wave. It is admitted that he produced results, and it can- 
not be denied that'he made an advance, and a bold one, in the art. 
That, if he has correctly formulated the principles upon which his 
construction proceeds, he has revolutionized the art, to the extent of 
the success which has attended him in supplanting the old type of ma- 
chine with the nèw, is attested by the réception which the introductiorr 
of his machine met. It was, as already stated, condemned because 
constructed on wrong principles. This, if a true criticism, would deny 
utility. If not true, it most loudly proclaims invention. Indeed, it 
proves invention, whether the criticism be just or not. As the ma- 
chine is an admitted success, it must be that its construction does not 
conflict with the correct principles of proper construction. Whether 
the inventer has fuUy comprehended and accurately analyzed and 
formulated those principles is of no légal moment. He has conceived 
and shoWn us how to produce a new and useful thing, and to what he 
has produced the law gives him as his reward the exclusive title for the 
tîme limited by law. 

Ail we need further inquire is into what this invention is. As set 
forth in his patent application and claims it is this: A machine to- 
produce more intense X-rays than machines before in use would pro- 
duce. A machine in which this is accomplished by providing means 
for exciting — the opération going on within — an X-ray tube to a much; 
237 F.— 14 
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higher current intensity, so that the required time of exposure is re- 
duced and the power is conferred of penetrating masses of greater 
density than before. Such a machine is constructed by a combination 
of parts, by bringing together functional éléments consisting of a trans- 
former having a minimum ^magnetic leakage — a rectifying switch so 
driven as to keep in time and hâve definite phase relations with the 
current supply generator, which is preferably accomplished by mechan- 
ically Connecting the rotary member of the switch with that of the 
current generator ; assuring by thèse or équivalent means the absence 
of reverse current and the passage of ail current waves through the 
tube, to which latter purpose the feature of keeping as close as may 
be to a 90-degree arc is emphatically emphasized. The resuit is that 
we hâve a machine incorporating a high tension transformer of low 
magnetic leakage; a synchronous rectifying switch; the utilization of 
the whole wave current, while preserving the unidirectional flow of 
the current without reverse, and avoiding the latter; and having the 
switch and generator so cbnnected as to assure synchronism of action. 
The feature of the new machine, as contrasted with the old, in that 
it discarded and rejected the idea of peaking the waves of current and 
snipping ofï merely the tips, and substituted for this the opposite idea 
of taking the whole wave, is emphasized again and again by demand- 
ing that the arc be well up to 90 degrees, expressing the thought by 
the phrases of "nearly 90 degrees," "slightly less than 90 degrees," 
and équivalent terms. 

In the plaintiff's machine (as already noted) this arc is 67 degrees, 
and in the defendant's at least 52 degrees. This (if there was no chal- 
lenge of novelty) would bring us directly to the question of infringe- 
ment. A comparison of the two machines for Ûie purposes of this 
case reduces tlie différences of the two machines to the one already 
adverted to of the différence between 67 degrees aftd 52 degrees. On 
the face of the figures neither is 90 degrees, or "nearly so." The 
expression, however, is only one in degrees, not of degrees. The 
thought back of it is of ideas, not only différent, but antagonistic. The 
difficulty in finding definiteness of expression for it is a difficulty the 
expression of which is itself hard to compress into a phrase. There 
is a territory which was in the occupancy of the prior art. There is 
a territory which the plaintiff has attempted to mark out for his own. 
Thèse lie, not in a plane, but on the surface of a globe. To give Abra- 
ham the land which lies to the East and Lot that which extends to 
the West is to avoid conflict between their herdsmen ; but if they travel 
far enough they are bound to corne together. In this sensé East and 
West are a twain which do meet. 

Some expressions hâve no meaning except a relative one, and no ac- 
curacy except as illustrative. The défendant had the undoubted right 
to construct such a machine as was then known to the art. This would 
possess the feature of the utilization of a small part of each alternate 
wave of current flow. We are assumlng he had no right to a machine, 
the construction of which was based upon the feature of a utilization 
of the whole of the current wave. Thèse two types of machine are 
in principle of construction not only différent, but opposite; and this 
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is true although they may become very much alike by the one which 
is built on the principle of taking little of the current taking more and 
the one built upon the principle of taking much of the current taking 
less. 

The real question of to which class a machine belongs is to be deter- 
mined by the principle of construction involved, and not by a measure- 
inent of the quantity of current in the absolute. Determined in this 
way, the defendant's machine is of the Snook type, and not of the 
prior art type, and we find infringement. 

This leaves only in the case the question of anticipation. The dé- 
fense is in this aspect that what Snook claims to hâve invented, Koch 
had before both thought of, described and published in a printed 
writing. It is, of course, admitted that the Snook invention must hâve 
possessed, not merely novelty in the sensé of originality, but novelty 
in the sensé also of priority. It is further, of course, conceded that 
every inventer must be presumed to hâve known ail of what had been 
described in publications of the art. Nevertheless the basic thought 
on which the prior publication doctrine rests is that it does not apply 
to a claimant to a patent who bas made a real contribution to the art 
and one which originated with himself. If he has in fact originated 
and made this real contribution, he is not to be deprived of bis reward, 
because in the light of his disclosed invention the germ of the same 
idea can be found to bave been hidden away in the writing of some one 
before him. The inventer of the telegraph was not anticipated be- 
cause some one before Shakespeare's time had written of a circle 
around the globe. Just how much of the Snook idea can be seen in 
the Koch publication dépends largely upon the keenness of vision of the 
investigator. For how much of what he sees he is indebted to the il- 
luminating light shed by the Snook disclosure even he probably does 
not know. What we do know is that, if Koch had a conception of 
the Snook machine, he himself did not bave in mind to describe or 
disclose it. If he described the Snook machine, it was unintended, 
and in this sensé accidentai. The minds of those skilled in the art were 
directed to improvements in the tubes, toward the élimination of mov- 
ing parts in the construction of the machine, and toward facilitating 
its use by physicians and others, who were not trained electricians, and 
whose minds were on the work done by the machine, not its workings, 
by providing them with measuring devices. What Koch had in mind 
to do was, not to revolutionize the principles on which the induction 
coil machines were constructed, but to describe an improved tube, of 
which he had conceived, and to provide the operator with more accurate 
and dependable means of current measurement. 

We find the Koch publications not to hâve been such an anticipation 
of the Snook machine as to destroy the patentability of the latter, and 
nothing in any of the défenses urged which overcome the prima faciès 
of the letters patent owned by the plaintifï. 

A decree embodying thèse findings may be submitted. 
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BRONSON V. BOARDS OF SUP'RS OF EMMET AND KOSSUTH 
COUNTIBS, lOWA, et al. 

(District Court, N. D. lowa, O. D. November 27, 1916.) 

1. CouETS ®=>299 — Fedehal Couets — Jtteisdiction. 

Withln Judiclal Code (Act March 3, 1911, c. 231) § 24, subd. 1, cl. "a," 36 
Stat. 1091 (Coœp. St. 1913, § 991), giving the District Court jurlsdlction 
of ail cases arising under the Constitution or laws .of the United States, 
a suit arises under the Constitution or laws of the United States only 
when the plaintiff's statement of his cause of action shows that it is based 
on some provision of the Constitution, or some law of the United States ; 
and, if It does not so appear, it cannot be shown by the answer of défend- 
ant, or any subséquent pleading In the case, not even by a pétition for 
removal of the cause from the state to the fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 841; Dec. Dig. 
. <@=299.] 

2. Couets <S=>299 — Fedebal Courts— Jueisdiction. 

Plaintlff's Mil, seeking damages for Injuries to his land. by reason of 
the overflow and destruction thereof in the construction of a joint drain- 
age ditch by two counties under lowa laws, alleged that the damages 
amounted to $3,000, and that the laws under whlch the dltch was con- 
structed were Invalid under the fédéral Constitution, because not provid- 
ing for notice to plalntiff, a landowner, whose property would be injured, 
but was not Included in the district Held th&t, as a déniai of the damage 
would be a complète défense, and as the question of the lUegallty.of the 
laws mlght not be even ralsed, the case was nôt one arising under the 
fédérai Constitution or laws, withln Judiclal Code, § 24, subd. 1, cl. "a," 
giving the District Courts jurisdiction over such cases ; the averment as 
to the lUegality of the lowa law merely antlcipating a défense. 

[Ed. Note, — For other cases, see Courts, Cent. Dig. § 841 ; Dec. Dig. ©=> 
299.] 

3. Equity <S=s>364 — Dismissai^-Lack of Jukisdiction. 

Where a bill in the fédéral courts shows on Its face that the court is 
without jurisdiction, it should be dismissed by the court on its own mo- 
tion, though the question be not ralsed by défendant 

[Ed. Note. — For other cases, see Equity, Cent Dig. § 767; Dec. Dig. 
®=364.] 

4. CouBTS <s=>327 — Fedebal Coubts — Jubisdiction— Amount in Conteovbbsy. 

In a suit for Injuries to land by reason of the construction of a drainage 
ditch, the fédéral court is without jurisdiction, where damage was less 
than $3,000, and. If, upon final hearing, that fact appears, suit must be 
dismissed. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 889; Dec. Dig. 
©=>327.] 

In Equity. Bill by Hugh Bronson against the Boards of Supervisors 
of Enunet and Kossuth Counties, in the State of lowa, and otiiers. On 
motion -to dismiss the bill for lack of jurisdiction and want of equity. 
Motion sustained, with leave to amend on proper showing. 

Submitted on motion of the défendants to dIsmiss the bill for lack of juris- 
diction and want of equity. The bill is to recover from the défendants $3,000, 
as damages to 40 acres of land owned by the plaintiff in Kossuth county, tliis 
state, because of the. alleged overflow and destruction of said land by the con- 
struction of a joint drainage ditch in the counties of Emmet and Kossuth. 
aUeged to hâve been authorized by the boards of supervisors of said counties 
In this state acting as drainage boards. 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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It Is alleged In the Mil with much détail that the General Assembly of the 
State of lowa in 1897 enacted a law, and later amended the same, auOiorlzing 
the boards of supervisera of the several counties In that state to form drainage 
districts in said counties and adjacent counties, for the purpose of draining 
the low and wet lands in said districts; that pursuant to sald laws the de- 
fendant boards of supervisors of Emmet and Kossuth counties, as such drain- 
age boards. In about 1915, established what is known as joint drainage dis- 
trict No. 2 in said counties of Emmet and Kossuth, and let the contract for 
the construction of the same to the défendant Clyde A. Walb, who commenced 
the work of constructing the ditches and drains, and will complète said drain- 
age ditch, to the great damage and injury to the plalntifC, unless restrained 
from 80 dolng by an Injunetion or order from this court. 

It is further alleged that the drainage district so established, and the ditch 
to- be constructed, were whoUy unnecessary and net required, as the land 
included in the district was and is amply well dralned of ail surface water, 
inasmuch as there is flowlng through said land a stream sufflciently large to 
carry oflf ail the surplus water from the land thereln; that îf said drainage 
ditch Is constructed according to the plans provided therefor it ■will empty 
the surface water from the land in said district into the Des Moines river at 
a point about 1% miles above the point where such surface water now empties 
into said river ; that the plaintiff is the owner of 40 acres of land in Kossuth 
county not withln said drainage district as so established, but if the drainage 
ditch is constructed as now planned the land of the plaintilï will be sub- 
ject to overflow, because of the surface water of the land lying withln sald 
■drainage district belng emptied into the Des Moines river at the point men- 
tioned, the land of plaintiff will be subject to overflow or backwater from the 
Des Moines river, to which plaintifC's land Is not now subject, and will be 
servient to and llable to overflow from the waters of said river, and plain- 
tiff will suffer great and irréparable injury to bis land because thereof ; that 
said plaintiff was never notified of the proposed drainage district, or of any 
of the proceedlngs relating to the establishment thereof and construction of 
said ditch ; that the laws of lowa hereinbefore mentioned, purporting to 
authorize the establishment of such district and construction of said ditch, 
make no provision for notifylng the plaintiff, or any other landowner whose 
land is not withln the proposed drainage district, and whose land would be 
afiCected by the construction of said proposed improvement. 

It is further alleged that the laws of lowa under which said drainage ditch 
is proposed to be constructed are absolutely vold and of no efCect, because the 
same were and are in confilct with the provisions of the Constitution of the 
United States, and particularly the Fifth and Fourteenth Amendments there- 
to; that sald statutes attempt to vest the boards of supervisors, acting as 
drainage boards, with jurisdiction to change natural water courses and the 
natural course of drainage, and to render land in oue watershed servient to 
the land In a différent watershed from which it had beeu theretofore exempt, 
thereby causing sald proi)erty to be damaged, destroyed, and taken without in 
any manner providing for compensatlng the owner therefor, and without due 
process of law. There are some other averments of the bill alleging the In- 
valldity of the lowa statute because In confilct with the fédéral Constitution ; 
but the foregoing abridgment of the allégations of the bill is sufficlent to show 
the alleged grounds of the jurisdiction of this court to entertain this suit. 

The prayer is that it be adjudged and decreed that the drainage laws of 
lowa, referred to in the bill, are unconstitutional and void, and for other and 
further équitable relief; that writs of Injunetion, temporary and permanent, 
issue against the défendants, enjoining and restraining the construction of 
said ditch in drainage district No. 2, and for gênerai équitable relief. 

Bronson, Donnelly & Sullivan, ôf Bancroft, lowa, for plaintiff. 
D. M. Kelleher, of Ft. Dodge, lowa, for défendants, appearing spe- 
cially to challenge the jurisdiction of the court. 

REED. District Judge (after stating the facts as above), The juris- 
diction of the court is invoked by plaintiff solely upon the ground that 
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plaintiff's cause of action "arises under the Constitution or laws of the 
United States." The first and third grounds of the défendants' mo- 
tion are the only ones that need be considered, and they challenge the 
jurisdiction of the court as a fédéral court upon the ground (1) that 
plaintifï's suit is not one that arises under the Constitution or laws of 
the United States ; and (3) that the amount in controversy is not with- 
in the jurisdiction of this court. 

[1-3] It is the settled interprétation by the Suprême Court of the 
words of clause "a" of subdivision 1 of section 24 of the Judicial Code 
that a suit "arises under the Constitution or laws of the United States" 
only when the plaintifï's statement of his cause of action shows that it 
•is based upon some provision of the Constitution or some law of the 
United States; and if it does not so appear from the plaintifï's péti- 
tion or complaint, it cannot be shown by the answer of the défendant, 
or any subséquent pleading in the case, even a pétition for the removal 
of a removable cause from the state court to a fédéral court. 'Ten- 
nessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 
L,. Ed. 511, and cases there cited; Chappell v. Waterworth, 155 U. S. 
102, 15 Sup. Ct. 34, 39 L. Ed. 85 ; Oregon Short Eine, etc., Ry. Co. v. 
Skottowe, 162 U. S. 490, 16 Sup. Ct. 869, 40 L. Ed. 1048; Florida. 
Central, etc., Ry. Co. v. Bell, 176 U. S. 321, 20 Sup. Ct. 399, 44 L. Ed. 
486; Louisville & Nashville Ry. Co. v. Mottley, 211 U. S. 149-, 29 Sup. 
Ct. 42, 53 E. Ed. 126, and cases cited ; and In re Winn, 213 U. S. 458, 
29 Sup. Ct. 458, 53 L. Ed. 873. In Louisville & Nashville Ry. Co. v. 
Mottley, above, it is said : 

"It is not enough that the plalntlfl allèges some antlcipated défense to hls 
cause of action and asserts that the défense is invalldated by some provision 
of the Constitution of the United States. Although such allégations show that 
very likely, in the course of the litigation, a question under the Constitution 
would arise, they do now show that the suit — ^that is, the plaintiff's original 
cause of action — arises under the Constitution" (clting many cases). 

In that case the question of jurisdiction was not raised by either of 
the parties, but the suit was dismissed by the court upon its own 
motion for want of jurisdiction. In this case the plaintifï seeks to 
recover damages to his land (which is not embraced within drainage 
district No. 2) because by the construction of the ditch in that district 
it would cause his land outside of the district to be overflowed by the 
waters of the Des Moines river into which the water from the lands in 
the district will be emptied. A complète défense to this claim- would 
be a déniai that the water of the river overflows the plaintiff's land, 
or that the overflow, if any, was not caused by the construction of the 
ditch, or défendant might allège some other défense that would not 
involve the question of the constitutional validity of the lowa statute 
authorizing the construction of drainage districts. It is quite obvions 
that the allégation of the bill that the lowa drainage law is in conflict 
with the Constitution of the United States is made in an attempt to 
évade or to avoid the effect of the cases above cited ; and it would be 
the duty of the court to dismiss the pétition for the reasons stated, 
even if the défendants had not challenged its jurisdiction. 

[4] The third ground of the motion is that the amount in contro- 
versy is not within the jurisdiction of the court. The plaintiff allèges 
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an injury, or damage to 40 acres of land in Kossuth cçunty, this state, 
that may be overflowed by backwater from the Des Moines river, if 
the drainage ditch is completed. It is possible that 40 acres of land 
near that river might be damaged in excess of $3,000 by backwater 
from the river or overflowed by it ; but unless the damage was in ex- 
cess of that amount the court, of course, would be without jurisdiction 
to détermine this suit. There is no évidence, however, of the value of 
this land, or the extent of such damage, if any should occur, before the 
court except the allégations of the bill ; but if, upon the final hearing, 
the damage to the land was not shown to be in excess of that amount, 
the suit would hâve to be dismissed for want of jurisdiction. 

Plaintiff's counsel hâve cited some authorities, including Ex parte 
Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. 
S.) 932, 14 Ann. Cas. 764, and Cohens v. Virginia, 6 Wheat. 279, 5 L. 
Ed. 257. The cases cited other than thèse two do not touch the ques- 
tion of jurisdiction as presented in this case, and are therefore inappli- 
cable. In Ex parte Young the jurisdictional question relied upon by 
the petitioner clearly appeared upon the face of his pétitions, which 
were for writs of habeas corpus and certiorari, to relieve him from 
a judgment^ for contempt imposed by the lower court, but his pétitions 
were dismissed. Cohens v. Virginia was a writ of error by défendant 
to a judgment of a state court wherein he claimed the protection of an 
act of Congress, which claim was denied, and the judgment of the state 
court affirmed. Both of thèse cases are also inapplicable to the ques- 
tion presented hère. 

The motion to dismiss the bill for want of jurisdiction of this court 
as a fédéral court must therefore be and is sustained, because it does 
not appear from plaintiff's pétition that his alleged cause of action 
arises under the Constitution or any law of the United States, and it 
is accordingly so ordered, to which order the plaintiff excepts. 

Plaintiff's counsel hâve requested that, if the bill is dismissed, they 
hâve leave to amend, and leave is granted them to amend the bill within 
30 days, after the filing of this order, if they shall then so elect; but 
if an amendment is filed the amendment must show with reasonable 
certainty that the amount in controversy is within the jurisdiction of 
this court. 

It is ordered accordingly. 



DEUTSOH V. ALASKA GASTINEAU MINING CO. et al. 

(District Court, W. D. Washington, N. D. December 20, 1915.) 

No. 3091. 

1. Rkmoval of Causes <S=>49(3) — Sbpaeable Contbovebsies — What Consti- 
TUTES Sepabable Oonteovebsy. 

In a servant's action against a master and vice principal or gênerai 
foreman, flnancially interested in tlie work being donc, for injuries re- 
ceived through the négligence of the master and vice principal, there is 
no separable controversy, the tort being a joint one, and where the 
servant and vice principal were résidents of the same state, the master, 

@=3For otber cases see same toplc & KEV-NUMBER In ail Key-Numbered Digests & Indexes 
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though a résident of another state, has no rlgtit to rCTaove the cause to* 
the fédéral courts on the grpund of a separable controversy. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent Dig. § 97; 
Dec. Dig. <Ê=»49(3).] 

2. Removal of Causes <g=ï61 — Right to Removai- — Fbaxjdulent Joindeb. 

Whlle the cause of action, the subject-matter of the controversy, Is 
whatever plalntlfE déclares It to be In his complalnt, nevertheless, where 
a fraudulent .loinder of a party défendant to defeat the right of removal 
to the fédéral court Is charged in the pétition for removal, that issu© 
forms the basls upon which the proper forum is to be determined. 

[Ed. Note. — For other cases, see Removal of Causes; Cent. Dig. § 115; 
Dec. Dig. <®=>61.] 

3. Removal of Ca-oses <S=>36 — Feaudulent Joindeb of Défendants — What- 

oonstitdtes. 

For a servant of a mining company, who sued In a state court for in- 
juries by the. détonation of an unexploded charge of dynamite to join 
the master's vice principal with the master on the theory that the vice 
principal, who was flnancially interested In the work was reckless and 
négligent, does not show a fraudulent joinder intended to defeat the ]u- 
risdiction of the fédéral court, though the vice principal veas a citizen of 
the same state as the servant and the master was a citizen of another 
state, there being such a relation between the master and vice principal 
as would make the tort a Joint one. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. § 79; 
Dec. Dig. <g=>36.] 

4. Removal of Causes ®=s>36 — Riqht to Removal — Mattebs to be Deteb- 

MINED. 

In determining the right of a défendant, charged with a joint tort, to- 
remove the cause to the fédéral court, on the ground that the joinder 
with his codefendant was fraudulent, the questions of defeudant's liabili- 
ty, or the sufficiency of the pleadings to show liablUty, cannot be decided ; 
those being matters for the trial court, and not afCectlng the right of 
removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 79;. 
Dec. Dig. ®=>36.] 

At Law. Action by George Deutsch against the Alaska Gastineau 
Mining Company and Pat O'Neill, which was removed from the state 
court. On motion to remand. Motion granted. 

John T. Casey and R. J. Boryer, both of Seattle, Wash., for plain- 
tifif. 
Ralph S. Pierce, of Seattle, Wash., for défendants. 

NETERER, District Judge. This is an action to remand to the 
state court an action removed to this court upon the gro.upds of sep- 
arable controversy and fraudulent joinder. The complaint, in sub- 
stance, allèges : 

That the défendant company is "a corporation havlng and maintalning an 
office in Seattle, • * • Wash., and authorized to do business and doing 
business In said state and in the territory of Alaska, among other thlngs as 
a mining and railroading concern, and said défendant corporation owns and 
opérâtes mining property and quartz mines and smelters • • • about 
Juneau, Alaska, • • * and the défendant Pat H. O'Neill was Interest- 
ed in the work being done by bonuses and otherwlse, and was engaged with 
said défendant corporation in digging and drivlng a tunnel for the con- 
struction of a rallroad, * * • and said défendant Pat H. O'Neill is a 

iS==>For other cases see same topic & KBY-NUMBBR lu aU Key-Numbered Digests & Indexes 
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résident of Seattle, * • • Wash., and at said time plalntiffi was in the 
employ of the défendants as a laborer in said tunnel. That on said 16th day 
of July, 1913, plaintlff had been in said employ ♦ • • for a short time 
only, and was not an experienced miner. » * • The défendants, in dis- 
regard and neglect of their duty, furnished * * * an unsafe and danger- 
ous place, and caused the said place to be charged wlth frozen, unexploded, 
concealed flasks of powder and dynamite in and about the place where plain- 
tlff was directed to work, and the défendants employed and retained one Pat • 
Miller, with extraordinary powers, to wit, full and complète powers of super- 
Intendenee as défendants' 'foreman, superlntendent, or représentative at such 
time and place, whose orders plaintifC was bound to obey, and said Miller was 
a carelesS, incompétent, and inexperlenced man for such work, whlch was 
known, or should hâve been known, to the défendants. • * » And the 
défendants failed to glve plaintiff any notice or wamlng of such dangerous 
condition, but, on the contrary, said Pat Miller, on behalf of défendants; as- 
sured plaintiff that there were no missed holes in the face of said tunnel, 
and that the place was safe and free from danger, and then on behalf of de- 
fendants ordered and directed plaintiff to work about said dangerous place, 
where defective caps and rotten and broken fuse had been used, and had 
failed to explode the charges of powder and dynamite used therein. * » * 
And défendants, through Pat Miller, knew * ♦ * of the présence of such 
concealed, unexploded, and deadly charges of powder. • * •" 

It is f urther alleged : 

That défendants failed to hâve adéquate ventilation of said tunnel, and 
failed to adopt proper rules br régulations for work therein, "but said 
O'Neill, on behalf of himself and codefendant, negligently and recklessly 
caused too many shots to be put in the breast of such tunnel, and eut and 
used pièces of fuse that were too short, so that the number of shots could not 
•be correctly counted, so as to know if they were any missed holes, and then 
hurried plaintiff * • * back to work too soon thereafter, before the 
smoke and gases were cleared from the place, and before any missed holes 
could be seen, and said O'Neill directed said Miller to rush the work, and 
that, if men fell over from suffocation, to get fresh men, and plaintiff, be- 
lle ving said place was safe, from the assurances of the défendants as afore- 
sald, their officers and agents, started to work in said tunnel, * ♦ • and 
* * * while plaintiff was so at work * * • an unexploded charge or 
blast of dynamite or powder * * * went off and exploded against and 
upon the plaintiff, when the same was drlUed into • • * by and under 
the direction of défendants, acting through said Miller, • • • •' and caus- 
ed plalntiff's injuries. 

The pétition for removal allèges : 

That there is a controversy wholly between cltizens of différent states, the 
défendant corporation being a citizen of the state of New York, dolng business 
in Alaska. That the plaintiff is a résident of the state of Washington. "That 
plaintiff has fraudulently jolned Pat H. O'Neill, who is alleged to be a citizen 
and résident of the state of Washington, for the sole purpose of defeatlng the 
jurisdiction of this court" "That said Pat H. O'Neill did not in any manner 
or degree contribute to the Injury to the plaintiff, through his own négligence, 
or through any joint négligence with the petltioner. That no duty devolved 
upon Pat H. O'Neill to> fumish plaintiff with a safe place to work, or to 
furnish plaintiff wlth appllances and explosives used in said work, or to 
ventilate said tunnel." That said O'Neill was not in the tunnel. That said 
•O'Neill was not entitled to any bonus whatsoever, and did not receive any 
bonuses. That the attorney for plaintiff had heretofore instituted actions 
against this défendant for other parties, but in none of those actions was said 
O'Neill made a défendant. 

[1-4] Issue is taken to the facts stated in the pétition for removal. 
Both sides hâve presented to the court affidavits in support of the is- 
•5ues thus tendered. The complaint seems to hâve been drafted upon 
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the theory that the défendant O'Neill is Jiable as a principal by rea- 
son of joint interest with the défendant company in the construction 
of the work, as the complaint specifically states that the direct cause 
of the injury was the direction given by Pat Miller, who it is alleged 
was incompétent, to enter the tunnel and résume the work before the 
tunnel was cleared of smoke, so as to enable the plaintiflf to see any 
unexploded blasts ; the plaintiff being assured by Miller that the tun- 
nel was safe. The manner and method of constructing the- tunnel, 
it was shown, was determined by the engineering department of the 
défendant company, as was likewise the means of ventilating the tun- 
nel. It is shown that O'Neill had no voice in the purchase of materi- 
als used in the construction of the tunnel or explosives, caps or bat- 
teries. O'Neill was charged with the duty of a gênerai foreman over 
ail crews in the tunnel covering ail shifts, and to report the progress 
of the work and condition of the tunnel to the manager, and in the 
performance of such duties would be a vice principal, and would bind 
the défendant company as well as himself for any wrongful or négli- 
gent act done within the scope of his employment. 

The citizenship of the défendant O'Neill does not seem to be chal- 
lenged in the pétition for removal, and the issue must therefore be de- 
termined upon the question of separabfe controversy or fraudulent 
joinder. There is no separable controversy, and the cause is not re- 
movable upon that ground. C, B. & Q. v. Willard, 220 U. S. 413, 
31 Sup. Ct. 460, 55 L. Ed. 521 ; Bradshaw v. Bowden, 226 Fed. 323. 
The cause of action is the subject-matter of the controversy, and that 
is, for the purpose of the suit, whatever the plaintiff déclares it to be 
in his complaint. Pirie v. Tvedt, 115 U. S. 41, 43, 5 Sup. Ct. 1034, 
1161, 29 L. Ed. 331; Sloane v. Anderson, 117 U. S. 275, 6 Sup. Ct. 
730, 29 L. 'Ed. 899; Little v. Giles, 118 U. S. 596, 600, 601, 7 Sup. 
Ct. 32, 30 L. Ed. 269; Louisville & Nashville R. R. Co. v. Wangelin, 
132 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 473 ; Torrence v. Shedd, 
144 U. S. 527, 530, 12 Sup. Ct. 726, 36 L. Ed. 528; Connell v. Smiley, 
156 U. S. 335, 340, 15 Sup. Ct. 353, 39 L. Ed. 443. But where fraud- 
ulent joinder is charged in the pétition, for the purpose of denying 
the petitioner the right of the fédéral court, and issue is taken b)'' 
plaintiff upon the charge made in the pétition, the issue thus raised 
forms the basis upon which the proper forum is to be determined. 
Trana v! C, M. & St. P. Ry. et al. (Nos. 3087 and 3088) 228 Fed. 
824, filed in this court December 2, 1915. 

Issue having been taken upon the charge of fraudulent joinder, and 
afïidavits being submitted by the respective parties, that issue must be 
determined by this court. The action is for an alleged joint tort, and 
is therefore not removable because of a separable controversy. Nor 
do I think that the facts disclosed by the record show that there was 
a fraudulent joinder. The proofs show that O'Neill was gênerai fore- 
man and in a position of responsibility, and the established facts, to- 
gether with the statements in the complaint, if true, show a légal lia- 
bility. O'Neill owed a duty to plaintiff, as well as did his employer, 
and it is through his négligence that it is sought to hold the défend- 
ant company. Whether the facts are properly pleaded, or sufficiently 



CHEW T. FIEST PKESBTTEEIAN CHUECH 219 

pleaded, is not for this court to détermine upon this hearing. Nor 
is it for this court in this proceeding, to détermine the truth of the 
statements as to liabiHty ; that is for the trial court. The plaintiff may 
be in error in respect to both f acts and law, but f raud cannot be predi- 
cated upon his mistaken conclusions. Where sufficient facts appear 
to disclose a relation upon which to predicate a joint tort, the court 
cannot conclude that the joinder was fraudulent because of many 
other facts appearing in the case which would hâve bearing upon the 
issue with relation to the joint liability, where admitted facts appear 
which show that the relation exists fronj which would flow a joint lia- 
bility, if the contention of the plaintiff is true, and facts are made to 
appear in the détermination of the issue presented which would pre- 
clude this court f rom finding that there was no liability. In this con- 
clusion, I hâve in mind, also, the apparent contradictory statements 
appearing in the complaint with relation to the issue sought to be ten- 
dered bv the complaint. 
The motion is granted. 



CHEW et aL v. FIEST PRBSBYTBEIAN CHURCH OF WILMINGTON, 

DEL., Inc., et al. 

(District Court, D. Delaware. August 4, 1916.) 

No. 344. 

1. Injunction <S=s136(3) — Pbeliminabt Injunction — Grounds — Natuee 

AND EXTENT OF INJUKT. 

The balance of convenience or hardship frequently is a factor of con- 
troUIng importance in cases of substantial doubt exlsting at the time of 
granting or refusing a prellminary injuuctlon ; but the injunction should 
usually be granted, where its déniai would resuit in irréparable injury to 
complainant, if ultimately successful in the suit. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. § 306 ; Dec. Dig. 
<S=136(3)]. 

2. Peepetuities <S=»8(7)— Eeligious ob Chaeitable Pueposes — Limitation of 

Bbneficiabiks. 

Lands may vaUdly be dedicated in perpetuity for a religious or charita- 
ble use, although the enjoyment thereof may not extend to the public at 
large, but only to the limited portion included in a certain congrégation 
or Society, incorporated or unincorporated. 

[Ed. Note.— For other cases, see Perpetuities, Cent Dig. §§ 63, 64, 66; 
Dec. Dig. <g=»8(7).] 

3. Cemetebies <g=»13 — Girr to Religious Society — Power to Sell. 

In 1737 the owner conveyed certain real estate in Wilmlngton, Del., in 
fee to the trustées, overseers, and elders of the Presbyterian Church and 
their successors, "for the use of a meeting house, burying ground, and 
such other pious uses forever." At that time the church was an unin- 
corporated Society, having no légal status, but in 1744 an act was passed 
which conflrmed ail prior grants for such purposes to Protestant societies, 
but only for the use of the same religious societies for whom they were 
flrst granted, "according to the true intent and meaning" of the grant 
In 1787 another act made the trustées of the churches bodies corporate. A 
part of the property was set apart for a burying ground, and bas been 
maintained as such ever since. There hâve been 1,000 or more interments 

^g — .gni- other cases see same toplc & KBY-NUMBBS iu ali iCey-Numbered Dlgests & Indexes 
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therein, altbough none In very récent years. The grounds hâve been kept 
In good condition, wlth walks and trees, and there are monuments and a 
number of tombs thereon. In 1843 the church sold and conveyed to com- 
plainants' ancestor and to hls heirs and asslgns a lot in the cemetery, upon 
which an ezpensive monument has been bullt and a tomb, where such an- 
cestor and other relatives of complainants are burled. Held: (1) That 
the original grant Impressed upon the land a rellgious or plous use In 
perpetuity, and that défendant church, as successor to the original gran- 
tees, holds the title in trust for such use, and as against lot owners with- 
out power of aliénation for secular uses, even under a subséquent gênerai 
statute conferrlng povrer to convey property ; (2) that the conveyance of 
the lot to complainants' ancestor vested him wlth title In fee, subject to 
such proper régulations aS mlght be made for the government of the 
cemetery. 

[Ed. Note. — For other cases, see Cemeterles, Cent. Dlg. § 14 ; Dec. DIg. 
<g=>13.] 

4. Deeds <g=>31 — Execution — Ebbob in Name of Corpobation Gbantoe. 

A deed field not Invalld because of Its exécution in the name ofthe- 
"trustees of the First Presbyterlan Church of the borough of Wllmington»" 
Instead of "the First Presbyterlan Congrégation of the borough of WIl- 
mlngton," whIch was the tfue name ; It appearing that the same church 
corporation was Intended. 

[Ed. Note.— For other cases, see Deeds, Cent. Dlg. §§ 60-03; Dec. Dig. 
<S=>31.] 

5. Vendoe and Puecuasee <S=235 — Riohts of Parties— Bona Fide Pub- 

CHASEE. 

One who has contracted for the purchase of land and made a very small 
payment of earnest money, the remainder to be pald on the furnlshlng of 
a good title by the vendor, Is not protected as a bona flde purchaser. 

[Ed. Note, — For other cases, see Vendor and Purchaser, Cent. Dig. §§•- 
567-569, 571-576 ; Dec. Dlg. tS=235.] 

6. Evidence ©=3372(3) — Ancient Documents— PRoof of Execution. 

A deed to a cemetery lot more than 73 years old, shown to hâve been In 
proper custody, and under whIch the grantee and hls succèssors hâve 
since ùsed and Improved the lot for burlal purposes, proves itself as an 
ancient document. 

■ [Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1615 ; Dec. Dlg. 
<®=»372(3).] 

7. Cemeteries ®=»20 — ^Title and Riqhts of Owners of Lots— Enjoinin» 

Wbongful Teespass. 

A court of equlty at the Instance of proper parties has power to restrain 
the threatened wrongful destruction or removal of tombs, vaults, monu- 
ments, or bodies from a cemetery, or wrongful injury thereto or to the 
burlal premises. 

[Ed. Note. — -For other cases, see Cemeterles, Cent. Dlg. § 22 ; Dec. Dig. 
<g=>20.] 

8. CouETS «3=3343 — Parties — Suit bt Repeesentative of a Class. 

Under equlty rule 38 (198 Fed. xxlx, 115 O. C. A. xxix) one lot owner may 
malutaln such a suit In behalf of hlmself and other owners, where the 
threatened injury affects ail. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. S§ 915, 916, 919, 920 ; 
Dec. Dig. igiS9343.] 

In Equity. Suit by Emily Cleland Townsend Chew, Sidney Jordan,, 
Ethel Jordan, Vincent Jordan, and Archie N. Jordan against the First 
Presbyterian Church of Wilmington, Del., Incorporated, and Arthur 
L. Bailey. On motion for preliminary injunction. Motion granted. 

®=>For otlier cases see same toplc & KEY-NUMBEE in ail Key-Mumberéd Digests & Indexe» 
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Robert G. Harman and George Lodge, both o£ Wilmîngton, Del, 
for complainant. 

Andrew C. Gray, of Wilmington, Del, for défendant First Pres- 
byterian Church. 

John P. Nields, of Wilmington, Del., for défendant Bailey. 

BRADFORD, District Judge. This is an application by Emily Cle- 
land Townsend Chew and others, citizens of states other than Dela- 
ware, suing on behalf of themselves and others, for a preliminary 
injunction to restrain, until the further order of the court, the First 
Presbyterian Church of Wilmington, Delaware, Incorporated, a cor- 
poration of Delaware, from entering or in any way trespassing upon 
the burial lot or vault wherein the bodies of the relatives of the com- 
plainants are bqried in the cemetery of the corporation défendant be- 
tween Ninth, Tenth, Market and King Streets in Wilmington, for the 
purpose of removing or in any wise disturbing the bodies or the re- 
mains of the relatives of the complainants now buried in that lot or 
vaultj and from removing the monument thereon erected, the coffin 
and vault therein placed and built, the tombstone, coping, fences and 
chains on or surrounding the same, and from mutilating, cutting, _de- 
stroying or removing the trees, shrubbery, flowers and earth in and 
upon the same, and also from removing or disturbing ail or any of the 
other bodies buried in the said cemetery and from removing or dis- 
turbing ail or any of the other coffins, vaults, tombstones, monuments, 
copings, fences, trees, shrubbery, in and upCn the said cemetery, and 
also from conveying to the défendant Arthur L. Bailey, of Wilming- 
ton, Delaware, or to any person or persons whomsoever, the whole or 
any part of that rectangular portion of the land of the corporation 
défendant having a front of ninety feet on Market Street and a front 
of ninety feet on King Street and extending along the southerly side of 
Tenth Street from the easterly side of Market Street to the westerly 
side of King Street, with the right, privilège and easement of the free 
passage of air and light over and upon a certain other rectangular por- 
tion of the said land adjoining the lot above described and having a 
front of fifteen feet on Market Street and a front of fifteen feet on 
King Street. It appears from the bill, affidavits and exhibits on which 
the application for a preliminary injunction is based that the corpora- 
tion défendant intends, in considération of the sum of $225,000, to 
sell and convey to. Bailey, in fee and clear of incumbrances, if possi- 
ble, the above described rectangular lot running from Market to King 
streets with a frontage of ninety feet on each street, and to grant to 
him an easement for the passage of light and air in the above described 
strip of land having a frontage of fifteen feet on each street; the 
same to be used for the érection and maintenance of a public library. 
Pursuant to this intention the corporation défendant prior to the filing 
of the bill commenced, and thereafter and until the awarding of a 
restraining order, continued, to remove tombstones, trees and shrub- 
bery, and otherwise to dismantle the cemetery. 

[1] The granting or withholding of a preliminary, in contradistinc- 
tion to à perpétuai or permanent, injunction calls for the exercise of 
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Sound judîcial discrétion, regulated and controlled by certain princi- 
ples peculiarly applicable to temporary injunctive relief, and so firmly 
established as to render unnecessary any discussion of the particular 
décisions on which they rest. Reçard should be had to the nature of 
the controversy, the object for which the injunction is sought, and the 
comparative hardship or convenience to the respective parties involved 
in the awarding or déniai of the injunction. The ultimate object of 
a preliminary injunction, préventive in its nature, is the préservation 
of the property or rights in controversy until the décision of the case 
on a full and final hearing upon the merits, or a dismissal of the Eîll 
for want of jurisdiction or other sufficient cause. The injunction is 
merely provisional. It does not, in a légal sensé, finally conclude the 
rights of parties, whatever may be its practical opération under excep- 
tional circumstances. In a doubtful case where the granting of the 
injunction would, on the assumption that the défendant ultimately will 
prevail, cause greater détriment to him than would, on a contrary as- 
sumption, be suffered by the complainant through its refusai, the in- 
junction usually should be denied. But where, in a doubtful case, the 
déniai of the injunction would, on the assumption that the complain- 
ant ultimately will prevail, resuit in greater détriment to him than would 
on- the contrary assumption, be sustained by the défendant through 
its allowance, the injunction usually should be granted. The balance 
of convenience or hardship frequently is a factor of controlling im- 
portance in cases of substantial doubt existing at the time of granting 
or reîusing the preliminary injunction. Such doubt may relate either 
to the facts or law of the case, or to both. Where the sole object for 
which a preliminary injunction is sought is the protection of prop- 
erty or the maintenance of the status quo until the question of right 
between the parties can be decided on final hearing the injunction prop- 
erly may be allowed even though there be serious doubt of the ulti- 
mate success of the complainant. And especially is this true where a 
mistaken refusai to award th© injunction will resuit in irréparable in- 
jury to him. Among the many cases in this and other courts in sup- 
port of thèse principles are Russell v. Farley, 105 U. S. 433, 438, 26 
L. Ed. 1060; City of Newton v. Levis, 79 Fed. 715, 25 C. C. A. 161 ; 
Glascott v. Lang, 3 Myl. & C. 451, 455 ; Hadden v. Dooley, 74 Fed. 
429, 431, 20 C. C. A. 494; Great Western R. Co. v. Birmingham, etc., 
R. Co., 2 Phil. Ch. 597; Shrewsbury & Chester R. Co. v. Shrewsbury 
R. Co., 1 Sim. N. S. *410, *426, *427, *432; Denver & R. G. R. Co. 
V. United States, 124 Fed. 156, 59 C. C. A. 579; Buskirk v. King, 72 
Fed. 22, 18 C. C. A. 418; Sanitary Réduction Works v. California 
Réduction Co. (C. C.) 94 Fed. 693; Southern Pac. Co. v. Earl, 82 
Fed. 690, 27 C. C. A. 185 ; New Memphis Gas & Light Co. v. Memphis 
(C. C.) 72 Fed. 952 ; Indianapolis Gas Co. v. Indianapolis' (C. C.) 82 
Fed. 245 ; Georgia v. Brailsf ord, 2 Dali. 402, 1 L. Ed. 433 ; Gring v. 
Chesapeake & Delaware Canal Co. (C. C.) 129 Fed. 996; Hoy v, 
Altoona Midway Oil Co. (C. C.) 136 Fed. 483 ; Harriman v. North- 
ern Securities Co. (C. C.) 132 Fed. 464; Wilmington City Ry. Co, v. 
Taylor (D. C.) 198 Fed. 159. Do or not thèse principles require the 
awarding of a preliminary injunction as prayed to maintain the status 



CHEW V, FIRST PEESBYTEBIAN CHUKCH 223 

quo.and prevent irréparable injury should the complainants be right 
in their contention? 

The title of the corporation défendant to the cemetery was medi- 
ately acquired f rom Timothy Stidham who by deed dated December 30-, 
1737, conveyed in fee land including the same to James Chalmers 
and others, and their successors, the trustées, overseers and elders 
of the "Presbyterian Church," to hâve and to hold "for the use of a 
Meeting House, Burying Ground and such other pius uses forever" 
as they or a majority of them should "at any time hereafter see most 
fitting and convenient, and to no other use, intent or purpose whatso- 
ever." At the time of the exécution- of the above-mentioned convey- 
ance the "Presbyterian Church" was an unincorporated religions So- 
ciety. Nor was there then any authority vested in its trustées, over- 
seers and elders enabling them in the absence of législation, — which did 
not then exist, — to convert or erect themselves into a corporation. 

[2] Stidham in and by his conveyance created and imposed upon 
the land therein described a valid charitable or pious use or trust in 
perpetuity. State v. Griffith, 2 Del. Ch. 392; Griffith v. State, 2 Del. 
Ch. 421 ; Doughten v. Vandever, 5 Del. Ch. 51 ; Beatty v. Kurtz, 
2 Pet. 566, 7 L. Ed. 521 ; Hopkins v. Grimshaw, 165 U. S. 342, 17 Sup. 
Ct. 401, 41 L. Ed. 739. It is unnecessary to multiply citations in sup- 
port of this proposition, as it is beyond controversy and, indeed, bas 
been admitted by both of the défendants. In First Presbyterian Church 
of Wilmington, Delaware, Incorporated, v. Bailey, 97 Atl. 583, decided 
by the court of chancery of Delaware May 8, 1916, the complainant, — 
the corporation défendant hère, — set forth in its bill the above men- 
tioned deed from Stidham and averred that it, the complainant, "be- 
came and was and now is seized in fee and possessed of said lot or 
parcel of land * * * under and subject to the following religions 
uses and trusts * * * viz. : 'For the use of a Meeting House, 
Burying Ground and such other pius uses forever as to the said' First 
Presbyterian Church of Wilmington, Delaware, Incorporated, 'shall 
at any time hereafter see most fitting and convenient and to no other 
use, intent or purpose whatsoever.' " The uses and trusts thus ad- 
mitted as in force at the date of the vérification of the bill in that case, 
namely, April 25, 1916, are, with the exception of an imrnaterial clér- 
ical error and the substitution of the name of the church for the 
names of Chalmers and others, and their successors, trustées, over- 
seers and elders of the Presbyterian Church, identical with those set 
forth in the deed from Stidham. Bailey in his answer to the bill in 
that case averred that "said lot, pièce and parcel of land, together 
with the easement appurtenant thereto, was and still remains impressed 
with and subject to the religions uses and trusts set forth and con- 
tained in paragraph 1 and paragraph 5 of said bill of complaint" ; that 
is to say, the uses or trusts set forth in the conveyance from Stidham. 
The fact that the gênerai public was not the beneficiary of the trust or 
use created by Stidham is . unimportant ; for it has become so well 
settled as to require no citation of authority that lands may validly be 
dedicated in perpetuity for a pious or charitable use although the en- 
joyment thereof may not extend to the public at large, but only to 
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the limited portion of the public included in a certain congrégation or 
Society, incorporated or unincorporated. 

[3] The significance,. force and eiïect of the pious or charita- 
ble trust or use created and declared by Stidham with respect to the 
beneficiaries thereunder as against those constituting the agency or 
instrumentality through which the contemplated beneficent ends were 
intended to be accomplished, will hereinafter be considered with some 
particularity. Under and pursuant to that trust and use a meeting 
house now known as the Historical Society Building was erected in 
1740 on the land conveyed by Stidham, and subsequently there was also 
erected thereon a church building now known as the First Presbyterian 
Church. With the exception of the two portions. devoted respectively 
to the Historical Society Building and the First Presbyterian Church, 
ail of the land conveyed by Stidham was pursuant to the trust appro- 
priated to the use of and was used as a burying ground, and immemo- 
rially has been maintained by the grantees in the Stidham deed and 
their successors in title, including the corporation défendant, as a 
cemetery. The land so maintained for tliat purpose includes the 
larger part of that which the corporation défendant intends to con- 
vey in fee to Bailey as above stated and also the above-mentioned 
strip of land 15 feet wide in which it proposes to give an easement 
for the passage of light and air. There hâve been a thousand or more 
interments in the cemetery, the bodies still remaining buried therein, 
and it contains many burial lots, vaults, tombstones, monuments, cop- 
ings, iron fences and other fixtures and ornaments appropriate to 
and customary in burying grounds. It also contains ornamental trees, 
shrubbery and flowers ; and paths hâve been laid out, and the prem- 
ises beautified and kept in good condition as a cemetery. Ever since 
the year 1843 the complainants, their ancestors and other relatives 
hâve held, cared for and maintained a burial lot 15 feet square, situate 
in the northerly portion of the cemetery and within 20 feet from the 
southerly side of Tenth Street. This lot contains a family vault 
known as the Nelson Cleland vault and one of the largest and most 
costly monuments in the cemetery. In the vault hâve been and re- 
rnain buried the bodies of Nelson Cleland and Christiana Cleland, the 
grandfather and grandmother of the complainants, and of other rel- 
atives. The lot, with its monument and fixtures, has been preserved 
and kept in excellent condition and frequently visited by the com- 
plainants. The right and practice of burial in the family lot and 
vault by the complainants and their relatives hâve been agreed to and 
known and acquiesced in by the corporation défendant and its prede- 
cessors in title to the cemetery. The Cleland lot and vault are in- 
cluded in the land which the corporation défendant intends to sell and 
convey to Bailey. 

At the time of the exécution of the deed from Stidham there was 
no law in force in the three lower counties on Delaware providing for 
the incorporation and régulation of religions societies, nor was there 
then any statutory enactment defining or limiting their powers. It 
was not until more than six years later, — October 20, 1744, — that 
an act was passed, entitled "An Act for the enabling religions societies 
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of Protestants within this Government, to purchase lands for burying- 
grounds, churches, houses for worship, schools," etc. 1 Del. Laws 
271. Its preamble down to the enacting clause is as foUows: 

•'Whereas sundry religious socleties of people within this government, pro- 
fessing the Protestant religion, hâve, at their own respective costs and charges, 
purchased small pièces of land within this government, and thereon hâve 
erected churches, and other houses of religious worship, school-houses, and 
inclosed part of the same lands for burying-grounds ; and whereas the said 
lands were purchased and paid for by the said respective socleties in the name 
or names of persons, at that time beîng of, or professlng themselves to be of 
the same religious persuasion wlth the socleties who made use of the names 
of the said persons as trustées for and in behalf of the said socleties; ând 
whereas some of the said trustées, or their heirs, having afterwards changed 
thelr opinions, and jolned themselves to other religious socleties, of a différent 
persuasion from the people by whom the said persons were at flrst intrusted, 
and, upon pretext of their having the fee-slmple of the lands so purchased 
In thelr names vested in them, hâve, cofitrary to the true intent and meaning 
of the first grant, or glft, attempted (by grantlng away the said lands, houses 
of religious worship and burying-grounds) to deprive the society of people 
in possession of the same of the right and use of the said houses of worship 
and burying-grounds, to the great disquiet and uneasiness of many of the 
good people of this government; and others, being intrusted In the llke man- 
ner, may hereafter do the same. For reraedy whereof, and for the better secur- 
ing the several religious socleties In the quiet and peaceable possession of 
their churches, houses of worship, school-houses, alms-houses, and burying- 
grounds within this government," etc. 

Section 2 provided as follov/s: 

"That ail glfts, grants, or bargains and sales, niade of landg or tenements 
within this government, to any person or persons in trust for socleties of Prot- 
estant churches, houses of religious worship, schools, alms-houses, and fpr 
burying-grounds, or for any qî them, shall be, and are hereby ratifled and con- 
flrmed to the person or persons to whom the same vpere sold, given, or grant- 
ed, their heirs and assigns in trust, and not otherwise, but for the use of the 
same religions socleties for whom they were at first so sold, given, granted, 
or purchased, according to the true Intent and meaning of such gifts, grants, 
or bargains and sales; and that every sale, gift, grant, or devise of any such 
trustée or trustées, or any person or persons, in whose name or names the said 
lands for erectlng churches, houses of religious woi'ship, schools, alms-houses, 
or burying-grounds, within this government, were purchased, taken, or accept- 
ed, or the heirs or assigns of such trustées shall be, and are hereby declared 
to be for the sole use, beneflt and behoof of the said respective socleties, who 
hâve been in the peaceable possession of the same, for the space of seven 
years next before the flrst day of April in the year of our Lord one thousand 
seven hundred and forty-four, or for whose use the same were at flrst given, 
granted, or devised, and no other." 

Section 3 provided : 

"That It shall and may be lawful to and for any religious socleties of 
Protestants within this government, to purchase, take, and receive by gift, 
grant, or otherwise, for burying-grounds, erectlng churches, houses of religious 
worship, schools and alms-houses, for any estate whatsoever, and to hold the 
same, for the uses aforesaid, of the lord of the fee by the accustomed rents." 

Section 4 contains the following proviso : 

"That nothing In this act contained shall be deemed, taken, or construed, 
to enable any of the said religious socleties of people, or any person or persons 
whatsoever, in trust for them, or to their use, to purchase, take, or receive, any 
lands or tenements by gift, grant, or otherwise, for or towards the mainte- 
nance or support of the said churches, houses of worship, schools, or alms-hous- 
237 F.— 15 
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es, or the people belonging to the same, or for any other use or purpose, save- 
for the uses In this act before mentioned." 

The deed from Stidham was not executed under or pursuant to the 
act of 1744 for the simple reason that, as already stated, the statute 
did not come into existence until over six years afterwards. A valid 
charitable or religious trust or use in perpetuity having been created 
by the deed aside from any statutory enactment, the question is pre- 
sented whether the act of 1744 in any manner defeated, impair ed or 
rendered defeasible such trust or use. I find nothing in the act de- 
claring, indicating or sùggesting that a valid religious, charitable or 
pious use or trust theretofore created should be defeated, impaired 
or rendered defeasible thereby. The contrary is to be gathered both 
from i;he preamble and the body of the act. It appears from the for- 
mer that one of the principal objects of the act was to provide a rem- 
edy for breaches of trust theretofore committed by those charged with 
the duty of observing and carrying into efïect religious and charitable 
uses and trusts for the benefit of Protestant religious societies. And 
it was largely to provide a remedy for this condition of things that the 
act was passed, and not with a view to defeat or destroy valid religious, 
charitable or pious uses or trusts theretofore created. Section 2, which 
immediately follows the preamble, négatives any idea that such valid 
uses or trusts theretofore created should be destroyed or injuriously 
affected ; for it provides in substance that conveyances of lands to 
persons in trust for "societies of Protestant churches, houses of reli- 
gious worship, schools, alms-houses, and for burying-grounds, or for 
any of them,' should be and were thereby ratified and confirmed to the 
persons to whom the same were granted, their heirs and assigns, in 
trust, and not otherwise, but for the use of the same religious societies 
for whom they were at first so granted, "according to the true intent and 
meaning 6i such gifts, grants, or bargains and sales." There was thus 
an express ratification and confirmation of prior conveyances of lands 
for churches, houses of religious worship, schools, alms-houses and 
burying-grounds, for Protestant religious societies ; the same to be held 
in trust "according to the true intent and meaning" of such gifts and 
conveyances. The remaining portion of section 2 deals with the case 
of aliénation by trustées of land constituting the subject of the trust. 
Sections 3 and 4 are prospective and consequently hâve no applica- 
tion to the conveyance from Stidham. The conveyance from Stidham 
prior to the act of 1744 having been to trustées for an unincorporated 
religious society, namely, the "Presbyterian Church," of land in fee 
for the use, among others, of "a Meeting House" and "Burying 
Ground," received the ratification and confirmation of section 2 to the 
extent ât least of such trust or use, if any were required. 

I hâve neither found nor been referred to any législation in the 
three lower counties on Delaware or in the state of Delaware divest- 
ing the land conveyed By Stidham of the religious, charitable or pious 
trust impressed upon it with respect to its use for houses of worship 
and as a burying ground. The législation relating to religious societies 
strongly points in the opposite direction. The act of February 3, 1787, 
2 Del. Laws 878, entitled "An Act to enable ail the religious denomina- 
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tions in this state to appoint trustées, who shall be a body corporate, 
for the purpose of taking care of the temporalities of their respective 
congrégations," provided for the first tîme in Delaware for the cor- 
porate management of the temporal afïairs of religions societies or 
congrégations. While providing for the élection of trustées who should 
be a body corporate for the purpose of caring for the temporahties of 
the religious society or congrégation, with power to acquire and dis- 
pose of property for its use or benefit, and to hâve and use a common 
seal and "as often as they shall judge expédient, break, change, and 
new-make the same or any other their common seal," in section 5 it 
was declared as follows : 

"Sec. 5. AU lands, tenements, hereditaments, and real estate, bona fide 
glven, granted, conveyed, or transferred, by any last will in writing, deed of 
gift, bargain and sale, or other lawful conveyance, to any religious society or 
congrégation, or to any person or persons in trust for them, and to their use, 
before the twentieth day of October, In the year of our Lord one thousand 
seven hundred and forty-four, the said congrégation, or any person in trust 
for them, or expressly for their use, having hltherto continued in the peace- 
able and quiet possession of the same hereditaments and real estate, and for 
the recovery whereof no action or actions hath, or hâve, been brought by any 
person or persons against any such religions societies, or congrégations, or 
their trustées, shaJl be, and hereby are declared to be, to and for the use of 
the same, according to the purport and effect, true intent and meanlng of such 
last will, deed of gift, or bargain and sale, or other lawful conveyance, and 
to and for no other use, intent or purpose whatsoever." 

Under and pursuant to the above act the congrégation of the "Pres- 
byterian Church," a predecessor of the corporation défendant, elected 
December 23, 1789, trustées who became a religious corporation in the 
name of "The First Presbyterian Congrégation of the Borough of 
Wilmington." Chapter ' XXXIX of the Delaware Revised Code of 
1852, entitled "Of Religious Societies," while providing in section 3 
that the trustées should hâve "power to purchase, reçoive, hold and 
enjoy property, real and personal, for the use of the said society or 
congrégation, their ministers or members, or for schools, alms-houses 
or burying grounds," also déclares in section 12 which contains a pro- 
viso not material in thij connection, that "ail real estate, bona fide 
given, or granted by will, deed, or other conveyance to any religious 
society, or congrégation, or to any one in trust for them, or to their 
use, before the twentieth of October, A. D. 1744, shall be for the use 
o'f the same, according to the intent of the donor or grantor, and the 
form and effect of the will, deed, or conveyance." So, in Chapter 68 
of the Delaware Revised Code of 1915, p. 1038, it is provided in sec- 
tion 4 that the trustées shall hâve "power to purchase, receive, hold, 
mortgage and enjoy property, real and personal, for the use of the 
said society or congrégation, their ministers or members, or for schools, 
alms-houses or burying grounds" ; and in section 12, concluding with 
a proviso not material to consider in this connection, there is a provi- 
sion identical with that contained in section 12 of chapter XXXIX 
of the revised code of 1852 giving effect to the "intent of the donor 
or grantor, and the form and effect of the will, deed, or conveyance." 

In view of the foregoing facts and législation there can be no rea- 
sonable question that the land conveyed by Stidham was impressed 
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with a valid religîous, charitable or pious use, and was held by the cor- 
poration défendant and its predecessôrs in title in trust to be used as 
a burying ground or cemetery, and for the érection and maintenance 
of churches or meeting houses, or for one or more of the other uses 
set forth in thè above législation touching religious societies and em- 
braced within "other pius uses" as that phrase is employed in the Stid- 
ham deed. Indeed, this is not denied, but admitted on the part of 
the défendants. But while conceding that the land was and is subject 
to such trust or use so long as it continues to be held by the corpora- 
tion défendant, and that while continuing to hold it the corporation 
défendant could be compelled by the beneficiaries under such trust 
or use or others having sufficient interest therein, faithfully to observe 
the same, it is strenuously urged that the power of aliénation is un- 
der the laws of Delaware possessed by the corporation défendant and 
that a conveyance by it in fee of the land theretofore subject to such 
trust or use would operate to vest in the grantee a title to the land 
absolutely discharged from such trust or use. And spécial stress is 
laid upon the provision in section 8 of the above act of February 3, 
1787, that the trustées of a religious society 

"shall and may give, grant and démise, assign, sell and otherwise dispose of, 
ail or any of thelr messuages, houses, lands, tenements, rents, possessions, 
and other hereditaments, and real estate,' and ail other goods, chattels, and 
other things aforesald, as to them shall seem meet, for the use ând beneflt of 
the Society or congrégation to which they shall respectlvely belong." 

But I am not aware of any rule of statutory construction or princi- 
ple of law supporting the proposition that under and solely by virtue 
of such a gênerai power of aliénation the trustées of a religious society 
possessed authority or power to sell and convey land of the corpora- 
tion f ree and discharged from a valid charitable, religious or pious trust 
or use in perpetuity impressed upon or attaching to such land at the 
time of such sale and conveyance. Ability to accomplish such a re- 
suit solely under and by virtue of such a gênerai power of aliénation 
could no more exist than could power to nullify or get rid of a valid 
lien or encumbrance on the land to secure the payment of money not 
yet due. If the maintenance of a cemetery under a valid charitable or 
pious trust in perpetuity should prove detrimental to the public health, 
that use, so far as so detrimental, could be controlled or terminated 
by a proper exercise of the branch of sovereignty known as the policé 
power of the state. So, should the land impressed with such trust or 
use be required for a public purpose inconsistent with its continuance 
it could be condemned and taken upon the making or securing of just 
compensation, through an exercise of the sovereign power of eminent 
domain, and thereupon the trust or use would terminate with respect 
to the land so condemned and taken. And equally, if at the time land 
is conveyed by way of a valid charitable or pious trust or use, there 
be a statutory provision for the termination of such trust or use or 
for the conveyance of the land free and discharged therefrom, upon 
compliance with certain requirements, not only the creator of the 
trust or use, but in the absence of grant, contract, estoppel or other 
spécial circumstances enuring to their protection, individuals subse- 
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quently becoming beneficiaries thereof or interested therein, as the 
case may be, must be treated as having created the trust or use or as 
having acquired rights therein in subordination to the right to terminate 
the trust or use or to convey the land discharged of the same upon 
such compliance, and consequently to hâve consented theretp. Persons 
in entèring into a contract must be held to adopt as part thereof ex- 
isting substantive law relating to its subject matter. But hère there bas 
been no attempt to invoke the right of eminent domain, or the police 
power for the protection of the public health, nor was there in ex- 
istence prior to the conveyance from Stidham nor at any time since 
nor is there now any statutory provision for the termination of the 
trust or use in question or for the conveyance of the land free and 
discharged therefrom. 

Counsel on this application bave taken a wide range in their argu- 
ments and bave raised a number of points unnecessary now to be de- 
cided. This is not a suit by the heirs of Stidham or by others claim- 
ing under him for the establishment of a resulting trust in the land 
included in the cemetery or any portion of it. Nor is it a suit for the 
recovery of land for breach of a condition subséquent. No question 
of resulting trust or of breach of condition subséquent is properly be- 
fore this court. Aside from the attempted sale and conveyance to 
Bailey for the purposes of a public library, there has been no aban- 
donment by the corporation défendant or any attempt by it to aban- 
don the pious or charitable use or trust under the deed of Stidham 
with respect to the vvhole or any part of the land in the cemetery. It 
appears, it is true, that since the year 1906 there bave been no inter- 
ments there; but the cemetery, until the contract to convey to Bailey, 
always continued to be properly cared for and kept in repair, and 
maintained as a cemetery. It is well settled that it is not necessary 
to the continued existence of an established cemetery or to the pro- 
tection of bodies, graves, vaults, monuments, and other structures with- 
in it, or to the right of the owners or holders of burial lots therein, 
that there should be no cessation of interments. The fact that human 
remains repose in the soil in numbers not safely or lawf ully to be ex- 
ceeded affords no justification or excuse for dismantling and desecrating 
the resting place of the dead, removing or destroying the memorials 
erected by affection to departed worth, or vidlating or disregarding the 
pious or charitable use and trust impressed upon the land and the right 
of owners or holders of burial lots or the relatives of those buried in 
the cemetery to hâve the same preserved in its integrity. This suit 
does not proceed upon any theory of the expiration or extinction, 
through abandonment or otherwise, of the pious and charitable use and 
trust created by Stidham, but on the contrary is brought to restrain 
the violation thereof by the corporation défendant acting in conjunc- 
tion with Bailey. 

Ivanguage has been employed in some of the décisions touching the 
relations between cemetery companies or religious societies owning 
burying grounds, and persons holding burial lots therein, which if ap- 
plied to this case would be palpably inaccurate and unsound. It has 
been said that such lot holders possess only a mère lîcense or priv- 
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ilege to use and maîntain their lots during the continuance of the cem- 
etery or burial ground as such. But such a doctrine is whoUy inapplica- 
ble to the relation between the corporation défendant and the holders 
of lots in its cemetery. They hâve much more than a mère license or 
privilège to use the lots appropriated or assigned to them. Were it 
otherwise their right to continue in the possession of burial lots would 
be revocable and determinable at any time at the whim or pleasure of 
the corporation défendant. A mère license or personal privilège to 
enter upon , and occupy land is not only revocable and terminable at 
any moment, but is non-assignable and non-descendible. If not ear- 
lier ended it terminâtes with the death of the licensee. In De Haro 
V. United States, 5 Wall. 599, 627 (18 L. Ed. 681), the court said: 

"There is a clear distinction between the effect of a license to enter lands, 
uncoupled. wlth an interest, and a grant. A grant passes some estate of 
greater or less degree, mus't be In writing, and is irrévocable, unless it con- 
tains words of revocation ; whereas a license is a Personal privilège, can 
\^é conferred by paroi or in writing, conveys no estate or interest, and is 
révocable at the pleasure of the party making it. There are also other inci- 
dents attachlng to a license. It is an authority to do a lawful act, which, 
without it, would be unlawful, and while it remains unrevoked is a justifica- 
tion for the acts which it authorizes to be done. It ceases with the death of 
elther party, and cannot be transferred or alienated by the licensee, because It 
is a Personal matter, and is limited to the original parties to it. A sale of 
the lands by the owner Instantly works its revocation, and in no sensé is it 
property descendible to helrs. Thèse are famlliar and well-established prin- 
ciples of law, hardly requiring a citation of authorities for their vindication." 

But if what would otherwise be a mère license has for its object 
the permanent occupation of land, and its accomplishment involves the 
expenditure by the person to whom granted of money upon or in con- 
nection with the land, and the circumstances attending and surround- 
ing the grant clearly évince an understanding and intention by both 
parties that its opération shall be permanent and not confined to the lif e- 
time of the person to whom granted, and money be expended ac- 
cordingly, there is presented the case of a license so executed as to 
constitute in equity, if not at law, an irrévocable contract good as 
against the original parties and their heirs or successors. This prin- 
ciple was recognized by the late Chancellor Bâtes in Jackson & Sharp 
Co. v. P. W. & B. R. R. Co., 4 Del. Ch. 180, though the facts disclosed 
in that case did not permit its application. There it was hëld that the 
construction of a side-track Connecting with the railroad at the expense 
of a mjmufacturing company and the subséquent expenditure of money 
by the latter in the érection of car-works f rom which cars were deliv- 
ered f rom the side-track, did not render a license to connect it with the 
railroad irrévocable, for the reason that there was no express con- 
tract that there should be a permanent indef easible right to so connect, 
and the nature of the business of the railroad company was such as to 
indicate that the connection of the side-track was "a voluntary accom- 
modation, to abide the good will and mutual interests of the parties/' 
The principle was forcibly enunciated by Justice, afterwards Chief 
Justice, Gibson in Rerick v. Kern, 14 Serg. & R. (Pa.) 267, 16 Am. Dec. 
497. He said: 
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"A ïlcense may become an agreement on valuable considération ; as, where 
the enjoyment of it must neeessarily be preceded by the expendlture of money ; 
and when the grantee bas made improvements or invested capital In consé- 
quence of it, he bas become a purchaser for a valuable considération. Such a 
grant is a direct encouragement to expend money, and it would be agalnst ail 
conscience to annul It, as soon as the benefit expected from the expendlture 
is beginnlng to be perceived. * * • A right under a license, when not 
specially restrlcted, Is eommensurate wlth the thlng of whlch the license 
is an accessory. Permission to use water for a mlll, or anythlng else «that 
was vlewed by the parties as a permanent érection, wUl be of unllmlted dura- 
tion, and survive the érection itself, if it should be destroyed or fall Into a 
State of dilapidation ; In whlch case the parties mlght perhaps be thought to 
be remitted to their former rights. But having had in vieve an unllmlted en- 
joyment of the privilège, the grantee bas purchased, by the expendlture of 
money, a right, Indefinlte in point of duration, whlch cannot be forfelted by 
non user, unless for a perlod sufficlent to raise the presumption of a release. 
* • * But it is otherwise, where the object to be aceompllshed is tem- 
porary. Such usually is the object to be aceompllshed by a saw-mlll, the per- 
manency of whlch Is dépendent on a varlety of circumstances, such as an 
abundance of timber, on the failure of vvhich the business neeessarily is at 
an end. But, till then, it constitutes a right for the violation of whieh re- 
dress may be had by action." 

So, in Swartz v. Swartz, 4 Pa. 353, 45 Am. Dec. 697, the same 
judge, in referring to Rerick v. Kern, said : 

"The prlnciple of the case is, that the revocation would be a fraud; and 
that to prevent it, a Chancellor will turn the owner of the soll into a trustée 
ex maleficlo. It is in substance the same whlch postpones the title of one 
who la studiously silent as to the existence of it, in the présence of a pur- 
chaser from a thlrd person ; or of one who suffers another to build Ignorant- 
ly on hls ground wlthout informlng him of bis mlstalie." 

The above principle dépends for its application in any given case 
upon the intent, expressed or presumed, of the party granting the right 
or privilège that it shall be eommensurate with the attainment of the 
object for which it is granted, and not constitute merely an arrange- 
ment dépendent upon and measured by the continuing will of the par- 
ties. This principle, I think, is not without application to the présent 
case and, as will presently more fully appear, requires a récognition 
by this court of the right of lot owners and others directly interested 
in burial lots, graves, vaults, monuments and other burial fixtures, in 
the cemetery of the corporation défendant, to be undisturbed in their 
possession and enjoyment of the same subject to the "rules and régula^ 
tions necessary for keeping the aforesaid graveyard or burying ground 
in gênerai good condition and repair," until the cemetery shall law- 
fully and by proper authority be discontinued and the land applied to 
other purposes. 

The land conveyed by Stidham to the trustées of the Presbyterian 
Church was for several uses, namely, for the use of a meeting house 
and of a burying ground, and such other pious uses as the managing 
body of that unincorporated religious society should deem proper. 
There was, however, no provision in the deed determining what quan- 
tity or proportion of the land conveyed should be devoted to any one 
of the pious or charitable uses therein referred to or indicating its sit- 
uation with respect to the rest of the tract. It was, therefore, left 
to the society in the exercise of its discrétion to détermine the parts 
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and proportions of the land and their locality which respectîvely should 
be devoted to tlie several uses for which it was intended. Accordingly, 
as before stated, a portion of the land was set apart and appropriated 
to the use of a meeting house, now known as the Historical Society 
Building, and subsequently another part of the land was set apart and 
appropriated to the use of a church building known as the First Pres- 
byterian Church, now occupied and used by the corporation défendant. 
With the exception of the two portions so set apart the land included in 
the deed from Stidham has immemorially been held for the purposes 
of and in great part used as a burying ground or cemetery. The cor- 
poration défendant is not nor was either of its predecessors in title, the 
Presbyterian Church and The First Presbyterian Congrégation of the 
Borough of Wilmington, engaged in the business of making or raising 
money for distribution among its members. In this regard the corpo- 
ration défendant and its predecessors in title hâve occupied a différent 
position and status from cemetery companies or associations having 
bénéficiai features of a pecuniary character, as to which doubt has 
been expressed whether the purpose for which they exist is included 
among charitable uses. Stidham having by his conveyance created a 
charitable use or trust with respect to the portion or portions of the 
land intended, under the sélection and ascertainment by the grantees 
and their successors in title, to be used and maintained as a burying 
ground and cemetery, that use or trust has ever since continued im- 
pressed and fastened upon such portion or portions. But though the 
use and trust with respect to the land so appropriated and devoted to 
the use of a cemetery is clear and definite, the trust is necessarily in- 
definite and uncertain with respect to tKe individuals who may acquire 
a right of sépulture or to burial lots, graves and vaults and to main- 
tain, ornament and keep the same in good condition. In this respect 
the lack of certainty as to the individuals who may secure rights or 
benefits under the trust présents that uncertainty which is incidental to 
and characteristic of charitable uses in their strict légal sensé. Juris- 
diction in England over charitable uses belongs to the King as parens 
patriae, but in Delaware to the State. The judicial branch of such 
jurisdiction is exercised by the court of chancery as being best adapted 
in that behalf by its constitution and powers. The exercise of the 
ministerial branch may be the subject of législative régulation. After 
the conveyance by Stidham and prior to the act of 1744 the trustées, 
overseers and elders of the "Presbyterian Church" had power and dis- 
crétion to sélect and ascertain the individuals who should be permitted, 
upon proper compliance with rules and régulations, to acquire burial 
rights, and after the act of 1744 the corporation défendant and its 
predecessors in title under and by virtue of the législation hereinbefore 
recited possessed the same power and discrétion. 

Land set apart for the décent interment of the remains of friends 
and relatives, the érection of tablets, and monuments to commemorate 
their lives and virtues, and the beautifying of the grounds consecrated 
to them by the tears of their survivors is in the truest sensé dedicated to 
a pious and charitable use. Though there be no strict property in a 
human corpse or the ashes representing it, when those having the 
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control and management of a cemetery exécute the pious and charita- 
ble use by allowing, whether under a deed or other formai contract 
or only a permit, written or oral, the acquisition of a burial lot or 
space, and the interment of such remains therein and the incurring 
of expense in or about the interment, or the construction of vaults or 
érection of memorials or the suitable ornamentation of the grounds, 
the friends or relatives of the departed, being or representing those 
who obtained such deed, contract or permit, are vested with a right, of 
which they cannot arbitrarily be deprived, to possess, care for and 
maintain the burial lot or space until that right is lawfuUy and by 
proper authority terminated. When one applies for a burial lot or 
space and the right of interment it is to be assumed, in the absence of 
a stipulation or clear understanding to the contrary, that both parties 
contemplate and intend that he should possess a permanent right of 
occupation of the spot allotted for the last resting place of the dead. 
Even in the absence of a deed or other written muniment of title such 
right should be enforced in equity as a right growing out of an executed 
license as above mentioned. 

[4] There is in évidence a deed bearing date February 1, 1843, pur- 
porting to be from the "Trustées of the First Presbyterian Church of 
the Borough of Wilmington" to Nelson Cleland, his heirs and assigns, 
for the lot on which stands the Cleland monument, "for the use and pur- 
pose of a private cemetery or burying ground for the dead, and to and 
for no other use or purpose whatever : the same to be subject to and 
chargeable with a due proportion of ail future expenses and the rules 
and régulations necessary for keeping the aforesaid graveyard or 
burying ground in gênerai good condition and repair." The attes- 
tation clause, seal and signatures are as f ollows : 

"Witness the corporate seal of the said 'Trustées of the Krst Presbyterian 
Church of the Borough of Wilmington' hereunto affixed thls flrst day of 
February, Anne Dominl one thousand eight hundred and forty-three. 

"Sealed and delivered In James Gardner 

the présence of Président of the 

James Eiddle ><^XTEff7Vv Board of Trustées." 

John Brown 




Cleland died în 1854 leaving a will, duly proved, allowed and re- 
corded, which contains the following provision: 

"I hereby approprlate the sum of $3,000 for the construction of a vault and 
the érection of a monument on the lot owned by me in the burying ground 
attached to the 'îlrst Presbyterian Church' on Market Street between 9th 
and lOth Streets in the City of Wilmington, and I direct my rematns shall be 
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deposlted In the sald vault. I approprlate said sum for the purpose of manl- 
festlng my regard for the Presbyterian religion and with the wish of adorning 
and beautifying the ground in whlch are interred the remains of many near 
and dear relations, and where I trust my desœndants may repose peacefully 
by my side." 

It is cleai- from the affidavits and exhibits that the name "First Pres- 
byterian Church of the Borough of Wilmington" was through inad- 
vertence or otherwise inserted in the deed in lieu of "First Presbyterian 
Congrégation of the Borough of Wilmington," the correct name of 
the predecessor in title at that time of the corporation défendant. There 
is in évidence a certified copy of an assignment, bearing date February 
10, 1840, by "The First Presbyterian Congrégation of the Borough of 
Wilmington" of a mortgage, the same being executed by "James 
Gardner, Président of Board Trustées," and by him acknowledged to 
be the act and deed of the corporation. The deed to Cleland was exe- 
cuted in the name of "First Presbyterian Church of the Borough of 
Wilmington," but by "James Gardner, Président of the Board of Trus- 
tées." The défendants hâve offered no évidence tending to show that 
there were two distinct corporations in Delaware at the time the deed 
was executed, one being the "First Presbyterian Church of the Borough 
of Wilmington" and the other the "First Presbyterian Congrégation 
of the Borough of Wilmington," each having or claiming title to land 
including the fifteen feet square lot conveyed to Cleland ; and in the ab- 
sence of such évidence the two désignations must be held to apply to 
one and the same religious corporation, namely, the immédiate prede- 
cessor in title of the corporation défendant. The variation between 
"Congrégation" and "Church" in the name is not such as in any manner 
to invalidate or injuriously affect the deed; for it is well settled that 
so long as the corporate entity is the same, its acts and deeds are not 
vitiated by such a departure from the corporate name. Absolute ac- 
curacy in the corporate name or title is not essential to a valid exer- 
cise of corporate power; and whether the corporate entity is the 
same is to be determined by the facts and circumstances. Kent states 
the rule thus : 

"The gênerai rule to be collected from the cases is, that a variation from 
the précise name of the corporation, when the true name is necessarlly to be 
collected from the instrument, or is shown by proper averments, wUl not 
invalidate a grant by or to a corporation, or a contract with It" 2 Kent, 
Corn. *292. 

It is, however, on several grounds contended that the deed to Cleland 
was not the deed of a predecessor in title of the corporation défend- 
ant. One ground is that it appears from an affidavit on behalf of the 
défendants made by Joseph S. Hamilton, one of the trustées of the 
corporation défendant, that he examined its records as well as those 
of its immédiate predecessor in title both before and since the year 
1843, and was unable to find any grant of authority to James Gardner, 
président of the board of trustées, to exécute or deliver the deed to 
Cleland. Even if the above averment were équivalent to a statement 
that from such examination it did not appear that the board of trus- 
tées authorized the exécution of such a deed by the proper officer or 
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officers, the statement is without probative force in view of the un- 
contradicted allégation in the affidavit of Nathaniel B. Culbert, who was 
secretary of the immédiate predecessor in title of the corporation 
défendant for about twenty-nve years from and after the year 1863 
or 1865, as to the custom and practice of burning, with the consent 
and knowledge of the trustées of the church, the books and records 
of the corporation when the same became filled up. 

It is also urged that the seal on the deed does not appear to be the 
corporate seal of the grantor; and attention is drawn to a minute 
adopted at a meeting of the trustées of the First Presbyterian Con- 
grégation of the Borough of Wilmington, held November 12, 1792, as 
f ollows : 

"Doctr. M'Klnly our Chalrman being appolnted at a former meeting toi 
provide a Seal for the Corporation, dld now produce one about two Inehes 
dlameter wlth the devlce of an open Book In the center wlth the Inscription 
SCRIPTUEA SACRA & around t±ie whole CONGREG. PRIM.Ei PRESBYTBn. 
MUN: W. SIGILm., belng contractions of the followlng, vlz: Congregatlonls 
primae presbj'terlanae Munlclpli Wllmingtonl SlglUum — whlch belng ap- 
proved it was thereupon resolved that the same should be the seal of the 
corporation and remain in the lieeping of the chairman." i 

It is argued that as the deed does not bear the corporate seal der 
scribed in the above minute, it cannot be assumed that it was executed 
under the seal of the grantor, or operated to vest any title, interest or 
estate in Cleland. But the attempt to discrédit the deed has beyon4 
ail reasonable question failed. The verified bill which has been used 
as an affidavit on this occasion states in substance that interments 
were lawfully made in the Cleland burial lot by virtue of a deed to 
him from the "défendant corporation or its predecessor in title" dated 
February 1, 1843. Notwithstanding this averment, there is no déniai 
in any affidavit or exhibit that James Gardner was the président of 
the trustées of the First Presbyterian Church of the Borough of Wil- 
mington, or First Presbyterian Congrégation of the Borough of Wil- 
mington, or that he was authorized to exécute and deliver as the act 
and deed of the alleged grantor the conveyance bearing that date. As 
has been stated, by the act of February 3, 1787, under which the trus- 
tées of the First Presbyterian Congrégation of the Borough of Wil- 
mington became a body corporate, it was provided that religioUs so- 
cieties incorporated thereunder should hâve and use a common seal 
and "as often as they shall judge expédient, break, change and new- 
make the same or any other their common seal." While it appears 
that a corporate seal as above described was adopted November 12, 
1792, by tiie predecessor in title of the corporation défendant, there is 
neither évidence nor allégation that such seal was in existence Feb- 
ruary 1, 1843, or indeed had ever been used, or that it had not at any 
time since its adoption and before the date of the deed been changed. 
The original deed was produced by consent of counsel for inspection 
by the court. It bears a seal referred to in the attestation clause as 
the corporate seal of the grantor. It is circular in form and contains 
the words circumferentially arranged "First Presbyterian Church Wil- 
mington Del." There is no allégation or évidence that it was not the 
corporate seal of the grantor February 1, 1843. Nor is there any aile- 
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gation or évidence that any exaœination of the minutes or records o£ 
the corporation was made by its secretary or any other person to 
ascertain whether another corporate seal had not been adopted. 

[5] The défendants, on the assumption that the deed to Cleland 
was valid as against the grantor and its successor, the corporation de- 
fendant, contend that it is ineffectuai as against Bailey on the ground 
that it was not recorded and he is a bona fide purchaser for value. But 
I do not think he is such a purchaser. He entered into the contract 
to purchase and paid at the time of the exécution $500, or only one 
four hundred and fiftieth part ô£ the amount of the purchase price, 
presumably to bind the bargain, and to operate as part payment of the 
price of $225,000, should a good and sufficient deed "in fee simple, 
clear of ail liens and incumbrances" be tendered to or received by 
him. But he has neither paid anything further, nor has he received 
the deed. Under tiiese circumstances he does not come within the 
rule protecting bona fide purchasers for value, for it is well settled that, 
in the absence of some doctrine touching équitable titles not obtain- 
ing in Delaware, to constitute him such a purchaser it is necessary 
that he should hâve acquired légal title and hâve paid the whole or a 
substantial portion of the purchase price. But he has done neither. 
The défendants hâve not referred to any case in support of their 
contention. Further, in his answer in First Presbyterian Church of 
Wilmington, Delaware, Incorporated, v. Bailey, supra, as already said, 
he stated that "the said lot, piecç and parcel of land, together with the 
easement appurtenant thereto, was and still remains impressed with 
and subject to the religions uses and trusts" set forth in the deed from 
Stidham. Being thus informed, when not too late to protect himself, 
that the land which included the Cleland burial lot was still subject 
to the religions uses and trusts referred to, the conspicuous and costly 
monument on that lot was sufficient to cause any reasonably prudent 
man, contemplating a purchase and using ordinary circumspection, to 
make inquiries of the heirs or other représentatives of Nelson Cleland 
as to the existence of a deed serving as an inducement to the érection 
of such a monument. But it does not appear either that he made in- 
quiry of such heirs or représentatives, or attempted to leam- from the 
corporation défendant or any individual where such heirs or repré- 
sentatives could be found. Thus, even were it assumed that the con- 
tract to purchase and his payment of the $500 constituted him a pur- 
chaser for value, he was not a bona fide or innocent purchaser within 
the meanîng of , the rule of protection. 

[6] The deed to Cleland was executed more than seventy-three years 
ago and is therefore an ancient document. And the évidence shows 
that it has always been in proper custody. On the death of Nelson 
Cleland it passed into the possession of his widow, Christiana Cleland, 
and was held by her until her death, when it was received by her 
daughter, Mary E. Jordan, who held it until her death, when it passed 
into the possession of her son, Sidney S. Jordan, with whom it re- 
mained until May 13, 1916, when it was delivered to Archie N. Jordan, 
who on the same day turned it over to the solicitors for the complain- 
ant in the bill as originally filed. Nelson Cleland, as has appeared, in 
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and by his will asserted his ownership of the burial lot in question; 
and his heirs-at-law hâve under the deed and the right and title con- 
ferred by it from the date of his burial in 1854 until the présent day 
exercised acts of ownership over the burial lot therein described and 
hâve erected and constructed at large expense, and hâve maintained 
in proper condition, the monument, vault and copings above mentioned. 
As an ancient deed coming from the proper custody the deed proves 
itself. 1 Greenl. Rv. § 570. In Lay v. Carter, 151 N. Y. Supp. 
1081, it was held that where a family used part of a lot of land for 
burial purposes for more than seventy-five years with no record title, 
the record owners, who knew of such user and by silence corisented 
to it, would be deemed to hâve dedicated for a cemetery so much of • 
the lot as was actuallyso used. 

The deed to Cleland having been to him, his heirs and assigns for- 
ever, "for the use and purpose of a private cemetery or burying ground 
for the dead and to and for no other use or purpose whatever," sub- 
ject to a share of the expense and to the rules and régulations for 
maintaining the cemetery in good condition, he had a base fee there- 
under, subject to restriction relative to expense and rules and régula- 
tions. Pitcairn v. Homewood Cemetery Co., 229 Pa. 18, 71 Atl. 1105. 
In that case, decided in 1910, a cemetery company was restrained from 
preventing the érection of a mausoleum by a lot owner on a portion 
of the lot on which it was intended to be placed. The court said : 

"What Is the Interest of the plaintlfl In thls lot? • * * The convey- 
ance is, in terms, of the lot Itself, not of a mère interest therein. The deed 
is for the considération of $9,000, and purports to 'grant, bargain, sell and 
convey,' said lot to 'Robert Pitcairn, his heirs and assigna,' to hâve and to 
hold the same to him, 'his heirs and assigns forever,' subject to the conditions, 
etc., 'speclfied in the rules and régulations hereto annexed,' together with a 
warranty. ■* * * By the terms of the deed itself, the lot is to be held 
subject to the rules and régulations annexed. Thereby, the use of the lot 
is limited to the use of the burial of the dead. The purchaser cannot erect 
improper tmprovements, he cannot transfer or assign the lot without the 
consent of the défendant, and he holds the lot subject to the rules which 
may from time to time be adopted by the board of managers. • * * But 
there is no restriction upon the power of the owner to devise the lot by will, 
nor is there any restriction which will prevent Its descent according to the 
law of inheritance. Hence we conclude that the estate which vested in 
Robert Pitcairn, by virtue of said deed, is more than was acquired by the 
conveyances, considered in Kincaid's Appeal, 66 Pa. 411 [5 Am. Rep. 377] in 
Hancock v. McAvoy, 151 Pa. 460 [25 Atl. 47, 18 L. R. A. 781, 31 Am. St Rep. 
774] and that Une of cases. • * * We are thus unable to agrée with the 
défendant that Robert Pitcairn acquired but a license or easement in the lot 
aforesaid." 

Cleland's estate under the deed in question being transmissible and 
descendible, the complainants hâve inherited from two of his three 
children to whom the burial lot was devised equally in fee two-thirds 
of the right, title and interest conveyed to him. 

I think there is something wrong in point of law as well as in point 
of morals involved in the proposition that Cleland, after the exécu- 
tion and delivery of the deed to him, and the receipt by the owner of 
the cemetery from him of valuable considération therefor, and the 
expenditure by his descendants of labor and money in the construc- 
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tion and érection of a vault, monument and other improvements, is 
to be treated as having obtained a mère license or privilège, determin- 
able at any moment tlie owner of the cemetery may find it advantage- 
ous or profitable to dispose of it or a part of it for some foreign pur- 
pose. If it be assumed in accordance with the contention of counsel 
that the corporation défendant has the right, were it not for the deed 
to Cleland, to convey in fee a portion of the cemetery to Bailey for 
the purposes of a public library, I fail to perceive why the predeces- 
sor in title of the corporation défendant had not a right to convey in 
fee a portion of the cemetery to Cleland for proper burial purposes. 
The suggestion that under the deed to Cleland there was only a right 
to hold and maintain the burial lot so long as the cemetery should re- 
main as such does not affect the question whether the owner of the 
cemetery did not preclude itself from discontinuing the cemetery as 
such, in the absence of proper législative authority to that end. The 
argument on the score of hardship advanced on the part of the de- 
fendants has, I think, but little force, especially under the circum- 
stances of this case. No complaint has been made of the cemetery. 
It has been maintained in excellent order and condition ; and no rea- 
son appears, unless the désire to receive the purchase money contracted 
to be paid by Bailey, why the cemetery, or a large portion of it, should 
now be dismantled, aliened and applied to other uses. 

In Brick Presbyterian Church, 3 Edw. Ch. (N. Y.) 155, it was held 
that where a religious corporation had acquired land in fee for the 
purposes of a church and a grave yard, it could grant in fee a portion 
of the land for a burial vault, and that the same could not be sold 
against the objection of the grantee. The point was raised and -sus- 
tained that "no sale or aliénation of the property, by which it is to be 
converted to secular purposes, can be made, without infringing vested 
légal rights." The court distinguished between pew-holders and vault 
owners; recognizing that the right of the former would fall with the 
destruction or removal of the church building, but that a conveyance 
in fee of the land for a vault gave a permanent and substaiitive right 
to the soil. It said: 

"Since, then, there may be a right of property acquired In monuments or 
tombs erected by a faculty or grant, why may not such a right be acquired by 
purchase from the corporation of a religious soclety? A vault, in référence 
to interment, is but a place to entomb ; and when so used, becomes a tomb : 
a réceptacle for the dead — a last resting place. A grant of such a place gives 
an exclusive right; and why may it not be perpétuai? • * * It is cer- 
tainly compétent for a man, at this day, to buy the fee simple of an estate 
in land for the purposes of sépulture ; and when converted to that use, the 
title may descend or be agaln the subject of sale. The conveyance » * * 
to the church * * * was a conveyance of the fee of the land, a base or 
determinable fee, belng subject to a quit rent and to a condition that the land 
should be approprlated to a particular purpose — ^that of a church and ceme- 
tery. This renders it a conveyance to a plous and charitable use; but it was 
still a conveyance of the land and conferred on the grantees an estate and 
interest In land for the purposes intended. In appropriating this land to 
such intended purposes, it was compétent for the trustées to dispose of it as 
they might think proper not Inconsistent with the grant and the use for 
whlch they expressly held it, namely, on a part of the ground to erect a clmrcli 
édifice ; in another part to construct vaults for public use, reserving a spate 
for graves to be opened, on such terms as they mlght think proper to pre- 
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scribe; and the residue to lay out for private vaults and to sell the sites or 
ground for ttiat purpose. And such sales might be of the fee of the land ; — 
true, only a base' fee, such as had been conveyed to them. • ♦ * The 
intention obviously was, to sell and dispose of the land; and not to grant a 
œere temporary use or privilège to construct vaults in the land wlth a reserve . 
of the tltle to the church. * • • i cannot but conclude that the deed and 
the lease in question confer title to the land, and not a mère easement or 
privilège to inter the dead. If I am correct in this, it can make no différ- 
ence that any further interments are now prohibited withln thèse vaults, and 
certainly no argument drawn from this circumstance can give the petitioners 
any right to résume the control of the vaults, to break them up or desecrate 
the ground." 

'The case before this court is stronger for the complainants 
than that of Brick Presbyterian Church in that, while hère there 
bas been no législative action for the discontinuance of the cemetery, 
there an application for the sale of the entire property was made 
under the New York statute of March, 1806, (Laws 18Ô6, c. 43) au- 
thorizing the Chancellor upon application of any religious corpora- 
tion to order the sale of its real estate and direct the application of 
the proceeds to "such uses as the same corporation, with the con- 
sent and approbation of the chancellor, shall conceive to be most 
for the interest of the society to which the real estate so sold did 
belong." While the existence of that statute bas led to some con- 
trariety of view as to the force of the décision in Brick Presbyterian 
Church, its reasoning applies in full force to the case in hand. 
Windt V. German Reformed Church, 4 Sandf. Ch. (N. Y.) 471, was 
decided with référence to the act of April 11, 1842 (Laws 1842, 
c. 215), which provided as follows: 

"Sec. 2. It shall not be lawful for any person or persons to remove any 
dead body or human remains from any burying ground, for the interment 
of which compensation shall bave been received by any church or religious 
corporation, or by any ollicer or officers thereof, and which shall hâve been 
used for that puipose during the last three years, with the Intent to couvert 
the said burying ground to any other purpose, wlthout having first obtained 
the consent in writiug of three-tourths in number of the congrégation or 
society of such church or corporation ; and which consent shall be proved or 
acknowledged and recorded in the manner prescribed by the first section 
of this act, before any such removal shall be commenced or attempted." 

Notwithstanding the above act, the provisions of which had been 
fully complied with, the complainants sought to restrain the church 
from removing the remains of relatives from the burial lots in which 
they had been interred. No one of the complainants had any deed 
of a vault or a portion of the ground, or any title thereto. The 
court distinguished between the rights of those who held title to 
vaults or burial lots and those who did not, and while holding that 
a sale efïected pursuant to the statute was good as against the latter, 
said: 

"Where vaults or burying lots, hâve been conveyed by religious corpora- 
tions, rights of property are conferred upon the purchasers. This was the 
case with the corporation of the Brick Presbyterian Church, 3 Edw. Ch. 155. 
The right is like that to any other real estate, and is as perfect without sépul- 
ture, as it is where the grantee has used it for that purpose." 
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[7] The rîght of property of those acquiring burîal lots under 
conveyances in fee is recognized in many other cases, among which 
are New York Bay Cemetery Co. v. Buckmaster, 49 N. J. Eq. 
439, 24 Atl. 2, where the conveyance of the burial lot was "subject, 
however, to the conditions and limitations and with the privilèges 
specified in the rules and régulations now made, or that may here- 
after be made, and adopted by the managers of the said cemetery 
for the govemment of the lot-owners and visitors to the same." 
Rosehill Cemetery Co. v. Hopkinson, 114 111. 209, 29 N. E. 685; 
Clark V. Rahway Cemetery Co., 69 N. J. Eq. 636, 61 Atl. 261, where 
the conveyance to the lot owner was "subject to such rules and 
régulations as the trustées thereof hâve or may adopt respecting the 
said cemetery and its management." 

A court of equity at the instance of'proper parties has power to 
restrain the threatened wrongful destruction or removal of tombs, 
vaults, coffins, human remains, or monuments in or from a cemetery, 
or wrongful injury thereto, or to the burial premises. Beattv v. 
Kurtz, 2 Pet. 566, 7 L. Ed. 521 ; Bovce v. Kalbaugh, 47 Md. 334, 
28 Am. Rep. 464; Davidson v. Reed, 111 111. 167, 53 Am. Rep. 613; 
Wormley v. Wormley, 207 111. 411, 69 N. E. 865, 3 L. R. A. (N. S.) 
481 ; Roundtree v. Hutchinson, 57 Wash. 414, 107 Pac. 345, 27 L. 
R. A. (N. S.) 875; Kelly v. Tiner, 91 S. C. 41, 74 S. E. 30; Mitchell 
v. Thorne, 134 N. Y. 536, 32 N. E. 10, 30 Am. St. Rep, 699; Ritter 
v. Couch. 71 W. Va. 221, 76 S. E. 428, 42 L. R. A. (N. S.) 1216. 

[8] The several owners and holders of lots in a cemetery hâve 
a common interest in its décent and proper maintenance as a whole. 
Clark V. Rahway Cemetery Co., 69 N. J. Eq. 636, 640,. 61 Atl. 261 ; 
Tracy v. Bittle, 213 Mo. 302, 112 S. W. 45, 15 Ann. Cas. 167; 
Rosehill Cemetery Co. v. Hopkinson, 114 111. 209, 29 N. E. 685. For, 
while each owner or holder is directly and immediately interested in 
the lot controlled by him, he is at the same time interested that its 
stirroundings shall be those appropriate to a well ordered resting 
place for the ashes of the dead, and not converted into a waste place 
or a dumping ground for refuse matter or the accumulation of 
débris, or into a site for the érection of buildings foreign to the 
pious or charitable use to which the land has been dedicated and de- 
voted. There is an implied contract to this eflfect between those 
owning or controlling the cemetery and those acquiring the ownership 
or possession of burial lots therein. And so long as the cemetery 
continues as such it is immaterial that interments may hâve ceased 
by reason of overcrowding or- • considérations touching the public 
health or other cause. In Stocktpn v. Newark, 42 N. J. Eq. 531,. 
541, 9 Atl. 203, 208, the court said: 

"The object of burial Is not to put the dead away temporarily, merely, but 
to place them in a final restiag-place. When land is given in trust for a burial- 
place, it obviously can by no means be said that the trust is at an end when 
the last "body which can be burled in It has been deposited. The expectation in 
the burial of the dead is that they are to remaln permanently, and the unau- 
thorlzed disturbance of their remalns is regarded with abhorrence as a dese- 
cration, and Is crlmlnal. A trust for a burial-place dévotes the ground to 
the perpétuai repose of the remains of the dead." 
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There is abundant authority to the effect, not only that a wrongful 
threatened destruction or dismantling of a cemetery may be the sub- 
ject of injunctive relief at the hands of any one or more of those 
directly and immediately interested therein, but also that persons 
having relatives and friends buried in a cemetery may maintain a 
suit to enjoin the defacing or desecration of the graves, monuments, 
etc., and to préserve the premises as a cemetery. Wormley v. Worm- 
ley, 207 m. 411, 69 N. E. 865, 3 L. R. A. (N. S.) 481 ; Beatty v. 
Kurtz, 2 Pet. 566, 585, 7 L. Ed. 521 ; Boyce v. Kalbaugh, 47 Md. 
334, 28 Am. Rep. 464; Tracy v. Bittle, 213 Mo. 302, 112 S. W. 45, 
15 Ann. Cas. 167; Roundtree v. Hutchinson, 57 Wash. 414, 107 
Pac. 345, 27 L. R. A. (N. S.) 875 ; Kelly v. Tiner, 91 S. C. 41, 74 
S. E. 30; Ritter v. Couch, 71 W. Va. 221, 76 S. E. 428, 42 L. R. 
A. (N. S.) 1216; Davidson v. Reed, 111 111. 167, 53 Am. Rep. 613; 
Mitchell V. Thorne, 134 N. Y. 536, 32 N. E. 10, 30 Am. St. Rep. 699; 
Lay V. Carter, 151 N. Y. Supp. 1081. 

The right of the complainants to sue on behalf of themselves and 
others is supported by equity rule 38 (198 Fed. xxix, 115 C. C. A. 
xxix) which provides : 

"When the question is one of common or gênerai Interest to many persong 
constituting a class so numerous as to make it impracticable to bring them 
ail before the court, one or more may sue or défend for the whole." 

This rule accords with the principle, laid down by Pomeroy, per- 
mitting such a suit — 

"where a number of persons hâve separate and individual elaims and rlghts of 
action against the same party, but ail arlse from some common cause, are 
governed by the same légal rule, and involve similar facts, and the whole mat- 
ter mlght be settjed In a single suit brougUt by ail thèse persons unitlng as 
co-plaintifls, or one of the persons suing on behalf of the others, or even by 
one person suing for himself aJone." 

That the jurisdictional .amount is involved in this controversy, 
whether treated as relating to the cemetery as a whole or only to the 
Cleland burial lot with its vault, monument, etc., is clear and un- 
questioned. 

•The défendants in support of their contentions hâve cited a number 
of cases, to some of which référence will now be made, decided under 
or in view of statutory enactments. Unless read in connection with 
the statutes thèse cases are misleading and embarrassing ; but when 
so read it will be found they lend little, if any, support to the proposi- 
tions for which they are cited. In Richards v. Northwest Protestant 
Dutch Church, 32 Barb. (N. Y.) 42, an injunction against the removal 
of the remains of tlie plaintiff's relatives from a certain vault in a 
church yard and the destruction of the vault was refused. The déci- 
sion was under the New York statute of March, 1806, abovè referred 
to in connection with the case of Brick Presbyterian Church. The re- 
ligions corporation had conveyed a pièce of ground in the church-yard 
to the grantee, "his heirs and assigns, forever," to be used "for the 
purpose of a burial place, and for no other purpose whatever," and on 
the lot so conveyed the vault in question was constructed. The lot was 
conveyed and the vault constructed in the face of the above statutory 
237 F.— 16 
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provision. Proceedings for the sale of the church premîses, înclud- 
ing the lot and vault, were duly had pursuant to the statute. The court 
said: 

"Bvery person purchasing either a pew In a church édifice, or a grave In a 
church-yard, appendant to a church, does so wlth the full knowledge and 
implied understanding that change of cireumstances may, In time, require a 
change of location; and that the law, (a positive statute whieh has been In 
existence hearly half a century,) lôoblng to such exigency, authorizes the 
corporation, when it arrives, as the représentative of ail interests, with the 
sanction of the court, to sell the soil In absolute fee, discharged of ail 
easements, and to make some otlier more appropriate Investnaent or disposi- 
tion of the proceeds." 

Went V. Methodist Protestant Church, 80 Hun, 266, 30 N. Y. Supp. 
157, was decided under the New York statute of April 12, 1893, which 
provided ; 

"The Methodist Protestant Church of the Village of Wllliamsburgh Is 
liereby authorized to remove or cause to be removed from said land the re- 
mains of ail bodies buried and now remaining thereln and ail monuments, 
headstones and lot or plot fenees thereon, to some cemetery or other sult- 
able place or places ; and to procure by purchase or otherwise, other land 
to be used for cemetery purposes ; and to sell, at public or private sale, the 
said land nov? belonging to said Methodist Protestant Church of thé Village 
of Wllliamsburgh, and by good and sufflcient deed or deeds to convey the 
same to the purçhaser or purchasers thereof, and to apply so much of the 
proceeds of such sales as may be required for such purpose toward payment 
of the expenses of said removal and the procuring of a suitable place or 
places to whlch such removal may be made as herein provided for." 

A judgment restraining the défendants from selling the cemetery or 
in any manner interfering with or using it except for cemetery pur- 
pqses was reversed, the court saying: 

"The power of the Législature to prohiblt Interments In 6r to remove the 
dead from cemeterles which in the advance of urban population may be detri- 
mental to the public health or in danger of becomlng so, is not at this day a 
debatable question. * • • My conclusion is that the act of 1893 was a 
yalid exercise of législative power, and the action of défendants thereunder 
cannot be restralned." 

Craig V. First Presbyterian Church, 88 Fa. 42, 32 Am. Rep. 417, was 
decided under the Pennsylvania act of April 18, 1877 (P. L,. 54). Qn 
a pétition by the trustées of the church for the removal of the remains 
of the dead from a portion of its burial grounds, a decree was granted 
accordingly, the court holding that the statute authorized such action, 
and stating : 

"The right of the législature to àuthorize the removal of the remains of the 
dead from cemeterles is well settled. So it may delegate such power to mu- 
niclpalitles. It Is a police power necessary to the public health and comfort." 

The constitutionality of the statute was assailed. But it is wholly 
immaterial" so far as présent purposes are concerned whether it was 
valid or invalid; for the fact remains that the decree was expressly 
based upon the statute. In the course of the opinion the following 
signiiicant langtiage was used: 

"The record does not show, nor does Mr. Craig allège that he has buried 
any dead in the gi-ounds, or that he has any right to do so. Mr. Guthrie al- 
lèges that he has relatives buried there, but in no part of the record does he 
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show that he has any rlghts of sépulture in said grounds or any contract re- 
lation with the church. * * • We hâve no accurate information as to 
the précise nature of the relations between the church and those privileged to 
bury in its grounds. It does not appear that any one of them had any right 
to or title In the soll, nor any right of sépulture in any particulax lot or place 
In the yard." 

In this case Chief Justice Agnew delivered a forcible dissenting 
opinion. His views, however, did not prevail as against the provisions 
of the act. But some of his language is pecuUarly appropriate to the 
case in hand, where there is or has been no such statute. He said : 

"To coin money out of the bones of the dead, Is to violate a purchaser's 
right of sépulture, contrary to the Instincts of the race and the keenest sensi- 
billties of the heart. Among ail tribes and nations, savage and civilized, the 
resting places of the dead are regarded as sacred. There meraory loves to 
linger and plant the choicest flowers ; there the sorrowing heart renews the 
past, rekindles into life the viewless forms of the dead, revives the scènes 
where once they moved, and recalls the happy hours of love and friendshlp. 
There parent and child, husband and wife, relatives and friends, with broben 
spirits and crushed hopes, revlslt often the spot where they deposited thelr 
dead. Who does not feel the fountains of his heart broken up and the warm 
gushings of émotion, when standing over the green sod which covers the 
departed. Wherever the simple stone is placed, or the marble monument is 
reared, spontaneous thought inscrIbes upon it 'sacred to the memory." 
• * • Can a private association, corporate or unincorporate, sell a right 
of sépulture to-day, and to-morrow or next year retake the ground for a 
lecture or a school room? It is Immaterial whether a grant of sépulture con- 
fers an estate or privilège; It is a purchased right founded In contract, whIch 
no law can violate, except for a public necessity. • * • It has no analogy 
to the privilège of a pew and cannot fall with the building. Its occupancy 
is permanent, not like that of a pew, perlodical and temporary. If the 
building fall, is burned, destroyed or rebuilt, the pew right falls with It. But 
the purchased grave has no such necessary and Intrinsic weakness of title. 
There the body is laid away, according to the rites of Christian burlal, and 
In the acts of Christian faitb, to await the résurrection mom, when its 
dust, reanlmated by the Creator's call, shall rise to meet the Lord. Theu 
why should a Christian congrégation violate instinct and law, on the ground 
of privilège? • * ♦ This is a contract privilège not dépendent on a build- 
ing. If I buy the privilège of running water, or a right of way, or a right to 
open my Windows over my neighbor's yard, what law justifies its violation?" 

Partridge v. First Independent Church of Baltimore, 39 Md. 631, 
was decided under the Maryland statute of March 28, 1868 (Laws 
1868, c. 211), which provided for the sale under a decree of court of 
"any ground dedicated and used for the purposes of burial in which 
lots hâve been sold and deeds executed or certificates issued to the 
purchasers of such lots, provided such lots shall be no longer used for 
burial purposes" ; and f urther provided as f ollows : 

"That a decree passed in a proceeding for the sale of a burial ground 
shall be valid to pass the title to the purehaser or purchasers of the same or 
any part thereof free, clear and discharged of and from the clalms of the 
corporation or trustées who may hold the same for the purposes aforesald, 
their successors or assigns and of ail persons [having] an Interest as lot 
holders In such ground whether they are entitled as original lot holders and 
whether they be résidents or nonresidents, adults or Infants." 

It was conceded that the "proceedings for the sale * * * were 
in ail respects regular, and in conformity to the requirements of that 
act." The claimants of the burial lots did not hold deeds therefor but 
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only certificates "signed by the chairman of the trustées, and attested 
by the register" ; and the court said : 

"What rlght or Interest dld thlg certlflcate confer upon Its holder? We 
thlnk It clear that It conferred no title or estate in the soll; nor could It 
operate as a grant of an easement, because It was not under seal, nor was it 
acknowledged and recorded, so as to be effective to convey sucli an interest. 
• » • Whenever, therefpre, by lawful àuthority, the ground ceased to be a 
place of burial, the lothiolder's rlght and privilège ceased, except for the pur- 
pose of removing the remains previously buried." 

Schier v. Trinity Church, 109 Mass. 1, was decided under chapter 
221 of the Massachusetts statutes o£ 1871, which provided in the first 
section that the church might sell and convey at private or public sale 
the land upon which the church building then stood, together with the 
buildings thereon standing, and might give to the purchaser or purchas- 
ers "good title, f ree of any trusts," and in the second section for the ap- 
praisal of pews in the church and of the rights in tombs under the same, 
and in the third section for the application of thé balance of proceeds 
of sale over and above the payment of debts of the proprietors of the 
said pews and rights in tombs, toward the purchase of land for the 
érection of a new church, to be held "upon tihe same trusts, if any, as 
the estate and church in Summer Street are now held." It was held 
that where real estate "is held in trust for the gênerai purposes of the 
religious Society, and cannot otherwise be conveyed, the Législature 
has constitutional power to authorize the trustées to couvert their real 
estate intopersonal, in order that the avails may be reinvested or oth- 
erwise appropriated to the purposes of trust." The court added : 

"The défendants contend that the rights in tombs are mère licenses, and 
revocable at any time. • * * But it is not necessary to décide that ques- 
tion, as the législative act justifies thls reinoval of the tombs." 

In Brendle v. German Reformed Congrégation, 33 Pa. 415, on 
which some stress has been laid, certain members of the congrégation 
sought to restrain it and its trustées from mortgaging real estate 
which had been conveyed by Casper .Wistar to certain persons in fee 
simple, who shortly thereafter executed a déclaration of trust to 
the effect that the land was granted to them by direction of members 
of the Dutch Reformed Church or Congrégation, at Tulpehocken, 
and that they held the same in trust, "for the benefit, use, and behoof 
of the poor of said Dutch Reformed Congrégation, at Tulpehocken, 
aforesaid, forever ; and for a place to erect a house of religious wor- 
ship, for the use and service of the said congrégation; and if occa- 
sion shall require, for a place to bury their dead." The court be- 
low found that "the congrégation fumished the purchase-money, and 
the grantees originally took the convey ance for its use." A church 
was built upon the land and a portion dedicated for a grave yard. 
Long afterwards it was resolved by the congrégation at a regular 
church meeting to pull down the old church and build a new one 
on its site, and also anothernew church in a différent locality; and 
it was determined to borrow money for the accomplishment of the 
end in view. The court below said; 
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"There îs nothing In the original conveyance of the hundred acres of land, 
even tending to show that Casper Wlstar conveyed it to the persons thereln 
named as a charity, or for any such use or purpose. On the contrary, It 
purports to be an absolute sale, for a full and adéquate considération, without 
any trust whatever. When the congrégation became the owners of the 
property, through the purchase of thelr trustées, they had a rlght to give it 
such direction as they thought proper — authorlze it to be sold agaln, held for 
the érection of a church, a school, a burial place, or any other useful purpose. 
* * * We do net conslder that any founders of thls charity Intended that 
thelr bones or those of thelr descendants should ever be sold or mortgaged to 
strangers, under any pretext of expedlency or necesslty. * • • We fully 
agrée with ail the sentiments so beautlfuUy expressed by Mr. Justice Wood- 
ward, in Brown v. Lutheran Church, 11 Harris 123 Pa.] 495, and belleve with 
him, 'that the restlng-place of the dead should be hallowed ground.' « • • 
We belleve it our duty to restraln, by injunctlon, thls congrégation from sell- 
ing, or encumbering by mortgage or judgment, so much of the hundred acres 
of land descrlbed in the blll as has been set apart for a grave yard." 

A decree was accordingly made restraining the défendants from 
selling, mortgaging or encumbering the burial ground, or the old 
church, but permitting them' to sell, mortgage or encumber the rest 
of the property. No appeal was taken from the injunctive feature of 
the decree, but only from that part which granted the above per- 
mission. The decree was affirmed. The above case is radically dif- 
férent from that in hand, in that hère there was no plain conveyance 
by Stidham in fee simple, without the expression of any charitable 
or pious use or trust, and, further, in that such use or trust had been 
created and constituted before the act of 1744 was passed. In 
Rayner v. Nugent, 60 Md. 515, the court dealt with a mère cer- 
tificate for a burial lot, signed by the secretary of the board of trus- 
tées of a religious corporation, but without the corporate seal or other 
formality of exécution. It was held that when the corporation de- 
cided that the cemetery was no longer désirable as a place of inter- 
ment, "that décision operated to revoke the certificate or license, and 
the right of further interment was extinguished," and, the bodies 
of those buried in the cemetery having been removed, the lot holders 
had no interest in the premises. It was further held that the fact 
that a corporation made a private sale of the property, and not one 
under a bill filed pursuant to the act of 1868, did not distinguish the 
case in principle from Partridge v. First Independent Church of 
Baltimore, 39 Md. 631. In my opinion, the décision in Rayner v. 
Nugent is very questionable ; but, however that may be, the facts 
hère disclosed clearly distinguish the présent from the Maryland case. 
Kincaid's Appeal, 66 Pa. 411, 5 Am. Rep. 377, was decided under the 
Pennsylvania statute of April 13, 1867 (P. L. 1234), authorizing the 
vacation and sale of a cemetery by commissioners and the removal 
of the bodies to other land to be purchased with the proceeds, and, 
after defraying expenses, the payment of the balance to the lot 
holders according to their rights to be ascertained by arbitrators ap- 
pointed by a court. A preliminary injunction had been granted 
restraining the défendants, who claimed to act under the statute, from 
"digging up and removing the dead," etc The décision was based 
upon the statute, the court saying: 
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"We hâve come, then, to the conclusion that the act of assêmbly of Aprlî 
13th, 1867, wag constltutlonal and valld, and that the preliminary injunction 
below- ought not to hâve been awarded." 

And Sharswood, J., in delivering the opinion of the court, drew 
attention to the fact that the certificate for burial lots, though under 
the corporate seal, did not contain "words of inheritance." Pitcairn 
V. Homewood Cemetery, 229 Pa. 18, 71 Atl. 1105, serves to distin- 
guish Hancock v. McAvoy, 151 Pa. 460, 25 Atl. 47, 18 L. R. A. 781, 
31 Am. St. Rep. 774, from the case in hand. In Riggs v. New Castle, 
229 Pa. 490, 78 Atl. 1037, 140 Am. St. Rep. 733, the ancestors of 
the plaintiffs entered, as parties of the first part, into a written agree- 
ment under seal with the borough of New Castle that the borough and 
its assigns might and should occupy forever for "purposes of wharf" 
a strip of land on the west side of Neshannock creek, in considér- 
ation that the parties of the first part, and their heirs and assigns, 
forever, should and might occupy a certain pièce of land then owned 
by the borough. The court recognized as a gênerai rule that "a 
déclaration in a grant to a corporation that land is conveyed for cer- 
tain purposes does not necessarily import a limitation of the fee," 
and that the phrase "for purposes of wharf" in the absence of any 
provision for "a forfeiture or termination of the estate" or of any 
"words which must be taken as a condition" could not be construed 
as a limitation of the estate. The case has no application to the 
situation of lot owners in a cemetery arising from their contractua! 
rights as sùch with the owner of the cemetery or from their owner- 
ship in fee of burial lots. In Burton's Appeal, 57 Pa. 213, a religious 
corporation applied to the court of common pleas for the sale of 
real estate owned by it for the payment of its debts and a sale was 
accordingly ordered and made pursuant to the provisions of the Penn- 
sylvania statute of April 18, 1853 (P. L. 503), which expressly au- 
thorized the same. In Stuart v. Easton, 170 U. S. 383, 18 Sup. Ct. 
650, 42 1,. Ed. 1078, a Pennsylvania statute provided that a lot of 
land should be acquired in fee "in trust, and for the use of the inhabi- 
tants of the said county [Northampton], jmd thereon to erect and 
build a court house and prison, sufficient to accommodate the public 
service of the said county, and for the ease and convenience of the 
inhabitants." Subsequently a patent was executed for the lot in fee, 
"in trust, nevertheless, to and for the erecting thereon a court house 
for the public use and service of the county, and to and for no other 
use, intent, or purpose whatsoever." A court house was built upon 
the lot and remained there until 1862 when it was removed. Entry 
was made and an action of ejectment was subsequently brought by 
the sole heir of the original grantors for the recovery of the posses- 
sion of the lot for breach of an alleged condition as to its use. The 
court, among other things, said : 

"The proper construction of the patent In question is free from difflculty 
when construed in connection with the act of the assêmbly to which the patent 
refers. The act of 1752 constitut^d the authority of the trustées for acquir- 
ing the land in question, and that authority was to the individuals named in 
the act 'to purchase and take assurance to them and their helrs of a pièce 
of land situate in some convenient place In the said town of Easton, in trust 
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and for the use of the Inhabitants of the said county.' ♦ * * The provi- 
sion foUowing the authorizatlon to acquire the land, 'and thereon to erect and 
build a court house and prison,' was no more than a direction to the trustées 
as to the mode of use to be made of the land after it had been purchased." 

The question in the case was one of condition subséquent between 
the heir of the original grantors and the public, and, as stated in con- 
nection with Riggs V. New Castle, the décision is inapplicable to lot 
owners in a cemetery. Wright v. Morgan, 191 U. S. 55, 24 Sup. Ct. 
6, 48 ly. Ed. 89, recognizes the doctrine of Stuart v. Boston, but does 
not apply to the facts in the présent case. Rawson v. Inhabitants of 
School District No. 5 of Uxbridge, 7 Allen (Mass.) 125, 83 Am. Dec. 
670, was a writ of entry to recover land in Uxbridge. The demanded 
premises were included in a deed to the inhabitants of Uxbridge, dated 
March 20, 1737, "to hâve and to hold the said given and granted prem- 
ises, with ail ye appur'^^^, and priviledges and commodities to the same 
belonging or in any wise appertaining, to the said town of Uxbridge 
forever, to their only proper use, benefit and behoofe, for a burying- 
place forever." The town entered upon the conveyed premises and oc- 
cupied the same for a burial place for many years. In 1860 the town 
after a vote for that purpose sold the premises and the purchasers en- 
tered upon and enclosed the same "within their schoolhouse lot, and 
removed the remains of persons buried there, and lowered the grade of 
the earth, and appropriated the land to use for school purposes, and no 
other." It was held that the demandant was not entitled to recover 
possession of the premises as the conveyance was not upon a condition 
subséquent. In Hopkins v. Grimshaw, 165 U. S. 342, 354, 17 Sup. Ct. 
401, 41 L. Ed. 739, the above case was distinguished from that before 
the Suprême Court; but whoUy aside f rom this circumstance the Mas- 
sachusetts case did not présent or involve any controversy between 
owners or holders of burial lots and those seeking to dismantle or 
injure the saine or remove remains therefrom. Krauczunas v. Hoban, 
221 Pa. 213, 70 Atl. 740, was decided under the Pennsylvania statute 
of April 26, 18^5 (P. L. 328), and does not bear upon the présent case. 
In State v. Wiltbank's Adm'r, 2 Harr. (Del.) 18, it was held that a "de- 
visé" of money arising from land "to the trustées of the Methodist 
Episcopal Church in Dover, by whatever name or style they may be 
known in law, to be by the said trustées of the said M. E. Church ap- 
plied in such manner as they shall devise, towards educating poor chil- 
dren of members of said church," was void; that it could not take 
effect under the act of February 3, 1787, as under it "ail devises of land 
to religions corporations are void"; nor could it be sustained under 
the act of 17 Geo. II, on the ground of its being a devise for char- 
itable purposes, 

"for by the 4th section of that act It deelared, that such socletles, or any per- 
sons In trust for them or to their use, shall not be authorized by that act to 
take or recelve any lands, etc., by glft, grant, or otherwise, for or towards the 
maintenance or support of the said churches, bouses of worship, schools, or 
almshouses, or the people belonging to the same, or for any other use or pur- 
pose, save for the uses in that act mentioned. • • • TJnder the act of Geo. 
II, such a corporation had the political capaclty to take lands by devise, prlor 
to the act of 1787 : it authorized them to take in this way, for certain pur- 
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poses wMch are enumerated, and for certain pnrposes onljr'; tte maintenance 
and support of scbools Is not one of thèse purposes, ànd Is so ezpressly de- 
clared." 

In my opinion State v. Wiltbank's Adm'r has no application to a con- 
veyance in 1737 to unincorporated trustées of an unincorporated re- 
ligious Society of land for the pious and charitable use of a burial 
ground in perpétuity. 

Griffitts V. Cope, 17 Pa. 96, and several other décisions cited by the 
défendants recognizing the doctrine there laid down form a class by 
themselves. That case was an action of ejectment brought to recover 
possession of certain real estate on the ground that the trust or char- 
ity on and for which it had been devised had been abandoned by the 
donees. The nature of the devise was stated by the court as foUows: 

"Strlking out the machlnery by whlch this devise Is to be effectuated, we dls- 
cover that the substance of it may be stated as foUows : If the Quaker Meet- 
ing shall agrée In good faith to accept the lot on Fine street, for the purpose 
of building a Meeting-house upon It, then I devise the same to them and thelr 
successors. Both the language of the devise and the Influence of the act of 
1731, for enabling religions socletles to hold land, constraln us to conslder 
thls lot as glven and accepted for a place of rellglous worshlp. » » • Let 
it be remarked, that a conveyance of laad to a religlous society impUes a reli- 
gions use, and that, by our act of 1731, a rellglous society could hold to no 
other use. * • • AU religions socletles hold land for a quallfied purpose, 
because the law does not allow tJiera to hold for gênerai purposes. But thls 
qualification has place only as between the public and the holders, and not 
between the grantors and the holders. It is not a qualification of the estate 
as granted, but of the uses to which, in such hands, it may lawfully be ap- 
plied. It Is not Intended to prevent aliénation to gênerai purposes, but to pre- 
vent a rellglous society from uslng land for gênerai purposes. It defines a 
duty of religions socletles to the state, not to thelr grantors. The use to whlch 
the grantlng clause déclares that thls land is to be applled is of the character 
whlch the law requires, and is the most ordinary purpose for which rellglous 
socletles require land. The presumptlon would therefore appear falr and 
obvions, that, by that déclaration, the devisor merely meant to make the grant 
lawful upon Its face. This construction fully satlsfles ail parts of the devise. 
The devisor uses words of fee simple ; and the other words, that truly descrlbe 
ail such estâtes in such hands, cannot be construed to reduce a fee simple to a 
quallfied fee. To produce this effect It Is necessary that other words be àdded, 
showlng clearly that the testator Intended that the land should revert on 
the abandonment of the partlcular use. Thèse grants are, as between the 
grantor and grantees, fées simple, and as between the trustées and beneflclarie» 
they are trusts." 

Thèse views were prefaced with the statement that 

"our law discourages the fettering of estâtes and puttlng them Into mortmaln, 
and therefore favors the construction which relleves from restrainta upon 
aliénation." 

It was held that the plaintifïs were not entitled to recover as title 
had passed to the purchaser from the Monthly Meeting. The doctrine 
of GrifEtts V. Cope involves the proposition that in Pennsylvania since 
the passage of the act of February 6, 1731 (1 Smith's Laws, p. 192), 
which is similar to the Delaware statute of 1744, a grantor, in Con- 
veying laiid in fee to a k-eligious society or corporation for expressed 
charitable or religions uses for which the society or corporation is 
authorized to hold and employ land, will, in the absence of clear évi- 
dence to the contrary, be presumed to intend, not to impress by his con- 
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veyance upon the land a charitable or religious use, but to vest the 
land in the society or corporation in fee subject to aliénation by it 
for gênerai purposes, but which, so long as not aliened, shall be 
used only for the purposes for which under the law of its being 
it is empowered to use and employ land. It is not denied in Griffitts v 
Cope or kindred cases that by the use of suitable terms land may be 
conveyed to an incorporated religious society to be held in perpetuity 
for a pious or charitable use falling within the corporate purposes in 
such manner that an abandonment of the use may either constitute a 
breach of a condition subséquent or give rise to a resulting trust. But 
it must be clear that sùch was the intention of the grantor. Presump- 
tively no religious or charitable use is created by the grantor, but what- 
ever use of the kind exists results from the ownership of the land by 
the society or corporation, and its necessary subjection to the pur- 
poses, limitations and restrictions imposed by the law of its being. I 
do not see how the doctrine of Griffitts v. Cope can apply to this case. 
For, as before stated, more than six years before the enactment of the 
Delaware statute of 1744 an admittedly charitable or pious use in per- 
petuity was created by the conveyance from Stidham ; and when that 
act was passed, ratifying and confirming that conveyance "according to 
the true intent and meaning" of the same, the land continued impressed 
with the trust and use created by Stidham (Stockton v. Newark, 42 N. 
J. Eq. 531, 539, 9 Atl. 203), and was not destroyed by that act, as 
would necessarily hâve been the case had the doctrine of Griffitts v. 
Cope been applicable and operative. Further, that case did not 
deal with a burial ground or cemetery or the rights acquired by indi- 
viduals to sépulture therein. 

I recall no case in which it has been held that the title of a burial 
lot owner under a deed in fee to him for burial purposes can be de- 
stroyed or taken from him unless under the police power, the right 
of eminent domain, or a statute explicitly authorizing it, enacted in 
the exercise of the législative power over charitable uses. In Trus- 
tées for Baptist Church v. Laird (Del. Ch.) 85 Atl. 1082, spécifie per- 
formance was decreed of an agreement to purchase land held for 
■church and burial purposes. There was, however, "no allégation or 
■évidence that the land had been used as a burial place." Further the 
Delaware statute of April 6, 1911, 26 Del. Laws, ch. 252, provided that 
the trustées of the church, who were then "the duly elected and con- 
stituted trustées under the trusts contained" in the original convey- 
ance from Joseph Stidham and his wif e, 

^'are hereby authorlzed and empowered to sell, either at public or prlvate sale, 
on such terms as they may deem expédient, ail or any part of the tracts, pièces 
or parcels of land belonging to, or held in trust for the members of The First 
Baptist Church of the Borough of Wilmington, and described in the two in- 
dentures recited in the preamble to this act, and convey the same, In fee 
simple, to the purchaser or purchasers, by good and sufficient deed or deeds, 
free from ail trust, and wlthout any llability on the part of said purchaser or 
purchasers for the application, non-application or mls-appUcatlon of the pur- 
chase money. The net proceeds of said sale or sales, after paylng costs there- 
of, and any liens of record against said property, shall be held by the said 
trustées and their successors In office hereafter, under and subject to the same 
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trusts and for tlie benefit of the same persons as are set forth and provided in 
and by the said Indenture executed by Joseph Stidham and Kebecca Stidham, 
Us wife." 

With respect to this statute it may be said that it amounts to a décla- 
ration by the law making body of the necessity or propriety of suita- 
ble législation in such a case, and further, that it recognizes that the 
trustées of the church vvere the trustées "under the trusts contained" 
in the original conveyance from the Stidhams. In First Presbyterian 
Church of Wilmington, Delaware, Incorporated, v. Bailey, supra, it 
was decided that the corporation défendant had power to grant and 
convey to Bailey in fee, clear of incumbrances, the portion of the 
cemetery contracted to be sold to him, together with the easement 
above described. I do not think that décision controls the présent case. 
The complainants hère were not parties to that suit nor in any legiti- 
mate sensé represented by the corporation défendant ; for it was there 
attempting to disregai'd the pious or charitable use for the protection 
and préservation of which the complainants hère now sue. Further, 
there was no statement in the bill or évidence in that case that the 
property in question had been used as a burying ground, or that the 
ground covered by the agreement had any buildings erected on it ; nor 
was there any statement or évidence as to the use which the purchaser 
was to make of the land. In Trustées for Baptist Church v. Laird 
référence was made to section 4 of the Delaware statute of March 22, 
1887, as subsequently amended. 20 Del, I^aws, ch. 115. The title of 
the chapter is "Of the settlement of personal estâtes," and thaf of the 
statute "An Act concerning investments by guardians and trustées." 
Section 4 is as follows: 

"Section 4. That upon pétition of any trustée having the légal tltle to any 
property, real, personal, or mixed, setting forth that the sale and conversion 
thereof would be bénéficiai to the persons interested in the trust, the Chancel- 
lor may, by order made thereon lu hls discrétion, authorize and direct such 
trustée and (toT) sell the whole, or so much as may be proper, of such trust 
property, and to transfer and convey the same to the purchaser thereof, ab- 
solutely and in fee simple, freed from any trust and without liability on the 
part of such purchaser as to the application of the purchase money ; provided, 
tiiat In cases where the sale or conversion of trust property has been or may 
be expressly prohibited by the Instrument creating the trust, no sale or con- 
version shall be taken to be hereby authorized ; and provided, moreover, that 
the proceeds of ail sales made under the authority of this act shall be held un- 
der and subject to the same trusts as those to which the property sold was 
subject, and in cases where real property Is to be sold the trustées thereof 
shaU fii:st glve sufficient bond, with surety to be approved by the Ghancellor, 
for the préservation and protection of the proceeds of such sales for the pur- 
poses of the trust and subject to the orders and decrees of the Ghancellor in 
the premises." 

Palpably this section has no application to the case of rights ac- 
quired by individuals to sépulture, vaults, tombs, monuments, etc., in 
a burial ground or cemetery. The Ghancellor did not hold that it had 
such application, for "there was no allégation or évidence that the 
land had been used as a burial place." Further, the section is restricted 
to the case of the "pétition of any trustée * * * setting forth that 
the sale and conversion * * * would be bénéficiai to the person 
interested in the trust." To seek to apply it to burial rights and prop- 
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erty acquîred and held by individuals in the cemetery of the corpora- 
tion défendant would not only be répugnant to the plain sensé of the 
section, but at variance with the contention that under the doctrine 
of Griffitts V. Cope the original charitable use or trust has been super- 
seded by corporate ownership for the religious or charitable purposes 
for which land can be held. For under that doctrine the trustées of 
the religious corporation could not constitute a "trustée" in the sensé 
in which that word is employed in section 4. Again, the section con- 
templâtes that the sale and conversion authorized by it "would be 
bénéficiai to the person interested in the trust." The phrase "person 
interested in the trust" as employed in the section can hâve no applica- 
tion to a person who has as an owner or holder of a burial lot acquired 
a légal right to enjoy the same through contractual relations with the 
•religious Society or corporation on which has devolved the gênerai 
superintendence and administration of the charitable use or trust. And 
it is proper to add that the conversion authorized by the section is 
one "bénéficiai to the person interested." The change of trust invest- 
ments for the benefit of the cestui que trust clearly cornes within the 
jurisdiction of chancery; but obviously the prlnciple cannot be ap- 
plied to deprive individuals against their consent of burial rights legal- 
ly acquired in a well-ordered cemetery. It is precisely the lot, the 
vault, the monument, etc., and not any income or revenue therefrom, 
or any substitution therefor, which the lot owner is entitled to hold 
and enjoy in the cemetery of the corporation défendant, and I think 
it would be a perversion of language to assert that the destruction of 
that right and the substitution of something else would amount only 
to a conversion within the meaning of section 4. 

It was admitted during the oral arguments that the corporation de- 
fendant could not deprive those holding burial lots in which inter- 
ments hâve been made of the right to maintain the same, unless upon 
the making of compensation in some form or furnishing suitable burial 
lots elsewhere for the réception of the remains which may be removed 
from the existing cemetery. But this cannot be effected in the ab- 
sence of proper législative authority, save by consent. 

On the whole I am satisfied that the showing made by the complain- 
ants is such as to justify and require the awarding of a preliminary 
injunction to maintain the status quo until the case can be finally dis- 
posed of on plenary pleadings and proofs. An interlocutory decree 
for the complainants in accordance with this opinion may be prepared 
and submitted. 
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THE BRANDON. 
(District Court, D. Maryland. October 26, 1916.) 

Collision €ss>94 — Oveetaking Vessels— Fault of Ovebtaking Vessbi,. 

A collision occurred in the daytime between the steamships Samarinda 
and Brandon, both passing ont f rom the port of Baltimore loaded. The 
Samarinda was much the larger and the faster shlp, and, galnlng on the 
Brandon, which started flrst, slgnaled her intention to pass to port of the 
Brandon, which was assented to. When she was alongslde, and perhaps 
300 feet distant, the two vessels continned for two miles in that position. 
At a tum in the channel the Samarinda took a course converglng on that 
of the Brandon and increased her speed. The latter, when she came near- 
er, stopped, and then went ahead at slow speed, but suddenly sheered, and 
struck the other vessel near the stem. Where the courses tumed, the 
channel was wider, and the Samarinda could hâve given the Brandon 
more, instead of less, room. Eeld that, in falllng to do so, she, as the* 
overtaking vessel, assumed the risk, and was solely in fault for the col- 
lision, whlch was apparently due to suction ; no fault being found In the 
navigation ot the Brandon. 

[Ed. Note.— For -«ther cases, see Collision, Cent Dig. §§ 197-199; Dec. 
Dig. <©=>94.1 

In Admiralty. Suit for collision by C. W. Visser, master of the 
steamsijip Samarinda, against the steamship Brandon, with cross-Iibel. 
Decree for respondent on the cross-Ubel. 

R. E. Lee Marshall, of Baltimore, Md., for libelant. 
Edward E. Blodgett and Blodgett, Jones, Burriham & Bingham, ail 
of Boston, Mass., for respondent. 

ROSE, District Judge. At 4:25 on the afternoon of last Décora- 
tion Day two steamships came together in the Tum Channel, Connect- 
ing the Brewerton witli the Cut-Ofï Channel. The weather was clear. 
The ships had been in sight of each other during ail the hour or more 
which had passed since they left the harbor of Baltimore, outward 
bound. The Brandon, the smaller of the two, was the first to leave her 
anchorage. She is an American vessel, 244 feet long, with a beam 
of 43 feet, and a gross tonnage of 2,431. She was heavily laden with 
coal, and drew between 20 and 21 feet. 

The Samarinda Aies the Dutch flag. She is much larger than the 
Brandon. Her length over ail is 449 feet, with a beam of 55 feet; 
her gross tonnage 6,825. She, too, had on board a full cargo, which 
in her case consisted of grain belonging to the Dutch government. 
Both ships were seriously injured, and the owner of the cargo of the 
Samarinda sulïered loss and was put to expense. The Brandon was 
libeled, both by the master of the Samarinda and by the kingdom of 
the Netherlands. Her owners replied by a cross-libel against the 
Samarinda. The usual order of consolidation has been made. 

The matters in controversy, although difficult and important, lie 
within a narrow compass. When the Brandon entered the Fort Mc- 
Henry Channel, she was three-quarters of a mile or more ahead of 
the Samarinda. The latter is a faster ship, and as the engines of both 

€=9For other cases see same topic & K£Y-NUMBï:R in ail Key-Numbered DlgesU & Indexe» 
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were running at full speed the Samarinda gained on the Brandon. 
By the time the former had passed the turn buoy marking the inter- 
section of the Fort McHenry with the Brewerton Channel, she was not 
more than from a quarter to half a mile behind the latter. Naturally 
enough the speedier boat wanted to pass the slower, and when at the 
point last mentioned so signified by sounding two blasts. The Bran- 
don assented by returning the signal. The Samarinda came up with 
the Brandon about opposite the entrance to the Sparrows Point Chan- 
nel, which is slightly over a mile and a half from the point at which 
the Samarinda was when the signais were exchanged. If at the time 
of signaling the Brandon was only a quarter of a mile ahead, the Sam- 
arinda must hâve traveled a mile and a half while the Brandon went a 
mile and a quarter. In other words, their relative speeds must hâve 
been about 6 to 5. But after the Samarinda caught up to the Brandon, 
and began to run along opposite her, a curions thing happened. The 
engines of neither of the steamships were touched until shortly before 
the collision, and then those of the Samarinda were speeded up some- 
what, and those of the Brandon first stopped ail together, and then 
put slow ahead. Nevertheless, for two miles the two vessels remained 
side by side. Shortly before the collision, as a resuit of the speeding 
up of the Samarinda and the stopping and slowing down of the Bran- 
don, the bow of the former began to draw ahead, and then, before her 
stem had gotten past the Brandon's stem, the collision took place. 

None of the facts stated are in dispute. By tlie time the Brandon 
reached the point of collision, the Samarinda should hâve been two- 
fifths of a mile beyond her. Why was she not? While the two ships 
were running down the channel side by side, the American boat was 
toward the starboard, that is, the southern and western, side of the 
center Une of the channel; the Dutch, on the port, or northem and 
eastern, side. Each says, and each doubtless believes, that it kept 
within from 40 to 75 feet, or thereabouts, of the buoys on its side. 
The distance between the buoy Unes of the Brewerton Channel is 600 
feet. If each of the ships was as close to the buoys on its own side 
as it thinks it was, the distance between them must bave been between 
350 and 400 feet. The witnesses for the Samarinda, however, say that 
the distance was only 300 feet, and the impression of some of those 
who têstified for the Brandon is that it was even less. I do not think 
it was ever more than 300 feet, and there is some reason to suspect that 
it may hâve diminished even before the two vessels changed their 
courses in passing out of the Brewerton into the Turn Channel. One 
of the experienced navigators produced as an expert by the Samarinda 
testifies âiat when two ships move along side by side in a narrow 
channel, as the Samarinda and the Brandon did, the tendency is for 
them to draw doser to each other. However that may be, it is cer- 
tain that before the collision the Samarinda did approach the Brandon. 
When opposite bouy 3B, the two vessels changed their courses in pass- 
ing from the Brewerton Channel to the Turn Channel. The outward 
bound course of the Brewerton Channel is southeast by east five-eighths 
east. The line of the bouys on the southernmost and westernmost side 
of the Turn Channel runs southeast one-eighth south; that is to say, 
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the latter course is 1% points of the compass more sôutherly tlian the 
former. 

When the Brandon came to the tuming bouy 3B, she accordingly 
made this 1% point change of course. She could net make a greater, 
for she was already running close, perhaps within 50 feet, to the bouys 
on her side of the channel. The Samarinda, when opposite bouy 3B, 
began to change her course 2 points to the south, and, according to 
the estimate of her pilot, completed that change and steadied on her 
new course in the time in which she went 50 feet forward. As a 
resuit, the Samarinda ceased to move on a course parallel to that of 
the Brandon, but adopted one which, to the extent of one-quarter of 
a compass point, converged upon it. The effect of this amount of 
convergence in the distance between 3B and IB, about opposite to 
which latter point the collision took place, was necessarily to reduce 
the distance between the ships by 140 feet. If before the change took 
place they were as much as 300 feet apart, they would at the time of 
the collision, if nothing else had happened, hâve corne within 160 feet 
of each other; and if the original distance separating them was only 
200 feet, the new course would hâve brought them at the time of the 
collision within 60 feet of each other. Doubtless the 2 point change 
by the pilot of the Samarinda was the one usually there made. Un- 
der ordinary circumstances, it is a convenient one. An inspection of 
the chart will show that such change would bring the Samarinda to 
the entrance to the Cut-Off Channel on the starboard side of that chan- 
nel, the proper position for her to take with référence to vessels which 
might be coming up inward bound. But the same inspection will show 
that there was no necessity to make such a change in course when it 
was made, for the buoy line on the northern and eastemmost or 
Samarinda side of the Brewerton Channel extends more than half a 
mile beyond 3B to 14K, and there was plenty of room for the pilot 
of the Samarinda to keep entirely clear of the course of the Brandon. 
In view of the proximity of the latter vessel, the Samarinda had no 
right to put herself on a course which would necessarily converge upon 
that of the Brandon. 

Of course, if the Samarinda drew ahead of the Brandon sufficiently 
to be clear of her before she came close enough in any wise tp em- 
harrass her navigation, no harm would resuit; but when the Samarinda 
chose unnecessarily to lay her course toward that of the Brandon, she, 
the overtaking vessel, assumed any risk which that maneuver might 
occasion. In view of the way in which the two vessels had kept side 
by side for two miles or more, the pilot of the Samarinda was not 
justified in assuming that before the two courses came close together he 
would be well ahead of the Brandon and out of her way. It is true 
that the Samarinda was the faster vessel, and he not uniikely knew 
that fact; but, if he did know it, he should also hâve appreciated that 
something out of the ordinary was happening, when the two ships had 
for so long kept side by side. The widening of the channel at tlie 
turn gave him an opportunity to break whatever force was keeping 
the two vessels together, by putting a greater distance between them. 
Ile decided to bring them doser together. Just about the time tlie 
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change of course was made the captain of the Samarinda had directed 
the engineer to speed up his engines, and two more révolutions were 
given to them. About the same time, probably a little later, those on 
the Brandon noticed that the course of the Samarinda was approach- 
ing theirs. They became somewhat apprehensive, and her master 
stopped the engines for one minute, and Ôien went slow ahead, in or- 
der, as he explains, to keep control of his ship. As a resuit of speed- 
ing up on the Samarinda and of the stopping and slowing down of 
the Brandon, the Samarinda began to draw ahead. At the moment 
at which the thing happened which was the immédiate cause of the 
collision, it is probable that about two-thirds of the length of the 
Samarinda, or say 300 feet of that ship, was forward of the stem of 
the Brandon. 

Up to this point there is no spécial conflict in the testimony. Esti- 
mâtes of distances of course vary, but within quite moderate limits. 
Nor is there any controversy as to what next happened, although the 
cause of it is much disputed. The ships being in the relative posi- 
tion just stated, the bow of the Brandon was seen to turn in toward 
the Samarinda, and so sharply that she presently struck the Samarinda 
with her anchor and the blufï of her bow, about 68 feet forward of 
the Samarinda's stern. The turn the Brandon made was so sharp 
that the pilot on the bridge of the Samarinda as the vessels came to- 
gether was able to see the Brandon's propeller along the starboard 
side of that ship. .The sheer was one apparently of unusual sudden- 
ness and extent. What caused it? The Samarinda suggests two al- 
ternative answers. A number of its people claim ta hâve seen the 
man at the wheel on the Brandon steering directly into the Samarinda. 
That might bave happened ; but it is highly improbable, and such an 
explanation is not to be accepted, unless it is clearly made out. Now, 
the trouble about accepting it at ail is that tlie men who swear they 
saw it swear also to hâve seen much that they, by no possibility, could 
hâve seen. The best that can be aaid for them is that they hâve al- 
lowed their imagination to run far beyond their observation. They 
swear to hâve seen between one-half and one-third of the wheel, or 
15 inches of the wheel, or a foot and a half of the wheel, 2 feet of 
the wheel, and so on, when the unquestioned and unquestionable fact 
is that, even if the vessels had been 442 feet apart, instead of proba- 
bly less than 200, no part of the wheel proper, and only 2 inches of 
the upper part of its spokes, could possibly hâve been seen by any 
one of them. This explanation of the disaster may be definitely re- 
Jected. 

The other contention advanced by the Samarinda to explain what 
took place is that the Brandon had an insufficient area of rudder, and 
in conséquence steered badly, and was liable to get out of hand, and 
did so. The Brandon had originally been built for the lake trade. 
She was then equipped with a balanced rudder, the aggregate area 
of which was about 112 square feet. Since the outbreak of the Euro- 
pean War, many lake vessels hâve been brought around to the coast. 
The Brandon was one of them. Her balanced rudder was then taken 
out, and she was equipped with a form of rudder generally used in 
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the océan service. Thèse changes were made tnder the direction of 
Mr. George Simpson, a naval architect of national réputation. The 
area of the new rudder was some 78 to 80 fœt. Mr. Laverie, the 
chief surveyor to the Bureau Veritas, and Mr. Babcock, a consulting 
engineer and naval architect, testified that in their opinion the new 
rudder had not sufficient surface. There are standard tables, of one 
set of which Mr. Simpson is the author, which give rudder areas re- 
quired for ships of various sizes, shapes, speeds, etc. The experts 
for the Samarinda do not attempt to say that the océan rudder of the 
Brandon did not come up to thèse requirements. They say, however, 
that what is the necessary area of a rudder is, after ail, a matter of 
expérience and to some extent varies with each vessel; that, if the 
Brandon had 112 square feet of rudder on the lakes, it was presuma- 
bly because it was there found she needed 112 square feet, and, in their 
view, she would need no less on the océan. Mr. Simpson replies that 
the part of the balanced rudder forward of the stock is of little or no 
use in going ahead. Its purpose is to make the beat answer quickly 
when she is going astern, and there is little occasion for such a rudder 
in océan work. Then there is testimony that, after the Brandon was 
equipped with her original océan rudder, there was difficulty in steer- 
ing her in heavy seas and strong tidal currents. There is no doubt 
that both she and her sister ship were very unsteady under such condi- 
tions. This made them uncomfortable, and in rough water re- 
duced both their speed and their steering qualities. For the purpose 
of correcting thèse defects, their owners, by the advice' of Mr. Simp- 
son, last spring had them fitted with bilge keels, and a plate some 9 
or 10 feet in area was added to the upper part of the rudder, so that 
it approached nearer the surface of the water. 

In the position in which this addition was placed, the experts for 
the Samarinda say that under ordinary conditions it would hâve little 
or no effect in improving the steering qualities of the vessel. Mr. 
Simpson says that no improvement in those qualities in ordinary con- 
ditions was wanted. The purpose was to assist the bilge keels in keep- 
ing the ship steadier in heavy seas and strong currents, and by so do- 
ing to improve her steering qualities. The equipping of the Brandon 
with the bilge keels and the additional rudder pièce took place a month 
or more before the collision. Since then she has been in very nearly 
continuai service between Baltimore and Boston, and has made quite 
a number of voyages. She has docked and redocked in Baltimore, 
with tugs and without them, and alone and with tugs has, ladened 
and unladened, traversed channels only a hundred feet wide. She 
has repeatedly gone through the Cape Code Canal without assistance, 
and with one exception ail the witnesses, who hâve testified f rom ac- 
tual. expérience or observation of her since she was so equipped, say 
she has steered well — quite as well aS ordinary ships. The man at 
the helm at the time of the collision says he had trouble in steering 
her down from Baltimore that afternoon, but he afterwards explained 
that ail he meant was he had to watch her to keep her on her course. 
The contention of the experts for the Samarinda is that if she steered 
badly before the bilge keels were put on her, and the pièce added to 
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her rudder she would continue to steer badly afterwards ; but I think 
a sufficient answer to that contention is that there is no évidence that 
she did steer badly bef ore those changes were made, except under con- 
ditions which did not exist in the smooth waters of the Patapsco river 
on a pleasant spring day, and that the changes which virere made did 
tend to remove the cause which had led her to steer badly under other 
and more difficult circumstances. From the testimony I cannot find 
that any defect in the steering apparatus of the Brandon caused or con- 
tributed to the collision. 

What explanation does the Brandon give of her change of course? 
She says that she was the victim of what the books call the force of 
suction, a name which, in the opinion of those believed to be expert 
in the phenomenon, does not describe with précise accuracy what 
actually takes place. There does not seem to be any spécial différence 
among the theoretical experts, the practical seamen, and the reported 
cases that this force may manifest itself in varions ways. When a 
larger vessel overtakes a smaller, the bow of the latter may be thrown 
violently away from the former, and necessarily her stem drawn doser. 
If this tendency fails to manifest itself, or, manif esting itself, is con- 
trolled, and the overtaking vessel comes up abeam of the overtaken, 
and they proceed on parallel courses, beam to beam, or nearly so, the 
overtaking vessel may accelerate the speed of the overtaken. For 20 
years or more practical mariners hâve known that this sometimes takes 
place, and when it does they say one ship tows the other. The Ohio, 
91 Fed. 551, 33 C. C. A. 667. 

In this tendency must be found the explanation of how it was that 
thèse two ships of unequal speed kept together for the two miles or 
more f roni Sparrows Point to, or nearly to, the place of collision. And 
then sometimes, when the larger, faster, and overtaking vessel draws 
ahead, the bow of the smaller and overtaken vessel is drawn in toward 
its neighbor. It is only rarely that anything of this kind happens, and 
yet ail agrée that when it does happen, and when the movement once 
starts, it sometimes cannot be stopped at ail, and, if it gets well under 
way, never can be stopped. Why it should manifest itself sometimes, 
and much more frequently should not, why it should exhibit itself so 
suddenly and irresistibly on some occasions as to defy ail efforts to 
counteract it, and on others so slowly that it can be checked, no- 
body knows. The relative sizes, shapes, and speeds of vessels, the 
width of the channel, the conformation of the bottom, and other things 
hâve their influence. It is sufficient, however, for the purpose in hand, 
that the danger of the smaller and overtaken ship being rendered un- 
manageable by the movements of the larger, faster, and overtaking ship 
is a known one, the possibility of the happening of which the over- 
taking ship is bound not unnecessarily to increase. Perhaps it would 
be accurate to state its duty in still more onerous terms, but that ques- 
tion may remain unanswered until the occasion for its answer arises. 
In this case it is enough to say that, as has already been pointed out, 
the Samarinda came unnecessarily close to the Brandon, and was there- 
by in fault, and from that fault the collision foUowed. 

The duty of the overtaken vessel is to keep her course and speed. 

237 F.— 17 
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Som« criticism has been made by the Samarinda of the action of the 
captain of the Brandon in first stopping and then going slowly ahead ; 
but his critics are not at one as to what he should hâve donc. One 
thinks he should hâve reversed ; the other that he should hâve simply 
slowed down, and not hâve stopped. I am not prepared to find any 
fault in what he did, even if it is possible, as is not shown, that some- 
thing else might hâve turned out better. The other vessel was crowd- 
ing down on him. It had created the difficulty. The master of the 
Brandon was forced by the Samarinda to take some measures of pré- 
caution. The testimony does not satisfy me that those he took were 
not such as would commend themselves to a capable and experienced 
mariner under the circumstances in which he f ound himself , and, more- 
over, I think it most unlikely that what he did in any wise contributed 
to the collision which followed shortly thereafter. 

It follows that the libels against the Brandon must be dismissed, and 
that of its owners against the Samarinda sustained. The Brandon may 
hâve a référence to ascertain its damages, if they cannot be otherwise 
determined. 



KEY et al. v. WEST KBNTUOKT COAL CO. et aL 
(District Court, W. D. Kentucky, at Owensboro. Decembcr 2, 1916.) 

1. Removal op Cattses ®=>110 — Eemoval Afteb Remand— FixiNa Second 

Pétition, 

Where an action against a citizen of the same state as plaintiff and 
a foreign corporation was remanded to the state court, after removal on 
ttie ground of separable controversy and coUusive joinder of parties to 
prevent removal, a second pétition for removal on the same grounds, but 
alleging that no cause of action was stated against the citizen, which 
pétition was flled before the trial, and while the citizen was still a party, 
did not entitle plaintifC to removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 236; 
Dec. Dig. <©=»110.] 

2. Removal of Causes <g=>86(3) — Pbtitioit — Necessitt. 

A foreign corporation, jointly sued with a citizen of the same state as 
plaintiff, is not entltled to removal on a motion after a trial at which 
the verdict was in favor of plaintiff against the foreign corporation only, 
no pétition sufficient under the statute havlng been flled after the verdict, 
particularly where the cause had been remanded by the fédéral court 
after removal on a prior pétition alleging separable controversy and 
fraudulent joinder of the parties. 

[Ed. Note. — ï\)r other cases, see Removal of Causes, Cent Dig. § 171; 
Dec. Dig. ■«S=»86(3).] 

8. Removal or Causes iê=9107(4) — Epeect op Reuand — Review op Subsé- 
quent Procebdings in State Coubt. 

Where a cause removed on the grounds of separable controversy and 
coUusive joinder is remanded, the fédéral court cannot review the testi- 
mony presented to the jury in the state court, or act upon it, even if it 
establishes either of the grounds urged for removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 227 ; 
Dec. Dig. ®=»107(4) ; Appeal and Error, Cent. Dig. § 725.] 

fiSïFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexas 
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4. Removal or Causes <®=9llO — Removal Aiter Remand — Second Pétition. 

A second pétition for removal eannot be flled, except where before trial 
on the merits tUe suit is changea by plaintiffi's act, so as to be for the 
first time brought within the removal statute. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 236; 
Dec. Dig. ®=»110.] 

5. Removal of Causes <S=>79(7) — Time for Filing Pétition — Effect of 

Amendment. 

If a pétition for removal is flled promptly after the plaintiff by amend- 
ment lirst brings the cause within the removal statute, it is in time. 

fEd. Note. — For other cases, see Removal of Causes, Cent. Dig. § 145; 
Dec. Dig. ©=579(7).] 

6. Removal of Causes <S=5l07(6) — Pétition for Removal — Amendment. 

Leave to file an amended pétition for removal eannot be sustained at 
the hearing of the motion to remand. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
229; Dec. Dig. ©=5107(6).] 

At Law^. Action by Clarence Key and his guardian, Joseph Wag- 
goner, against the West Kentucky Coal Company and another. On 
motion to remand to the state court. Motion sustained. 

C. J. Waddill, of Madisonville, Ky., for plaintiffs. 

W. J. Cox, of Madisonville, Ky., and W. P. Sandidge, of Owens- 
boro, Ky., for défendants. 

EVANS, District Judge. This action was commenced in the Web- 
ster circuit court on June 16, 1915, on a claim for $30,000 damages for 
Personal injuries to an infant employé. The plaintiffs and the défend- 
ant Elswick are citizens of Kentucky. The West Kentucky Coal Com- 
pany (which we shall call the Coal Company) is a citizen of New Jersey 
by virtue of its incorporation in that state. It filed its pétition for the 
removal of the cause upon the two grounds, stated generally, of separa- 
ble controversy and the joinder of Elswick as a défendant with the 
fraudaient intent to thereby prevent the removal of the case to this 
court. This pétition was filed on July 5, 1915, and a proper bond was 
tendered and approved by the state court. On the same day that court 
denied the pétition for removal, but in its order doing so reserved the 
right of further control over the matter after the case had been tried 
on the merits. The Coal Company then demarred specially and also 
generally to the pétition, but neither demurrer was sustained by the 
court, and on the same day the Coal Company filed its answer. On that 
day, also, Elswick filed a gênerai demurrer to the pétition, which being 
overruled, his separate answer was filed. On July 20, 1915, the plain- 
tiff filed a reply to the answer of the Coal Company. Afterwards a 
transcript of the record was filed in this court by the Coal Company, 
and the plaintiff moved to remand the action to the state court. This 
cotirt, being in doubt about its jurisdiction, followed the gênerai rule 
obtaining in such situations, and on November 29, 1915, sustained the 
motion to remand. 

S'ubsequently the case was set for trial in the state court on the llth 
day of April, 1916. On that day, and before the trial was begun, the 
Coal Company filed another pétition for removal, stating therein, but 

^ssFoT other cases see same toplc & KEY-NUMBSR in ail Key-Numbered Digeats & Indexe* 
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more in détail, the same gênerai grounds as those stated in the orig- 
inal pétition for removal, and tendered another bond, which was also 
approved by the state court. On April 12, 1916, this pétition for re- 
moval was also denied by the state court, and thereupon the Coal 
Company filed an amended answer to the merits. On April 13th the 
trial of the case before a jury was begun. On the 14th, the case hav- 
ing been heard, the jury, by a vote of nine of its members, returned 
a verdict in favor of the plaintiffs for $10,000 damages against the 
Coal Company, but said nothing as to the issue between plaintiffs and 
Elswick. The state court, from this silence, inferred a verdict for Els- 
wick, and accordingly adjudged that the plaintiffs recover $10,000 
against the Coal Company, but nothing from the défendant Elswick, 
and dismissed the action as to him. Before the case was submitted to 
the jury the défendant Coal Company had moved the court to instruct 
a verdict in its favor, and défendant Elswick had also made a similar 
motion, but thèse motions weré overruled. After the verdict had been 
rendered, but before the judgment thereon had been entered, though 
without filing another pétition for removal, the Coal Company "re-en-" 
tered" its "motion" to remove the case to this court. This motion was 
overruled. In this situation the Coal Company again filed a transcript 
of the record in this court, and the plaintiffs hâve again moved to 
remand the case to the state court. It is thus that the interesting ques- 
tions before us hâve been raised. 

As has been seen, the Coal Company, on July 5, 1915, filed its péti- 
tion for the removal of the suit to this court. This was within the 
time for answering as fixed in the state practice, and conformed, in 
that respect, to the provisions of the removal act. When on the same 
day the state court denied the pétition for removal, the Coal Company 
filed its answer to the merits — a step which did not waive its rights 
under the pétition for removal. Railroâd Co. v. Koontz, 104 U. S. 14, 
26 L. Ed. 643. The second pétition for removal set up grounds sub- 
stantially similar to those stated nearly a year before in the first pétition 
for removal, except that in the second pétition it was alleged that no 
cause of action was stated in plaintiffs' pétition against Elswick. The 
latter fact, however, is not a statutory ground for removal, though 
it sometimes becomes an important f actor in considering grounds that 
are statutory, as, for example, it may show that a défendant is a mère 
nominal party, whose présence, for that reason, should not prevent 
removal. 

[ 1 ] Was the second pétition filed within the time prescribed by the 
removal statute? and did the status of the case at the time it was filed 
justify that proceeding? are two important inquiries. Certainly it did 
not then appear from the record or the pétition for removal that there 
had been any change in the situation of the parties since the final dis- 
position of the first effort to remove, and the plaintiffs had taken no 
step which dismissed out of the case the défendant Elswick. In the 
case of Powers v. Chesapeake & Ohio Ry. Co., 169 U. S. 93, 18 Sup. 
Ct. 264, 42 h. Ed. 673, there had been filed a pétition for the removal 
of the action to the Circuit Court because of a separable controversy 
and the fraudulent joinder of certain local défendants. The transcript 
of the record having been filed in the Circuit Court, the plaintiff moved 
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to remand the case. This motion was sustained. Afterwards, when 
the case came before the state court, the plaintifï, in advance of a 
trial, voluntarily dismissed the action against the citizens of Kentucky, 
as to whom it had been alleged that there was a separable controvérsy 
and a fraudulent joinder. At once, but after that dismissal, the non- 
resident défendant filed another pétition for the removal of the case, 
therein disclosing a right to remove by showing that the suit had be- 
come one which was solely between a plaintiff and a défendant of di- 
verse citizenship. The case being thus removed to the Circuit Court, 
a trial was had there, with the resuit that judgment was rendered in 
favor of the défendant. After a hearing in the Circuit Court of Ap- 
peals, the question of jurisdiction was certified by it to the Suprême 
Court, \vhich sustained the removal, and affirmed the judgment ren- 
dered by the Circuit Court, upon the distinct ground that the second 
pétition for removal showed that when it was filed there existed the 
requisite diverse citizenship, and that the last pétition was in time, be- 
cause it had been filed in the state court as soon as the difficulty in the 
way of a removal had been taken out of the case by the plaintiflf him- 
self. The Suprême Court held that net until after the dismissal of the 
case against the Kentucky défendants had the record shown a state of 
fact which authorized the removal, but that simultaneously with that 
dismissal there for the first time appeared a controvérsy solely between 
a citizen of Kentucky and a citizen of another state, which state of 
fact was shown in the last pétition for removal. But, while sustaining 
the right to file a second pétition under such circumstances, the Su- 
prême Court distinctly held that such step must be promptly taken 
in order to bring the case within the time fixed in the removal act. 
So that we see from that opinion that two things must concur to vin- 
dicate the filing of a second pétition for removal, namely, the appear- 
ing in the record for the first time of a state of fact which authorizes 
the removal and the prompt filing by tlie défendant of a new pétition 
showing the facts as they then exist. 

The Coal Company hère did not wait until the obstacle had been 
removed, but in advance of a trial on the merits, and when the resuit 
of such a trial could not be known, filed the second pétition. It did 
this at a time when the record, so far as the grounds of removal based 
on separable controvérsy and fraudulent joinder were concerned, was 
in the same situation as when the first pétition had been filed, except 
that the question on those grounds had become res adjudicata so far 
as this court had power over it. In no way can we see how the case 
was open to removal at the time the second pétition was filed, because, 
first, the status had not been changed since it was first removed, and, 
second, because the last pétition for removal did not itself show a 
controvérsy solely between citizens of Kentucky on one side and a 
citizen of New Jersey on the other ; Elswick, a citizen of Kentucky, 
being still a défendant. 

[2] While a différent situation, at least of fact, was presented after 
the verdict in favor of Elswick, it in no way aided the Coal Company's 
claim of right to remove. The action had been tried in invitiun and 
on its merits by the jury, and while the verdict was against the Coal 
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Company it was in favor of Elswick. Nevertheless there had been a 
trial on the merits and a verdict which covered the case against both 
défendants equally. 

The case of Fred. Springer v. American Tobacco Co. (D. C.) 208 
Fed. 199, heard in this court in October, 1913, was a case where there 
had been a second pétition to remove it f rom the state court. The last 
one of thèse was filed after the latter court, during the trial and after 
plaintiff's testimony had ail been heard, had instructed a verdict in favor 
of that one of the défendants whose situation was similar to that of 
Elswick in this case. The verdict having followed this direction, a 
judgment was rendered in favor of that défendant. After that point 
had been reached, the American Tobacco Company, before any other 
step was taken in the trial against it, moved the court to remove the 
case to this court "on the pétition heretofore filed." When the tran- 
script was filed in this court the plaintiff moved to remand the case 
upon the grounds, first, that the défendant had f ailed to file a pétition 
for such removal, and, second, had f ailed to file a sufficient pétition 
theref or. In the opinion then delivered we said : 

"It Is dlflacult to escape the conclusion, and we must hold, that the judgment 
of this court on the motion to remand was a final, and, because not appeal- 
able, was an uncontestable adjudication of the question of the rlght to remove 
the case upon the pétition flled in July, 1912. Certalnly it was so upon the 
case as then presented by the record, and we cannot see how the Eemoval 
Act of 1887 or the Judlclal Code has authorized a second pétition for removal 
'upon ihe same grounds,' any more than did the Removal Act of 1875, as 
to which the Suprême Court expressed its judgment in St. Paul & Chica- 
go B. R. Co. V. McLean, 108 V. S. 217, 2 Sup. Ct. 498, 27 L. Ed. 703. In 
Huskins v. Cincinnati, etc., E. R. Co. (O. 0.) 37 Fed. 504, 3 L. R. A. 545, and 
other cases where the plaintiff, after the time for answerlng in the state court 
had expired, amended his pétition so as to cause, for the flrst time, the 
amount claimed by hlm to exceed the jurladictlonal amount prescribed in the 
act, it was held that the défendant, who theretofore had no right to remove 
the case, mlght at once présent hls pétition and obtaln that relief. It was 
held in Powers v. C. & O. Ry. Co., 169 V. S. 92, 101, 102, 18 Sup. Ct. 264, 42 L. 
Ed. 673, that, If the plaintiff discontinues his suit against one défendant 
who has the same cltizenshlp as the plaintiff, the other défendant, whose 
citizenship is diverse to that of the plaintiff, may file even a second pétition 
to remove the case, because theretofore the act and conduct of the plaintiff 
alone had kept the case from being one in which a removal was authorized. 
Such second pétition would not be upon the same grounds as the flrst, but 
upon another. When the plaintiff voluntarily acts, and himself éliminâtes the 
only obstacle to a removal of the case, and thereby for the flrst time leaves 
the case open to that remedy, there seems to be no doubt that the right to 
remove may be made available, and in such cases the plaintiff is estopped 
from inslsting that the pétition to remove comes too late. Diflering from 
those instructive cases, there was hère, after the action was remanded, a 
trial on the merits, and by the judgment of the court, upon Gunther's motion, 
and not upon the motion of the plaintiff, Gunther, upon plaintiff's testimony, 
was adjudged not to be Uable for plaintiff's demand, and we think this dis- 
position of the case on the merits as between the plaintiff and Gunther dld 
not glve the American Tobacco Company the rlght again to remove the case to 
this court. ïhis question seems to be expressly ruled in Whitcomb v. Smith- 
son, 175 V. S. 637, 20 Sup. Ct. 248, 44 L. Ed. 303; and see, to the same 
gênerai effect, Kansas City, etc., R. R. Co. v. Herman, 187 U. S. 63, 68, 69, 23 
Sup. Ct. 24, 47 L. Ed. 76." • 

It resulted that the motion to remand the Springer Case was sus- 
tained, as no pétition for its removal had been filed adjusted to the lat- 
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est status. We see no reason to change the views then expressed, as 
the authorities cited were clear and explicit. 

The présent case difïers f rom the Springer Case in this : That there 
the "motion" was made during the trial, but bef ore the case had been 
disposed of as between the plaintiff and the Tobacco Company, while 
hère the "motion" was "re-entered" by the Coal Company after both 
pétitions for removal had been denied, and after the verdict as to 
both défendants had been returned by the jury, though before the 
judgment had been rendered thereon. This case, therefore, is hardly 
as strong in favor of removal as was the Springer Case. As it was 
in that case, so it is hère, iio pétition had been filed showing a pending 
and untried suit solely between citizens of Kentucky and a citizen of 
New Jersey, whereby the défendant could, if possible, hâve met the 
condition which arose after the verdict of the jury had been returned. 
The filing of such pétition was indispensable, if the défendant desired 
to présent the question. A mère motion was not sufficient. 

It seems, therefore, that nothing was open ta the Coal Company ex- 
cept to ask, as it did, that the state court exercise any control it had 
left open to itself in the order of July 5, 1915. That court, in exer- 
cising this control, denied the motion to remove, and the Coal Com- 
pany, of course, has the right to appeal the whole case to the Kentucky 
Court of Appeals, where the questions properly involved in the case 
may be heard and disposed of. 

[3] There is, in such cases, no right of appeal to this court, and it 
is eut of our power to review the testimony heard by the jury, or to 
act upon it, even if, after reading it, we should conclude that it was 
sufficient to establish either of the two grounds urged for the removal 
of the case. 

[4, 5] Thus we find that several gênerai propositions are very clearly 
established by the authorities cited, among them, that the removal stat- 
ute does not authorize nor permit the filing of a second pétition for 
removal, except where, before a trial on the merits, the plaintifï chang- 
es the parties by a dismissal of the local défendant, or where before, 
or even during, the trial he amends his pleading, and thereby in- 
creases tlie amount in controversy to a sum exceeding $3,000, exclusive 
of interest and costs, or himself does some other thing analogous to 
those mentioned. If plaintiff's suit is thus changed by his act, he 
thereby for the first time brings it within the removal statute. Then, 
if a pétition is promptly filed showing those facts, it will be in time as 
well as effective, and the situation entitling défendant to remove will 
be the resuit of plaintiff's own acts, and not of a judicial décision 
made during a trial in invitum, such, for example, as an instructed ver- 
dict for the local défendant at the close of plaintiff's testimony. 

It follows inevitably, we think, that the motion to remand the case 
to the Webster circuit court must be and is sustained. 

[6] At the hearing of the motion to remand the Coal Company ten- 
dered and asked leave to file an amended pétition for the removal of 
the action. We think this motion cannot be sustained at this stage, 
and it is overruled. 
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NELSON T. BLACK DIAMOND MINING CO. et aL 
(District Court, W. D. Kentucky, at Owensboro. Deeember 8, 1916.) 

1. Reuoval or Causes $=>36 — Diveesitt of Citizenship — Fbattdulent 

JOINDEB TO PEEVENT EEMOVAL. 

Where a citizen is fraudulently and coUuslvely Joined as codefendant 
wlth a forelgn corporation wlth the sole intent to prevent a removal, tlie 
foreign corporation is entitled to removal. 

[Ed. Note. — For other cases, see Éemoval of Causes, Cent. Dlg. § 79; 
Dec. Dig. ®=>36.] 

2. Hemoval op Causes €=86(10) — Pétition in State Couet — Allégations 

OF Fact — Necessitt of Denial. 

Where there Is no déniai of the allégations of the pétition for remoral, 
they must be taken as true. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 1T9; 
Dec. Dlg. ®=»86(10).] 

3. Removal of Causes <g=>110 — Pétition — Necessitt — Removal Afteb Re- 

MAND. 

A case cannot be removed on a motion made in a state court, particu- 
larly after the motion to remand bas been sustalned by the fédéral 
court, but a pétition conformlng to the statutory requlrements at the 
tlme must be filed. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. i 236; 
Dec. Dig. <S=>110.] 

4. Removal of Causes iS=90 — Obdeb bt State Coubt— Neoessitt. 

When a sufflclent pétition for removal Is flled in the state court, and 
the proper bond given and approved, the cause Is ipso facto removed, and 
no order of the state court Is necessary. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. §§ 198, 
199; Dec. Dlg. <S=590.] 

6. Removal or Causes <S=17 — Waiveb — Subséquent Peoceedings in State 

CoUET. 

A défendant does not waive hls right to inslst on the removal of a 
cause of action by foUowing the case in the state court after It is denied 
the right to remove. 

[Ed. Note. — ^For other cases, see Removal of Causes, Cent. Dig. f 10; 
Dec. Dlg. <s=>17; Courts, Cent. Dlg. § 150.] 

6. Removal of Causes €=>109 — Jueisdiction Afteb Removal — Effect of 

Amended Pétition. 

The flllng of plalntlff's amended pétition on the merlts after removal 
of the cause by défendant does not affect the jurisdictlon of the fédéral 
court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 235; 
Dec. Dig. <S=>109.] 

7, Removal of Causes (S=>107(1) — Filing Copt of Recoed — Delat. 

The failure to file the copy of the record in the fédéral court within 
the tlme requlred does not affect the Jurisdictlon of the court, and where 
the delay was caused by the continued prosecution of the case in the state 
court by plaintlfC, and plalntlff filed an amended pétition in the fédéral 
court, and fhen a motion to reihand, not based, however, on the delay in 
filing the record, the court wiU exercise its discrétion to permit the copy 
to be flled, and will not remand on that ground. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. § 228; 
Dec. Dig. <®=>107(1).] 

■g — ■Ti'nr Other cases see same toplc & KEY-NUMBER in ail Key-Numbered DlgesU & Indexes 
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At Law. Action by O. P. Nelson against the Black Diamond Mining 
Company and another. On motion to remand to the state court. Mo- 
tion overruled. 

D. M. Roll, of Greenville, Ky., and B. F. Proctor, of Bowling Green, 
Ky., for plaintiff. 

S. C. Eaves, of Greenville, Ky., and W. P. Sandidge, of Owensboro, 
Ky., for défendants. 

EVANS, District Judge. This action was brought in the Muhlen- 
berg circuit court on August 14, 1914, by O. P. Nelson, a citizen of 
Kentucky, against the Black Diamond Mining Company (which we 
shall call the Mining Company), a citizen of Delaware, and W. B. 
Franklin, a citizen of Kentucky, for the recovery of $15,000 for Per- 
sonal injuries. On September 7, 1914, the Mining Company, after 
proper notice, filed in the state court its pétition for the removal of the 
action to this court. This pétition alleged that the citizenship of the 
respective parties was as above shown, and stated in détail facts which, 
not being controverted, amply show that the joinder of Franklin as a 
défendant was altogether fraudulent and coUusive, and was rtiade with 
the sole intent thereby to prevent a removal of the action. ' 

[1] This pétition, therefore, was sufficient in law under the rulings 
in Chesapeake & Ohio Co. v. Cockrell, 232 U. S. 146, 154, 34 Sup. Ct. 
278, 58 L. Ed. 544, Russell v. Champion Fiber Co. (C. C. A.) 214 Fed. 
965, and many other cases. The proper bond was given at the time 
and was approved by the state court. ^The case was thus efïectively 
removed to this court, regardless of the fact that Franklin, a citizen of 
Kentucky, was a party défendant. 

[2] No déniai of any of the allégations of the pétition for removal 
was in any manner made by the plaintiff, and they must be taken as 
tnie. Atlanta, etc., Ry. v. Southern Ry., 153 Fed. 122, 126, 82 C. C. 
A. 256, 11 Ann. Cas. 766; Dishon v. Cincinnati, etc., Ry. Co., 133 Fed. 
471, 66 C. C. A. 345 ; Kentucky v. Powers, 201 U. S. 34, 26 Sup. Ct. 
387, 50 L. Ed. 633, 5 Ann. Cas. 692. 

The state court having refused to enter an order removing the case, 
proceedings progressed to a trial, at which that court instructed a ver- 
dict for both défendants. Judgment having been rendered accordingly 
the case was taken to the Court of Appeals, which court in January, 
1916, reversed the judgment of the lower court as to the Mining Com- 
pany, but affirmed it as to Franklin. The case was remanded by the 
Court of Appeals to the Muhlenberg circuit court, and on April 21, 
1916, a motion was made and sustained to remove the case to this court. 
On May 15th for the first time a transcript of the record was filed hère 
by the Mining Company. 

[3] As we hâve very recently held in Key v. West Kentucky Coal 
Co., 237 Fed. 258, a case cannot be removed on a mère "motion" made 
in the state court, and particularly after (the transcript having been 
filed) a motion to remand the case has been sustained by the fédéral 
court. The statute does not authorize the removal of a case on motion. 
That must be donc upon a pétition which conf orms to the requirements 
of the law at the time it is filed. Hère, as we hâve seen, the case was 
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actually removed in September, 1914, though no attempt was made by 
either party to file a transcript of the record in this court until after 
ail the proceedings in the state court to which we hâve referred had 
been had. 

[4] However, as the pétition for removal was per se sufficient, and 
as the proper bond was given and approved by die state court when 
the pétition was filed, no order of the state court removing the case to 
this court was necessary. It was, ipso facto, removed by the filing of 
the pétition for removal and the giving of the bond. Crehore v. Ohio, 
etc., Ry.> 131 U. S. 243, Sup. Ct. 692, 33 L. Ed. 144; Marshall v. 
Holmes, 141 U. S. 595, 12 Sup. Ct. 62, 35 L. Ed. 870; Stevenson v. 
Illinois Central R. R. (C. C.) 192 Fed. 958, and cases cited. Accord- 
ingly we shall treat the removal of the case as completed in September, 
1914. 

[5] The Mining Company lost none of its rights by following the 
case in the state courts, as has been clearly settled by the authorities. 
Powers V. Chesa. & Ohio Ry. Co., 169 U. S. 103, 18 Sup. Ct. 264, 42 
L. Ed. 673, and cases there cited and many others. As has been stated, 
no transcript was filed in this court until May, 1916, nor was any mo- 
tion made to remand the case until the one we are now considering was 
entered by the plaintiff on November 27, 1916. No question as to 
delay was raised, or perhaps thought of, when the transcript was filed 
hère. Instead of afterwards objecting to the filing of the transcript, 
because of its being too late, the plaintiff, on June 22, 1916, filed an 
amendment to his own pétition, endeavoring thereby to more perfectly 
state his cause of action against the Mining Company. 
î The plaintiff 's motion to remand is in this language : 

"Cornes the plaintiff, O. P. Nelson, and moves the court to remand the 
above-styled cause to the Muhlenberg circuit court In and for the county of 
Muhlenberg and state of Kentucky on the grounds that this court is without 
jurisdlction to hear and détermine this cause for the fact that plaintiff's pé- 
tition allèges and plaintiff's proof shows a cause of action in favor of the 
plaintiff against each of the said défendants on account of the joint and con- 
current négligence therein set out and therein contalned, and that the said 
pétition and proof show that the said défendant W. B. Franklin was and is a 
résident of the county of Muhlenberg and state of Kentucky, in which county 
and state said pétition was filed." 

It will be noted that in his motion plaintiff does not make the delay 
in filing the transcript a basis for his motion to remand the case. In 
this situation only two questions need be considered. ~ 

[6] First. Did the filing of the plaintiff's amended pétition on the 
merits affect the jurisdiction of the court ? We think not, as the stat- 
ute does not so provide. Filing the amendment may, in effect, hâve 
been a consent by the plaintiff to the court's jurisdiction, and if no one 
of the parties to the action had been a citizen of Kentucky it would 
hâve been held to be binding under the ruling in Ex parte Moore, 209 
U. S. at page 496, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164. 
Hère, however, the plaintiff is a citizen of Kentucky and the défendant 
a citizen of Delaware. In the respect that one of the parties is a citi- 
zen of the state in which the suit was brought, this case differs from 
the Moore Case, and possibly it may be doubtful whether that ruhng 
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applies, as, ordinarily, consent cannot give jurisdiction to the courts 
of the United States. If, however, the Moore Case does apply, our 
jurisdiction cannot be doubted. 

[7] Second. The long delay in filing the transcript not being juris- 
dictional, what effect did that delay hâve on the rights of the plaintiff ? 
Four circumstances should be noticed, namely, the fact that the delay 
was caused by the proceeding in the state court; the fact that at the 
time of amending his pétition the plaintiff did not object to the delay 
in filing the transcript; the fact that the filing by the plaintiff of the 
amended pétition was intended to perf ect his cause of action in his own 
pending suit; and the fact that the plaintiff did not in his motion to 
remand insist upon the delay in filing the transcript as a ground for 
remanding the case. When thèse circumstances are considered to- 
gether, we think the plaintiff must be held to hâve waived any objection 
to the delay in filing the transcript, and the court, in its discrétion, may 
accept that waiver as binding upon the plaintiff. St. Paul, etc., R. R. 
Co. V. McUan, 108 U. S. 216, 2 Sup. Ct. 498, 27 L- Ed. 703 ; Railroad 
Co. V. Koontz, 104 U. S. 14, 17, 26 L. Ed. 643. Especially may this be 
so, as the continued prosecution of the case in the state court by the 
plaintiff after the removal may hâve caused the delay in filing the tran- 
script hère. 108 U. S. 216, 2 Sup. Ct. 498, 27 L. Ed. 703. While the 
statute requires great promptness in filing the pétition for removal in 
the state court, later proceedings are regarded as modal and not juris- 
dictional. For this reason the court may exercise the discrétion we 
hâve shown it to possess, and permit the filing of the transcript at a 
later date than the first day of the next succeeding term of the fédéral 
court, to which the case must go. Upon the facts appearing hère we 
think the court's discrétion may be as well exercised. now as it could 
hâve been exercised at the time the transcript was filed. 

In the opinion of the court the facts and circumstances to which we 
hâve referred and the authorities which we hâve cited justify the over- 
ruling of the motion to rernand made on November 27, 1916, nearly 
six months after the filing of the plaintiff's amended pétition. 

The motion to remand is overruled. 
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BULAH COAL CO. v. SAMB. 

(District Court, E. D. Pennsylvanla. November 6, 1916.) 

Nos. 2422, 2424. 

1. Paetnership <g=>258(2) — Interstate Commerce Acr— Action bt Shippeb 
FOB Damages— Abatement. 

The right of action given by the Interstate Commerce Laws to a partner- 
shlp to recover damages suffered by it through the dlscriminatory acts 
and unfalr practlees of a railroad carrier Is not lost In whole or In part 
by the death of one of the partners. 

[Ed. Note. — For other cases, see Partnershlp, Cent Dlg. §§ 564%, 590, 
591; Dec. Dlg. «=»258(2).] 

£=3For other cases >ee gama toplo £ KBY-NUMBER in ail Key-Numbered Digesta & Indexf» 
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2. Cabbibbs <&=>36 — Inteestate Couiibbce Act— Actions bt Sheppeb ron 
Damaoes. 

The damages In such an action are to be fonnd by the jury on ail the 
évidence, Inclnding the flndings of the Interstate Commerce Commission, 
and in assessing such damages the jury may consider as an élément the 
lapse of time between the ineurrlng of the damages and the renderlng 
of the Tordict, not exceeding the équivalent in amount of lawful Interest. 
[Ed. Note.— For other cases, see Carriers, Cent. Dlg. § 95: Dec. Dig. 
<@=>36.] 

At Law. Actions by James H. Minds and others and by the Bulah 
Coal Company against the Pennsylvania Railroad Company. Sur rules 
in arrest of judgment and for a new trial. Rules discharged. 

Patterson & Gleason, of Clearfield, Pa., Henry W. Moore and John 
H. Minds, both of Philadelphia, Pa., and George M. Roads, of Potts- 
ville, Pa., for plaintiffs. 

Henry Wolf Bikle and Francis I. Gowen, both of Philadelphia, Pa., 
for défendant. 

DICKINSON, District Judge. Thèse cases were, by agreement, 
submitted to the one jury and tried together. They arise out of the 
Interstate Commerce L,aws and the Élkins Act (Comp. St. 1913, §§ 
8563-8604). The controlling principles çf law involved may be thus 
f orraulated : 

[1, 2] After an order has been made by the Interstate Commerce 
Commission in favor of a complainant shipper against a railroad car- 
rier for the payment of a damage award, proceedings brought in court 
because of the refusai of the carrier to comply with the order are 
properly for the damages sustained by the complainant (limited to the 
amount set forth in the pleadings), and such proceedings are de novo, 
and the damages are to be found by the jury under ail the évidence, 
including the findings 'of the Commission, which are made évidence 
by the acts of Congress. The right of action given by the Interstate 
Commerce Laws to a partnership to recover damages suffered by it 
through the discriminatory acts and unfair practices of a railroad car- 
rier is not lost in whole or part by the death of one of the partners. 
The common-law rule that personal actions die with the person has no 
application. The jury, in assessing damages, may consider as an élé- 
ment the lapse of time between the incurring of the damage and the 
rendering of thé verdict, and allow for this in the assessment. Such 
élément of damage, howéver, could not exceed the équivalent in amount 
of lawful interest. Thèse principles are in consonance with and can 
be deduced from the rulings in a number of cases, of which it is suffi- 
cient to refer to Texas Ry. Co. v. Abilene Co., 204 U. S. 442, 27 Sup. 
Ct. 350, 51 L. Ed. 553^ 9 Ann. Cas. 1075 ; I. C. C. v. Alabama Ry. Co., 
168 U. S. 174, 18 Sup. Ct. 45, 42 h. Ed. 414; Western N. Y. v. Penn 
Co., 137 Fed. 343, 70 C. C. A. 23 ; P. R. R. v. Clark, 238 U. S. 456, 35 
Sup. Ct. 896, 59 L. Ed. 1406. We can get a sufficiently clear view of 
the instant cases to which thèse broad principles are to be applied 
through an outline statement of the main facts, foUowed by a more 
particular statement of the spécial points now made. 

^ssFoT other cases see same topic & KEÎY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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The plaintiffs are mine owners or operators. The défendant is a 
railroad carrier, within the meaning of the law regulating interstate 
commerce. The plaintiffs deemed themselves the victims of discrimi- 
natory raies and practices of the défendant in its car distribution. A 
complaint was made to the Commission. This coupled a request for 
administrative rulings with a demand for an award of damages. The 
Commission condemned the régulations of the défendant and formu- 
lated the just rule of car distribution, convicted the défendant of dis- 
crimination, and found the plaintiffs to hâve been damaged, and the 
amount of the damage. An order was accordingly made in favor of 
the plaintiffs. This order was not complied with by the défendant, 
and it was followed by the bringing of thèse actions. The basic ques- 
tion, the answer to which supplies answers to most of the questions 
now involved in the cases, is presented in thèse queries: What is the 
plaintiffs' right of action? Is it an action for damages, or is it limited 
to an enforcement of the order of the Commission so far as in favor 
of the plaintiffs? Important obvious conséquences flow from the an- 
swer to this question. The answer must be sought in the acts of Con- 
gress. 

The genesis of thèse laws will afford us some light. The evils which 
it was the purpose of the law to suppress are too glaring to call for 
statement. They arose out of the acts and practices of the carriers. 
The law condemns them as unlawful, imposes a penalty, and gives 
(which is the feature with which we are now concerned) a right of 
action to any person injured. Many, if not the main, features of such 
a law must be administrative and remédiai. In conséquence the car- 
riers were required to file schedules of the rates and régulations adopt- 
ed. A commission was constituted to détermine the fairness of such 
rates and régulations, to annul them if unjust or discriminatory, and 
formulate just régulations in their stead, and modes of redress to the 
injured party were provided. It is to be observed that the carriers in 
the first instance may file, and, indeed, are required to file, schedules 
and régulations approved only by themselves. The responsibility, how- 
ever, is imposed upon them to see to it that the régulations comply 
with the law. If they do, although loss results, there is no injury in 
the légal sensc; If they do not, the resulting damage becomes a légal 
injury, for which a right of action is given. 

The remédies provided are thèse: Any form of action, otherwise 
open to the injured party, is preserved to him. He is givén the right to 
resort to an action at law, or he may, at his option, ask the Commission 
to award him damages. If he brings his action at law, it is necessarily 
based upon two propositions : One is that the régulation of which he 
complains is unlawful, and the rule which he seeks to hâve established 
is the proper one. Whether this be a conclusion of law or a finding 
of fact is an académie distinction, but it must in fact appear. The 
other is the fact and amount of his damage. The first is an administra- 
tive question, and for obvious reasons is committed to the Commission, 
and to the Commission alone, to find. The second is a juridical ques- 
tion, which may be submitted to the courts, or to any tribunal having 
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the lawful power to détermine it. The conséquence foUows that re- 
course to the Commission is only in part optional. 

The administrative questions must be first determined by the Com- 
mission, because, if an action were brought at law, without this first 
finding, the plaintiiï could not ihake out his case. His real option is 
this : He may submit the administrative question alone to the Commis- 
sion, and thus; having established his right to recover his damages, 
may bring his action at law, and prove both his injury and the amount 
of his damages, or he may exercise the right given him by the statute 
by submitting both questions to the Commission. If he takes the first 
course, the action is one for damages and subject to well-known rules. 
If he takes the second course (as thèse plaintififs did), what results? 
Had the right of trial by jury not been involved, Congress would doubt- 
less hâve given the award of the Commission the efïect of a judgment. 
The complainant, being a volunteer, is concluded by what the Com- 
mission does. The défendant is not concluded. If the défendant com- 
piles with the order, the plaintifif is donc. If the order is not complied 
with, the plaintifï may bave recourse to the courts (fédéral or state), 
setting forth his injury, the fact of his complaint to the Commission, 
and the order made thereon, and that it has not been complied with. 
In the words of the statute, the cause then proceeds as an action for 
damages, except that the findings of the Commission are made évi- 
dence, and the défendant must pay costs and counsel fées. 

If this language of the statute is taken at its face value, and the 
action regarded as one for damages, the whole proceeding is simplified. 
If the view now presented by the défendant is taken, a host of baffling 
queries rush upon the mind. The obstacles which shut out this view 
may be summed up in the observation that, if such be the law, the de- 
fendant is given the undeserved advantage of being in a position in 
which it may gain, but cannot lose, and ail it risks in this spéculation 
are costs and counsel fées. In this view the jury would be required to 
find under ail the évidence (including the order), not the damages (up 
to the limit of the award), but how much of the damage found by the 
Commission is shown by the évidence of the défendant at the trial to 
hâve been improperly allowed. Without meaning it as a statement of 
defendant's position, the practical effect may be presented by this 
illustration: If the Commission found a loss in tonnage of 1,000 tons, 
and a money loss of $2 per ton, and a conséquent damage of $2,000, 
the plaintifï would be bound by each of thèse findings, but the défend- 
ant would not. If the défendant showed at the trial that the money 
loss per ton was only $1, the jury must apply this to the 1,000 tons 
found by the Commission, and could not render a verdict for over 
$1,000, notwith standing that it also further appeared at the trial that 
the Commission had made another mistake, and that the true tonnage 
was 2,000 tons, and the actual damage $2,000. In other words, any mis- 
takes made by the Commission against the défendant must be cor- 
rected by the jury; but mistakes made against the plaintiff cannot be 
corrected, notwithstanding the fact that one may offset the other. 

This is inconsistent with the rulings in the cited cases, and under 
them we do not feel at liberty to consider the question an open one. 
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The action îs one for damages, the proceedings in which are de novo, 
and in the nature of an appeal, with the added conséquences ingrafted 
upon it by the act of Congress. Whether the jury could award a larger 
sum in damages than the Commission allowed does not arise hère. It 
might be conceded that under the act of Congress the plaintifJf was so 
limited, without afïecting the character of the action as one for dam- 
ages. This disposes of practically ail of the questions raised. A formai 
disposition is made of ail of them in the order in which they are set 
forth in the reasons foc a new trial. 

(1) We do not think the verdict excessive. There was a substantial 
réduction from the sum awarded by the Commission. This, under the 
act of Congress, would hâve been a supporting basis for a larger ver- 
dict. As the order is évidence, it cannot be said the verdict has no 
support in the évidence. 

{2-6) The proposition advanced in the points upon which are based 
reasons 2, 3, 4, 5, and 6 is that a partnership, which sufifers injury, 
loses its right to recover (in whole or in part) if one of the partners 
dies. We think this proposition was properly negatived. The minor 
point made as to the interregnum from April to October was in efïect 
waived, and because of this not answered. Under the facts of the case 
there was no justification for insistance upon it. To hâve submitted 
it to the jury would hâve merely been confusing. To obviate the neces- 
sity of instructions the trial judge inquired of counsel whether there 
was any dispute over the dates as of which the damages were to be 
assessed. The reply was there was none. The main point was ruled 
against the défendant. It was invited, if not satisfied with the gênerai 
answer, to ask for a spécifie answer to any point submitted. No an- 
swer was requested to this point. This waived the minor point, and we 
do not recognize the right of défendant to now complain. 

(7-13) The points referred to in reasons 7 to 13, both inclusive, were 
answered in the gênerai charge. Spécifie answers were waived by 
défendant. The point now made we understand to be that the charge 
was erroneous. Whether it was or not is determined by the correct- 
ness of the theory on which the case was submitted to the jury. The 
points submitted were afïirmed, except in so far as they required the 
jury to find, not what the damage was (up to the limit of the award 
of the Commission) under ail the évidence (including the award), but 
what the damage was under the findings of the Commission as cor- 
rected by the évidence submitted by the défendant. This has been 
sufficiently discussed. The points could not be affirmed categorically, 
tecause they ignore the provision of the act of Congress which makes 
the findings of the Commission (including the amount of the damages) 
•évidence. They are as much évidence as are the items of which the 
damage is made up. 

(13 and 14) Points 16 and 17 hère referred to were affirmed. 

(15) This point asked for binding instructions to the jury to find for 
the défendant. The point was negatived, and we still think properly so. 

(16) The eighteenth point was based upon nothing in the case, and 
the court was not asked to answer it. If it is meant to invoke the rule 
which pertains in Pennsylvania of the conséquences of delay in pay- 
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ment due to an unconscionable demand, the attention of the court 
should hâve been directed to this feature. In thèse cases no such ques- 
tion was raised. 

The remaining 16 reasons are really duplications of those discussed 
(being stated separately in each case), except the sixteenth. This com- 
plaint has a real basis. We would not, however, feel justified in sub- 
jecting the parties to the delay and expense of a new trial because of 
the inadequacy of the charge in this feature. The reason is this : The 
testimony referred to was that of an intelligent and fair witness, with 
a firm grasp of the facts to which he testified. Thèse were ail book- 
keeping or mathematical facts as he had no knowledge except that 
derived from the figures submitted to him. The trial judge had in 
mind the definite purpose to advert to this testimony and its application 
to the case, but he was diverted from this purpose, and it was for- 
gotten. Counsel for défendant were in no way responsible for this 
lapse, and their client should not suffer for it. Nevertheless the fact 
is they did not call attention to the oversight. Neither was it the fault 
of the plaintiffs, and they are in no default, and the loss should not 
f ail on them. 

The rule for a new tria^l is discharged, and plaintiff may enter judg- 
ment in each case on the verdict. 
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(District Court, B. D. Pennsylvanla, November 9, 1916.) 

No. 2446. 

1. CaEBIEBS ®»38 — iNTICBSTATÏ COMHBBCB ACT — AonoNB BT SHIPPKB ÏOB 

DAUAaxa 

Any person dalmlng to h&ve been damaged by a dlscrimlnating or 
otherwise Illégal act of an Interstate rallroad company Is glven a rlght of 
action for damages by Interstate Commerce Act Feb. 4, 1887, c. 104, § 9, 
24 Stat 382 (Comp. St. 1913, { 8573), and hls fallure to flrst apply to the 
Interstate Commerce Commission is not Jurisdictlonal, but afCects only 
the matter of proof. If the act complalned of is in acco;'dance wlth a 
duly establlshed and filed System or rule, he can only prove its unjust or 
dlscriminatory character by procuring a flnding of such fact by the 
Commission, whlch has exclusive power to make such finding, and he 
may at the same tlme ask for an award for damages as prorlded in 
section 16 of the act, as amended by Hepbum Act June 29, 1906, c. 3591, 
§ 5, 34 Stat. 590 (Comp. St. 1913, § 8584) ; but, If the act complalned of is 
a departure from such establlshed rules, he may prove such fact wlthout 
resort to the Commission. 

[Bd. Note.^ror other cases, see Carriers, Cent. Dlg. § 95; Dec. Dig. 
<8=s>36.] 

2. Caemebs <g=s>36 — ^Intebstate Coioikbce Act — Actions bt Shippeb fok 

' Dauaoeb. 

Such an action, brought after an award by the Commission, is not one 
to enforce such award, but Is in the nature of an appeal, taklng into 
court only the original complaint or cause of action presented to the Com- 
mission, and trlable de novo Uke any other civil suit for damages, except 
that, as provlded by section 16 of the act, as amended by Hepbum Act 

Ê=;jFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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June 29, 1906, c. 3591, § 5 (2), 34 Stat 590 (Comp. St. 1913, ! 8584), the 
flndings and order of the Commission are admissible, and are condu- 
slve upon the administrative facts found, and prima fade évidence of the 
other facts therela stated. 
[Ed. Note.— For other cases, see Carriers, Cent Dig. S 95; Dec. Dig. 

At Law. Action by the Hillsdale Coal & Coke Company against the 
Pennsylvania Railroad Company, Sur rule for new trial. Rule dis- 
charged. 

A. L. Cole and A. M. Liveright, both of Clearfield, Pa., for plaintifï. 

Henry Wolf Biklé and Francis I. Gowen, both of Philadelphia, Pa., 
for défendant. 

DICKINSON, District Judge. This case is ruled by the principles 
of law discussed in Minds v. P. R. R. Co., 237 Fed. 267, in its larger 
aspect. The minor questions as set forth in the reasons for a new 
trial will, because of their number, be grouped into classes and disposed 
of in the order in which discussed by counsel. 

[1] We are in entire accord with that part of the argument of coun- 
sel for défendant wherein the essential éléments of a case at law are 
discussed. The point is often made as if it were one of jurisdiction. 
It is not that, but one of the présence or absence of the éléments nec- 
essary to make out a case, A plaintifï, who brings his action at law 
for a cause of action arising under the provisions of the Interstate 
Commerce Law, must (as every plaintiff must) make out his case. If 
he has been damaged by a car distribution made in accordance with 
a System or rule of distribution adopted by a railroad carrier and filed 
with the Commission in accordance with the requirements of the stat- 
utes, he has not sufïered a légal injury, uniess the distribution be one of 
the character condemned by law. This he must prove, and he can 
prove it only by a iinding of the Commission. In conséquence he is- 
driven to go first to the Commission for ail the administrative findings. 
The reason for this lies on the surface of things. When, however, thèse 
hâve been found, either on complaint of our supposititious plaintiff 
or of some one before him, then he may bring his action at law and can 
recover. He can recover, because he can make out his case first by 
proving (through the finding of the Commission) that the system of car 
distribution enforced by the carrier défendant was unjust and dis- 
criminatory ; and, secondly, that he has been damaged thereby, and 
to what amount. He is only compelled to go to the Commission when 
his case dépends upon the administrative finding that the rule of car 
distribution of which he complains is an improper one. If the carrier 
has adopted and filed a fair and proper rule, or one has been found by 
the Commission, and the cause of action arises out of an unjust and 
discriminatory departure from it, causing damage, this fact may be es- 
tablished in an action at law, and no preliminary recourse to the Com- 
mission is necessary. The adjudged cases make clear the distinction by 
which it may be readily determined whether such recourse is neces- 
sary. 

[2] The distinction indicated is not only consistent with, but is to 
be found in, the section of the act and the cases to which we bave 
23T F.— 18 
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been referred: Section 9, Act to Regulate Commerce; P. R. R. v. 
Clark, 238 U. S. 456, 35 Sup. Ct. 896, 59 L. Ed. 1406; Proctor v. U. 
S., 225 U. S. 282, 32 Sup. Ct. 761, 56 L. Ed. 1091 ; Riddle v. Railroad, 
3 Interst. Com. R. 230; P. R. R. v. International, 230 U. S. 184, 33 
Sup. Ct. 893, 57 L. Ed. 1446, Ann. Cas. 1915A, 315; P. R. R. v. Puri- 
tan, 2h7 U. S. 121, 35 Sup. Ct. 484, 59 L. Ed. 867; Railroad v. Penn, 
137 Fed. 343, 70 C. C. A. 23. To which may be added Barrett v. Gim- 
bel Bros., 226 Fed. at page 631, 141 C. C. A. 379, the approved ruling 
being reported in (D. C.) 215 Fed. 1004, référence to which latter 
ruling is made merely as an expression of the views of this court al- 
ready made. This further distinction is, of course, also clear, em- 
phasizing the distinction already made. The complaining party is given 
an option or choice of the tribunal he will ask to assess his damages. 
When he has once made his élection, he is (again of course) bound by it. 
He cannot foUow an unsuccessful resort to one tribunal by taking the 
same claim of damages before another. What he can do, and what 
he must do, are sometimes coupled, and sometimes not. Both of them 
may be thus summarized : 

1. If the question he asks to hâve determined is an administrative one, 
he has no option, but must make his complaint to the Commission, and 
cannot take it elsewhere. 

2. If the questions are ail and whoUy juridical, he has the option 
(under the rulings of the courts, although the Commission has sug- 
gested a différent view) of either bringing his action at law or complain- 
ing to the Commission. 

3. If the questions necessarily arising are some of them administra- 
tive and some juridical, then he must first go to the Commission to 
hâve the administrative questions determined, but as to the juridical 
questions he still retains his alternative or optional right. 

4. He may first apply to the Commission to hâve the administrative 
questions determined, limiting his complaint to this feature, and, if de- 
termined in his favor, may bring his action at law, establishing what 
may be called the administrative facts by putting in évidence the find- 
ing of the Commission and proving the juridical facts by any évidence 
at his command ; or — 

5. He may include in his complaint to the Commission both the 
administrative and the juridical éléments of his case, and hâve them 
détermine both and everything involved in his complaint. 

If there had been no right of trial by jury involved, the supply of 
remédies provided by the act would doubtless hâve been stopped at 
this point. Because it was involved, Congress saw that something fur- 
ther was required. As the right of trial by jury was not involved in 
the administrative questions, the findings of the Commission as to 
them were made to conclude everybody. As the plaintiff would not 
bring the juridical questions before the Commission, except as a vol- 
unteer, the findings of the Commission were made to conclude him^ 
As the défendant was not a volunteer, and as Congress wished to give 
to the carntrs (whether it was a constitutional right or not) the right 
to a jury trial, the findings of the Commission were not made to con- 
clude them. The carrier was there fore left at liberty to pay or not 
pay the award as it might elect. If it paid it, the complaint of the plain- 
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tiff was satisfied, and of course silenced. If it did not pay it, the 
plaintiff must hâve a further remedy, and this rei necessitate must be 
by a proceeding at law, because in no other way could the carrier be 
brought before a jury. He is therefore given (or there is restored to 
him) a right of action at law. To make use (as far as could be done) 
of the fruits of the labor and time expended in securing the report 
of the Commission, the findings are macle évidence, and the plaintifï is 
allowed his costs and counsel fées. If, to paraphrase the language 
of Congress, this action, to which the act of the défendant bas driven 
the plaintiff, is treated in ail respects as an action for damages, ex- 
cept that ail the findings of the Commission are made évidence, etc., 
ail or nearly ail troubling questions are eliminated. If the action is 
regarded as one to enforce the findings of the Commission, and they 
are further regarded as binding upon the plaintiff, but open to any 
attack by the défendant, then a véritable légal chaos reigns. 

It will be seen to follow that in such final action the administrative 
findings must (as in the case of a first action at \zvf) conclude every- 
body and settle the administrative facts. The facts to be found by 
the jury must be open ones to the défendant, and (at least may) be 
alike open to the plaintiff. The simplest view which might be taken of 
such a proceeding is that it is to be tried (with the exceptional f eatures 
noted) precisely as the action for damages would hâve been tried, had 
the plaintiff gone first to the Commission to détermine the administra- 
tive facts, and then brought his action ; the administrative findings in- 
cluded in the report being treated as such preliminary findings. This 
would, however, open to the plaintiff the opportunity to go beyond the 
cause of action presented to the Commission, and would be inconsistent 
with some of the provisions of the act of Congress. Ail such incon- 
sistencies disappear, however, if the proceedings are treated as in the 
nature of appeal proceedings, taking into court only the original com- 
plaint or cause of action presented to the Commission, but otherwise 
de novo, except for the evidentiary and other features ingrafted upon 
it by Congress, and with the administrative features conclusively es- 
tablished by the findings of the Commission, and the juridical facts 
open to be established by any otherwise proper évidence, and to be 
found under ail the évidence, in the body of which is embraced the 
findings of fact by the Commission. 

This question, so far as concerns the action of this court, is deter- 
mined by the ruling just made in the case of Minds v. P. R. R. Co., 
tried before the instant case. The défense hère was urged upon the 
same theory there presented. To présent it as it strikes us (although 
it must be confessed not adequateîy) we will hâve recourse again to 
a few supposititious facts for illustrative purposes: A mine operator 
complains that the car distribution System of a carrier is unjust and 
condemned as unlawful by the Interstate Commerce Law; that under 
a proper régulation he would hâve received more cars than were sup- 
plied to him ; that because of the imjust discrimination to which he 
has been subjected he lost 120,000 tons in tonnage shipment, and that 
in conséquence he suffered a damage of $1 per ton on 70,000 tons of 
interstate shipments, or $70,000 in ail. He submitted this complaint to 
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the Commission. They find with him on the first branch of hîs com- 
plairiti and find the carrier's system to be unjust and discriminatory. 
They find with him on tha second proposition, and that the just and 
proper rule of distribution is that for which he contends, and that he 
was entitled to the number of cars he claims. They find against him 
in part, however, on the tonnage lost, by finding the total shipments 
lest were 90,000 tons, of which 30,000 were state and 60,000 inter- 
state, and award him $60,000 damages. The carrier refuses to pay 
the aWard, and the complainant brings his action. At the trial the 
évidence shows the complainant had recovered for 50,000 tons in a 
state action for intrastate shipments. The carrier, theref ore, asks that 
thèse 50,000 tons be deducted from the 90,000 total shipments found 
by the Commission, theréby reducing the Interstate shipments to 40,- 
000 tons, and the damages to $40,000. This he asks, notwithstanding 
it is also shown at the trial that the total shipments were 110,000 (not 
90,000) and the interstate 60,000 tons, and the damages $60,000, as 
found. This is upon the theory, before stated, that the finding of 90,- 
000 tons concludes the complainant, but does not conclude the carrier. 

This theory runs through ail the points submitted. Our conclusion, 
already several times stated, is that it is erroneous. A feature of the 
case which brings the concrète effects of the two théories in sharp 
contrast is afforded by the D. E. Williams & Co. complaint. The plain- 
tiff had incorporated in its complaint a claim, not only for a réduction 
in the number of cars to which it was entitled under a proper rating, 
but also a further claim that Williams & Co., competitors of plaintiff, 
had been gjven more cars than the number to which they were justly 
entitled. The Commission found against the plaintifï on the fact. He 
sought to introduce évidence at the trial in support of this part of his 
complaint. The évidence was objected to on 'the same ground, that the 
plaintiff was concluded by the finding, and that, this part of the claim 
was no part of the order. It was admitted, and its admission is now 
asserted to be error. If the action is merely to enforce the order made 
by the Commission, the logic of the rejection of this claim is irréfuta- 
ble. If it is an action to recover the damages included in the claim 
upon which the Commission passed, the évidence is just as clearly ad- 
missible. This is the very thought expressed in the quoted phrase from 
the opinion in Railroad v. Penn, 137 Fed. 343, 70 C. C. A. 23. Every- 
thing is included in thé order, which was in the complaint submitted 
to and determined by the Commission. 

Wë do not see that the spécial statute of limitations written into the 
act affects the question. Unquestionably the plaintiff would not hâve 
this right, unless given to him. AU the significance the limitation has 
ie to compel him to resort to it within the named time. P. R. R. v. 
Clark, supra, is not in point in this respect. AU the case rules in this 
aspect of it is that no action can be maintained in a state court unless 
the Commission has made an order. This right to sue in a stato court 
is only another advantage given the plaintiff to compensate him for 
the nonen forcement of payment of the award. This disposes, so far 
as concerns this court, of 13 of the reasons filed — 17, 18, and 23 to 
33, both inclusive. 
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The effect of the judgment recovered in the state court has already 
in its main aspect been considered. It is embraced in five of the rea- 
sons filed — 2, 3, 9, 15, and 16. The offer of this évidence and its ef- 
fect would seem f rom the oral argument to hâve a triple aspect. There 
could by no possibility (meaning by this, légal possibility) hâve been 
a recovery in the state court for anything which by a like possibility 
could be ' recovered hère. What was recovered in the state court is 
therefore now wholly irrelevant. Again the tonnage of intrastate ship- 
ments recovered for in the state courts would hâve no bearing upon 
the Interstate shipments, uniess the plaintif! is precluded by the find- 
ing of the Commission of the total tonnage. The évidence was of- 
fered, and its effect discussed, and the points submitted embraced only 
thôse two aspects. At the oral argument something was said (although 
abandoned in the written brief) of the proceedings in the state court 
being evidential of the interstate shipments because, the total ship- 
ments being shown, the greater the intrastale shipments, the less the 
interstate tonnage ; and although we are not interested in the former 
for itself , we are concerned with it as évidence of the latter. The evi- 
dentiary basis is that of any self-disserving déclaration. 

Subscribing to the proposition, we do not feel justified in granting 
a now trial because of this for three reasons : We think this évidence 
should hâve been offered as such, and it is too late to now make the 
point. Again, ail that was offered was the record of the verdict and 
judgment. This was proof of nothing, except the fact of recovery 
of aie amount. Neither the statement of claim nor any averment of 
the tonnage was offered. In the third place, the évidence (although 
'fbrmalîy overruled) was admitted, and the fact sought to be proven 
vifas treated as in the case, because it was already in through the find- 
ings of the Commission. The évidence was therefore superfluously 
cumulative. 

The measure of damage complaint is embraced in the twenty-second 
reasôn. 

The charge to the jury was in accord with the rule laid down by 
the Suprême Court of Pennsylvania. This rule of admeasurement has 
been said to be open to a question of its correctness. Partly for this 
reason, but chiefly because there was no necessity to do so, the rule 
thus laid down was not folio we.d as the rule of measurement to be 
applied. One way of proving damage would be that suggested by 
counsel for défendant. Ordinarlly damages could be proved in no 
other way. Hère, however, they were proven in another way, to wit, 
by the award of the Commission. The value of the coal not shipped 
and subsequently sold by the plaintiff may hâve been an élément in 
the assessment of the damages, and gone to their réduction. The plain- 
tiff was not bound to show what the proper amount of this réduction 
was, if the damage could be otherwise proved, and certainly the de- 
fendant could not claim the réduction without showing what it was. 

• The reasons for a new trial which counsel hâve grouped under the 
headings IV, V, and VI ail go to the amount of the damage. As 
there was évidence, and sufïicient and satisfying évidence, to support 
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the verdict, we cannot disturb it. It was the jury 's place to find the 
amount of damage, and they hâve donc so. 

The final complaint is embraced in the reasons which go to the "de- 
lay in payment" item of damage. The charge does not happily ex- 
press the accepted doctrine on this subject. We cannot find, however, 
that it took from the jury the power to find the amount of the damage, 
or misled them as to their duty. The quoted expressions from the 
opinions in the cited Pennsylvania cases are to be understood in the 
light of the facts to which they were addressed. There is nothing in 
the facts of this case to justify us in finding that the jury erred in this 
feature of their award of damages. 

The rule for a new trial is discharged, and plaintiff may enter judg- 
ment on the verdict. 



T. W. JENKINS & CO. r. ANAHEIM SUGAB CO. 

(District Court, S. D. Callfornia, S. D. November 8, 1916.) 

No. 355. 

CoNTBACTS i©=»10(4) — Validitt— Enfobcement. 

Plaintiff, a wholesale grocer, agreed to buy ail the sugar that it would 
requlre durlng the month of August from défendant at a flxed prlce. 
Ordlnarlly plaintiff required for Its trade about 4,800 bags of sugar. Sug- 
ar greatly Increased in prlce, and défendant decUned to furnish the sugar 
desired by plaintiff. Held, that the contract was Invalld for want of 
mutuality, for, notwlthstandlng the rule that a détriment to the promisee 
wlll operate as a considération, the agreement by plaintiff to purchase 
only from défendant was no considération, for plalntlff's business wa^ 
such that It would not désire or requlre sugar nnless it could be resold 
at an adrance, and therefore plaintiff could not be required to purchase 
any sugar so long as It refrained from purchaslng from others than de- 
fendant ; this belng true despite the valldity of contracts to furnish nec- 
essary commodities for an establlshed business which regularly requirea 
a more or less deflnlte quantlty of such commodities. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. § 37; Dec. Dig. 
<g=»10(4).] 

At Law. Action by T. W. Jenkins & Co., a corporation, against 
the Anaheim Sugar Company, a corporation. On demurrer to the 
complaint. Demurrer sustained. 

CarroU Allen and Bertin A. Weyl, both of Los Angeles, Cal., for 
plaintiff. 

Gray, Barker & Bowen, of Los Angeles, Cal., for défendant. 

BLEDSOE, District Judge. This is a suit for damages in the sum 
of $13,020, alleged to be due plaintifï because of defendant's breach 
of contract. 

The complaint shows that plaintifï, in June, 1914, the time of the 
exécution of the contract, was engaged in the wholesale grocery busi- 
ness in the state of Oregon, and that, in the carrying on of said 
business, it had many thousands of customers to whom it sold goods, 
wares, merchandise, and sugar. Apparently, from the allégations qf 

Ë=3For otber cases les sam* topic £ KEY-NUMBEA lu ail Key-Numbered Digests & IndexM 
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the complaint, it had no other business than that above mentioned. 
It is alleged that the défendant, at ail times in question, was aware 
of the gênerai nature and character and mode of the carrying on of the 
wholesale grocery business conducted by plaîntiff. 

Plaintiff also allèges that usually and ordinarily it required during 
the month of August each year, and had so required during the 
month of August for many years past, sugar, in bags, for sale by it 
to its customers at wholesale, in excess of 4,800 bags, and that de- 
fendant, at the time of the exécution of the contract in question, was 
aware of the requirements of plaintifï in the behalf just referred to. 
Under thèse circumstances, on the 13th of June, 1914, plaintiff and 
défendant entered into an agreement in writing whereby défendant, 
a manufacturer of sugar, agreed to sell, and plaintiff, as a wholesale 
vendor of groceries, agreed to buy, ail of plaintiff 's "August require- 
ments" of sugar at a fixed price of $4.20 per bag. No other terms, 
raaterial to this controversy, were inserted. It is than alleged in ap- 
propriate language that plaintiff's requirements during the afore- 
said month of August were, and it ordered of défendant, 4,800 bags 
of the sugar described in the agreement above referred to, but that 
in response to such order and demand défendant shipped and de- 
livered to plaintiff only 600 bags of the sugar. Plaintiff then allèges 
that it was compelled, because of such refusai and default of défend- 
ant, to go into the open market and purchase 4,200 bags of such 
sugar, at a price amounting to $3.10 per bag in excess of the contraCt 
price, and it is because of such excess for the sugar so purchased 
that the action is maintained. 

The case is before the court on demurrer, both gênerai and spécial, 
to the second amended complaint, and I am persuaded that, in ac- 
cordance with a ruling heretofore rendered by the court upon the 
original complaint, the gênerai demurrer should be sustained at this 
time. The claim of défendant, of course, is that the contract as 
entered into is not supported by sufficient considération to give it 
vitality; that it is void because lacking in mutuality; that it is one- 
sided in its entirety, in that the défendant, under any and ail cir- 
cumstances, could be compelled to furnish the sugar covered by the 
contract, but that plaintiff could in no wise be compelled by défendant 
to order and accept any sugar thereunder. 

After very careful considération of the particular circumstances of 
the case, upon reason as well as upon authority, I am constrained 
to accept defendant's contention. The books are full of cases, and 
the most important of them hâve been cited herein by plaintiff, to 
the effect that a contract binding one party to sell, and the other party 
to buy, ail of the "requirements" of the latter's established business 
as to a given commodity, will be enforced, and this because of the 
fact that the ascertainment of such requirements is possible with suf- 
ficient definiteness and certainty; the subject-matter of the contract 
being thus rendered certain, in the face of the positive reciprocal 
obligations complète mutuality is secured, and a breach by either 
party can be the basis of relief to him who tenders or has given full 
performance. As a necessary élément of this wholesome conclusion, 
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however, the courts hâve been f orced to indulge in the presumption 
that the parties intended that the established business of the purchaser 
was to be carried on, substantially as of the time of contract, and 
that the purchase and use therein of the commodity forming the sub- 
ject-matter of the contract would be but an incidental feature of the 
carrying on of such established business. Thus, contracts for the 
purchase and sale of ail the ice needed for a hôtel, ail the coal re- 
quired for a line of steamships, ail the castings required for a cer- 
tain manufactured product, hâve been upheld and enforced. It will 
be observed that the principle involved, and which is reflected in 
ail of the cases, with the exception of but one or two to which 
attention will be directed, bas to do with a purchase. by, and a sale 
for the useof, an established business, in which, presumably, as above 
adverted to, the use of the commodity purchased is but an incident 
to the carrying on of the business itself, and because of which fact, 
therefore, the presumption can be indulged in that the business will 
be carried on, and the incidental use of the commodity will continue, 
substantially as intended by the parties, entirely irrespective of any 
rise or fall in the price of the commodity itself. 

At the very threshold of the présent case, however, we are met 
by the fact that the business of plaintiff is not that of manufacturing, 
or of similar import, in which its use of sugar would form but an 
incident of its gênerai business, but it is that alone of selling sugar 
and other articles at wholesale. It buys such sugar, presumably, only 
as it can sell at a profit at current market prices, and it refrains from 
buying sugar which, because of a fall in price, it will be unable to 
sell, except at a loss to itself. Hère the presumption which is indulged 
in and is referred to in many of the cases cited has no application or 
play, because of the fact that the purchase and use of the com- 
modity in question becomes, under such circumstances, not an in- 
cident to the main business of the purchaser, but the main business 
itself. Any fluctuation in the price of the commodity, especially if 
of generous proportions, as in the case at bar, inevitably aiïects the 
use of the commodity by the purchaser, and tends to négative the 
presumption that the. business will continue substantially as intended 
by the parties. In this view of the case, the supposed "requirements" 
of the plaintiff in its wholesale business are not the requirements of 
an established manufacturing or similar business, as the phrase is used 
in the reported cases. Presumably plaintiff, during a given period, 
will "require" in its business just the amount of sugar it can sell. 
It will sell the amount of sugar it can dispose of at a profit; the 
greater the profit, the more it will dispose of ; if it can dispose of none 
at a profit, it will require none. 

The situation can be stated concretely in a f ew words ; plaintiff had 
contracted for ail the sugar it would "require," meaning, of course, in 
its particular business, ail it could sell, at the fixed price of $4.20 per 
bag. Before the contract became operative, the price of sugar in the 
market rose to $7.30 per bag. It needs no argument to show that, 
with an unlimited supply — its "requirements" — at $4.20, there would 
be brought into play no particular effort or business sagacity on the 
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part of plaintiff to efïect sales at a handsome profit with the gênerai 
market price firm at $7.30. To présume that it would net se conduct 
itself is to go counter to human expérience. On the contrary, if the 
market price had fallen considerably, plaintiff would hâve refused 
to sell, save at a profit on its own purchase price, in which event none 
would hâve been so foolish as to buy, or it would hâve instructed its 
solicitors that it had no sugar at ail to sell. In either event, its "re- 
quirements" would hâve been the same, to wit, practically nil. It 
would hâve bought no sugar f rom third persons, and would therefore 
hâve committed no breach of its engagement with défendant. To pré- 
sume otherwise would be to disregard the most obvious motives of 
self-interest. 

The exact position of the parties and the conséquent invalidity of 
the contract relied upon is portrayed with such clearness and cogency 
in the décision of the Circuit Court of Appeals for the Seventh Cir- 
cuit in Crâne v. Crâne, 105 Fed. 869, 45 C, C. A. 96, that further 
comment upon it herein would seem to be a work of mère superero- 
gation. Speaking of a similar contract, which was held invalid, 
Judge Grosscup said : 

"Plalntlffs in error were at the time engaged in no manufacture or business 
tliat required dock oak lumber as an incldental supply, nor were they under 
any contract to deliver such lumber to third persoas at flxed priées. They 
were lumber merchants pure and simple — middlemen between the défendant 
in error and such customers as usually corne to a merehant Should the con- 
tract under discussion be upheld, the plaintifCs in error would be held to oc- 
cupy this advantageçus situation: If the priées of dock oak lumber rose, 
they would, by that much, increase their ratio of profits, and probably, comlng 
into a situation to outbid competitors, increase, also, the quantum of orders; 
if, on the other hand, pilces fell below the range of profits, the orders could 
be whoUy discontlnued. On the contrary, the situation of the défendant in 
error would be this : Should priées fall, it could not compel the plaintifCs in 
error to give further orders ; but, should priées rise, the orders sent in would 
be compulsory, and the loss measured, both by the increase of the ratio of 
profits and the probable increase of the quantum of orders. It Is needless to 
say that such a contract is unilatéral, and void for want of mutuality. It, in 
eftect, binds the défendant in error alone, for it leaves the plaintifCs in error 
— whose whole interest is embodied in the priées obtainable — in a situation to 
«ither go on, or to discontinue, as such interest develops." 

The cases relied upon by plaintiff are Lima Locomotive & Ma- 
chine Co. v. National Steel Castings Co., 155 Fed. 77, 83 C. C. A. 
593, 11 L. R. A. (N. S.) 713; Manhattan Oil Co. v. Richardson Lubri- 
cating Co., 113 Fed. 923, 51 C. C. A. 553; Marx v. American Malting 
Co., 169 Fed. 582, 95 C. C. A. 80; Golden Cycle Mining Co. v. 
Rapson Coal Mining Co., 188 Fed. 179, 112 C. C. A. 95 ; A. KHpstein 
& Co. V. Allen (C. C.) 123 Fed. 992 ; Sterling Coal Co. v. Silver Spring 
Bleaching & Dyeing Co., 162 Fed. 848, 89 C. C. A. 520. Thèse, and 
other cases based upon similar states of fact, which hâve been ex- 
amined, though not cited by plaintiflf in its brief, announce the doc- 
trine adverted to hereinabove, and with which this court is in entire 
harmony, that an agreement to buy and sell the "requirements" of 
an established business, in which the use of the thing "required" is 
but incidental to the carrying on of the business itself, is valid and 
will be upheld. It is also true, as contended by plaintifï, that the 
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courts have departed from their earlier holdings (e. g., Bailey V. Aus- 
trien, 19 Minn. 535 [Gil. 465]), and that the well-established tendency 
now is to hold contracts for the purchase of an article "required," or 
"needed," or "vvanted" for such an established business to be valid. 
If the amount of the commodity to be purchased under the contract 
is determinable by the mère "wish," "désire," or caprice of the pur- 
chaser, the courts are still unyielding in their disapproval. Kirk Soap 
Case, 68 Fed. 791, 15 C. C. A. 540. 

No court, however, in so far as I have been able to ascertain, with 
the exception of the two cases now to be mentioned, has held that 
a contract for purchase, not for use in an established business, but 
for sale only, under circumstances similar to the case at bar, is valid. 
The Suprême Court of Illinois in Minnesota Lumber Co. v. White- 
breast Coal Co., 160 111. 85, 43 N. E. 774, 31 L. R. A. 529, did hold 
thàt a contract for the purchase and sale of the "requirements" of 
défendant coal compàny "engaged in the purchase, use, and sale of 
coal in its business" was valid. Aside from the fact that the pur- 
chaser in that case not only expected to sell coal, but to use it as 
well, the point considered herein and determined adversely to plain- 
tiff's contention in Crâne v. Crâne, supra, was not made or consid- 
ered therein. In addition, the conclusion of the court with respect 
to tliis branch of the case is based entirely upon the cases of 
National Furnace Co. v. Keystone Manufacturing Co., 110 111. 427, 
and Smith v. Morse, 20 La. Ann. 220, both of which had to .do with 
circumstances similar to those in the cases cited by plaintifif, and in 
which the requirements were for an established business other than 
that of the sale of the précise commodity in question. The same 
situation existed in Hickey v. O'Brien, 123 Mich. 611, 82 N. W. 241, 
49 L. R. A. 594, 81 .Am. St. Rep. 227. The only authority therein 
cited in support of the conclusion reached was the National Furnace 
Company Case, which was not applicable under the circumstances 
shown. The conclusion of the Circuit Court of Appeals of the 
Seventh Circuit in the Crâne Case, hereinabove referred to, finds 
support, in my judgment, in A. Santaella Co. v. Otto F. Lange & Co., 
155 Fed. 719, 84 C. C. A. 145, Cold Blast Transp. Co. v. Kansas City 
Boit & Nut Co., 114 Fed. 77, 52 C. C. A. 25, 57 L. R. A. 696, and 
Higbie V. Rust, 211 111. 333, 71 N. E. 1010, 103 Am. St. Rep. 204. 

I have not overlooked the point made that a sufficient considération — 
"détriment to the promisee" — existed, in that plaintiff obligated itself 
to buy none of its "August requirements" from any person other than 
défendant. Obviously, however, if its obligation had been to buy, not 
What it "required," but what it merely "desired," from défendant alone, 
during August, the same sort of considération — an agreement not to 
purchase from any one else — would have subsisted. Notwithstand- 
ing this, under the principles referred to in ail the cases, even those 
relied upon by plaintiff, the contract would have lacked validity, not 
from a want of considération, but, as herein, from a lack of rautuality. 

The demurrer will be sustained. 
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TJNITED STATES T. BOPP et al. (two cases). 
(District Court, N. D. Californla, First Division. November 11, 1916.) 

Nos. 5870, 5885. 

1. CONSPIRACT ©=927 — OVEET ACT — ^NECESSITY. 

A violation of the Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 209) 
is complète, where a consplracy to do acts in restralnt of trade is entered 
into, tliough no overt act is commltted. 

[Ed. Note.— For other cases, see Consplracy, Cent Dlg. §§ 38, 39; Dec, 
Dlg. (S=27.] 

2. CONSPIRACT ®=27 OVEET ACTS — Nbcessitt. 

The ofEense denounced by Crlmlnal Code (Act March 4, 1909, c. 321) § 37, 
35 Stat. 1096 (Comp. St 1913, § 10201), declarlng that if two or more per- 
sons conspire to commit any offense against the United States or to 
defraud the United States, and one or more such parties do any act to 
eflfect the object of the consplracy, each shall be punished, is not comr 
pleted untU. an overt act is commltted. 

[Ed. Note. — For other cases, see Consplracy, Cent Dlg. §§ 38, 39 ; Dec. 
Dlg. .©=27.] 

3. Cbiminal Law i®=s>620(2) — Tbial — Consolidation of Indictments. 

Défendants were eharged with a consplracy to do acts in restralnt of 
trade, in violation of the Sherman Act, and also with a consplracy, under 
Crlmlnal Code, § 37, to vlolate section 13 (Comp. St. 1913, §10177), de- 
clarlng that whoever, wlthln the terrltory or Jurisdictlon of the United 
States, begins or sets on foot, or provides or prépares the means for, any 
military expédition or enterprise, to be carried on from thence against 
the terrltory or dominions of any forelgn prince or state or people with 
whom the United States are at peace, shall be punished. The Indictment 
under the Sherman Act eharged no overt act, but chargea that the con- 
splracy was entered into wlthln the district whlle the indictment under 
section 37 eharged the commission of an overt act wlthln the district, 
although the contemplated actlvities would take a wlde range. Both 
consplracles were dlrected against the munitions trade of the United 
States with France, Russla, England, and Japan, and défendants' pur- 
pose was to prevent the shipment or transportatlon of munitions of war 
to such countrles, elther by destroying munition plants in the United 
States or destroying shlps and raUroads outside of the United States 
engaged in carrying munitions. Eeld that, as there was an Identlty of 
parties and of subject-matter, and both consplracles were entered into in 
the same district though défendants were indicted under the Sherman 
Act for their consplracy against munition plants in the United States, the 
indictments should be consolidated and tried together for convenience. 

[Ed. Note. — For other cases, see 'Crlmlnal Law, Cent Dlg. § 1376; Dec. 
Dlg. <s=>620(2).] 

Franz Bopp and others were eharged with conspiracy to do acts in 
restraint of trade, in violation of the Sherman Act, and with conspir- 
acy under Criminal Code, § 37, to violate section 13, and the govern- 
ment moves to consoHdate the two indictments. Motion granted. 

See, also (D. C.) 230 Fed. 723; (D. C.) 232 Fed. 177. 

John W. Preston, U. S. Atty., and Annette Abbott Adams, Asst 
U. S. Atty., both of San Francisco, Cal. 

J. P. O'Brien, of San Francisco, Cal., and Samuel Platt, of Carson 
City, Nev., for défendants Cornell and Crowley. 

^=:>For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dtgests & Indexes 
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George A. McGowan, of San Francisco, Cal., for défendant Von 
Brincken. : , 

Sullivan & Sullivan and Théo. J. Roche, of San Francisco, Cal., for 
défendants Bopp and Vbn Schack. 

DOOLING, District Judge. Each of two indictments pending in 
this court charges the défendants Bopp, Von Schack, Von Brincke.n, 
Van Koolbergen, Comell, Crowley, and Smith with a conspiracy. The 
first. No. 5870, charges a conspiracy to do certain acts in restraint of 
trade, in violation of section 1 of Act july 2, 1890, c. 647, 26 Stat. 209 
(Comp. St. 1913, § 8820), commonly known as the Sherman Act. The 
second, No. 5885, charges a conspiracy under section 37 of the Crim- 
inal Code to violate section 13 of the same Code; that is to say, a 
conspiracy to begin and set on foot, and provide and prépare the means 
for, certain military enterprises to be carried on frorii within the ter- 
ritory, and jurisdictiofa of the United States against the territory and 
dominions of the king of GreatBritain, a foreign prince with whom 
the United States was at peace. To each indictment the défendants 
Bopp, Von Schack, Von Brincken, Cornell, and Crowley havô inter- 
posed a plea of not guilty, and the causes, being at issue, hâve both been 
set for trial for December 4th of this year. 

[1-3] The government has moved that the court order that the two 
indictments be Consolidated and tried together, under section 1024 of 
the Revised Statutes (Comp. St. 1913, § 1690), which is as follows: 

"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions connected together, or 
for two or more acts or transactions of the same class of crimes or offenses, 
which may be properly joined, Instead of having several indictments, the 
whole may be joined in one Indictment in separate counts; and if two or 
more indictments are found in such cases, the court may order them to be 
Consolidated." 

This motion is resisted by the défendants. 

The government claims that thèse indictments may be Consolidated, 
because they come within ail three of the provisions of section 1024; 
that is to say, that they are charges which may be properly joined, 
and (1) that they are against the same persons for the same acts or 
transactions ; (2) that they are against the same persons for acts or 
transactions connected together; (3) that they are against the same 
persons for acts or transactions of the same class of crimes or of- 
fenses. 

Affidavits hâve been presented in support of the motion and also 
in opposition thereto. However, the question as to whether the in- 
dictments do fall within any or ail of the provisions above set forth. 
may be determined hère from an inspection of the documents them- 
selves, unaided by any extraneous évidence. Tuming to the indict- 
ments, it appears theretrom that each charges a conspiracy on the 
part of ail the défendants and none others; that both conspiracies 
were entered into at the same time and place, and that each was di- 
rected against the commerce then carried on between the United States 
and foreign nations, particularly between the United States and France, 
Russia, England, and Japan, which nations were at war with Germany 
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and Austro-Hungary ; that the ultimate purpose of each was to pre- 
vent the shipment or transportation of munitions of war to the coun- 
tries last named ; that the methods by which such shipment or trans- 
portation was to be prevented, as set forth in each indictment were 
the same, and this was to be accomplished by blowing up, by means 
of bombs, dynamite, and other explosives, the plants in this country 
that were engaged in the manufacture of such munitions of war, and 
various ships and railroads hère and in Canada that were engaged in 
transporting them. 

In so far as thèse activities were to be directed against the manu- 
facturing plants, in this country, and railroads and ships gêner ally 
engaged in the transportation of such munitions of war as were manu- 
factured therein, it is claimed that a conspiracy existed in violatioii of 
the Shermân Act; and it is so charged in indictment No. 5870. In 
so far as the activities were to be directed against railroads in Cans^da, 
and certain designated ships belonging to some one or other of ihe 
nations mentioned, for the purpose of preventing the transportation of 
men, horses, and munitions of war to such nations, it is claimed a 
conspiracy existed to set on foot a military enterprise; and tliis is 
the charge contained in indictment No. 5885. This brief statement of 
the matters embraced in the two indictments seems to me sufficiently 
to show that the charges contained in them are charges for acts and 
transactions connected together within the meaning of section 1024, and 
I am also satisfied that they are such charges as may be properly joined. 

In the indictment (5870) charging a violation pf the Sherman Act 
no overt act is averred,, as under that statute the offense is complète 
when the conspiracy is. entered into. In the other indictment (5885) 
certain overt acts are alleged, as the offense of conspiracy under sec- 
tion 37 of the Criminal Code is not complète until such overt act is 
done by one of the conspirators to effect the object thereof. The 
défendants are not charged with actually having set on foot a military 
enterprise, but with having conspired to do so, and while the indict- 
ment allèges a conspiracy directed against railroads in Canada, and 
vessels belonging to the various nations, Great Britain, Russia, France, 
and Japan, the location of which is not given, yet this conspiracy is 
averred to hâve been entered into at San Francisco, in this district, 
and every overt act charged, save one, is alleged to hâve been com- 
mitted hère, so that, while the contemplated activities as charged would, 
if carried out, hâve taken a wide range, the real things against which 
the défendants are called upon to make défense are alleged to hâve 
occurred hère. In the alleged violation of the Sherman Act the con- 
spiracy is averred to hâve been entered into hère. The cases, there- 
fore, would présent no more difficulty than is frequently encountered 
where there are several counts in a single indictment. 

The government claims that there will be a great number of wit- 
nesses in attendance, whose testimony will bear directly upon the mat- 
ters charged in each indictment; that the proofs oflfered in support 
of one will to a great extent support the other; and that it would be 
to the real interest of both the government and the défendants that 
both charges be heard together. Défendants contend that they will be 
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greatly prejudiced as to each if both indictments are trîed togetlier, 
for the reason that such testimony as is admissible in support of but 
one of the indictments would necessarily affect the minds of the jury 
adversely upon the other. This is not necessarily true, and may not 
bô true at ail. But to the extent that it may be true in the présent in- 
stance it would seem to be true in every instance where différent 
charges are tried together, whether embraced in a single indictment, 
or in two or more indictments consolidated for trial. I can conceive 
of no possible injury that défendants will sufïer by the submission of 
both indictments to the same jury, and see no reason why this should 
not be done, and many reasons why it should. The motion will there- 
f ore be granted and the indictments consolidated for trial ; and it is 
so ordered. 

I am authorized to say that Judge HUNT, with whom I hâve con- 
ferred, agrées with this conclusion. 
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GUAKANTY TEUST 00. OF NEW YOEK v. SAMB. 

(District Court, S. D. New York. September 14, 1915.) 

No. E-11-382. 

1. COBPOBATIONS- ®=A482(3) — MOETGAGES— FOBECLOSUEE— DeNIAL. 

A foreclosure of- a jtnortgage on corporate property cannot be attacked 
by a few of the corporate stockholders on the ground that the plan of 
reorganlzation proposed ont of court is inéquitable, though a chancellor 
may refuse to sign a final decree Intended to cany ont a grossly unfair 
settlement. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. | 1881; Dec. 
Dig. <Si=»482(3).] 

2. Corporations ©=9482(3) — Mobtgages — Fobeolosuee — Eight to Intebvene. 

Holders of the preferred stock of défendant corporation applied to in- 
tervene in a suit to foreclose a mortgage given by défendant, alleging that 
the defaults which occasioned the necesslty for foreclosure were the re- 
suit of a consplracy between the bondholders of the corporation and of- 
flcers of the same, intended to precipitate foreclosure, when in fact the 
corporation was solvent and able to pay the interest and other charges. 
The stockholders had previously procured the appointment of a receiver 
in the State court, -who had appeared and was defending the foreclosure 
suit. SeU that, though the charge was serions, and would ordinarily en- 
title the stockholders to interrene and protect their interests, they should 
not be allowed to intervene to advance a défense whleh they had not 
even eommunlcated to the Nreceiver, and which he could advance. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. J 1881; Dec. 
Dig. <S=»482(3).] 

In Equity. Bill by William N. Conley and others against the Inter- 
national Pump Company, consolidated with a bill by the Guaranty 
Trust Company of New York, as trustée, against the same défendant. 
On application of Roger S. Sturgis and others, as holders of preferred 
stock of défendant, for leave to intervene. Application denied. 

See, also, 231 Fed. 594, C. C. A. . 

^ssFOT otber cases see same topic & KEY-NUMBER In ail Key-Numbered DIeests & Indexes 
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Motion on behalf of Roger S. Sturgis and others, describing them- 
selves as holders of the preferred stock of défendant International 
Pump Company, for leave to intervene in the above action, to be made 
parties thereto, and to file such answers and to take such other pro- 
ceedings as they may be advised, and to that end that the receivers 
herein be instructed to grant petitioners inspection of ail the records 
of the Company and of the receivership until the expiration of the time 
within which said petitioners shall be permitted to file answers as afore- 
said. 

W. Bourke Cockran, of New York City, and J. Merritt Lane, of 
Jersey City, N. J., for petitioners. 

E. M. Leventritt, Paul D. Cravath, and Allen Wardwell, ail of New 
York City, and Gilbert CoUins, of Jersey City, for ail parties of record. 

HOUGH, Circuit Judge. The first of the actions above entitled is 
a creditors' bill ; the second is the f oreclosure of .a mortgage. 

One of the reasons for petitioners desiring to intervene is to assert 
the alleged infirmity of jurisdiction in respect of the creditors' bill. It 
appears by inspection of the mortgage under which the Guaranty Trust 
Company is proceeding that the pump company agreed to maintain an 
office in the city of New York (although a New Jersey corporation), 
and it was not denied upon the hearing that such office was maintained. 
As the interest coupons of the bonds issued under the Guaranty Trust 
Company mortgage were payable at the office or agency of the pump 
company in the city of New York, it is obvious that such office or 
agency had to be kept up. 

The sole object of the f oreclosure suit is to realize upon the mort- 
gage, and the Guaranty Trust Company is a New York corporation. 
The requisite diversity of citizenship existing, it is too plain for argu- 
ment that the trust company had a right to proceed in this jurisdic- 
tion, so that a voluntary appearance by the pump company in the f ore- 
closure suit was no more than compliance with the exigency of a sub- 
pœna which might easily hâve been taken out. 

The order of consolidation was a mère convenience ; the suits could 
again be severed, if desired. As intimated upon the argument, I should 
be inclined under almost any circumstances to permit the intervention 
of any persons or parties having a real interest in the défendant in 
the creditors' suit. But that action has been completely swallowed by 
and absorbed in the foreclosure suit, so that the substantial question 
hère is this, viz. : Upon the showing made, are the moving preferred 
shareholders entitled at the présent time to intervene in the foreclosure 
action in order to advance any or ail of the propositions revealed in 
their moving papers ? 

[1] The major part of the moving papers is taken up with com- 
plaints of the inequity of a proposed plan of reorganization. I do not 
think that courts sit to redraw or modify or make suggestions concern- 
ing such voluntary business arrangements as reorganization plans. 
There hâve been circumstances, and they may arise again, when a chan- 
cellor may bluntly refuse to sign a final decree which is intended to 
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carry out a grossly unfair settlement ; but it is certaînly a curîous con- 
ception of practice which leads a small body of shareholders to seek 
to answer a foreclosure bill merely because they are dissatisfied with 
what the foreclosing complainant says out of court it hopes or even 
intends to do af ter .the final decree is procured, 

[2] Indeed, I think prolongea argutnent reduced the petitioners' ap- 
plication to one proposition, namely, that they should be allowed to 
show by answer and évidence that the BëTauIts which occasioned the 
necessity for foreclosure were the resuit of a conspiracy between the 
bondholders of this défendant and the ofRcers of the same; the ob- 
ject of such conspiracy being to precipitate foreclosure when as matter 
of fact the company was solvent and able to pay the interest and other 
charges, failure in respect of which is the gravamen of the foreclosure 
bill. 

Thèse are very serions allégations, and are said to require the favor- 
able action of the court, under the controUing authori^ of Louisville 
Trust Co. V. Louisville, etc., R. R., 174 U. S. 674, 689, 19 Sup. Ct. 
827, 832 (43 h. Ed. 1130). The ground of that décision, however, is 
thus stated: 

"Whlle not intending any displacement of the ordlnary rules or rlghts of a 
mortgagor or mortgagee In a foreclosure, we belleve that under the drcum- 
stances as presented by tbls record there was error ; that the charge, alleged 
posltlvely, and supportée by many droumstances, of collusion, • • • was 
one compelllng investigation." 

It is in my judgment entirely obvious that, while thèse petitioners 
make the charge of collusion positively, they fail to support their 
charge by any circumstances or proof whatever. Yet in many cases I 
should incline to admit as parties défendant those making charges of 
such moment, upon their giving reasonable security to make good the 
expense caused by their intervention, if unsuccessful. 

In this instance, however, I shall not do so, because of what I be- 
lieve to be the underlying principle of intervention in equity. Neces- 
sary parties to a proceeding are those without whose présence a bind- 
ing decree could not be made. Interveners are (generally speaking) 
those who show an équitable claim to présent their own individual de- 
mands, because and only because the parties already in the action do 
not, will not, or cannot properly and efficiently présent the interven- 
ing interests. 

In this instance there has been appointed at the instigation of some 
or ail of th© présent proposed interveners a statutory receiver under 
the acts of New Jersey, I hâve been favored with a copy of Vice 
Chancellor Stevenson's remarks upon granting the application for re- 
ceivership, and am more than willing to accept his views as to the 
function of receivers under the statutes aforesaid. That receiver 
(Judge CoUins) is already a paxty to this foreclosure suit. He is at 
liberty to advance such défenses as to him seem just and well founded, 
or such as he may be advised to présent by the court of his appoint- 
ment. Any défense which Receiver Collins desires to advance will 
doubtless be admitted to the record and put in shape to be considered 
by this and higher courts. 
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It is ail unseemly and an unnecessary act to permit a few stockhold- 
ers, who applied for and obtained a receivership in the company's own 
State, to intervMie in the same suit to which the receiver is a party, and 
advance a défense which they hâve not communicated to the receiver 
himself. He is charged with the duty of protecting their interests, 
if they hâve any worthy of protection, and it is in my judgment advis- 
able that they should lay their complaint before him, and if, after con- 
sultation witii Judge Collins and possible application to the Chancery 
Court of New Jersey, their complaint is not deemed worthy of being 
advanced through Judge Collins, it is not worthy of being advanced at 
ail. 

I understand that complainant trust company and its solicitors agrée 
that the New Jersey receiver shall bave time to décide as to what 
course he will pursue, and to that end they are willing to make the f ol- 
lowing stipulation : 

"The complainant hereln Is not to close the case before the spécial master 
untll Receiver Collins has had an opportunlty to obtaln instructions from the 
Vice Chancellor of New Jersey and to act upon such instructions when ob- 
tained, provided that the receiver make hls application and proceed with the 
same promptly. Thls cause before the spécial master is in no event to be 
closed, except upon at least one week's notice to Receiver Collins, and the 
time of the spécial master in which to file hls report shall be correspondingly 
extended." 

This stipulation is approved, and, if desired, the substance thereof 
may be embodied in an order. 
The application of the petitioners is denied. 



TATSUUMA KISEN GOSHI KAISHA (TATSUUMA S. S. CO., Limited), v. 
PORT OF SEATTLE et al. 

(District Court, W. D. Washington, N. D. September 8, 1916.) 

No. 31T0. 

Municipal Cobpobations ®=»752 — Liabilitt foe Injury bt Servant — Con- 

TBACT to PeBFOBM WoEK FOB ANOTHER. 

A stevedoring company, having a contract to load a cargo of steel rails 
which were dellvered on the pier lu cars, contracted with the port of 
Seattle, which maintained an electric crâne on the pier under chafge of 
an englneer and assistants, who were Its employés, to move the rails from 
the cars to the pier at a stated price per ton, and also to fumish Ihe use 
of the crâne and its attendants to deliver the rails on the vessel for an 
agreed price per hour. The opération of the crâne was wholly in charge 
of the engineer. Eeld, that he did not beeome a servant of the stevedoring 
company, but remained the servant of the port, in the performance of the 
work, and that the port was liable for damages to the vessel caused by his 
négligent opération of the crâne. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. | 
1583 ; Dec. Dig. <S=9752.] 

In Admiralty. Suit by the Tatsuuma Kisen Goshi Kaisha (Tatsuuma 
Steamship Company, Limited) against the Port of Seattle, a municipal 

^=3For olber cases se* sam« topic & KBY-NUMBER In aU Key-Numbered DigesU & Indexes 
237 F.— 19 
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corporation, and the Griffiths & Sprague Stevedoring Company, In- 
corporated. Decree for libelant against the Port of Seattle. 

Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for libel- 
ant. 

France & Helsell, of Seattle, Wash., for respondent port of Seattle. 

Daniel B. Trefethen, of Seattle, Wash., for respondent Stevedor- 
ing Co. 

NETERER, District Judge. Libelant allèges that the port of Seattle, 
for the purpose of loading and unloading cargo, opérâtes an electric 
Gantry crâne, a large and complicated mechanism, which îs capable 
of being moved from place to place on the dock; that forming a 
part thereof is an apron, extending about 35 feet beyond the face of 
the pier, so constructed as to enable the vessels to pass alongside, or 
to allow the moving of the crâne alongside a vessel moored at the 
pier, and is operated by electric power and machinery situated in a 
cage, and requiring tedinical skill in its opération; that the port of 
Seattle retains in its employ a skilled and compétent electrical engineer 
for the opération of such crâne, and also hook tenders and other 
necessary servants; that respondent Griffith & Sprague Stevedoring 
Company is engaged in the stevedoring business at the port of Seattle ; 
that on the 30th of July, 1915, one of libelant's ships anchored along- 
side one of the docks of the port of Seattle, for the purpose of re- 
çeiving a cargo of steel rails; that the respondent Stevedoring Com- 
pany was under contract wilh the charterers of said vessel and en- 
gaged in loading the cargo; that in the course of the loading into 
hatch No. 2, "situated just abaft the foremast, it was necessary to 
obtain additional portions of said cargo by taking the same out of a 
freight car situated on the railway track on said dock a short dis- 
tance sternward of said hold ; that thereupon said operator moved 
said crâne over the car, where the tackle was made fast by the hook 
tenders to a load of rails (consisting of about three rails), whereupon 
the operator took the load and moved the crâne forward opposite the 
hatch and ran the load out on the apron, from which it was lowered 
to the hold; and after two or three of said loads had been lifted 
from said car and carried to said boat and stowed in said hold, the 
engineer of said crâne, for his greater convenience in handling said 
freight, caused the cargo hook of said crâne to be made fast to 
said freight car, and thereupon, while attempting to move said car 
forward to a point opposite said hold, neglected to raise said apron, 
and so carelessly and negligently operated said crâne that said apron 
was caused to strike the foremast of said ship and thereby buckling 
and breaking said mast;" and that it was damaged in the sum of 
$2,§19.98, and states it is unable to state which of the respondents 
is liable, and asks that process issue, the parties be cited to appear, 
and that the court decree the pàyment of damages as law and justice 
shall direct. 

The respondents hâve appeared and answered, each denying lia- 
bility; the port of Seattle claiming that the stevedoring company is 
liable, and vice versa. 
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The testimony shows that the stevedoring company had a Contract 
with the libelant to load a cargo of steel rails from the cars of the 
railway company upon the vessel, and that the stevedoring company 
made a contract with the port of Seattle to unload the rails from the 
car to a suitable place for loading them irito the vessel, for the sum of 
I2y2 cents per ton, and a further agreement to furnish the use of 
the Gantry crâne, together with the engineer for its opération, and two 
hook tenders, being equipment for the opération of such crâne, at 
the agreed price of $2.25 per hour for loading from the dock into 
the vessel. It is also shown by the évidence that the rails were loaded 
into hatch No. 2 of the vessel, and when the said hatch was nearly 
fiUed it became necessary to take some rails from a freight car sit- 
uated near the vessel, from which the rails had not been removed, 
and to obtain the rails it became necessary to move the crâne along 
the track upon which it opérâtes to the car, obtain the rails, and move 
back to a suitable place opposite hatch No. 2. After two or three loads 
had thus been obtained, the engineer and hook tenders concluded 
it would be advisable to move the car from its position to a place 
opposite the hatch, and take the rails from the car and lift them to 
the hatch without moving the crâne along the track. The crâne 
was thereupon moved along the track to the car, and by use of a lever 
or "shifting stick," one end of which was placed against the car and the 
other against the crâne, the car was moved by the crâne 12 or 15 feet 
beyond the place where it should hâve been taken, and the apron above 
referred to, not being raised, was caused to strike the foremast of the 
ship, causing the damage. 

The superintendent in charge of the dock at the time testified that 
in taking the rails from the dock the vvork and opération of the crâne 
was under the direct supervision of the engineer, and this responsi- 
bility continued until the loaded sling reached the vessel, when the 
orders were given by the supercargo, or man in charge of the hatch. 
It is also shown that the engineer and men were paid by the port 
of Seattle, and that the stevedoring company had no control of the 
men, except as it might operate through the port of Seattle. AU the 
work in loading was done by employés of the stevedoring company, 
except work on the dock and the opération of the crâne. The question 
to be determined is whether the engineer was a servant of the port 
of Seattle or of the stevedoring company, as upon this dépends the 
liability; the master being responsible for the négligent acts of the 
servant. 

In order to relieve the port of Seattle from liability, it must appear 
that the relation of master and servant, which was established, had 
been, for the time, suspended, and a new relation created between 
the stevedoring company and the engineer. It would seem from the 
évidence that this change is not established. The port of Seattle, it 
would seem, furnished the work for an agreed price, rather than the 
men and the appliances. The relation between the engineer and the 
port at no time changed. The stevedoring company at no time ac- 
quired any supervisory authority over the engineer other than mère 
suggestions as to détails or the necessary co-operation with relation 
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to the takîng of the rails from the dock cind stowîng them în the 
hold of the vessel. One who agrées to f urnish the completed work 
through servants over whom he retains control is responsible for their 
négligence in the conduct of the work, though it is done for the 
uhimate benefit of another, and the determining factor is usually the 
power to control and direct the servants in the performance of the 
work. I think it is established beyond question that the performance 
of the work and the opération of tihe crâne with relation to rails upon 
the dock and until they had reached the vessel was under the direction 
of the engineer. The manner of the work on the dock being under 
the control of the engineer, and the act complained of having tran- 
spired while in the conduct of work within his exclusive province, 
the liability is that of the port of Seattle. 

This view is fully sustained by Standard Oil Co. v. Anderson, 212 
U. S. 215, 29 Sup. et. 252, 53 L. Ed. 480. George A. Fuller Co. v. 
McCloskey, 228 U. S. 194, 33 Sup. Ct. 471, 57 L. Ed. 795 is to the 
same efïect, as is also New Orleans-Belize S. S. Co. v. United States, 
239 U. S. 202, 36 Sup. Ct. 76, 60 L. Ed. 227, and C, R. I. & P. Ry. 
Co. v. Bond, Adm'r, 240 U. S. 449, 36 Sup. Ct. 403, 60 L. Ed. 735. 



TJNITED STATES v. PHILADELPHIA & E. Rï. CO. 

(District Court, E. D. Pennsylvania. November 28, 1916.] 

Nos. 162, 163. 

1. Criminal Law ®=5263 — Ceiminal Phoseoutions — F^debal Courts — Jubis- 

DICTION. 

In view of Rev. St. % 716, authorlzlng the fédéral courts to Issue any 
approprlate process, a District Court bas jurlsdiction to issue a writ of 
venire facias agalnst a défendant. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 610, 611 ; 
Dec. Dlg. «S=»263.] 

2. Courts <S=>76 — Criminal Pbosecutions — Tebms of — Time d'Eu. 

The fédéral District Court is open from the beglnnlng of each session to 
its end for the retum of writs on the criminal slde, notwlthstandlng an ad- 
joumment sine die as a criminal court 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 2S0-254; Dec. 
Dig. ®=s>76.] 

3. CRiMiNAii Law ®=>263 — Criminal Pbosecutions — Tbial — Answeb. 

A writ of venire facias is in its very nature an ad respondendum pro- 

■ ceeding, glvlng défendant who is Indicted his day in court, in order that 

his defjense may be heard, and whether his response be denominated an 

answer, demurrer, or plea is a mère matter of nomenclature, and the writ 

wlll not be quashed because it called for an answer, instead of a plea. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 610, 611 ; 
Dec. Dig. 0=263.] 

At Law. Proceeding by the United States against the Philadelphia 
& Reading Railway Company. Sur motion to quash writ of. venire 
facias. Motion denied. 

The motion is as f oUows : 

And now, this 21st day of July, A. D. 1916, comes the Philadelphia & Read- 
ing Ballway Company, a corporation named aa défendant in the above-entitled 

CssFor other cases see same topic & KEY-NUMBSR lu ail Key-Numbered Digests & Indexe* 
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bill of Indlctment, by Williain Clarke Mason, Esq., Its attorney at law, appear- 
Ing de bene esse for the sole purpose of testlng the Jurlsdlctlon and power oJ 
this honorable court to Issue a certain wxit of venlre faclas Issulng eut of thl» 
honorable court as of July 14, A. D. 1916, and respectfuUy submltting Itself 
to this honorable court for the sole purpose aforesaid, prays that the writ of 
venlre fadas Issuing ont of this honorable court as aforesaid, and served by 
the United States marshal for the Eastern district of Pennsylvania upon th« 
above-named Philadelphla & Reading Rallway Company, be quashed and de- 
clared null and void for the foUowing reasons : 

(1) That there is no jurlsdlctlon or power in law In the TJnlted States Dis- 
trict Court for the Eastem District of Pennsylvania to issue the aforesaid 
writ of venlre faclas. ' 

(2) That the said writ of venlre faclas as issued Is defective, and of no 
force and effect, In that it Is made returnable to a session of the said court 
to be holden» at Philadelphla on the flrst Monday in August, A. D. 1916, where- 
as the TJnlted States District Court for the Eastern District of Pennsylvania, 
sitting a.s a crimlnal court, adjoumed sine die June 21, A. D. 1916, and the 
next session of the said court to whlch any and ail writs may be made re- 
turnable is the thlrd Monday in September next, to wlt, September 18, A. t). 
1916. 

(3) That the said writ of venlre faclas Is defective and void, In that the 
Philadelphla & Reading Rallway Company, named therein as the accused in 
a certain bill of Indlctment under the above term and number, is required to 
come before the bar of the United States District Court for the Eastern Dis- 
trict of Pennsylvania and to answer the aforesaid indlctment, whereas there 
is no provision in law authorlzlng this honorable court to take an answer to a 
blU of Indictment, but, on the contrary, the only pleading known to the law" 
under such clrcumstances and required of an accused is a plea. 

Robert J. Stcrrett, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

Wm. Clarke Mason, o£ Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. [1 ] We first dispose of the question 
lying at the threshold of the considération of the above-stated motion 
by directing the clerk to file the paper incorporating the motion to 
quash. The first ground of the motion involves, we think, an over- 
looking of the distinction between jurisdiction, whether of the subject- 
,matter or of the person, and the process employed in the exercise of 
that jurisdiction. The criminal jurisdiction of the courts of the United 
States is restricted to the limits of, first, the Constitution, and after 
that the statutes. If statutory process has been prescribed, it must be 
followed. Where, however, the constitutional power exists, and has 
been exercised through acts of Congress conferring jurisdiction upon 
the courts, accompanied with authority to issue appropriate process 
for the assertion of this jurisdiction, the statutory basis of such juris- 
diction does not imply that it is withheld whenever spécifie statutory 
process is unprovided. This distinction will supply the key to the 
understanding of the principles upon which the adjudged cases, to 
which we hâve been referred, were ruled. Commonwealth v. Lehigh 
Valley R. R., 165 Pa. 162, 30 Atl. 836, 27 L. R. A. 231. 

The court there had jurisdiction of the subject-matter. It was neces- 
sary to acquire jurisdiction of the person of the défendant. No appro- 
priate process had been provided by statute. It was held the court 
had the common-Iaw power to issue process to bring the défendant 
into court. This ruling is of no direct aid to us because the power 
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there found courts of the United States do not possess. United States 
V. Kelso (D. C.) 86 Fed. 304, supports the writ as issued. Congress 
had provided no spécifie f orm of process. The court adopted that pre- 
scribed by the state law. This was supported upon the power con- 
f erred by Rev. St. § 716, to issue any appropriate process. John Gund 
Co. V. U. S., 204 Fed. 17, 122 C. C. A. 331, is to the same effect, with 
the added thought that it was likewise effective as lawful process, 
although served in another district than that in which the trial was 
had. U. S. V. Standard Oil (D. C.) 154 Fed. 728, and U. S. v. Virginia 
Co. (C. C.) 163 Fed. 66, give added sanction to the practice hère 
adopted. 

We see nothing in any of thèse rulings which conflicts with the 
principle laid down in Jones v. U. S., 137 U. S. 202, 11 Sup. Ct. 80, 
34 L. Ed. 691, and cases of like import cited by counsel for défendant. 
Indeed, Bath Co. v. Amy, 80 U. S. (13 Wall.) 249, 20 L. Ed. 539, and 
McClung V. Silliman, 19 U. S. (6 Wheat.) 601, 5 L. Ed. 340, emphasize 
the distinction attempted to be pointed out above. The majoritv opin- 
ion in Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct. 633, 30 L. Ed. 
743, is far from any conflict with the cases supporting the issue of pro- 
cess under R. S. § 716. The proceeding there was instituted in a state 
court. No fédéral question was involved. The cause was removed to 
the United States District Court solely because of the diverse citizen- 
ship of the parties. It was remanded to the state court wholly upon 
the ground that the case as a proceeding was one of which the courts of 
the United States had no jurisdiction. The question was in no sensé a 
process question, but one of jurisdiction of the proceeding. 

One of the grounds upon which the remanding order was made was 
that the mandamus proceeding, which had been removed into the Dis^ 
trict Court, was not such a case as could under the statutes of the 
United States be removed from a state court. This order was affirmed 
by a majority ruUng. The dissenting view was that this was too nar- 
row a construction of the acts of Congress. The ruling and dissenting 
opinion each discuss the question as one, not of process, but of jurisdic- 
tion of the subject-matter. They are in accord in assuming the power 
of the United States courts to issue writs of mandamus, where such 
writs are appropriate process. R. S. § 716, was held to be a process 
provision, not as conferring jurisdiction of the subject-matter in man- 
damus proceedings. We are concerned with section 716 wholly as 
authorizing the process employed in the instant case. There is not, 
and cannot well be, any question raised of the jurisdiction of this 
court with respect to the subject-matter. Ail the cases support the 
proposition that this jurisdiction may be exercised through "appropri- 
ate process," and that the process adopted is such. 

[2] The second and third grounds upon which the motion is based 
are alike untenable. The court is open from the beginning of each 
term or session to its end. Abbott v. Brown, 241 U. S. 606, 36 Sup. 
Ct. 689, 60 L. Ed. 1199. 

[3] A writ of venire facias is by its very nature an ad respondendum 
proceeding. It gives a défendant his day in court in order that his de- 
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fense may be heard. Whether his "response" îs called an answer, a 
demurrer, or a plea is a matter of nomenclature, with which we hâve 
no further concern. ' 

The motion to quash is denied. 



In re ALPBRT. 



(District Court, E. Di New York. November 14, 1916. On Objections to Com- 
position, December 16, 1916.) 

1. Bankbuptct <S=>378 — Composition — Right to. 

Bankr. Act July 1, 1S98, c. 541, § 14c, 30 Stat. 550 (Comp. St. 1913, § 
9598), provides that the confirmation of a composition shall discharge ttie 
bankrupt from his debts otber than those agreed to be paid by the terms 
of the composition and those not affected by a discharge. Claimant 
contended that the bankrupt had misapproprlated a large sum of money 
and that such clalm was not a debt dischargeable in bankruptcy. The 
bankrupt ofCered a composition and filed a schedule of credltors which 
dld not include the claimant. Held, that the composition should not be 
qonfirmed untll claimant was pald such a, divldend as it would be en- 
titled to receive, were its debt dischargeable in bankruptcy, or such sum 
was deposited in court for its beneflt, without préjudice in either case 
to assertion that the debt is not dischargeable, for any other procédure 
would resuit in givlng a préférence to those credltors whose debts were 
dischargeable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 601; Dec. 
Dig. <@=>378.] 

On Objections to Composition. 

2. Bankruptcy <S=»374, 407(1) — Dischakge — Right to. 

A bankrupt, who bas stolen or fraudulently recelved a sum of money 
belonging to another, cannot retain the amount and schedule the clalm as 
a debt, and thereafter obtain a discharge in bankruptcy or effect a com- 
position. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 575, 729, 737, 
738, 741, 750, 751, 758; Dec. Dig. ®=>374, 407(1).] 

3. Bankbuptct <S='407(3) — Dischabge — Préférence. 

The mère recelpt of a préférence is no bar to a discharge. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 740, 742-749 ; 
Dec. Dig. <S=407(3).] 

4. Bankbuptcy <S=>345, 376 — ^Préférence — Prioritt. 

Where one who bas recelved a préférence becomes a bankrupt, the 
préférence cannot be coUected in full as a prlority claim, either in bank- 
ruptcy or on composition by the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 581, 532, 534, 
539, 540, 598-000, 602 ; Dec. Dig. <g=>345, 376.] 

In Bankruptcy. In the matter of the bankruptcy of David Alpert. 
On motion to confirm referee's report, approving a composition of- 
fered. Report affirmed on condition, and objections overruled. 

David Alpert, in pro. per. for the motion. 

Ginzberg & Picker, of New York City, for trustée. 

Alexander Levine, of New York City, for petitioning creditors, not 
opposing. 

®=3For otber cases see same toplc & KEY-NUMBEÎR in ail Key-Numbered Digeste & Indexes 
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CHATFIELD, District Judge. [1] It appears that the trustée of the 
estate of Gussie Nankin, in bankruptcy in this court, claims the misuse 
ôf a large sum of money delivered to Âe bankrupt Alpert, by the bank- 
rupt Nankin, and for the recovery of which proceedings in the Nan- 
kin estate are now pending. The bankrupt Alpert is oflfering a com- 
position (which has been approved by the référée), and has filed a 
schedule of creditors, which does not include the estate of Nankin. 
The reason for this exclusion appears to be that the estate of Nankin 
has refused to file a claim in the Alpert estate as a gênerai creditor, 
upon the theory that its debt is not one, dischargeable in bankruptcy, 
and that it is based upon an act of embezzlement or deliberate conceal- 
ment of assets, by a trustée of an express trust, from Nankin or her 
creditors. 

Section 14c of the bankruptcy law provides as f oUows : 

"The confirmation of a composition shall discharge thie banltrupt from his 
dèbts, other than those agreed to be pald by tlie terms of the composition and 
those not affected by a discharge." 

Under this the Nankin estate should be allowed to préserve its rights 
if it (in addition to a possible criminal charge) can show a claim not 
dischargeable in bankruptcy. At the same time the Nankin estate 
should receive the share of the Alpert estate which it would hâve if the 
Nankin debt be dischargeable in bankruptcy, as otherwise the creditors 
of the Alpert estate, who receive a dividend, would receive a préfér- 
ence over the remaining creditor, whose debt, nevertheless, was not 
wiped out by the composition. Either the composition should include 
the payment of this dividend, and the dividend should be paid with an 
express provision that it is on account of a debt claimed to be not dis- 
chargeable, or the bankrupt Alpert must deposit the amount which 
would be the dividend to be paid upon the amount which is claimed by 
the Nankin estate, and the amount of this claim may be litigated fur- 
ther. 

The présent motion to confirm the referee's report upon the composi- 
tion will be granted, upon deposit by Alpert of the dividend to be paid 
to creditors generally, estimated upon the total amount of the claim by 
the estate of Gussie Nankin, and if the claim of the Nankin estate is 
contested by Alpert, the referee's report upon the composition will be 
retumed, so far as this claim is concerned, in order that testimony may 
be taken and the claim allowed or disallowed. The resuit of this allow- 
ance or disallowance will be considered without préjudice, however, 
to future enforcement of the claim (if it be found to exist), without 
référence to the discharge effected by the composition, except in so far 
as the amount of the debt may be reduced by the dividend paid. 

On Objections to Composition. 

David Alpert is offering a composition. He has now by direction 
of the court included such amount as he may owe to the Gussie Nan- 
kin estate, and upon November 15, 1916, the composition was con- 
firmed upon that basis. The spécial master in the Nankin estate has 
now reported that Alpert was a creditor of the Nankin estate and re- 
ceived a pref erential payment amounting to $432.66. He also reports 
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that the balance of the moneys in Alpert's hands was turned back by 
him to Gussie Nankin, and that report bas been confirmed so far 
as Alpert is concerned. 

The trustée of the Nankin estate now seeks to further oppose con- 
firmation of the composition in the Alpert estate upon the theory that 
Alpert received the money from Gussie Nankin as a wrongdoer and 
that his creditors would hâve no right to be enriched at the expansé 
of the Nankin estate. Hence it is urged that Alpert cannot receive 
the benefits of his own wrong by offering a composition and treating 
the Nankin estate as a creditor, and thus prevent their receiving the 
full amount of its claim at the hands of the bankrupt, when, as they 
claim, they would obtain it from the bankrupt's creditors if no com- 
position had been oflFered. 

[2-4] It may be assumed that, if the proceedings in the Nankin 
estate had shown that Alpert was a wrongdoer in the sensé that he had 
stolen or fraudulently received the sum of $432.66 which ' belonged 
to the Nankin creditors, he could not retain that amount and schedule 
the claim as a debt in his own estate. He could not obtain a discharge 
in bankruptcy, and hence could not put through a composition. Mc- 

Intyre v. Kavanaugh, 242 U. S. 138, 37 Sup. Ct. 38, 61 L. Ed. , 

decided in the Suprême Court of the United States December 4, 1916. 

But it is now determined that the debt owing from Alpert to Nankin 
is but the return of a pieferential payment. The receipt of a préf- 
érence is not a bar to discharge, nor can the préférence be coUected in 
full as a priority claim, in the event of either bankruptcy or compo- 
sition by the party receiving the préférence. This was directly decided 
by the order entered November 15, 1916. No appeal or pétition to 
review has been filed, but, as the same question is involved in the 
final order confirming the composition, the matter has been reconsid- 
ered upon the merits. 

The objections to the composition will be overruled. 



PENINSULA LTJMBEE CO. v. EOXAL INDEMNITT 00. 

(District Court, D. Oregon. December 4, 1916.) 

No. 7314. 

Reuotai. of Causes <g=»105 — ^Noneesidence of Pabties — Remand. 

Action brouglit in the court of a state of whlcli neither party was a 
résident, removed on pétition of défendant to the fédéral court for the 
district of that state, should be remanded ; plaintlff not havlng waived 
the court's want of authorlty to entertaln jurisdictlon in that district, but 
havlng appeared spedally, and only for purpose of motion to remand. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. f 215 ; 
Dec. Dig. <S=>105.] 

At Law. Action by the Peninsula Lumber Company against the 
Royal Indemnity Company. On motion of plaintifï to remand to state 
court. Motion granted. 

€=:3Far other cases Gea same topic & KBY-NUMBER in ail Key-Numbered Oigests & Indexes 
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James B. Kerr and Richard Sleight, both of Portland, Or., for plain- 
tifif. 

Watt, Thornton & Watt, of San Francisco, Cal., and Wilbur, Spen- 
cer & Beckett, of Portland, Or., for défendant. 

WOLVERTON, District Judge. This action was instituted in the 
circuit court of the state of Oregon for Multnomah county. The plain- 
tiff is a résident and inhabitant of the state of Wisconsin, and the de- 
fendant a résident and inhabitant of the state of New York. Défend- 
ant in due time petitioned for a removal of the cause to this court, 
and the removal was allowed. When the case reached hère, the de- 
fendant demurred to the complaint. The plaintifï, appearing specially 
and for the purpose of the motion only, moved to remand the cause 
to the state court, on the ground that this court is without jurisdiction 
in the premises. 

It is apparent that jurisdiction of the court is based on the ground 
of diversity of citizenship; but neither of the parties is a citizen and 
inhabitant of the state of Oregon. The sole question presented is 
whether this court has jurisdiction to entertain die cause, and to dé- 
cide the same upon its merits. In the case of Ex parte Wisner, 203 
U. S. 449, 27 Sup. Ct. 150, 51 h. Ed. 264, arising upon a similar state 
of facts, the Suprême Court, enterta,ining jurisdiction by mandamus 
and prohibition, decided that the cause should be remanded. In the 
course of the opinion the court said ; 

"Jurisdiction of tlie suit could not hâve obtained, even witti tlie consent of 
both parties." 

This case is décisive of the one at bar, unless it has been overruled 
by a subséquent décision of the Suprême Court. The contention of de- 
fendant is that it has been so overruled, citing to that purpose In re 
Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 
1164, and Western Loan Co. v. Butte & Boston Min. Co., 210 U. S. 
368, 28 Sup. Ct. 720, 52 L. Ed. 1101. 

The former case arose upon substantially the same state of facts as 
the one at bar, except that plaintifï, after removal of the cause to the 
Circuit Court of the United States, filed an amended pétition and signed 
a stipulation giving time to the défendant to answer, and subsequently 
entered into successive stipulations with the défendant for continuation 
of the trial, ail in that court. The Circuit Court refused to remand 
the cause, and in this holding was sustained by the Suprême Court. 
The Suprême Court held in efïect that the fédéral court has gênerai 
jurisdiction in ail cases where there is diversity of citizenship, and 
that, if a suit or action is instituted in a state or district of which 
neither party is an inhabitant, the right of the parties to insist that the 
suit should be brought in one or the other of such districts may be 
waived, and it was further decided that such right of both parties, the 
plaintifï and défendant, was waived in that case, and it was upon that 
ground that the décision of the Circuit Court, refusing to remand the 
case to the state court, was sustained. In the course of the opinion 
the court, referring to the above quotation from the Wisner Case, had 
this to say : 
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"There was no pretense of any consent on the part of the plaintiff In that 
case, and therefore this statement was unnecessary. In order, however, to 
prevent future misconception, we add that nothing in tïxe opinion in the 
Wisner Case is to be regarded as changing the rule as to the effect of a 
waiver In respect to a particular court." 

It is as to the déclaration in the Wisner Case that "jurisdiction of the 
suit could not hâve obtained, even with the consent of both parties" 
that the Moore Case overrules the Wisner Case ; the former holding 
that gênerai jurisdiction of suits or actions founded solely upon di- 
versity of citizenship exists under the statute, but that, if such suit or 
action is brought in a state or district of which neither party is a rés- 
ident, the objection that it was not brought in a particular court may 
be waived by either or both parties. 

The Western Loan Company Case was instituted in the Circuit Court 
of the United States, and was dismissed for want of jurisdiction. The 
judge presiding based his action upon the supposed authority of Ex 
parte Wisner. The Suprême Court declared that the judge was in er- 
ror, saying that the Wisner Case "is now overruled in In re Moore, 
ir^ so far as it was said in the Wisner Case that a waiver could not 
give jurisdiction over a person sued in the wrong district, where di- 
versity of citizenship existed." But this case does not yet supersede 
the real question decided by the Wisner Case, which was that, the 
plaintifif not having waived the court's want of authority to entertain 
jurisdiction in the particular district, the cause ought to be remanded. 
Inferentially, the principle is reaffirmed in the case of In re Moore. 

The case of Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 55 
L. Ed. 252, 37 L. R. A. (N. S.) 392, has no particular bearing on the 
question at issue, although it disapproves of the Wisner Case at an- 
other angle, namely, that the court in that case entertained jurisdiction 
to review the cause by mandamus, whereas it was without authority for 
so doing. The question was not raised when the Wisner Case was sub- 
mitted, nor was the authority of that case on that point disputed until 
the Harding Case came up. 

The plaintifif in the case at bar having appeared specially for the pur- 
pose of the motion to remand only, and not having appeared generally, 
or otherwise waived the lack of jurisdiction of this court over the par- 
ties, the motion will be sustained, and the cause remanded to the state 
court 



In re AUTO SAFBTY SIGNAL LAMP CD. 

(District Court, E. D. Pennsylvania. June, 1916.) 

1. Bankruptct <@=:3305 — Ordeb to Deliveb Peopbrtt of Bankeupt — Dé- 
fenses. 

The treasurer of a bankrupt Company was mentioned in the schedule 
flled as a debtor, and, after the trustée called on hlm to turn over a 
sum of money, the treasurer filed a clalm against the bankrupt for a 
larger sum. The référée disallowed the claim of the treasurer and found 
his indebtedness at a fixed sum. The report showed that the référée found 
that the amount stated as a debt was not a mère debt, but was money 
which the treasurer, without right or tltle, took from the company while 

4=3For otber cases aee aame tople & KEY-NUMBER in ail Key-Numbered Dlgesta & ludexs: 



300 237 FBDHKAL EBPORTBK 

he was treasurer, and had falled to return. Held, that an order dlrectlng 
the treasurer to surrender sueh sum of money cannot be defeated on tfee 
ground that the référée found he was merely Indebted to the company ; 
the évidence justifying the flndlng that he had appropriated the company's 
funds, and the treasurer having submitted to the court's jurlsdlction by 
filing a daim. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 466-468 ; Dec. 
Dlg. <g=»305.] 

2. Bankeuptct ®=288(1) — ^Authokitt op Court or Bankiwjptct — Jueisdic- 

TION OVEB 0F7ICEBS OF BanKRDPT. 

Though an officer of a bankrupt company dld not submit to the court'a 
Jurlsdlction, nevertheless, having been an oiBcer, the bankruptcy court has 
jurlsdlction to order hlm to dellver such of the bankrupt's property as he 
wrongfuUy retalned. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. S 447; Dec. 
Dlg. «=s288(l).] 

In Bankruptcy. In the matter of the bankruptcy of the Auto Safety 
Signal Lamp Company. On pétition to review order on W. Bancroft 
Mellor to turn over money. Order of the référée affirmed. 

Daniel J. Shern, of Philadelphia, Pa., for trustée. 
H. S. Mesirov and Raymond John, both of Philadelphia, Pa., for 
petitioner. 

WITMER, District Judge. W. Bancroft Mellor was the treasurer 
of the bankrupt company and was mentioned in the schedule filéd as a 
debtor. After the trustée had called on Mellor to turn over the sum 
of $598.49, he (Mellor) filed a claim against the bankrupt wherein he 
admitted having received $598.49 from the bankrupt company, but set 
ofï a claim, alleged to be due him, greater in amount, to wit, $2,096.25, 
leaving an alleged balance in his favor in the sum of $1,497.76. Mellor 
was examined concerning his claim, and the testimony of other wit- 
nesses was taken, resulting in the disallowance of it by the référée, who 
as a resuit of such hearing found and reported that Mellor's indebted- 
ness to the bankrupt company as treasurer was $682.74, made up of 
$598.49 admitted having received and the further sum of $84.25 pre- 
sented and proved by tlie trustée. 

[ 1 ] The finding and report of the référée against Mellor was made 
November 16, 1914, whereof he had notice. No appeal was taken 
from the action of the référée, whereupon, December 1, 1914,- the 
trustée filed a pétition asking for a rule on Mellor to show cause why 
an order should not be made, directing him to surrender the assets 
of the bankrupt company found in his possession. Answer was made, 
and, after hearing, on December 9, 1914, the référée, resting on his 
findings in passing on the claim of Mellor, filed his décision ordering 
Mdlor to turn over to the trustée the sum of $682.74. This order the 
court is requested to review. 

Summing up ail of the reasons assigned for reversai of the order 
of the référée, the complaint is that the proceeding is unauthorized 
and that the évidence is'insufficient to support the order in view of the 
former finding of the référée, that Mellor was a debtor to the bankrupt 
company as treasurer for the amount which he was directed to turn 

<S=»For other cases ses same topio & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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over. While it appears that the référée, in disallowing the claim of 
Mellor, "states his (Mellor's) indebtedness to the bankrupt company 
as $682.74," nevertheless, showing how he arrives at such amount, he 
clearly indicates in his former report, as he has since stated, justify- 
ing the order, that this amount is not a mère debt due by Mellor to 
the bankrupt company, but is, in fact, money which Mellor, without 
right or title, took from the company while he was treasurer, and has 
since failed to return. The referee's report shows, and the same is 
borne out by the évidence, that Mellor filled in and made payable to 
himself certain checks, signed in blank by the président, while he 
(Mellor) was treasurer of the company, and which payments Mellor 
charged to commissions pretended to be due him for sale of stock, 
under an alleged agreement between him and the executive committee 
of the board of directors. The référée further found that this alleged 
agreement was never entered into; that Mellor, as treasurer of 
the company, had no right to draw checks payable to himself for com- 
missions ; and that therefore, this sum having been improperly with- 
drawn from the treasury of the bankrupt company, Mellor had no title 
thereto, and was accordingly "indebted in that sum to the trustée." 
The finding that the bankrupt so retained the money stated is justified 
from the évidence, and, Mellor having submitted to the court's juris- 
diction in attempting to establish a claim against the bankrupt com- 
pany, forms a proper basis for the order that followed. Wiswall v. 
Campbell, 93 U. S. 347, 23 L. Ed. 923 ; In re Blake (C. C. A. 8th Cir.) 
17 Am. Bankr. Rep. 668, 150 Fed. 279, 80 C. C. A. 167. 

[2] Furthermore, without such submission, Mellor having been an 
oiificer of the bankrupt corporation, the court has jurisdiction to order 
a turn-over of such of the bankrupt's property as he wrongfully re- 
tained. In re Brockton Idéal Shoe Company (C. C. A. 2d Cir.) 29 Am. 
Bankr. Rep. 846, 202 Fed. 199, 120 C. C. A. 447. 

The order of the référée is afKrmed. 



HASLINGHUIS et al. v. P. HAERINGTON SONS. 

(District Court, New Hampshire, November 29, 1916.) 

No. 79. 

1. Teade-Maeks and Trade-Names i®=»60 — Infbinoement of Teade-Mabk— 

Imitation or Labbx. 

A label, the size, shape, and gênerai appearance of which, comblned 
wlth the appearance of the bottle on which it was placed, are striklngly 
llke the trade-mark placed on a well-advertlsed article, so as to justify 
a finding thàt It was adopted for the purpose of leadlng the public to 
believe it was buying the well-advertised article, is an Infrlngement, not- 
withstanding changes in the name thereof . 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 73, 74 ; Dec. Dig. ®=>60.] 

2. Tbade-Marks and Trade-Names <g=>98 — Damages— Référence to Hasteb. 

Where the proofs in a suit for injunction to restrain the infrlngement 
of a copyrighted trade-mark showed only one sale of the infringing article 

©ssFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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and the possession of other of sueh articles on défendants' shelves, the 
court will not exercise its discrétion to send dae case to a master, but will 
take the aCcount itself, especially wliere référence to the master was urged 
by plaintiffs, so that they miglit enter upon an examination of défendants' 
business. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112 ; Dec. Dlg. <S=»9S.] 

In Equity. Suit by Jacob Johannes Haslinghuis and others against 
P. Harrington Sons for injunction to restrain infringement of a trade- 
Tiark and an accounting. Injunction granted, and accounting before 
the- court awarded. 

Macleod, Calver, Copeland & Dike, of Boston, Mass., for plaintififs. 
P. H. Sullivan, of Manchester, N. H., for défendants. 

AL,DRICH, District Judge. I think the proofs in this case are 
such as to justify a decree for an injunction and for ordinary dam- 
ages, but I see nothing to justify triple damages. 

[ 1 ] The plaintiffs' trade-marks are shown by a certain heart-shaped 
label used for the sale of their gin, known as the "Genuine Holland's 
Geneva." It is a label of long standing and use, and has been several 
times copyrighted for the protection of the plaintiffs' trade. There is 
no occasion for particularly describing it, because a copy is attached 
to the bill of fcomplaint. 

The size, shape, form, and gênerai appearance of the défendants' 
label, combined with the size, shape, and dress of their bottle, are well 
calculated to mislead the casual buyer and such as do not carefully 
read into thinkingi that they are getting the plaintiffs' "Geneva Gin," 
which has beCn a long time upon the markets, and advertised tlirough 
the instrumentality of their copyrighted trade-mark, and I do not think 
the detailed dissimilarities claimed by the défendants in respect to 
names only are a sufficient answer to the claim of the plaintift"s that 
the défendants' bottle and label are in similitude v^^ith theirs. The two 
labels are strikingly alike in their gênerai appearance, and so much so 
as to justify a finding that the défendants adopted the plaintiffs' label, 
making detailed changes in the name only, and the shape, size, and dress 
of the plaintiffs' bottle, for the purpose of leading members of the pub- 
lic into buying the Harrington gin, thinking it was the plaintiffs' Geneva 
HoUand gin. 

[2] Now, as to the other branch of the case, in which the plaintiffs 
claim that the défendants are in unfair compétition. In view of what 
has already been found as to infringement, it would foUow, of course, 
that the défendants are in unfair compétition to the extent that the 
proofs show that they were in trade using the label complained of . 

ThÈ proofs, however, are limited to one sale of five bottles, and that 
there were other bottles on the shelves bearing the plaintiffs' label, and 
bottles bearing the défendants' label. 

It results from the foregoing findings that the plaintiffs are entitled 
to an injunction and an accounting, and it apparently matters little 
whether the accounting under the proofs cornes under the finding of 
infringement or that of unfair compétition. If the accounting is to be 
under infringement, including the one sale, it would be based upon 
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<iamages resulting from such sale, and while the one sale and the cîr- 
cumstances in the case may quite likely sustain the claim of unf air com- 
pétition to the extent of the proofs, it does not necessarily foUow that 
the case would be sent to a master for an accounting. For aught that 
appears in this case, there may hâve been only one sale, and the bot- 
tles with the différent labels may hâve been placed on the shelves on 
the day of the sale. If the damages under either theory of the plain- 
tiffs' case are to be ascertained from the proofs, it could be easily done 
by the court, because the question of accounting would be very narrow 
and very simple, and while I hâve no question of the authority of the 
court in a case of this kind to appoint a master, I doubt as to the wis- 
dom of doing that, particularly in view of the fact that the plaintiff» 
urge it in order that they.may enter upon an examination bf the de- 
fendants' business. While not doubting the power to do it, the power ir 
exercised under discrétion, and it does not seem justifiable to exercise 
such discrétion under the circumstances of this case and upon proof of 
a single sale. 

The plaintiffs may hâve an injunction against the défendants' using 
the heart-shaped label in similitude to that of the plaintiffs, and an 
accounting before me on the question of damages, and the inquiry will 
be limited to the sale proven, unless the plaintiffs make eut a case for 
inquiry in respect to further damages. 



WEST V. EMPIRE LIFE INS. CO. 

In re COLXJMBUS SEOURITIES CO. 

(District Court, W. D. Washington, N. D. September 14, 1916.) 

No. 4. 

îBanketiptct <S=299 — Suit by Receivee^Bight of Intervention. 

In a suit brought by ttie receiver of a bankrupt New Jersey corporation 
In a District Court in Washington by which he had been appointed an- 
cillary receiver to wind up the affairs of a Washington corporation In 
which bankrupt claimed to be a large stockhoider, other claiinants of 
the stock held by the bankrupt may properly be allowed to intervene; 
the court in Washington, rather than that in New Jersey, being the 
proper forum in which to détermine rights in a Washington corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 448 ; Dec. Dig. 
<®=299.] 

In Equity. Suit by Henry J. West, as receiver in bankruptcy of the 
Columbus Securities Company, against the Empire Life Insurance 
Company. On motion by complainant to dismiss pétitions in inter- 
vention. Denied. 

Donworth & Todd, of Seattle, Wash., for plaintiff. 
Corwin S. Shank and H. C. Belt, both of Seattle, Wash., for inter- 
veners. 

NETERER, District Judge. The Columbus Securities Company 
having been adjudged bankrupt, the plaintiff was by the United States 

.®=}For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digesta & Indexe» 
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District Court bf New Jersey appointed receiver, and ancillary receiver 
by this court. The company, at the time, claimed to own 80 per cent 
of the capital stock of the défendant, a corporation organized and do- 
ing business under the laws of the state of Washington, and having 
ceased to do business in the state, and certain actions having been com- 
menced in the Washington state court by parties claiming that they 
hâve been fraudulently deprived of stock in the défendant corporation 
by the Columbus Securities Company, the plaintiff, as receiver, was 
authorized by the District Court of New Jersey and Ûiis court to prose- 
cute this action, the purpose of which is to administer the estate of 
the défendant company and wind up its affairs. Various intervening 
pétitions hâve been filed with the court's permission by persons claim- 
ing to be owners of shares of the capital stock of the défendant com- 
pany, which, it is claimed, was obtained by the Columbus Securities 
Company through fraud, and ptay that it be so adjudged. Motion is 
made by the plaintiff to strike thèse intervening pétitions, on the ground 
that the bankruptcy court in the district of New Jersey is in possession 
of the stock and has jurisdiction to détermine ail conflicting claims 
with référence thereto, and that this court has not jurisdiction. 

Many authoritles hâve been cited by both sides, but, in the main, I 
think, upon matters to which there can be no contention. The situs 
of the défendant, it being a Washington corporation, is in this district, 
and this would also be the place where suits conceming title to the 
stock or attachment and exécution may be brought, as stated by Story 
on Conflict of Laws, §' 363. The situs of the corporation is the proper 
forum to détermine the right to ownership of its capital stock, provided 
jurisdiction can be obtained of the party having the stock. This also 
seems to hâve been the opinion of aie plaintiff in prosecuting this ac- 
tion, for, with respect to the cases pending in the state court challeng- 
ing the title to stock of the défendant and asking its adjudication, he 
says that the matter should be "determined and fixed by the order, judg- 
ment, or decree of the United States Kstrict Court for the District 
of New Jersey, or by this court," and since the purpose of the action 
is to wind up the business and affairs of the défendant company, it 
would seem that the issue between the contending stockholders should 
be determined in this action, to the end that distribution can be ad- 
judged to the proper parties, and, the holder of the stock of the Colum- 
bus Securities Company being before this court upon the authority and 
direction of the bankruptcy court, the motion to dismiss the pétitions 
in intervention should be denied. 

As I view the issue, Richardson v, Shaw, 209 U. S. 365, 28 Sup. 
Ct. 512, 52 L. Ed. 835, 14 Ann. Cas. 981, Gorman v. Littlefield, 229 
U. S. 19, 33 Sup. Ct. 690, 57 L. Ed. 1047, and Stowe v. Harvey, 241 
U. S. 199, 36 Sup, Ct. 541, 60 L. Ed. 953, and Duel v. Hollins, 241 
U. S. 523, 36 Sup. Ct. 615, 60 L. Ed. 1143, decided by the Suprême 
Court May 8 and June S, 1916, respectively, hâve no application. 
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PITT CONST. CO. V. CITY OF DAYTON. 
(Circuit Court of Appeals, Slxth Circuit. November 16, 1916.) 

No. 279S 

1. PLEADING iS=>343 — JUDQMENT ON PLEADINOS — RiGHT TO. 

In an action on contract, where defendant's answer set up provisions of 
the contract relled on to defeat recovery, judgment on the pleadinga 
cannot be granted for défendant, unless some provision of the contract 
as a matter of law precludes recovery. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dig. §§ 101&-1051; 
Dec. Dlg. ®=>343.] 

2. Municipal Cobpobations <S=9374(1) — Public Impeovements — Contbaots — 

CONSTBUCnON. 

A contract for the extension and Improvement of a waterworks System 
obligated the municlpallty to fumlsh a right of way for a pipe Une. Other 
portions of the contract provlded that the prlce should cover ail loss or 
damage arlslng out of the nature of the v^ork, or from any unforeseen 
obstructions or difficulties, as well as ail rlsks of any description; that 
if the coutractor should be stopped by an injunctlon withln the ttme in 
which he should finish, the work should be extended by as many days as 
he wàs stopped, but that if he should be stopped more than three 
months, the municlpallty might annul the contract, and tliat the con- 
tracter should accept orders for extra work not included in the contract 
necessary to the improvement or connected therewlth, but that no claim 
for extra work or materials should be allowed unless ordered and the 
price agreed upon before the work was done or finlshed. Held, that where 
the municlpallty dld not furnish the right of way as the contract required, 
and its fallure seasonably to obtaln the right of way damaged the cou- 
tractor, it cannot escape liability for injuries resulting from delay in 
obtainlng the right of way; the provisions relatlng to loss to the con- 
tracter not referring to a breach of the contract by the municlpallty. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. D^. §1 
905, 910; Dec. Dig. <S=»374(1).] 

8. Municipal Corporations <@=>374(2) — Public Impeovements — Consteuc- 
TiON of Contract. 

Another provision of the contract declared that ail claims for damages 
or for any other matter or thlng for which the contractor mlght eon- 
Bider hlmself entltled to extra rémunération, must be made in writlng to 
the dlrector of public service withln 14 days from the tlme the dam- 
ages or other matters occurrert, or the cause for the same should arise, 
and unless so made, the claims should be walved. Ueld, that in vlew of 
the situation of the parties, the provision as to waiver of claims does not 
apply to a claim for damages arlslng out of the munlcipality's own breach 
of contract in faillng to furnish the right of way imtU after the tlme 
for performance of the contract had explred; thls being true though 
the municlpallty had grounds for belleving that it owned the right of way. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §S 
005, 910: Dec. Dig. ©=3374(2).], 

4. CoNTRAOTs <Ê=>169 — Construction — General Language. 

General language of contracts must be construed with référence to the 
fltness of the subject-matter and person. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. § 752; Dec. Dlg. 
-©=3169.] 

In Error to the District Court of tlie United States for the Western 
Division of the Southern District of Ohio ; John E. Sater, Judge, 

e=»For other cases see same toplc & KEY-NUMBEB In ail Key-Numbered Dlgests & Indexe» 
237 F.— 20 
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Action by the Pitt Construction Company against the City of Day- 
ton. There was a judgment for défendant on the pleadings, and plain- 
tif? brings error. Reversed. 

W. B. Turner, of Dayton, Ohio, for plaintifif in error, 
W. H. McConnaughey and John S. Shea, both of Dayton, Ohio, for 
défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

WARRINGTON, Circuit Judge. The Pitt Construction Company, 
a Pennsylvania corporation, and tlie city of Dayton, state of Ohio, en- 
tered into a written contract, Sçptember 16, 1912, for an extension and 
improvement of the waterworks system of Dayton. The Construction 
Company was to furnish the material and perform the labor in con- 
structing a line of cast-iron water pipe, with proper connections, along 
a particular course between the pumping station and the réservoir of 
the city, including standpipe foui:dations, according to spécifications, 
plans, and drawings, and for prices attached to the several items as 
stated in the accepted proposai. In considération of this the city un- 
dertook to furnish the right of way for the improvement, and aïso to 
pay the prices named for such material and labor. The improvement 
was completed to the satisfaction of the city, and was paid for accord- 
ing to prices named, and provided for in the contract; and those fea- 
tures of the contract are not involved in the présent controversy. 

In the suit below it was sought to recover damages for alleged de- 
lay and neglect of the city in furnishing a right of way for a substan- 
tial portion of the improvement. The items of damage so alleged are 
as foUows: 

(1) Increase in cost of excavation from 72 cents to $1.12 per lineal 
foot, amounting to $2,168. 

(2) Increase in cost of laying pipes from 15 cents to 25 cents per 
lineal foùt, amounting to $542. 

(3) Cost of pumping water from the trenches, which would not hâve 
been required if such delay and neglect had not occurred, amounting to 
$2,072.48; cost of supplies required for such pumping, $1,404.17; cost 
of new pumping equipment, $358.97. 

(4) Increase in cost of labor in the sum of $1,396.99. 

(5) Cost and expense incurred in management of the business and 
in keeping the equipment and organization at Dayton instead of else- 
where, in the sum of $4,050. 

(6) Cost of moving machinery and appliances from one portion of 
the improvement to another portion, which but for such delay and 
neglect would hâve been unnecessary, $138.60. 

(7) A profit of 10 per cent, upon the item of labor and that of pump- 
ing, amounting to $346.30. 

The alleged conséquences of such delay and neglect, as respects the 
items of damage so claimed, will be better understood through further 
statement of the terms of the contract and the extent of the delay com- 
plained of . The contract required the contractor to commence the work 
within 30 days after its date, September 16, 1912, and to complète the 
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improvement by June 1, 1913 ; and failure in this behalf in ternis ren- 
dered the contractor liable for wages of inspectors at the rate of $3 a 
day for each, and for the further sum of $25 a day, not as a penalty, 
but as liquidated damages, and such sums were to be deducted from 
moneys accruing to the contractor. The contractor, under direction 
of the city, placed its equipment in position to commence work Sep- 
tember 30, 1912, upon what was known as "Station 53" in the pro- 
posed Une of improvement, but was on that day prevented from pro- 
ceeding with the work by an order of injunction issued against the 
city and the contractor alike, in a suit commenced by Joseph E. Bimm 
in the Montgomery common pleas court. It developed that the city 
did not own a right of way for such an improvement as this along the 
line of Station 53. This resulted in an order on the part of the city, 
directing the contractor to remove its equipment to another portion of 
the line, and along which the city owned the right of way. The con- 
tractor carried out this order, and there commenced the work. De- 
cember 19, 1912, the city instituted a proceeding in the Montgomery 
county probate court to appropriate the right of way through the land 
in which Bimm claimed an interest; on February 19, 1913, the value 
of the interest taken and the damage to the residue were assessed at 
$9,841 ; and on May 19th final judgment was entered. The judgment, 
however, was not paid until the following July 2d, a month succeeding 
the expiration of the period within which tlie contractor was to com- 
plète the improvement. The city's delay in so acquiring the right of 
way is alleged to hâve prevented complçtion of the improvement until 
December 22, 1913. 

The city met thèse allégations by answer containing ten separate 
défenses. In its first défense the city set up the written contract 
above pointed out, admitting, however, prévention from doing the 
portion of the work which was embraced in the injunction suit of 
Bimm, that on December 19, 1912, it commenced proceedings to ap- 
propriate that portion of the right of way, and that on July 2, 1913, it 
paid the money assessed theref or, but denying generally ail other allé- 
gations of the pétition. The first défense was pleaded by référence 
thereto in each of the succeeding défenses ; but those défenses each con- 
tain additional matter. The second défense allèges that the cost of re- 
moving the contractor's equipment from Station 53 to another portion 
of the work was agreed by the parties to hâve been the orriy eft'ect of 
the injunction, and that such expense was paid in full settlement of ail 
claims arising in that behalf. The third défense allèges that when 
plaintifï resumed work on the portion of the improvement east of Sta- 
tion 53, it complained of an excess of water in the trench, of losses on 
account of the delay caused by the city, extra work, high priées of la- 
bor, etc., and that thèse claims were thereupon settled and discharged 
by an arrangement for changing to the advantage of the contractor the 
grade along which the pipes were to be laid, and that this arrangement 
was carried out. The fourth, fifth, sixth, and seventh défenses set up, 
respectively and in the following order, certain provisions of sections 
21, 34, 33, and 31 of the contract, and so présent questions of law 
rather than of fact. Thèse questions will, so far as necessary, be con- 
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sidered later. The eighth défense dénies certain allégations contaîned 
in the pétition, to the effect that the city, through its officers, had f alsely 
represented to the plaintiflf that ît had secured the right of way for 
the improvement, and had se induced plaintiff to enter into the con- 
tract, and thereupon avers that the city had, for a considération, se- 
cured the right of way in dispute from a railroad company, and that 
the city solicitor had advised the city that Bimm (plaintiflf in the in- 
junction suit mentioned) had no valid claim against it in respect of 
such right of way. The ninth défense, in efïect, allèges as a bar to re- 
covery the total payment made and received under and according to 
the contract, and, further, that plaintifï's losses were due "to natural 
conditions attending the work, the incompetency of plaintiflf's employés 
and the flood of March 25, 1913," and for which défendant dénies re- 
sponsibility. The tenth défense, in substance, recites the city's right in 
ternis reserved in the contract to recover of plaintiff the wages paid to 
inspectors, and also the penalty of $25 a day during the contractor's 
delay in completing the improvement, amounting in ail to $5,000, and 
allèges that it was agreed between the parties that the city's waiver of 
this sum, together with its payment of the other sums mentioned in the 
answer, should be and were accepted in full discharge of ail claims of 
every kind and character. The issues were closed by plaintiff's reply. 
This consists of déniais of new matter set up in the answer, and also 
of averments in apparent answer to the sixth défense (which, as be- 
fore stated, relied on section 33 of the contract), tothe eflfect that plain- 
tiflf had complied with section. 33 of the contract, requiring claims for 
damages or extra rémunération to be made in writing to the director 
of public service of the city within 14 days from the time the damages 
or other matters might occur. 

[1, 2] The case was disposed of below through allowance of a mo- 
tion of défendant for judgment upon the pleadings, and the question 
presented hère is whether this motion was rightly granted. It is mani- 
fest that thèse pleadings are not open to a motion for judgment unless 
there are one or more provisions of the contract which forbid the re- 
covery sought; and this was the theory of the décision below. We 
hâve seen that certain sections of the contract are, in substance, set 
out and relied on in the fourth, fifth, sixth, and seventh défenses of the 
answer. In considering the portions of the contract pleaded in thèse 
défenses, it is to be borne in mind that plaintiff's action is bottomed 
upon the admitted failure of the city to furnish a material portion of 
the right of way until the time fixed for completion of the improve- 
ment had expired. We hâve seen that it was the belief of its officiai 
agencies that the city owned this paît of the right of way at the date 
of the contract ; this is the obvious effect of the eighth défense. How- 
ever, the city's mistake as to its title did not lessen the obligatory force 
of the covenant contained in the contract : "The city of Dayton will 
furnish the right of way for said improvement." Since the contracter 
was bound, under distinct penalties in the form of liquidated damages, 
to complète the improvement by June 1, 1913, this covenant of the city 
could hâve only one ultimate meaning: The city obligated itself to 
furnish the right of way seasonably, This obligation was fundamen- 
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tal ; for, unless it was performed, the improvement could not be com- 
pleted within the allotted time. It, therefore, needs only to be stated 
that the city's failure in any material degree to perform the obligation 
was a violation of a vital portion of the contract. The précise inquiry, 
therefore, is whether any contractual provision set up in the défenses 
mentioned, or, indeed, any other portion of the contract, was intended 
to apply to damages arising from the city's own breach of its covenant 
seasonably to furnish the right of way. 

(a) The fourth paragraph of the answer sets out section 21 of the 
contract as a défense. That section, in substance, provides that the 
total price named in the contract shall be paid and received as full com- 
pensation for everything furnished and donc thereunder; that the 
price shall also cover — 

"ail loss or damage arising out of the nature of the work" or "from any un- 
foreseen obstructions or dlfficultles encountered In the prosecution of the 
work, and for ail risks of any description connected wlth the work, and for ail 
expenses incurred by, or in conséquence of, the suspension or discontlnuance 
of the work as herein specified." 

(b) In the fifth défense reliance is placed on section 34 of the con- 
tract. It is there provided : 

"If the contractor be stopped * • * by an Injunctlon, then the tIme 
within which he is to finish the work, shall be extended by as many days as 
he is stopped; provided, • * • that if he be thus stopped more than 
three (3) months, the director of public service shaJl hâve the right to annul 
said portion of this contract ; and In case sald portion be so annuUed, the 
contractor shall be paid for the amount of work he bas done upon that portion 
of the contract so annuUed. In no case will any damages be allowed the con- 
tractor if the work be thus stopped." 

(c) The sixth défense is founded in part on section 33, which pro- 
vides : 

"Ail claims for damages, or for any other matter or thing for which the 
contractor may consider himself entitled to extra rémunération, must be made 
in writlng to the director of public service within fourteen (14) days from the 
tlme the damages or other matters occur, or the cause for the same arises ; 
and unless such claims are so presented it shall be held that the contractor 
has waived such claims, and shall not be entitled to claim or receive any 
pay for the same." 

(d) In the seventh défense section 31 is relied on. This section pro- 
vides : 

"The contractor will be obligea to accept orders for extra work not In- 
cluded In this contract, necessary to be done on the work, or connected with 
the same. • * * No claim for extra work or materials will be allowed 
imless it is ordered • • * and the price is agreed upon in a written 
agreement, before the work is done or the material furnished ♦ * *. If 
no fixed price can be agreed upon * * * the extra work must be paid for 
on the basis of ten (10%) per cent, in advance of the actual cost * • ♦ as 
determined by the engineer." 

The leamed trial judge in efïect held that the provisions of sections 
21, 31, and 34 were not designed to excuse the city from the necessary 
conséquences of its own breach of the covenant to furnish the right 
of way. We are satisfied that this conclusion is sound. The views of 
the trial judge concerning the provisions of sections 21, 31, and 34 are 
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sufficiently dîsclosed in the following portions of his opinion relating 
to section 34: 

"When the défendant stipulated that the contract should be completed by 
June 1, 1913, and that It would furnish the rlght of way, it obllgated itself lo 
to fumish such rlght of way as to admit of the completlon of such contract on 
the date named. Section 34 relates to a stoppage caused by some wrongful 
conduct or act (real or alleged) of the plalntifC and for which the eity was not 
responsible. It does not say If the contractor and the city be stopped,' etc. 
It does not cover a stoppage arising from an error or wrongdoing of the city. 
It woiild be a harsh construction which would give the city a right to annul 
the plaintiff's contract on account of sometMng for which it was in no sensé 
responsible, and which the city itself was bound to do. If the city Intended to 
reserve the right to turn the contractor ont, and possibly after he had made 
aU the préparation and incurred ail the expense incident to proceeding with 
and completing his work, it should be so provlded in plain terms. If the 
meanlng of section 34 Is what the défendant claims, the contractor, however 
innocent and however much injured by some wrongful or négligent act of 
the city, is turned away empty handed. Tiûs would be casting the loss on 
the wrong party. • • • 

"The contract does not give the city the right to suspend the work pending 
the acquirement of the right of way, or to extend the time of completlon on 
account of delay in obtalning such right of way. The city did not protect 
itself in either of thèse respects. It did not hâve in contemplation a delay in 
securing a right of way which would defer the completlon of the contract be- 
yond June 1, 1913." 

[3, 4] However, the trial judge held that section 33, relied on in the 
sixth défense, was applicable to the instant case, and that its require- 
ment to présent claims for damages within 14 days from the time the 
right therèto arose had not been observed. But is section 33 applica- 
ble ? It must be conceded that its language is in f orm broad ; though 
it is not express, it is gênerai, as respects the présent issue. This is 
true also of those portions of the other sections which were held below 
to be inapplicable. And if the principle is sound which was there ap- 
plied in construing the other sections, it is hard to see why the same 
principle should not also constitute the rule for construing section 33. 
The section was designed to accomplish some purpose, and so must be 
given reasonable effect. The contract provides for supervision of the 
work through directions of specified officiais of the city ; and it may 
well be, for instance, that causes for "damages" or "extra rémunéra- 
tion" within the meaning of the section might hâve arisen through 
the city's failure rightly to supervise and direct the mode of distribut- 
ing the materials or of conducting the work itself, and so hâve entitled 
the contractor to recover such damages or extra rémunération only 
by presenting written claims therefor to the oflfîcer named and within 
the time fixed by the section. We do not pause to consider or to pass 
upon the nature or unreasonableness of a supervision, or of other more 
or less obvious causes, which would hâve necessitated the présentation 
of written claims. The object is simply to indicate a reason for the 
use of the language contained in section 33. We are confronted with 
an entirely différent question, however, when we are brought to con- 
sider the city's violation of a fundamental provision of the contract. 
It is as true now as it ever was that gênerai language of contracts, as 
well as statutes, "shall be restrained unto the fitness of the matter and 
the person." It was said of section 33 by the trial judge that : "It was 
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compétent for the parties thus to stipulate." Admission of this, how- 
ever, is not décisive of the question. The contention is that, by the 
language hère employed, the parties actually meant to include "dam- 
ages" or "extra rémunération" based on a breach committed by the 
city itself of an essential provision of the contract. To contend that 
such a breach was within the contemplation of the parties is to say the 
city might break the contract as to a matter which underlay the whole 
contemplated work and still insist that the contracter should be bound 
by the contract ; in other words, it is to say that the parties understand- 
ingly and intentionally declared by the language of section 33 that 
through the contractor's nonobservance of the 14 days' limitation the 
city could escape the conséquences, indeed take advantage, of its ovirn 
wrong. This is to strain, not rationally to interpret, the language. 
The fundamental undertakings of the city were two, one to furnish 
the right of way and the other to pay for the improvement. The one 
was as necessary to the end to be achieved as the other ; and we cannot 
think that, when using the language of section 33, the city's breach of 
its covenant to furnish the right of way, any more than a breach of its 
promise to pay for the improvement, was within the contemplation of 
either of the parties. Thèse views would entitle plaintifï to recover, 
notwithstanding the language of section 33, if it should be proved that 
the damages claimed were the direct resuit of the city's breach of its 
covenant to furnish the right of way; for damages of that kind must 
be treated as falling outside of the contract. This conclusion is, in 
principle, sanctioned by well-considered décisions. 

In Wood v. Ft. Wayne, 119 U. S. 312, 321, 322, 7 Sup. Ct. 219, 224 
(30 L. Ed. 416) Wood had contracted to supply the materials, except 
"spécial castings" which were to be furnished by the city, and the la- 
bor in constructing waterworks for the city of Ft. Wayne. In the 
course of the work the city changed the place of crossing the river, 
altering the plan accordingly, and so imposed upon the contracter a 
large increase in cost of crossing. The city supplied some defective 
castings, which resulted in damages to the contracter through delay 
and additional expense. The nature of the objections urged to the 
right of recovery in conséquence of the city's altération of the plan 
and of the expense and delay attending the supply of the defective 
castings, and also the provisions of the contract relied on by the city, 
appear in the f oUowing portions of the opinion : 

"The provision that ail loss or damage, arising 'from any unforeseem ob- 
structions, or any difficulties that may be encountered In the prosecution of 
the' work, 'shall be incurred by the contracter without extra charge' to the 
city cannot fairly apply to the obstructions and difficulties at the changed 
place of crossing, resulting from the increased depth of water and the 
quicksand. 

"As to the clalm for the $750, the 'spécial castings' were to be supplied by 
the défendant from a manufacturer at Ft. Wayne, and not by the plaintlfCs. 
* • * The défendant contends that the clause in the contract which pro- 
vides that the plaintifEs 'shall hâve no claim upon the city for any delay in the 
delivery of pipes or other materials from the manufacturera,' throws the loss 
from thèse defects on the plaintiffs. But we do not so think. • * • Nor 
does any work doue by the plaintiffs in altering the castings corne under the 
head of such extra work as required a written order." 



312 237 FEDERAL HBPOBTBB 

The principle of that décision as respects the respoflsîbilîty of an 
employer for its own act of chariging a plan or for delay and neglect 
in f urnishing something the employer agreed to supply was applied by 
this court in Wyandotte & D. R. Ry. v. King Bridge Co., 100 Fed. 
197, 205, 40 C: C. A. 325, the présent Mr. Justice Day saying in respect 
of abutments which the townships were bound to locate : 

"The matters which we hâve referred to, the work necessltated by the 
setiling of the pler, the wrong location of the abutments, whlch It was the 
duty of the authorlties to properly locate for the bridge company, are entirely 
outslde of the contract, not within the scope thereof, or In the contemplation 
of the parties when the contract was slgned. They are not within the class of 
'extras' whleh it was the intention of the parties to prohlbit unless prorided 
for in writlng." 

In Gearty v. Mayor, etc., of New York, 171 N. Y. 61, 72, 74, 63 N. 
E. 804, 807, an action for damages for breach of contract, the city, 
through its proper officer, had given an order to take up and replace 
certain street paving, whîch order was proved to be an arbitrary exer- 
cise of power and a breach of the contract ; and, in spite of a provision 
of the contract requiring an engineer's certificate and its filing with the 
department as a "condition précèdent" to the right of the contracter to 
payment, it was held : 

"It is inslsted on behalf of the dty that the plalntlff, by obeylng the orders 
of the engineer of construction^ requiring hlm to take up and relay the 
alleged Improper work, wlthout maklng any claim for extra compensation ai 
the -tlme the changes were ordered or made, or wlthout maklng a new con- 
tract, has walved any clalm, if he was entltled to any, to extra compensation. 
This proposition assumes, erroneously, that the plalntlff Is seeking to re- 
cover extra compensation under the contract. This action Is to recover dam~ 
âges for breach of the contract • • • If this were an action for extra 
work under the contract, such a certiflcate would be necessary, but as~already 
pointed out, this is an action to recover damages for a breach of the contract, 
and the provision requiring a certificate has no application." 

In Roemheld v. City of Chicago, 231 111. 467, 472, 83 N. E. 291, 293, 
it was held that additional labor and expense required under changea 
plans and drawings for the work in hand did not f ail within the mean- 
ing of a provision in the contract requiring "extra work" to be done 
only in pursuance of a "written order" ; the court f oUowed the rule laid 
down in Wood v. Ft. Wa3me, supra. 

In O'Connor & Co. v. Smith & Gething, 84 Tex. 232, 238, 19 S. W. 
168, 170, O'Connor & Co. had contracted with the Dallas & Greenville 
Ry. Co. to grade and repair its roadbed, and had on the same date 
contracted with Smith & Gething to sublet to them a portion of the 
work and also to hâve certain cross-sectioning done to enable the sub- 
contractors to proceed with the work. The principal contractors de- 
layed this work, and the suit was in part to recover damages for such 
delay. It was provided by the contract between the principal contrac- 
tors and the railway company, subject to which the subcontractors un- 
dertook their work, as f ollows : 

"In case the company shall be delayed in acquirlng the title to the lands 
required by the road, or for any other reason, the contractors shall not be 
entitled to any damages by reason therof, but shall hâve such extension of 
tiœe for the completlon of the work as the engineer may deem proper, not 
to be less, however, than the time lost by the delay." 
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This provision was interposed to defeat the daim of the subcontrac- 
tors, but it was held to be inapplicable to delay caused by the railway 
Company itself through the principal contractors, the court aptly say- 
ing, 84 Tex. 238, 19 S. W. 171 : 

"We do not thlnk that the clause of the contract last quoted, In regard to 
the delay, can be held to hâve application to the matters In controversy in 
this suit. The delay thérein provided for is one that the railway company 
migbt suffer, and not one that it should cause." 

See, also, Sheehan v. Pittsburg, 213 Pa. 133, 134, 62 Atl. 642 ; Hor- 
gan V. Mayor, 160 N. Y. 516, 522, 523, 55 N. E. 204; Roberts v. Bury 
Commissioners, L: R. 5 C. P. 310, 327, 331, 333; Lawson v. Wallasey 
Local Board, L. R. U Q. B. Div. 229, 238, 239. It is to be observed of 
Sheehan v. Pittsburg, supra, that the city was held liable in damages 
for failure to obtain complète right of way for a street improvemtnt 
where the contract was based on the "assumption by both parties" that 
such right of way had been secured, yet the contract required the con- 
tractors to bear "ail loss or damage" arising f rom "unf oreseen * * * 
difficulties" and from "any hindrance or delay from any cause" even 
though such cause might justify extension of the time allotted for com- 
pleting the improvement. The theory of the décision was that such 
language was not applicable to the city's failure to secure a complète 
right of way. No différence in principle is perceived between an as- 
sumption of présent ownership and a présent contractual obligation 
seasonabLy to acquire ownership of a right of way, or between the 
conséquence of a failure in the one case to possess such ownership, and 
of the failure in the other to acquire such ownership, so as in either 
case to admit of completion of the work within the time allotted. And 
in Roberts v. Bury Commissioners, supra (at page 331), it was held 
that a power reserved to the commissioners to détermine the contract 
by written notice, etc., would not enable them to "acquire, by means 
of their own wrongful act or default, the right to enforce" the provi- 
sion, since they could not (at page 333) "take advantage of their own 
wrong." Further, we do not find any décision which holds that a mu- 
nicipality, or other employer, may resort to provisions of a contract 
like or similar to those of the présent one to defeat a suit for damages 
caused by the employer's own breach of a vital portion of the contract. 

We appreciate the reason why public corporations employ elaborate 
provisions in their improvement contracts to guard âieir interests 
against unjust claims; familiar expérience proves that they need such 
protection. This has resulted in the development of a wide range of 
contractual provisions looking to the protection of the public interests ; 
indeed, a similar development has, in large measure, reached the do- 
main of private contracts. It is equally well known that thèse provi- 
sions are aimed generally against the contractor and with a view of 
limiting the cost of an improvement to the sum agreed upon and such 
additional sums as are specially provided for. Still we are not aware 
of any sound rule or policy that would permit an employer to use such 
gênerai provisions of a contract as are hère found, to shield himself 
against damages inflicted by his own breach of a covenant made by 
him and of as vital a character as the présent one. Assuming that he 
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may legally do so, if an employer wishes to protect himself against his 
own f ailure to keep such covenants, he must distinctly say so ; and he 
must advise the contractor of this purpose through spécifie provision 
set out in the contract. Roberts v. Bury Commissioners, supra, at 
page 327. This has not been donc hère ; and in view of the obvions 
fairness of expressly declaring such a purpose and of the ruie of ju- 
dicial décision before pointed out, we must hold that the contract does 
not apply to the damages claimed. 

It is not necessary to pass upon other questions presented by coun- 
sel. Accordingly, the judgment will be reversed, with costs. 



. UNITED STATES FIDBLITY & GTJABANTT CO. v. NATLOR et aL 
(Circuit Cotirt of Appeals, Elghth Circuit. October 30, 1916.) 
No. 4473. 

(St/lîabus 'by the Court.) 

1. Peincipai, and Subett <S=»192 — "Oosueetyship" — Test. 

The test of cosuretyship îs a common liability to the same party or par- 
ties for the same debt or duty. Such cosuretyship may arlse out of the 
same writlng or transaction, or out of several writlngs or transactions, 
at the same tlme, or at différent tlmes. It entitles the cosurety who haa 
pald more than his just proportion of the common liability to contribution 
from his fellow cosureties who hâve pald less than their just proportion. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 578- 
590; Dec. Dlg. <S=192. 

For other définitions, see Words and Phrases, Second Séries, Cosurety.) 

2. Principal and Subett <S=3l92 — Contbacts— Cosxjbbties— Wiio aee. 

D. and S., the owners of a bank, made their bond in the sum of $5,000, 
with a surety company as their surety, for its usual compensation for 
such suretyship, to a county, conditioned to account for and pay over on 
demand deposits of county funds made in the bank between January, 
1902, and February, 1903, and the county accepted this bond February 
3, 1902. S. sold and conveyed his interest in the bank to D. on March 
1, 1902. On March 2, 1902, D., as principal, and five indivlduals, the 
Personal sureties, wlthout compensation other than the friendship.of the 
principal, inade their bond in the sum of $10,000, conditioned to pay over 
on demand deposits of the county funds made in the bank between Janu- 
ary, 1902, and February, 1903, and this bond was accepted by the county 
March 3, 1902. D. told the Personal sureties, before they signed their 
bond, that $5,000 of the deposits in the bank were secured by the bond 
of a surety company, and asked them to make their bond for him for the 
excess of tl;e deposits above $5,000, and they dld not intend to become 
llable for that $5,000. But there was no contract between them and the 
county, nor between them and the surety company, to that effiect, and 
they signed their bond, whlch, by Its terms, secured the entire deposits 
up to $10,000, wlthout readlng it. The bank falled in January, 1903, 
owing the county on account of deposits $9,443.67. The surety company 
was compelled to and dld pay more than its Just proportion of thla debt. 

Beld, the two bonds secured the same debt, and the surety company and 
the Personal sureties were cosureties for its payment, and the former was 
entltled to contribution from the latter. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 578- 
590; Dec. Dlg. <g=9l92.I 

«==>Far other caseï sei sama tapie * KBY-NUMBER In ail Kajr-Numbered Digesta & ludezea 
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8, Principal and Surett <S=9l94(l) — Contribution — Compensatbd and Ac- 
commodation StTRETIES. 

Where some cosuretles for a common debt or duty were compensated, 
but net Indemnlfled, for their suretyship, and others became such for tbe 
accommodation of their principal or prlncipals, the compensated cosure- 
tles, who liave paid more than their Just proportion of the common debt, 
may hare contribution of the accommodation cosuretles. 

[Ed. Note.— For other cases, see Principal and Surety, Cent. Dig. §S 
605, 600, 610, 613, 614, 619, 620; Dec Dlg. <@=194(1).] 

4. Principal and Surett <S=>196 — Contribution — Bonds fob Différent 
Amounts. 

Where there are several bonds for difTerent amounts securing the 
same debt or duty, and the surety on one of them pays more tlian hia 
proportion of the debt, the contribution between the cosuretles on dif- 
férent bonds Is In proportion to the penalties of their respective bonds. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 627- 
631; Dec. Dlg. <®=>196.] 

6. Principal and Surety iS=j196 — Contribution — Inbolvent Sueeties. 

In actions at law, where some of the cosuretles llable to contribute are 
Insolvent, hâve died or are beyond the jurlsdiction of the court, the sol- 
vent sureties wlthln its Jurlsdiction are llable for their respective allquot 
parts only of the amount ail the sureties on their partlcular bond should 
contribute. 

But in suits In equity, where some of the sureties on a bond are In- 
solvent, bave dled, or are beyond the jurlsdiction of the court, the solvent 
sureties on that bond are llable to contribute and pay, not only their 
allquot parts of the contribution due from the sureties on that bond, but 
also the parts attributable to their cosuretles on the bond who are In- 
solvent, hâve dled, or are beyond the jurlsdiction of the court They 
are llable for the entlre contribution due from ail the sureties on their 
bond. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 
627-631 ; Dec. Dlg. <g=196.] 

6. Principal and Surett <S=»196 — Contribution— Expenses. 

Where several cosuretles are llable for a common debt or default, and 
none of them pays wlthout suit, one who Is sued, and compelled by the 
judgment against hlm to pay court costs and expenses and Interest, Is 
entltled to contribution on aceount of those costs and expenses and the 
interest to the same extent that he is entltled to contribution on aceount 
of the principal of the debt, provided his défense to the suit was not 
frlvolous, but was prudent and hopeful, though unsuccessful. • 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §| 
627-631 ; Dec. Dig. ©=5196.] 

Trleber, District Judge, dlssentlng. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. PoUock, Judge. 

Suit by the United States Fidelity & Guaranty Company against 
G. W. Naylor and others. From a decree dismissing the suit, com- 
plainant appeals. Reversed and remanded, with directions. 

Dlckerson and Starrett were copartners doing business In Kansas under 
the firm name of the Toronto Bank in Jaauary and February, 1902, and Dlck- 
erson continued to do business under that name untll some time in January, 
1903. On February 1, 1902, the bank was indebted to Woodson county, Kan., 
on aceount of county funds deposited with It, in the sum of $7,917.50, and it 
remained indebted to the county In varions amounts untll on January 14, 
1903, it failed owing the county $9,443.67. On February 3, 1902, the county 
accepted and approved a bond of the copartners and the United States Fidel- 

€=9For other cases see same topic & KBY-NUMBBR lu ail Key-Numbered Dlsests te Indexes 
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Ity & Guaranty Company as thelr surety In tlie sum of $5,000, condltloneâ 
that the bank should promptiy pay over on demand ail funds ol the county 
deposited wlth It between January 30, 1902, and January 30, 1903. On March 
3, 1902, the county accepted and approved a bond o£ the owner of the bank, 
Dlckeraon, and the défendants Naylor, Thompson, Hoggatt, GUroy, and Braley, 
as surétles, in the sum of $10,000, condltioned that the bank should promptiy 
pay OTer on demand aU funds of the county deposited wlth It durlng the year 
commencing February 1, 1902, and endlng February 1, 1903. The slight dif- 
férence In the date of the commencement and conclusion of the terms of the 
two bonds made no différence in the actual debt secured thereby. The coun- 
ty sued the Fidellty Company on Its bond, and recovered the full penalty 
thereof and Interest thereon, amounting to $6,027.30. The Fidellty Company 
pald this amount, $536.40 court costs and expenses and clalmed to hâve ex- 
pended $1,000 for counsel fées In that litlgatlon. Out of the assets of the 
bank the recelver pald to the county $1,669.02 on the debt of the bank, and 
the remalnder owing by the bank, whlch amounted to about. $2,300.22, the 
sureties on the $10,000 bond pald. The Fidelity Company brought this suit 
lu equlty agalnst the .sureties on the latter bond for an aceounting and con- 
tribution, on the theory that they were cosureties with it for the payment of 
the same debt. Durlng the pendency of the suit the défendant Braley dled, 
and Josie C. Braley, hls sole helr, who succeeded to ail his property, real and 
Personal, was substltuted for hlm as a défendant. Those alleged to be lia- 
ble to contrlbute on account of the bond for $10,000, who are hereafter called 
the Personal sureties, answered, among other thlngs: First, that the bond 
which they slgned was not giveu to secure the same debt as was the $5,000 
bond made by the Fidelity Company, that the latter bond was given to secure 
the Indebtedness of the bank to the county to the amount of $5,000, and the 
former was glven to secure the Indebtedness of the bank to the county for 
the amount In excess of that $5,000; and. second, that the Fidelity Com- 
pany, In addition to the deposlt of the county funds in the bank, received 
a money considération for the maklng of its bond, while the only considération 
which the Personal sureties received was the deposit of the county funds in 
the bank to an amount not exceeding $5,000, in addition to the $5.000 which 
the bank had the right to recelve on account of the bond of the Fidelity Comr 
pany. There was a final hearlng of the case upon the pleadings, an agreed 
statement of facts and the testimony of a few witnesses, and upon it the- 
court sustained the two défenses stated above, and upon that ground dls- 
mlssed the suit on Its merlts. 

A. M. Keene and W. W. Padgett, both of Ft. Scott, Kan., for ap- 
pellant. 

G. H.- Lamb and W. E. Hogueland, both of Yates Center, Kan.^ 
for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge (after stating the facts as above), [1] 
The test of cosuretyship is a common liability for the same debt or 
burden. This liability may arise at the same time or at différent times^ 
out of the same writing or out of many writings. A common in- 
terest and a common burden alone are required to create the rela- 
tion, and to enable the cosurety who has paid more than his due pro- 
portion to claim contribution from those who hâve paid less than 
their just proportion of the common liability. "If several persons,^ 
or several sets of persons, become sureties for the same duty or 
debt, of, to, and for, the same persons, though by différent instru- 
ments, at différent times, and without a knowledge of the obligations^ 
of each other, they will be bound to mutual contribution." 2 Wait's- 
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Actions and Défenses, 297; 4 Pomeroy's Equity Juris. § 1418; As- 
sets Realization Co. v. American Bonding Co., 88 Ohio St. 216, 102 
N. E. 719, 720, 725; Dering v. Earl of Winchelsea, 1 Cox's Chan. 
Cases, 318, 322, 323. 

[2] The first question, then, is: Was the bond of the personal 
sureties given to secure liie same liability as the bond of the Fidelity 
Company? The évidence from which the answer to this question 
must be deduced consists of the two bonds, the judgments on the 
bonds, the testimony of Mr. Gilroy, one of the personal sureties, 
the stipulation that his testimony shall be considered the testimony 
of the sureties Thompson, Hoggatt, and Naylor, and the testimony 
of Mr. Gustin, one of the county commissioners. Mr. Gilroy testi- 
fied that Mr. Dickerson, the principal in the bond the personal sure- 
ties signed, told him about March 2, 1902, that he had $5,000 of 
the county's money that was secured by a bond in a trust Com- 
pany; that he could get more money if he could get more bond; 
that there would not be much of the time when he would bave more 
than $5,000 of the county's money, but that \it had to give a bond 
to secure it; that Dickerson asked him to sign the bond for the 
bank; that as a resuit of this conversation and solicitation he signed 
the bond for $10,000 without, as he thinks, reading it; that he had 
no intention of becoming liable for the $5,000 already guaranteed 
by the Fidelity Company ; and that he could not answer the question 
whether or not he would hâve signed the bond if the matter had 
been presented to him as a proposition to sign as additional surety 
for the $5,000 already guaranteed by the Fidelity Company, Mr. 
Gustin, the county commissioner, testified that the $5,000 bond was 
approved by the commissioners February 3, 1902; that on January 
1, 1902, the bank was indebted to the county for the county funds 
deposited with it in the sum of $10,868.20 ; that af ter the $5,000 bond 
was approved Dickerson made application for an additional deposit 
over and above the $5,000 secured by the Fidelity Company's bond; 
that the board issued an order to allow him additional money above 
the $5,000 if he would give another bond, and instructed the county 
treasurer to deposit nothing above the $5,000 with his bank until the 
board received more bond to cover the amount the bank should re- 
ceive; that the board knew when it met that the bank had on hand 
more than its proportion, and that was one of the things they met 
for, to give this order that he should give more bond ; that they gave 
the county attorney the facts upon which to prépare the bond; that 
he prepared it, and the board examined the names of the sureties. 
There was no other material testimony upon this issue. 

The resuit is that the facts were that the bank had more than $5,000 
of the county funds when the county board met and Dickerson asked 
for more deposits; that the board then knew this fact, and that it 
had met to make the order that Dickerson should give more bond; 
that thèse facts were stated to the county attorney; that the county 
attorney drew the bond, and the personal sureties signed it without 
reading it. The bond was signed March 2, 1902, and it was ap- 
proved March 3, 1902. If it had been given to secure only addi- 
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tional deposîts to be subsequently received by the bank on the faith 
of this bond, the county attorney, on the state of facts which were 
given to him, would surely hâve so drawn it as to limit the liability 
of the sureties to the repayment of the deposits made subséquent to 
its date. The facts were, and doubtless they were so stated to him, 
that the bank was on February 1, 1902, and had been, indebted to 
the county in more than $5,000 ; that the board had made the demand 
of more bonds of the owners of the bank, and the county attorney 
so drew the bond that the sureties on it covenanted to repay ail de- 
posits made in the bank subséquent to January 31, 1902, a date more 
than a month prior to the date of the signing of the bond by the 
sureties. There can, therefore, be no dbubt that the bond was given 
to secure ail deposits after January 31, 1902, until January 31, 1903. 
The sureties, therefore, by the express terms of the bond covenanted 
promptly to pay over on demand the funds of the county deposited 
with the bank between January 31, 1902, and February, 1903. The 
bank defaulted in January, 1903. Hence the bond of the personal sure- 
ties by its clear terms secured the same debt as the bond of the Fidelity 
Cpmpany. 

It is true that Dickerson told the personal sureties before the bond 
was signed that it secured only the deposits in excess of $5,000, that 
they signed it in reliance upon that statement, and did not intend 
thereby to become liable to pay the $5,000 for which the Fidelity Com- 
pany had become liable. But Dickerson was neither the agent nor 
représentative of the county nor of the Fidelity Company. The per- 
sonal sureties were charged with the duty as against the county and 
as against the Fidelity Company to read the bond before they signed 
it, and if it did not accord with their intentions to modify it so that 
it did before they executed it. Insurance Co. v. Mowry, 96 U. S. 
544, 547, 24 L. Ed. 674; Chicago, St. P., M. & O. Ry. Co. v. Belli- 
with, 28 C. C. A. 358, 362, 83 Fed. 437, 441. It is conceded that by 
an agreement between themselves and the county, or by a contract 
between themselves and the Fidelity Company, they might hâve lim- 
ited their liability to the repayment of deposits in excess of $5,000; 
but they did not do so. And the question hère is, not what they might 
hâve donc, but what they did, and there is nothing in the testimony 
in this case to overcome the incontrovertible f act, which the two bonds 
conclusively establish, that each surety on each bond covenanted to 
pay, up to the amount of the penalty of the bond he or it signed, the 
entire deposits in the Toronto Bank of the funds of the county be- 
tween January, 1902, and February, 1903. The bond of the personal 
sureties was given to secure the same debt as the bond of the Fi- 
delity Company. 

This conclusion bas not been reached without notice of other con- 
tentions of counsel for the personal sureties which hâve not yet been 
discussed. They call attention to minor différences in the verbiage of 
the two bonds, such as that the Fidelity Company's bonds secured the 
deposits of the county, while the personal sureties' bond secured thèse 
deposits and also 2 per cent, interest on daily balances, guaranteed 
that the bank would do ail business of exchange on checks and drafts 
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without charge, and that it would make ail reports required by law; 
that the surety company's bond guaranteed the payment of ail checks 
and drafts of the treasurer of Woodson county, while the personal 
sureties guaranteed the payment of ail warrants, checks, and drafts 
legally drawn on said fund; and that the Fidelity Company's bond 
ran to the board of county commissioners, and the bond of the personal 
sureties to the county treasurer. Ail thèse and other objections of 
the same class specified in their brief hâve received considération. But 
there was no défalcation of payment of interest on deposits, and none 
of thèse objections relates to any accrued liability to the county of any 
of the sureties, or in any way challenges the controlling fact that each 
bond and every surety on each bond was bound by the bond he or it 
signed to pay, up to the penalty of the bond, to the county the debt 
for its deposits which has occasioned this litigation. The foregoing 
suggestions are therefore immaterial. 

Counsel argued that the principals in the bond were not the same, 
because "the body corporate, the Toronto Bank," was specified as prin- 
cipal in the Fidelity Company's bond, and that bond was signed by "The 
Toronto Bank, W. P. Dickerson, Cashier," while "The Toronto Bank, 
W. P. Dickerson and C. H. Starrett, as owners of said bank," is 
named as principal in the personal sureties' bond, and it is signed as 
principal by W. P. Dickerson, who, at the date of his signature on 
March 2, 1902, had purchased and become the owner of the interest 
of Starrett in that bank. But the contention is baseless, for the per- 
sonal sureties in their answer and in the stipulation of facts admitted 
that the Toronto Bank was owned by W. P. Dickerson and C. H. 
Starrett, doing business as partners under its name in the year 1902, 
until on March Ist in that year Dickerson purchased the interest of 
Starrett therein, and the condition of the bonds was that the respective 
sureties thereon would pay over on demand the county funds deposited 
in that bank between January, 1902, and February, 1903, and the bank 
continued in opération and received deposits until its défalcation in 
January, 1903. 

They invoke the rule that sureties for joint principals are not liable 
for one of them acting independently, or after subséquent changes 
are made in the members of the firm, or by the dissolution thereof, 
and argue from thèse propositions that the personal sureties were not 
liable for the same debt as the Fidelity Company. There are two rea- 
sons why this position is untenable : First, the change in the member- 
ship of the Toronto Bank by the purchase by Dickerson of Starrett's 
interest was made on March 1, 1902, the personal sureties did not sign 
their bond until March 2, 1902, and by the terms of that bond they 
covenanted to repay ail the deposits of county funds in the bank be- 
tween January, 1902, and February, 1903, although the bank was owned 
by Dickerson when they made their bond, and it had been owned by 
Dickerson and Starrett before that date, and they knew it; and, sec- 
ond, prior to the making of the personal sureties' bond Dickerson and 
Starrett had contracted with the county to repay to it ail deposits of 
its funds with the Toronto Bank made between January, 1902, and 
February, 1903, and the personal sureties knew that fact. With knowl- 
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edge of this fact they covenanted in their bond to repay to the county 
the deposits made by the county with that bank during the same time, 
and where sureties hâve become liable for the performance of a par- 
ticular contract by a partnership, its subséquent dissolution before the 
completion of the contract will not release them from liability for each 
of the former partners so far as that particular contract is concerned. 
Abbott V. Morrissette, 46 Minn. 10, 48 N. W. 416; Freeman v. Berkey, 
45 Minn. 438, 440, 48 N. W. 194; Kaufmann v. Cooper, 46 Neb. 644, 
650, 65 N. W. 796. The Fidelity Company, notwithstanding the sub- 
séquent sale by Starrett of his interest in the firm to Dickerson, re- 
mained liable on its bond for the repayment of the funds of the county 
deposited with the bank between January, 1902, and February, 1903, 
and the personal sureties, by their exécution of their bond subséquent 
to the sale of Starrett's interest to Dickerson, by the clear terms of the 
covenants therein, made themselves liable for the same debt. No logi- 
cal or rational avenue of escape is perceived from the conclusion that 
the bond of the personal sureties was given to secure the same debt 
as that of the Fidelity Company, and this conclusion is verified by the 
fact that in the strenuously contested action of U. S. Fidelity & Gûar- 
anty Co. v. Woodson County, 145 Fed. 144, 76 C, C. A. 114, in the 
court below, that court adjudged the Fidelity Company liable to pay 
thèse deposits up to the amount of the penalty of its bond, and that 
judgment was approved by this court, and in a similar action by Wood- 
son county against the personal sureties, Naylor, Thompson, Gilroy, 
and Hoggatt, on their bond, a judgment was rendered against them for 
the part of the deposits in the Toronto Bank secured by both bonds 
that was not paid by the Fidelity Company and others. 

[3] The next contention of the counsel for the personal sureties is 
that, although they were liable for the same debt as was the Fidelity 
Company, the latter is not entitled to contribution from them, because 
it received a money considération for assuming its liability, while they 
received nothing but the deposit of the moncys of the county with 
their friends Dickerson and Starrett, for whose accommodation they 
signed their bond. The argument is that the right to contribution rests 
on principles of equity, and primarily on the thought that equality is 
equity, and that the personal sureties are not placed on an equality 
with the Fide;lity Company if they are required to pay their propor- 
tion of the common debt, because they received nothing for their ob- 
ligation but the accommodation of their friends, While the company 
received its regular premium for its suretyship. The record fails to 
disclose the amount paid to the Fidelity Company for its bond, nor 
does it show what the vailue in actual, substantial, or sentimental benefît 
the friendship of the owners of the bank, doubtless induced or fostered 
by the accommodation of the personal sureties, was to thèse sureties, 
so that the court cannot, if it would, place thèse parties on an absolute 
equality. Certain it is, however, that its refusai to compel contribu- 
tion from the personal sureties would, even if the amount of money 
received by the company for its suretyship were known, resuit in the 
payment by the Fidelity Company of thousands of dollars more, and 
the payment by the personal sureties of thousands of dollars less, than 
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their just and lawful proportion of the common liability, and would 
ieave thèse parties in a more gross and unjust inequality than the en- 
forcement of contribution. 

The true answer to this contention of counsel, however, is that the 
principle and practice of contribution among cosureties are neither 
founded upoh nor do they require absolute equality among the sureties. 
They do not undertake to investigate, review, reform, or give consid- 
ération to the motives, considérations, or inducements that caused the 
cosureties to become such, nor do they attempt to equalize the contracta 
they made, and for that reason the considération, or the lack of it, 
which sureties may hâve received, except where they receive practical 
indemnity, is immaterial. The principle and practice of contribution 
îake the cosureties as they find them after their contracts hâve been 
made, and they are founded on the proposition that, where some of 
such cosureties hâve paid more than their proportion of the common 
liabiHty, it is just and équitable that those vvho hâve paid less than 
their proportion thereof should contribute to the former sufficient to 
make the proportion paid byeach cosurety just and équitable. Hence, 
where some of the cosureties for a common debt hâve been com- 
pensated, but not indemnified, for their suretyship, and others became 
cosureties for the accommodation of their principals, that fact is im- 
material, and the compensated cosureties, who hâve paid more than 
their proportion of the common liability, are entitled to contribution 
from the accommodation cosureties. United States Fidelity & Guar- 
anty Ce. v. McGinnis, 147 Ky. 781, 145 S. W. 1112, 1115; Frost on 
Guaranty Insurance, § 284; Lewis, Adm'r, v. United States Fidelity 
& Guaranty Co., 144 Ky. 425, Ann. Cas. 1913A, 564, 138 S. W. 305, 
306; Fidelity & Deposit Co. v. Phillips, 235 Pa. 469, 84 Atl. 432, 434. 
If the rule were otherwise it would necessarily follow that an accom- 
modation cosurety who had paid more than his proportion could not 
hâve contribution from a compensated cosurety, for the inequality sug- 
gested inheres in the contracts and exists in one situation as well as 
in the other. And the conclusion is that the Fidelity Company may 
hâve contribution from the personal sureties. 

[4] Many other questions relevant to the settlement of the decree 
which must be rendered hâve been discussed by counsel in their briefs 
and hâve been considered by the court, and our opinion upon them 
will be briefly stated. Both bonds were given pursuant to section 1704, 
General Statutes of Kansas 1901, which provides that when the bond 
of a'surety company is given it must be "in an amount aggregating the 
largest sum which may be on deposit at any one time," and that when 
a Personal bond is given "it must be double the largest approximate 
amount that may be on deposit at any one time." Counsel for the Per- 
sonal sureties cite this section, and contend that, because the personal 
bond of $10,000 must be presumed to hâve been given for double the 
amount that might be on deposit at any one time and the bond of the 
Surety Company for $5,000 for only the amount of such deposit, each 
of the bonds was given for only $5,000, and the proportion of the 
common debt which the Fidelity Company should pay is the same as 
that which the personal sureties should pay. The proposition cannot 
237 F.— 21 
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be sustained. Notwithstanding the provisions of the statute, the Per- 
sonal sureties expressly covenanted to pay the common debt to the 
amount of $10,000, and the Fidelity Company covenanted to pay it to 
the extent of $5,000 only, and the proportion of it which the personal 
sureties should pay is two-thirds, and that which the Fidelity Com- 
pany should pay is one-third, of the debt. Where there are several 
bonds securing the same debt, and the surety or sureties on one of thèse 
pays more than his proportion of the debt, the contribution between 
the sureties must be in proportion to the penalties of their respective 
bonds. Story's Equity Jurisprudence, par. 497 ; Armitage v. Pulver, 
Z7 N. Y. 494; Jones v. Blanton, 41 N. C. 115, 51 Am. Dec. 415; Lor- 
ing v. Bacon, 57 Mass. (3 Cush.) 465, 468; Deringv. Winchelsea, 2 
Bos. & Pul. 270; Bosley v. Taylor, 35 Ky. (5 Dana) 157, 30 Am. 
Dec. 677; Moore v. Boudinot, 64 N. C. 190. 

[5] Another question is whether the solvent sureties on the $10,000 
bond within the jurisdiction of the court are liable to pay the entire 
amount which the sureties on that bond should contribute, although 
some of the sureties are insolvent, or beyond the jurisdiction of the 
court, or may escape by paying only their aliquot part of the amount 
which ail the sureties on that bond were liable to contribute. The 
answer is that while in an action at law, where some of the sureties 
liable to contribute hâve died, or are beyond the jurisdiction of the 
court, or are insolvent, the solvent sureties within the jurisdiction 
of the court are liable for their respective aliquot parts only of the 
amount which ail the sureties on that particular bond are liable to 
contribute, the rule is otherwise in equity. In suits in equity the 
solvent sureties within the jurisdiction of the court are liable to con- 
tribute the entire amount which ail the sureties on their particular 
bond were liable to contribute, where some of the sureties are in- 
solvent, or bave died, or are beyond the jurisdiction of the court. 
And the court in equity may render its decree for the payment by 
the respective sureties of the amounts they owe, and retain jurisdic- 
tion of the case and render supplemental decrees until the entire 
amount which ail the sureties were liable to contribute bas been paid 
by the solvent sureties, or some of them. In the case at bar the 
solvent sureties within the jurisdiction of the court are liable to pay 
the entire amount which ail the sureties on the bond of the personal 
sureties would hâve been liable to contribute, if they had ail been 
alive, solvent, and within the jurisdiction of the court below. 1 Story's 
Equity Jurisprudence (13th Ed.) § 496; Gross v. Davis, 87 Tenn. 
226, 11 S. W. 92, 93, 10 Am. St. Rep. 635; Riley v. Rhea, S Lea 
(Tenn.) 115; Brandt on Suretyship & Guaranty, § 314; Boutin v. 
Etsell, 110 Wis. 276, 85 N. W. 964, 965; Smith v. Mason, 44 Neb. 
610, 63 N. W. 41 ; Stallworth v. Preslar, 34 Ala. 505 ; Werborn's 
Adm'r v. Kahn, 93 Ala. 201, 9 South. 729 ; Faurot v. Gates, 86 Wis. 
569, 57 N. W. 294; Hardell v. Carroll, 90 Wis. 350, 63 N. W. 275. 

[6] The Fidelity Company alleged that, at the conclusion of the 
action of the county against it, it was compelled to and did pay 
$536.40 in court costs and expenses and $1,000 in attorney*s fées that 
were reasonably and fairly worth $1,000 in the conduct of that liti- 
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gation. The personal sureties admitted the averment regarding the 
court costs and expenses, but denied that regarding attorney's fées, 
and the record contains no proof of the payment of the attorney's 
fées, or of their value. On account of the absence of any such proof, 
the attorney's fées cannot be allowed, and the discussion concerning 
them is disregarded. Is the Fidelity Company entitled to contribu- 
tion from the personal sureties to the payment of the court costs 
and expenses in the suit of the county against it which it was com- 
pelled to pay? When the bank defauUed, and the principals in the 
bonds failed to pay on demand their debt to the county, it was the 
duty of the personal sureties toward the Fidelity Company to pay 
two-thirds of that debt, and it was the duty of the Fidelity Company 
toward the personal sureties to pay one-third of it. "By becoming 
sureties," said Appleton, C. J., "each impliedly promised the other 
that he would faithfully perform his part of the contract and pay his 
proportion of loss in case of the insolvency of the principal." Hich- 
born V. Fletcher, 66 Me. 209, 210 (22 Am. Rep. 562). And it was 
the duty of the personal sureties towards the county to pay the entire 
debt, because that debt was less than the $10,000, the penalty of 
their bond, while it was equally the duty of the Fidelity Company 
towards the county to pay $5,000 of the debt. None of the sureties 
paid anything without suit. The county sued the Fidelity Company, 
recovered judgment, and compelled it to pay $536.40 court costs and 
expenses of that litigation. The personal sureties might hâve pre- 
vented that suit and those costs and expenses by the simple discharge 
of their duty, by the payment of the debt which they had agreed with 
the county to pay, and probably by the payment of their two-thirds 
of it. The défense which the Fidelity Company made to the suit 
against itself was not frivolous, although it did not prevail. It pre- 
sented serious issues of law and of fact, was prudent and hopeful, 
one which counsel might well hâve made with reasonable expectation 
that it might succeed. United States Fidelity & Guaranty Co. v. Wood- 
son County, 145 Fed. 144, 76 C. C. A. 114. In this state of the case 
the Fidelity Company is entitled to contribution from the personal 
sureties on account of its payment of thèse court costs and expenses, 
and for like reason it is entitled to contribution on account of the 
interest, which was included in the judgment against it and which it 
also paid, to the same extent that it is entitled to contribution on 
account of the principal of the debt. Where several cosureties are 
liable for a common debt or default, and none of them pays without 
suit, one who is sued and compelled to pay the judgment, to pay 
court costs, expenses, and interest, is entitled to contribution on- ac- 
count of those costs and expenses and that interest to the same ex- 
tent that he is entitled to contribution on account of the principal of 
the debt he has paid, provided his défense to the suit was not frivo- 
lous, but was prudent and hopeful, though unsuccessful. Carter 
v. Fidelity & Deposit Co., 134 Ala. 369, 32 South. 632, 633, 92 Am. 
St. Rep. 41; Fletcher v. Jackson, 23 Vt. 581, 593, 56 Am. Dec. 98; 
Gross V. Davis (Tenn.) II S. W. 92, 93, 10 Am. St. Rep. 635; 1, 
Brandt on Suretyship & Guaranty (3d Ed.) § 309; Davis v. Emer- 
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son, 17 Me. 64; Boutin v. Etsèll, 110 Wis. 276, 85 N. W. 964, 965; 
Backus V. Coyne, 45 Mich. 584, 8 N. W. 694; Van Winkle y. John- 
son, 11 Or. 58, 5 Pac. 922, 924, 50 Am. Rep. 495; Brîggs v. Boyd, 
37 Vt 533, 536. ■ 

We turn to the facts of the case and the liabilities which they estab- 
lish and limit. The évidence satisfies that C. H. Starrett was a 
principal and not a surety on the bond of the Fidelity Company, that 
he never signed and was not a party to the bond of the personal 
sureties, that any cause of action which any of the parties to this 
suit ever had, or might l^ave had, against Odenia E. Starrett as ad- 
ministratrix of his estate, or against her, Nina E. HuU, Chas. Sidney 
Starrett, Clyde Horace Starrett, Marion Fedora Starrett, and Hazel 
Fem Starrett, as the heirs at law of C. H. Starrett, is barred by the 
statute of limitations, and that as against them this suit should be 
dismissed on its merits. 

The fact that the Fidelity Company did not présent and prosecute 
a claim against the estate of Starrett in the probate court to compel 
the payment of Starrett's liability to the county does not constitute 
such lâches as bars its recovery in this suit against its cosureties. 
The duty of the personal sureties to prosecute such a claim was as 
imperative as was that of the Fidelity Company, and the latter Com- 
pany had not paid anything on account of its bond, and therefore had 
no accrued and due cause of action against the estate or the heirs 
of Starrett prior to the time when the statute of limitations had run 
against the claims against the estate. 

As between the Fidelity Company and the défendant Josie Braley, 
the évidence satisfies that the Fidelity Company bas the right to a 
decree for the payment by her of such an amount, not exceeding 
$700, the value of the estate of thç surety, F. C. Braley, deceased, 
which came to the hands of Josie Braley as his heir, as may be re- 
quired to complète the payment of his proportion of the common 
debt of the cosureties on account of which he paid $740.63 on Feb- 
ruary 3, 1903. But as between Josie Braley and the défendants G. 
W. Naylor, E. T. Thompson, J. R. Hoggatt, and Z. Gilroy, the lat- 
ter agreed with F."- C. Braley in his lifetime, and are legally liable, 
to pay, as against him and Josie Braley, his sole heir, the amount 
for which F. C. Braley was, or Josie Braley is, or may be, liable to 
the Fidelity Company, or any other party, on account of the bond of 
the personal sureties. 

The record establishes the fact that the common debt of the co- 
sureties to the county has been paid in part out of the assets of 
the bank, in part by the principal Starrett, and in part by the co- 
sureties. The amounts paid by the cosureties were as f oUows : 

F. C. Braley, on February 3, 1903 ? 740.62 

G. W. Naylor, on December 31, 1904 389.90 

E. T. Thompson on December 31, 1904 889.90 

Z. Gilroy, on December 31, 1904 389.90 

J. K. Hoggatt, on December 31, 1904 389.90 

The Fidelity Company, on June 7, 1906 6,563.30 

The date when Naylor, Thompson, Gilroy, and Hoggatt paid ap- 
pears in their pleading and in the agreed statement of facts to be 
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on the — day of 1904, and as the burden was on thera 

to prove the date the court assumes that they made their payment 
on the last day of that year. Crediting the personal sureties with 
interest on the amounts they respectively paid from the dates of 
their respective payments until June 7, 1906, when the Fidelity Com- 
pany made its payment, in order to place them on an equality, as 
nearly as may be, with that company, their payments as of that date 
were: 

F. O. Braley ? 851.99 

G. W. Naylor 419.53 

E. T. Thompson 419.53 

Z. Gilroy 419.53 

J. B. Hoggatt 419.53 

Aggregate $2,530.11 

The Fidelity Company paid 6,563.30 

AU the sureties paid $9,093.41 

The Personal sureties should hâve paid two-thirds of the amount 
which ail the sureties were required to pay, or $6,062.27, and the 
Fidelity Company should hâve paid one-third of the amount that ail 
the sureties were required to pay, or $3,031.14. The Fidelity Com- 
pany, therefore, paid on June 7, 1906, $3,532.16 more than its just 
and équitable proportion of the common debt, and the personal sureties 
had paid as of that date $3,532.16 less than their proportion thereof, 
and the Fidelity Company is consequently entïtled to a decree for the 
recovery of $3,532.16, interest thereon from June 7, 1906, to the 
date of the entry of the decree, and the costs of tliis suit, from the 
défendants Naylor, Thompson, Gilroy, and Hoggatt, jointly and sep- 
arately, until the full amount is paid, and to an exécution to enforce 
this recovery. And in case the full amount decreed to be owing by 
Naylor, Thompson, Gilroy, and Hoggatt is not and cannot be collected 
of thèse four sureties, or either of them, then the Fidelity Company 
is entitled to a decree against Josie Braley for the sum of $700, or 
such part of this $700 as shall be required to completely satisfy the 
decree against Naylor, Thompson, Gilroy, and Hoggatt. 

Let the decree below be reversed, and let this case be remanded to 
the District Court, with instructions to enter a decree in favor of the 
Fidelity Company and to take further proceedings in this suit in pursu- 
ance of the views expressed in this opinion. 

TRIEBER, District Judge (dissenting). I am constrained to dissent 
from so much of the majority opinion which holds that the appellees 
are liable to contribute two-thirds of the amount due from the two 
bonds, and from that part of the opinion which holds that they are liable 
for any part of the costs paid out by the appellant in the suit brought by 
the county. In my opinion each of the bonds must be treated as being 
for the sum of $5,000, and therefore the sureties on each of the bonds 
are liable for one-half. The statute of Kansas imder which thèse bonds 
were executed (section 1704, General Statutes of Kansas 1901) reads 
as follows : 
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"Deposit of Money in Other Counties. — ^That in ail counties having a popula- 
tion ofless than twenty-flve thousand Inhabitants, the county treasurer may 
(ieposlt ail public moneys in some responsible bank or banks wlthln the state 
b£ Kansas, to be designated by the board of county commissioners, in the name 
6f said treasurer as such officer, which bank oi" banks shall pay such interest on 
a,verage daily balances as may be agreed upon by the board of county com- 
missioners: Provided, that in no case the rate of Interest shall be less than 
two per centum per annum on such average daily balances. Before making 
such dcposits, the said board shall take from said bank or banks a good and 
sufflcient bond in a sum double the largest approxlmate amount that may be 
on deposit at any one time, or the bond of some surety company empowered to 
do business in the statel of Kansas, in a sum aggregating the largest sum 
which may bè on deposit at any one time, conditioned that such deposlts shall 
be promptly paid on the check or draft of the treasurer of said county ; but 
in no case shall more than one-half of the amount of said bond be subscribed 
by the offlcers of said bank ; and such bank or banks shall, on the flrst Mon- 
day of éach month, flle with the county clerk of such county a statement of 
the amount of money on hand at the close of business each day during the 
previous month, and the amount of interest accrued thereon to said date: 
provided, that it shall be unlawful for the board of county commissioners of 
any county to deposit any funds of their county in any bank in which the 
county treasurer, or any member of the board of county commissioners, shall 
be the owner of any stock or otherwise peeuniarily interested therein." 

■ It seems to me that there can be no room for doubt that the lia- 
bility of the appellees was only for $5,000, although the bond, being 
executed by individuals, and not by a surety company empowered to 
do business in the state of Kansas, it had to be for double the amount 
of the largest approximate amount that may be on deposit at one time. 
The deposits by the first order, when appellant executed its bond, were 
limited to $5,000, and later the deposits were increased by an addition- 
al $5,000, making the largest amount which could be deposited with the 
Toronto Bank $10,000, secured by the two bonds, or $5,000 for each. 
I can hardly conceive that it was the intention of the Législature of 
the state of Kansas to place a greater burden on its own citizens, who 
would sign bonds merely for accommodation, than on foreign cor- 
porations, engaged in the business of becoming sureties on bonds, for 
compensation. To me the language of the statute is plain that the sole 
object of requiring the penalty of the bond to be double the amount of 
liability which could possibly accrue, when the bond is signed by in- 
dividuals, was that it would make the bond safer, and thus protect the 
county from loss, in case of the insolvency of some of the sureties; 
while, on the other hand, if the bond is executed by a surety company, 
which was absolutely safe by reàson of its compliance with the laws 
of the state of Kansas, there was no likelihood of inability to respond 
to any loss for which it may become liable. Had the second bond been 
also signed by a surety corporation, the penalty would only hâve been 
$5,000, and appellant could in that case hâve asked for contribution of 
one-half only. The efïect of the majority opinion is as if the Toronto 
Bank had been required to give a bond for $15,000, and appellant had 
assumed responsibility for $5,000 and appellees for $10,000. As this 
was not what either the statute or the orders of the board of commis- 
sioners required, my opinion is that appellees are only liable for one- 
half of the amount paid by appellant on its bond, less one-half paid by 
them. 
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On the question of contribution of costs, the law, as I understand 
it, is that when one of the sureties is sued, and in good faith contests 
the suit, with reasonable cause to believe that the défense is good in 
law, and the resuit of the contest, if favorable to that surety, would 
inùre to the benefit of his cosureties, whether parties to that action 
or not, he is entitled to contribution for the costs and attomey's fées 
necessarily expended by him, although he may not be successful, o'r 
if the cosureties are as responsible for the necessity of a suit, by rea- 
son of a refusai to pay, as the surety sued is. On the other hand, if 
the claim is contested by the surety upon grounds which would inure 
solely to his own benefit if successful, and by reason thereof, in ail 
likelihood, throw a greater burden on his cosureties, or its success 
could in no event benefit them, such a surety is not entitled to con- 
tribution from his cosureties for the costs and attomey's fées paid out 
by him in défense of the action. 

The authorities cited in the majority opinion are clearly distinguish- 
able from the facts in the instant case. In Carter v. Fidelity Déposit 
Co., 134 Ala. 369, 32 South. 632, 92 Am. St. Rep. 41, the facts were 
that the surety seeking contribution had resisted the suit, which was 
to recover $23,063.51, and by reason of the contest the claim was re- 
duced to $13,797.69, a saving of nearly $10,œO, of which the cosureties 
were the beneficiaries, as much as he was. 

In Fletcher v. Jackson, 23 Vt. 581, 56 Am. Dec. 98, it was held: 

"Whether the costs and attomey's fées may be recovered dépends altogether 
on the question of whether such défenses were made under drcumstances as 
to be regai'ded as hopeful and prudent." 

If the suit was needless, neither attomey's fées nor costs can be re- 
covered. John V. Jones, 16 Ala. 454. 

In Gross V. Davis, 87 Tenn. 226, 11 S. W. 92, ail the sureties made 
a common défense, and counsel were employed by the plaintilï for the 
benefit of ail the sureties, with their knowledge and consent. The dé- 
fense was for the benefit of ail the sureties, and, if successful, would 
hâve benefited his cosureties fully as much as him. 

Brandt on Suretyship and Guaranty, § 309, says : 

"Whether the surety can recover from his cosureties contribution for costs 
of a suit from him, for collection of a debt, dépends upon the circumstances 
of each case." 

In Davis v. Emerson, 17 Me. 64, the court found: 

"The failure to pay, which occasloned the costs, was Imputable to the de- 
fendant, as much as to the plaintifC." 

And therefore it was held that the défendant was liable for half the 
costs. 

In Boutin v. Etsell, 110 Wis. 276, 85 N. W. 964, a surety was per- 
mitted to recover attomey's fées paid by him to make a compromise 
of the liability assumed by ail the sureties. A very favorable com- 
promise was effected and a considérable sum of money saved to ail the 
parties. The court upon thèse facts held that the défendant ought to 
contribute toward the expenses incurred by the plaintiflf in good faith, 
of which they were beneficiaries as much as he was. 
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In Backus v. Coyne, 45 Mich. 584, 8 N. W. 694, the court said: 

"The foundation for the rlght of contribution In such cases (employment ot 
counsel and costs of suit) is the fact that the expense was Incurred in de- 
fending for the common beneflt Thls will net, therefore, permit him to incur 
expense in nselessly resisting a légal demand, or in creatlng needless or un- 
necessary costs and ezpenses." 

. In Van Winkle v. Johnson, 11 Or. 58, 5 Pac. 922, 50 Am. Rep. 495, 
the gênerai rule that a surety, who défends in good faith for the ben- 
efit of ail the sureties, is entitled to contribution f rom his cosureties is 
foUowed. 

In Briggs v. Boyd, 37 Vt. 533, there was no question but that the 
défense, if successf ul, would hâve inured to the benefît of ail the sure- 
ties. 

In this case the défense made by the appellant in the suit of the 
county against it (United States Fidelity & Guaranty Co. v. Board of 
Com'rs of Woodson County, 145 Fed. 144, 76 C. C. A. 114) could in 
no wise hâve benefited the appellees, if it had succeeded. In fact it 
would hâve thrown a greater burden on them, because the appellant 
would hâve been relieved of ail liability, and the appellees would hâve 
been responsible for the entire amount of the bond. The défenses 
made by the appellant in that case, as shown by the pleadings, which 
are a part of the record of this case, were : 

A demurrer assigning as grounds : (1) That the court had no juris- 
diction of its person. (2) That it had no jurisdiction of the subject- 
matter of the action. 

The demurrer having been overruled, it answered, denying ail lia- 
bility upon the following grounds: (1) That the application for the 
bond by the bank falsely represented it as a corporation, when in fact 
it was a partnership. (2) That the bond by its express terms bonded 
the bank as a corporation when in fact it was a private bank, and that 
the board of county commissioners knew of this f raud at the time the 
bond was executed. (3) That one of the owners of the bank had sold 
his interest in the bank to his partner, without the knowledge or con- 
sent of the surety company, although that fact was known to the board 
of county commissioners. (4) That the board of county commission- 
ers, after the exécution of the bond by appellant had accepted a new 
bond in the sum of $10,000; "the bond" referred to being the bond 
signed by the appellees. 

Which of thèse défenses, if successful, could hâve benefited the ap- 
pellees ? There can be but one answer to this : None. On the con- 
trary, if the surety company had been successful, it would hâve been 
free f rom ail liability, and the entire burden of the failure of the de- 
positary bank would hâve fallen upon the appellees. 
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WILLIAMSON et al. v. CITY OF CLAT CBNTER (two cases).* 

WILLIAMSON V. CITT OF CLAT CENTER et aL 

(Circuit Court of Appeals, Bighth Circuit. September 4, 1916.) 

Nos. 4492-4494. 

1. JtTDQMENT i®=jT07 — PeHSONS CONOLUDED — MoRTOAOES — MOBTGAGEB NOT 

Pabtt. 

A mortgagee of an electrlc llght plant Is net bound by a decree holding 
vold a provision of the ordlnance nnder whlch the plant was operated re- 
lating to a renewal of the franchise, where it was not made à party to 
the suit. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1230 ; Dec. DIg. 
<S=>707.] 

2. FixTTTEES <©=j18(5) — Machineby Attached to Realtt — Intent ce Parties 

TO Mobtqage. 

An electrlc llghtlng plant was operated by dynamos placed In the power 
house of a mlll operated by water power, other property of the same 
owner. The dynamos were fastened to the mlll tlmbers by bolts, and con- 
nected wlth the Une shaft of the mill by bolts. Durlng a séries of years 
the owner gave chattel mortgages at varlous tlmes on the llght plant, and 
also mortgaged the mlll, land, and water power as separate property. 
Held that, as agalnst a mortgagee of the mill property who had full 
knowledge of such facts, the dynamos were not Included as flxtures. 

[Ed. Note. — For other cases, see Flxtures, Cent Dlg. §§ 38-41; Dec. 
DIg. <S=>18(5).] 

3. Mortgages <S=»133 — Propertt Included— "Appubtenances." 

The llght plant dld not pass under a clause of the mortgage covering 
"appurtenances," no part of It having any connection wlth the opération 
of the mlll. 

[Ed. Note.— For other cases, see Mortgages, Cent Dlg. §§ 260, 264, 265 ; 
Dec. Dig. (©=(133.] 

4. Municipal Oorpoeations <@=>680, 681(1) — Contbol Oveb Stbeets — Use bt 

Electric Coxipanies. 

Under Comp. Laws Kan. 1885, § 834, relatlng to cltles of the second 
class, and glvlng to the clty councll, among other powers, gênerai control 
over the streets, such councll had power to permit an electrlc llght Com- 
pany to occupy streets wlth Its pôles and wlres, and wlthout such permis- 
sion they could not lawfuUy be so occupied. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. S 
1459 ; Dec. DIg. <S=680, 681(1).] 

In Error to and Appeal from the District Court of the United States 
for the District of Kansas ; John C. Pollock, Judge. 

Quo warrant© by the City of Clay Center against the Clay Center 
Light & Power Company, the Merrimack River Savings Bank, and F. 
L. Williamson. Decreè for complainant, and défendants WiUiamson 
and the Savings Bank bring error and also appeal. Affirmed. 

Action at law for damages by F. L. Williamson against the City of 
Clay Center and others. Judgment for plaintiff for less than his daim, 
from which he brings error. Affirmed. 

D. R. Hite, of Topeka, Kan., and F. I,. Williams, of Clay Center, 
Kan. (Mulvane & Gault, of Topeka, Kan., on the brief), for plaintiiïs 
in error and appellants. 

^=pFor other cases see same topic & KET-NUMBER In ail Key-Numbered Dlgest» & Indexe» 
♦Rehearing denied Deoember 12, 1918. 
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R. C. Miller, of Clay Center, Kan. (F. B. Dawes, of Clay Center, 
Kan., on the brief), for défendant in érror and appellee. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

BOOTH, District Judge.- Nos. 4492 and 4493, entitled F. L. Wil- 
liamson and Merrimack River Savings Bank v. City of Clay Center, 
represent respectively a writ of error and an appeal in a case, No. 
8940 in the court below, entitled City of Clay Center v. Clay Center 
Light & Power Company, Merrimack River Savings Bank, and F. L. 
Williamson. The défendant Clay Center Li ght & Power Company dis- 
claimed in the court below, and the other défendants hâve pursued their 
remedy, both by writ of error and by appeal from the décision of the 
court below. 

No. 4494, entitled F. L. Williamson v. City of Clay Center et al., 
represents a writ of error in a case. No. 8991 in the court below, in 
which F. L. WiUiamson was plaintifï and the City of Clay Center 
and certain individuals were défendants. 

No. 8940 was a proceeding instituted by the City of Clay Center 
against Clay Center Light & Power Company and the Savings Bank 
and Williamson, for the purpose of having it adjudged that the right 
of the défendants to operate a certain electric light plant in the city, 
had expired, and for an order requiring défendants to remove their 
pôles and other property from the streets of the city. The cause \yas 
originally commenced in the Suprême Court of the State of Kansas 
as a quo warrante proceeding. It was duly removed to the United 
States District Court for the District of Kansas, First Division, and is 
sometimes known as the "ouster suit." In this suit the défendant Light 
& Power Company disclaimed, and the défendant Savings Bank inter- 
posed a cross-bill, asking for équitable relief. The court below found 
in favor of the plaintiff city against both said Savings Bank and Wil- 
liamson. 

No. 8991 below was an action at law to recover damages against 
tlie city and certain of its officers for wrongful destruction of certain 
property belonging to the plaintiff Williamson, consisting of electric 
lights, pôles, wires, etc., and for interfering with and damaging plain- 
tiiï's property with intent to injure and destroy plaintifï's business. 
The court below found in, favor of the plaintifï, and assessed the dam- 
ages at $1,000. Judgment was entered, and the plaintiff, being dissat- 
isfied with the amount, sued out a writ of error. 

The above-mentioned controversies involved to some extent the same 
questions, and were tried together in the court below upon the same 
évidence. The main questions involved in the law action were: (1) 
Whether the plaintiff, Williamson, had a right to use and occupy the 
streets of the city of Qay Center with his electric pôles, wires, etc., 
at the time when they were destroyed by the city authorities. (2) 
Whether the damages for the destruction were to be measured mere- 
ly by the value of the actual physical property destroyed, or whether 
the plaintiff had also rights in a going business concern, which were 
injured by the acts of the city. The ouster suit involved the further 
question whether the mortgage held by the défendant Savings Bank 
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upon certain property covered the electric lîght plant and franchises, 
so as to make the Savings Bank an interested party in the controversy 
between Williamson and the city. The court below held that the mort- 
gage of the Savings Bank did not cover the electric light plant, and 
consequently dismissed the cross-bill of said bank. 

A brief statement of the facts concerning the history of the electric 
light plant and franchises is necessary. 

In 1876, Alonzo F. Dexter was the owner of two strips of land, 
one on each side of the Republican river, near Clay Center, Kan. 
About that date he erected a dam across said river at this point. Dex- 
ter also owned a tract of land known as Dexter's mill block ; and about 
the same date he erected a water power flouring mill upon this block. 
He also built a flume and a power house for the opération of his ma- 
chinery by water power. From 1876 until 1886, Dexter carried on the 
business of operating the mill. In 1886, the city of Clay Center, a city 
of the second class under the laws of Kansas, passed the foUowing 
ordinance, which is sometimes referred to as Ordinance No. 87, and 
sometimes as Ordinance No. 26 : 

"Ordinance No. 26. 

"An ordinance providing for lightlng the city of Clay Center, Kansas, by 
electricity. 

"Be it ordained by tlie mayor and councllinen of tlie city of Clay Center: 

"Section 1. That Alonzo F. Dexter, of Clay Center, Kansas, his successors 
and assigns, are hereby granted the rlght of way and authorized to use the 
streets, avenues, alleys and public grounds of this city for the purpose of 
erecting and maintaining pôles and running wires thereon for the conveyance 
of electricity to furnish light and power for the use of the said city and its 
inhabitants. Said pôles shall be erected on the outslde limits of the sldewalks 
on ail streets and avenues and on the sldes of the streets, avenues and alleys 
designated by the city council. 

"Section 2. The pôles mentioned in the precedlng section shall be as large, 
or larger than those ordinarlly used for telegraph pôles, and the wires shall 
be insulated and placed high enough above the ground so as not to interfère 
with pubUc travel, on any of the public or private property of said city. 

"Section 3. That the said Alonzo F. Dexter, his successors and assigns, shall 
not charge for light fumlshed any of the inhabitants of this city a sum 
greater than the équivalent of best coal gas at two dollars per thousand cubic 
feet, or a sum not greater than one hundred dollars per annum per arc light 
of two thousand candie light power, or twenty dollars per annum for incan- 
descent light of sixteen candie power. 

"Section 4. The said Alonzo F. Dexter, his successors and assigns, shall 
establish within the city limits electric light works of sufficient power at ail 
times to furnish ail the light needed for the use of said city and the inhabi- 
tants thereof, and shall furnish both arc and Incandescent lights at priées 
not to exceed those named in the second section of this ordinance. 

"Section 5. The said Alonzo F. Dexter, his successors and assigns, shall 
not charge the city of Clay Center for light fumlshed to light its streets or 
public buildings a sum greater than an équivalent of best coal gas at one 
dollar and seventy-flve cents per thousand cubic feet, either for Incandescent 
or arc lights. 

"Section 6. That Alonzo F. Dexter, his successors and assigns, shall furnish 
arc lights for the use of this city, of two thousand candie light power at a 
Bum not to exceed one hundred dollars per annum per light, and shall fur- 
nish incandescent lights of sixteen candie power for the use of said city for 
a sum not to exceed twenty dollars per light per annum; provided the city 
shall take and use not less than flve such aro lights or thlrty such incan- 
descent Ughta. The said Alonzo F. Dexter, his successors and assigns, to 
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furnlsh ererytlilEg necess^ry and llght and extlngulsh the Ughts ; sald Ughts 
to be kept burning ail night except nlghts when the moon gives sufflclent llght 
to llght the eity. • 

"Section 7. That the dty of Clay Center reserves the right to grant equal 
and like privilèges to any -other person or company durlng any or ail the 
time covered by thls ordlnance. 

"Section 8. That the sald Alonzo F. Dexter, hls successors and assigna shall 
at ail times furnlsh llght for the use of this clty, and the Inhabltants thereof 
at as cheap a xate as electrlc light is furnished any dty or inhabltants there- 
of in the United States. 

"Section 9. Tliat the righta and privilèges hereby granted are for a term 
of twenty-one years: Provlded, the sald Alonzo F. Dexter, his successors and 
assigna, shall begin the érection of said electrlc llght works withln nlnety 
days from the passage of this ordlnance, and shall complète the same and bave 
the same In worklng order withln one year fromi the passage of this or- 
dlnance ; and provlded, further, that If at the expiration of twenty-one years 
the dty shall refuse to grant a further contlnuance of thèse privilèges, the 
said clty shall purchase said works at their appraised value, the same to be 
appralsed by three disinterested electors of the state of Kansas, one of whom 
shall be chosen by the dty, one by Alonzo F. Dexter, his successors and as- 
signs, and the two so chosen shall sélect a thlrd, and the amount agreed 
upon, upon their oaths, by the three so chosen shall be the price to be paid 
therefor; and provlded, further, that the city of Clay Center shall hâve the 
right to revoke the privilèges herein granted, at any time, If the said Alonzo 
F. Dexter, hls successors and assigns, shall fail to comply with ail the provi- 
sions of thls ordlnance. 

"Section 10. This ordlnance shall 'take effect and be in force from and after 
its passage, approvM and publication In the Dispatch." 

Pursuant to said ordinance and during the year 1886, Dexter oc- 
cupied certain of the streets and all&ys and public grounds of the city 
of Clay Center with electric light pôles, and strung wires upon said 
pôles, for the purpose of conveying electric current and furnishing light 
to the city and the inhabitants thereof. Dexter placed his dynamos or 
electric generators in the power house of his mill plant. Said dynamos 
were firmly fastened to the timbers and framework of the power house 
by bolts; and said dynamos were attached to the line shaft extending 
from the water wheel to the shaft of the mill proper by belts extend- 
ing from said line shaft to the dynamos. From 1886 until 1910, said 
electric plant was operated, either by Dexter or the succeeding own- 
ers, bythe water power of the mill, in the manner above stated. 

Mortgages were placed upon the above-described property, or some 
portion thereof, as follows: 

(1) August 10, 1886, a chattel mortgage by Dexter to the Western 
Electric Company amounting to $4,900 ; property covered : 

"Two 25 llght dynamos, 50 arc lamps, wires, and pôles belonging to Dexter 
electric light plant in Clay Center." 

(2) December 10, 1886, a chattel mortgage by Dexter to the West- 
ern Electric Company amounting to $2,450 ; property covered : 

"Three electrlc generators and appurtenances, and ail lamps, globes, vrlres; 
and pôles used in maintainlng electric light in Clay Center." 

(3) July 27, 1887, a chattel mortgage by Dexter to Western Electric 
Company amounting to $1,500; property covered : 

"Four electric dynamos used by Dexter in operatlng electric llght plant In 
sald eity of Clay Center ; ail lamps, wires, fixtui'es, and pôles." 
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(4) June 6, 1889, a chattel mortgage by Dexter to Wickstrum & 
Swenson, amount $5,000; property covered: 

"AU dynamos, wlres, ail arc and Incandescent lamps, pôles, and attachments, 
and ail macMnery connected with the electric light plant of Clay Center." 

This last-mentioned mortgage, with the note which it secured, were 
duly assigned by Wickstrum & Swenson to the défendant Savingj 
Bank. 

(5) August 5, 1891, a chattel mortgage by Dexter to the First Na- 
tional Bank of Clay Center, amount $5,000 ; property covered : 

"The Clay Center electric Ught plant, pôles, arc and incandescent lamps, 
dynamos, wlrlng, fixtures, machinery, tools and beltlng belonglng to and in 
use by said party of the flrst part In producing or to produce electric light 
In the City of Clay Center, Kansas, subject, however, to a prior mortgage held 
by Wickstrum & Swenson on said property, dated June 6, 1889 ; also fran- 
chises granted to said party of the first part by the city council of said Clay 
Center embodied in Ordlnance No. 26, approved April 23, 1886." 

(6) August 20, 1891, a mortgage by Dexter to Crippen, Lawrence & 
Co., amount $15,000; property covered: 

The land above mentloned as being owned by Dexter, and belng descrlbed 
specifically, and "known as the Dexter water power mill, together with ail 
the buildings connected therewith, ail the tenements and appurtenances and 
machinery thereunto attached and belonglng, and ail water rights, privilèges, 
water power, and other motive power for operating said mill, including 
water wheels, machinery, and fixtures appertalning thereto; also ail the 
structure called the Dexter mllldam, ♦ • • ail water and water privilèges 
by said dam, and ail easements and franchises'; * ♦ • ail the following 
Personal property in and about said mill and its appurtenances, used in the 
opération of said mlU, and constituting In part the tools and machinery be- 
longlng thereto [specially descrlbed] ; * * * also the electric JIght plant 
owned and operated by said Alonzo F. Dexter In Clay Center, together with 
ail the electric llghts, and dynamos used in the opération of the same, with 
ail Une wire, lamps, fixtures, globes, and carbons, and ail machinery and tools, 
Including pôles and ail other apparatus and appliances belonglng to and used 
in connection therewith, and ail rights and privilèges granted to said Alonzo 
F. Dexter by the city of Clay Center; also the right to use the water power 
attached to said Dexter mill in running and operating said electric light 
plant, * • • hereby granting and assigning to said grantees for the pur- 
pose of thls conveyance ail the rights, privUeges, franchises, and advantages 
granted to said Alonzo F. Dexter by Ordlnance No. 87 of the city .of Clay 
Center. • ♦ * Ail other rights, privilèges, and franchises whleh may be 
hereafter granted by said city to said Alonzo F. Dexter or hls assigns relating 
to said electric light plant, with the appurtenances, and ail the estate, title, 
and interest of the said party of the flrst part therein." 

This mortgage, together with the note secured thereby, was duly as- 
signed to the Merrimack River Savings Bank. 

(7) August 20, 1891, a mortgage by Dexter to Crippen, Lawrence 
& Co., amount $2,250; property covered: The same as in mortgage 
No. 6. This last-mentioned mortgage was expressly made subject to 
mortgage No. 6 above, and was duly assigned, with the note it se- 
cured, to Peter Sanborn. 

(8) June 21, 1892, a mortgage by Dexter to Crippen, Lawrence & 
Ce, amount $8,000 ; property covered : The same as in Nos. 6 and 7. 
This mortgage was expressly made subject to three prior mortgages, 
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two to Cripp€n, Lawrence & Co., Nos. 6 and 7, and one to Wickstrum 
and Swenson, No. 4 above. 

In September, 1892, the First National Bank of Clay Center com- 
menced suit in the district court of Clay county, Kan., to foreclose its 
mortgage, No. 5 above. In the course of the litigation answers were 
interposed by Crippen, Lawrence & Co., Peter Sanbom, and the Merri- 
mack River Savings Bank. The court entered its decree adjudging 
that the Merrimack River Savings Bank had a first lien upon the chat- 
tels described in its mortgage No. 4, and a first lien upon the lands de- 
scribed in its mortgage No. 6. It made further findings in regard to 
the liens of the other parties, and ordered a sale to be made separately 
of the electric light plant, pôles, fixtures, etc., and of the real estate, 
milldam, and mill. In November, 1894, sale was made by the sherifï ; 
the electric light plant was purchased by P. M. Wickstrum, and the 
real estate and mill by A. H. Haie. Said electric light plant subse- 
quently became the property of F. L. WilHamson & Co., and for sev- 
eral years and until abdut 1906 was operated by that company. In 
June, 1906, F. L. WilHamson & Co. sold the electric light plant, ap- 
purtenances, and fixtures, "up to but not including the line shaft," to 
the Clay Center Light & Power Company. In November, 1910, said 
last-named company resold the property to F. L. Williamson. 

In January, 1896, A. H. Haie conveyed the real estate and mill prop- 
erties purchased by him at the sherifï's sale to Joseph J. Crippen, trus- 
tée. On January 2, 1899, Crippen, trustée, conveyed the same prop- 
erties to William Williamson, and on the same day William William- 
son and wife, to secure the payment of the purchase money, executed 
a mortgage thereon to the Crippen-Lawrence Investment Company. 
The real estate was described in détail, and then f oUows this language : 

"Known "as the Dexter water power mlU, together with ail the buildings 
connected therewlth, and ail the tenements and appurtenances thereunto be- 
longing, including the mlUing fixtures and the machinery thereunto attached 
aud belonging, and ail water rlghts and privilèges, water power, and other 
motive power for the opération of said mill, including water wheels and the 
machinepy and fixtures appertaining thereto. Also the structure called the 
Dexter milldam erected and maintained across the Republlcan river, within 
the boundaries of the tracts of land hereinbefore described for the purpose 
of fumishlng water power for the opération of said mill and the race and 
water course from the said river through Huntress creelî, including ail 
water ri'ghts, right of flowage of water on lands of other persons, and ail 
water and water privilèges created by said dam, and ail easements and 
franchises in the county of Clay, In the state of Kansas, together with ail the 
appurtenances." 

This last-mentioned mortgage, together with the indebtedness se- 
cured thereby, was duly assigned to the défendant Savings Bank, prés- 
ent owner of the same. 

In 1907, as the contract of the city contained in the ordinance was 
about to expire, the Clay Center Light & Power Company, being the 
then owner of the franchise, brought suit in the state court of Kansas 
to enforce the provision of section 9 of said ordinance. The trial court 
rendered judgment in favor of the company, but its judgment was re- 
versed by the Suprême Court of the state of Kansas. See Clay Center 
v. Light Company, 78 Kan. 390, 97 Pac. 377. The Suprême Court 
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held that the contract contained in the ordinance, in so far as it at- 
tempted to impose an obligation upon the city either to renew the 
franchise or to purchase the electric light plant, was beyond the power 
oi the city to make and consequently void. 

Thereafter the Savings Bank brought suit in the United States Dis- 
trict Court to restrain the city from cutting down and removing the 
property of the Light Company from the streets. A restraining order 
was issued, but upon further hearing an injunction was denied for 
want of jurisdiction. The restraining order was continued in force 
pending appeal. An appeal was taken by the bank to the Suprême 
Court of Ûie United States, but the appeal was dismissed for want of 
jurisdiction. After the décision, but before the mandate had been sent 
down, the city, through certain of its officiais, eut down and removed 
certain of the pôles and wires belonging to the Light Company. For 
this act the parties implicated were adjudged by the Suprême Court to 
be in contempt. Merrimack River Savings Bank v. City of Clay Cen- 
ter, 219 U. S. 527, 31 Sup. Ct. 295, 55 L. Ed. 320, Ann. Cas. 1912A, 
513. 

After the décision in Clay Center v. Light Company, 78 Kan. 390, 
97 Pac. 377, and on November 14, 1910, the Light Company conveyed 
the electric light plant and its appurtenances to F. L. Williamson, and 
within a day or two thereafter the city instituted the ouster suit in 
the Suprême Court of the state, being No. 8940 above njentioned. In 
April, 1911, Williamson commenced his action at law against the city 
and certain individual défendants to recover damages by reason of the 
action taken by the city and its officiais in cutting down the pôles and 
wires. This last-mentioned action is No. 8991 above referred to. In 
the ouster action the Savings Bank filed a cross-complairit, setting up 
its mortgage of January 2, 1899, made by William Williamson and 
wife to Crippen-Lawrence Investment Company, claiming that Ordi- 
nance No. 87 was valid, and claiming, further, that in order to protect 
its mortgage it had a right to hâve the electric light plant operated; 
further, that it was entitled to a decree against the city to make good 
the damages done in cuttmg down the pôles, wires, etc. 

[ 1 ] The Savings Bank was not a party to the litigation in Clay Cen- 
ter V. Light Company, 78 Kan. 390, 97 Pac. 377, and if the mortgage 
under which the Savings Bank claims is a valid and subsisting lien 
upon the electric light plant, including the franchise rights, the déci- 
sion in the case last mentioned, holding Ordinance No. 87 void, would 
not be binding upon the Savings Bank, but it might again litigate the 
question of the validity of said ordinance. Old Colony Trust Co. v. 
Omaha, 230 U. S. 100, 23 Sup. Ct. 967, 57 L. Ed. 1410; Keokuk West- 
ern R. R. V. Missouri, 152 U. S. 301, 14 Sup. Ct. 592, 38 L. Ed. 450; 
Louisville Trust Co. v. City of Cincinnati, 76 Fed. 296, 22 C. C. A. 
334; Baltimore Trust Co. v. Mayor, etc. (C. C.) 64 Fed. 153. 

[2] The question therefore arises whether the mortgage under which 
the bank claims covers the electric light plant. The description of the 
property contained in the mortgage does not in terms cover the electric 
îighting plant. It is claimed, however, that the dynamos and other 
property upon the real estate belonging to the mill company and at- 
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tachçd thereto were fixtures, and passed with the rnill property, land, 
and buildings. It is further claimed that the language used in the de- 
scription in said mortgage, viz. "ail easements and franchises in the 
county of Clay, state oi Kansas, together with ail appurtenances," is 
sufficient to carry the electric light plant. It is unnecessary to discuss 
at length the various tests for determinirtg when personal property be- 
comes fixtures and passes under a mortgage covering the realty. The 
ail-important question is to détermine the intention of the parties. Oth- 
er tests are simply aids in determining the intention. In the instant 
case that portion of the electric light property which was placed upon 
the mill real estate was in no sensé accessory to the milling plant. It 
did not assist in the opération of the milling plant, nor was it placed 
there for the benefit of the milling plant. The milling plant was en- 
tirely indépendant and complète without the présence of the electric 
light machinery. Furthermore, the electric light plant and the milling 
plant had been for years treated as separate properties by the owners 
thereof, and to the knowledge of the Savings Bank. The Savings 
Bank had taken an assignment of a chattel mortgage (No. 4 above) on 
the electric plant only. The Savings Bank had taken another mortgage, 
covering both the milling property and the electric light property, de- 
scribed specifically and in détail as separate properties (No. 6 above). 

In the litigation attending the foreclosure of thèse two mortgages, 
the Savings Bank had notice and knowledge of other mortgages, some 
of which covered the electric lighting plant only, and others which cov- 
ered both the electric lighting plant and the milling plant, but with a 
separate and spécifie description of each. There were two sales upon 
the foreclosure of the mortgages held by the Savings Bank ; one a sale 
of the real estate and milling property, and the other a sale of the elec- 
tric light piant. The purchaser of the real estate and the milling prop- 
erty was an officer of the Savings Bank. He thereafter conveyed the 
property which he purchased to Crippen, who held it as trustée for 
the Savings Bank, and conveyed it, as such trustée, to William William- 
son. William Williamson gave a purchase-money mortgage to the 
Crippen-Lawrence Investment Company, and this in turn was assigned 
to the Savings Bank. Meanwhile the electric light plant had passed 
at the sheriff's sale to P. M. Wickstrum, and thereafter to F. L. Wil- 
liamson & Co., and was operated by that company for several years. 
In view of thèse facts, it is idle to contend that there was any inten- 
tion, either on the part of Dexter, the original owner, or on the part 
of any of the persons who thereafter became owners or mortgagees 
of either the milling property or the electric light plant, that they should 
be considered in any way except as separate, distinct properties. 

[3] As to the usé of the word "franchise" in the mortgage of Janu- 
ary 2, 1899, under which the Savings Bank claims, it is sufficient to 
say that it has référence to the milling property and the water power 
connected therewith. That this is certain is shown by comparing the 
language with similar language used in the mortgage of August 20, 
1891 (No. 6 above), in which last mortgage both the mill property and 
the electric light plant are described in détail and separately; yet in 
connection with the description of the mill properties occurs the lan- 
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guage "and ail water and water privilèges by said dam, and ail ease- 
ments and franchises." No one would contend that the use of the 
word "franchises" at this point in mortgage No. 6 above had any réf- 
érence to the electric light plant. It is equally untenable to hold that it 
has référence to the electric light plant in the mortgage of January 2, 
1899. Nor was the electric light plant covered by the word "apparte- 
nances" in the mortgage of January 2, 1899. As already stated, the 
electric light plant was not necessary to the milling plant. The two 
plants were entirely distinct, except that they both used the same water 
power. Neither plant could properly be called appartenant to the 
other. Humphreys v. McKissock, 140 U. S. 304, 11 Sup. Ct. 779, 35 
L. Ed. 473. 

In our opinion, the trial court was fuUy justified in holding that the 
mortgage of January 2, 1899, under which the Savings Bank now 
claims, did not cover, and was not intended to cover, the electric light- 
ing plant. It follows that the Savings Bank had not shown itself enti- 
tled to any interest in the property in litigation between Williamson 
and the city, and that the cross-bill of the Savings Bank was properly 
dismissed. 

[4] We will next examine the rights of Williamson to maintain the 
electric light pôles, wires, etc., in the streets of the city at the time 
of their destruction in 1910. In the case of Clay Center v. Light Co., 
supra, the Suprême Court of the state of Kansas had decided that 
the contract contained in the ordinance, in so far as it attempted to 
impose upon the city the obligation to extend the franchise, or to pur- 
chase the lighting plant, was void. The franchise expired by limita- 
tion in 1907. The rights of the Light Company, therefore, in so far 
as they depended upon the ordinance in question, were terminated. 
Williamson purchased back from the Light Company the plant which 
he had sold to it, with fuU knowledge of the litigation between the 
Light Company and the city, either during the period of the litigation, or 
just after its termination. He was, therefore, bound by the judgment 
in the case, and could thereafter predicate no rights under said ordi- 
nance. 

But it is contended on the part of Williamson that, quite apart from 
the ordinance, Dexter, the original owner of the electric light plant, 
had a right to erect and maintain pôles and wires in the streets of the 
city, and that this right became a vested one, which could not be de- 
stroyed by subséquent législation, and that he (Williamson), as succes- 
sor to Dexter, had acquired this vested right, was the owner thereof, 
and entitled to maintain his pôles and wires in the streets of the city 
in 1910. This contention on the part of Williamson raises the ques- 
tion of the powers of the city (it being of the second class) over its 
streets in 1886 ; whether the city had the power to grant to an individual 
the right to erect pôles and wires in the streets, and the complementary 
power to refuse such right; or whether an individual could thus oc- 
cupy the streets without consent of the city. 

It is claimed on the part of Williamson that the décisions of the 
Suprême Court of Kansas hâve decided that the city had no such pow- 
er. It is claimed on the part of the city that the décisions are to the 
237 F.— 22 
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Opposite effect. Had this question been passed upon by the Suprême 
Court of KLansas, we should follow such décision, as being one ex- 
pounding its own local statutory law. We do not, however, find that 
the Suprême Court of Kansas bas passed upon the exact question raised 
in the instant case; nor has such question been presented to it in any 
of the cases which hâve been called to our attention. Among the pro- 
visions of the statute of Kansas relating to the powers of cities of the 
second class, as existing in 1886, we find the following: 
Chapter 19, Compiled Laws 1885 : 

"Sec. 31. Power of Mayor and Council. The mayor and councll of each 
City governed by this act shall hâve the care, management and control of the 
City, and its finances, and shall hâve power to enact, ordain, alter, modify or 
repeal any and ail ordlnances not répugnant to the Constitution and laws of 
this State, and such sa It shall deem expédient for the good govemment of 
the City, the préservation of the peace and good order, the suppression of vice 
and immorality, the beneflt of trade and commerce, and the health of the in- 
habitants thereof, and such other ordinances, rules and régulations as may 
be neeessary to carry such power into efCect" 

Section 55 of the same chapter contains, among other provisions, the 
following : 

"The council shall hâve power to open, wlden, extend or otherwise improve 
any street, avenue, alley, or lane, and aiso to vacate or discontinue the same 
whenever deemed neeessary or expédient." 

Section 56 reads as f ollows : 

"Encroachment on Sidewalks, etc. The councll may prohiblt and prevent 
ail encroachments into and upon the sidewalks, streets, avenues, alleys and 
other property of the city, and may provide for the removal of ail obstruc- 
tions from the sidewalks, curbstones, gutters and crosswalks, at the expense 
of the owners or occuplers of the grounds frontlng thereon, or at the expense 
of the person placlng the same there; the council may aJso regulate the 
planting and protection of shade trees in streets, the building of bulk heads, 
cellar and basement ways, stairways, railways, Windows and doorways, awn- 
ings, hitching posts and rails, lamp posts, awnlng posts, and ail other struc- 
tures projectlng upon or over and adjoinlng, and ail other excavations through 
and under the sidewalks, or along any streets of the city." 

Section 60 reads as follows : 

"Lightiiig Streets, Nuniberinff Houset, etc. The councll may provide for 
and regulate the lighting of the streets, and the érection of lamp posts, and 
the numbering of the buildings in the city, and the construction of sewers ; 
and the coimcil shall hâve power to make contracts with any person, Com- 
pany or association for such purposes; and give such person, company or 
association the privilège of fumlshing light for the streets, lanes or alleys of 
said city for any length of time not exceeding twenty-one years. It may also 
by ordinance adopt a method of numbering the buildings, and make contracts 
to secure the same to be done." 

Under the gênerai power thus granted was included the right to 
control the putting up and maintaining pôles, wires, etc., in the streets 
of the city. Such right to erect and maintain pôles, wires, etc., could 
be obtained only from the municipality, or from the Législature itself . 
See Dillon on Municipal Corporations (5tb Ed.) §§ 1296-1302; New 
Orléans Cas Co. v. Louisiana Light Co., 115 U. S. 650, 6 Sup. Ct. 252, 
29 L. Ed. 516; Pikes Peak Power Co. v. City of Colorado Springs, 105 
Fed. 1, 44 C. C. A. 232) ; Board of Mayor, etc., of Morristown v. East 
Tenn. Tel. Co., 115 Fed. 304, 53 C. C. A. 132; State v. Murphy, 134 
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Mo. 548, 552, 31 S. W. 784, 34 S. W. 51, 35 S. W. 1132, 34 L. R. A. 
369, 56 Am. St. Rep. 515. 

In Atchison Ry. Co. v. Mo.. Pac. Ry. Co., 31 Kan._ 660, 3 Pac. 284, 
the court had before it a somewhat similar question. . A bill was 
brought by plaintiff to enjoin défendant from cutting and crossing 
plaintifï's street raiiway track. The défendant claimed that the plain- 
tiff had no rights in the street. Plaintiff was occupying the street un- 
der. an ordinance of the city (of the second class), and the question 
arose whether the city of Atchison had any power to grant the plain- 
tiff the right to occupy the street. The court in its opinion said: 

"Had the Législature glven to the city of Atchison thls power? It Is con- 
ceded that no spécial grant of power In thls direction had ever been made ; 
but the contention Is that the gênerai control of the streets vested in the cor- 
poration was sufficlent to validate Its action !n grantin? permission to plaintiff 
to occupy the streets with Its raiiway. ïhls proposition we thinlt must be 
sustained." 

The court then cites sections 31, 55, and 56 o^ cliapter 19, supra, 
which were then in force as sections 31, 54, and 55, and says: 

"Now under thls we thinlî the couneil had power to permit a street raiiway 
Company to construct and operate a raiiway upon the streets." 

Further on the court said : 

"Ail we décide is that the city had the power and did glve the plàlntiCC per- 
mission to occupy the streets with its raiiway track ; that such raiiway track 
was therefore net an obstruction, and could not be disturbed wantonly by a 
stranger." 

It will thus be seen that the court held that, under the same sections 
of the statutes relating to cities of the second class which were in 
force at the tinie when the Dexter ordinance was passed, such city did 
hâve power over its streets, and by virtue of such power could per- 
mit the occupancy of the streets by a street raiiway company. 

The case of La Harpe v. Gas Co., 69 Kan. 97, 76 Pac. 448, was de- 
cided in 1904. The city of La Harpe was a city of the third class. 
An ordinance had been passed in 1901 granting to one Evans the right 
to use the streets and alleys of the city for laying and maintaining 
pipes to convey oil, gas, and water. The Gas Company had acquired 
the property in 1902, and undertook to lay certain pipes under one of 
the alleys of the city. Previous to this time the Evans ordinance had 
been repealed by a later ordinance, and the city claimed that the Gas 
Company had no rights in the streets. The Gas Company brought suit 
to enjoin the city from interfering with its opérations. The lower 
court granted an injunction, and this was affirmed by the Suprême 
Court; the latter court holding that the Gas Company had the right 
to use the streets of the city without the city's consent. 

It is to be noted, however, that at the time when the La Harpe 
Case was decided the following statutory enactments were in force, and 
were involved in the case. Article 12, c. 23, Gen. St. 1868, relating to 
gas and water corporations ; section 88, c. 23, Gen. St. 1868, as amend- 
ed by cliapter 64, Sess. Laws 1871, as further amended by chapter 58, 
Sess. Laws 1876, as further amended by chapter 85, Laws 1891, and as 
further amended by chapter 128, Laws of Kansas, 1901. It was upon 
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thèse statutory provisions relating to gas companîes and certain other 
corporations that the décision in the La Harpe Case was based, and 
especially in view of the express provision in said statutes that the 
pipes, etc., of such corporation might be laid "through any street or 
alley, or public ground of any city of the second or third class." The 
court held that this was a direct authority f rom the Législature to 
the gas Company to occupy the streets, and that no consent was nec- 
essary. In its opinion the court said : 

"A city Is a création of the Législature — ^a subordlnate agency of the state, 
which exercises only such power as the Législature confers, and for such 
period of tlme as the Législature In its discrétion détermines. The state glves, 
and the state can take away ; and the Législature Is at liberty to résume se 
much of the control of the streets and alleys and publie grounds formerly ex- 
erclsed by the city as it deems best, and thls without obtaining the consent of 
either the offlcers or the inbabitants of the city." 

In the instant case neither Williamson nor his predecessor, the Light 
Company, come within the terms of the statutory enactments which 
were controlling in the La Harpe Case. Doubtless the Législature 
might hâve included electric light companîes in said statutes, but it 
did not do so. The La Harpe Case did not décide that, in the absence 
of statutory enactment giving direct permission from the Législature, 
either an individual or a corporation could occupy the streets of cities 
of the second class. But it did hold that the statutory permission claim- 
ed in the La Harpe Case, direct from the Législature, was sufficient and 
controlling. 

The case of McCann v. Téléphone Co., 69 Kan. 210, 76 Pac. 870, 
66 L. R. A. 171, 2 Ann. Cas. 156, involved simply the question wheth- 
er téléphone pôles upon a rural highway constituted an additional servi- 
tude. It was answered in the négative. This was the only question 
in the case. 

The cases of City of Wichita v. Téléphone Co., 70 Kan. 441,78 
Pac. 886, and Téléphone Co. v. City of Concordia, 81 Kan. 514, 106 
Pac. 35, involved questions similar to those in the La Harpe Case, and 
were decided upon the ground that the Législature itself had suprême 
control over the streets, and had directly granted permission to the com- 
panîes in question, 

The case of State v. Weber, 88 Kan. 175, 127 Pac. 536, 43 L. R. 
A. (N. S.) 1033, involved the question of the right of individuals to 
erect pôles for the transmission of electricity along a rural highway. 
The question of the rights of an individual to erect and maintain pôles 
and wires in the streets of a city of the second class was not involved 
in the case, and could not hâve been, in view of chapter 121, Laws of 
Kansas, 1905, passed after the décision in the La Harpe Case, and be- 
fore the décision in the Weber Case. The court in its décision dis- 
tinctly recognized the différence between city streets and rural highways 
and said : 

"It Is true that cities grant rights and prescrlbe the conditions upon which 
Individuals and corporations may use the streets for certain purposes, but 
that does not mllitate against the view that an individual may use the rural 
highways for the same purposes without spécial authority. The power to 
control the streets has been delegated by the state to the cities under which 
they may make grants of public rights for public purposes; but where the 
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power bas not been delegated, and the state bas prescribed no conditions limit- 
ing or regulating tbe use of tbe highway, the people are at liberty to use It 
for trâvel, transportatlon, and communication, subject to the condition that 
such use does not Interfère with other lawf ul uses of the street nor invade the 
rights of the owners of abuttlng lands." 

A careful considération of the statutes of Kansas, in the light of 
the décisions of the Suprême. Court of the state, has convinced us 
that neither corporations nor individuals hâve had at any time the 
right to erect or maintain electric Hght or power wires or pôles in 
the streets of a city of the second class in that state, without the per- 
mission of the municipality, and that the Suprême Court will so décide 
whenever the question is presented to it. 

Our conclusion is that in 1910, when the pôles and wires were par- 
tially destroyed, Williamson had no right to maintain the same in the 
streets of the city. Their présence there, after request by the city to re- 
move them, constituted a nuisance, and they might be removed by the 
city authorities. The right of removal, however, would not give the 
right to wantonly injure or destroy. The rule of damages adopted 
by the trial court, under the circumstances of the case, was correct, and 
we see no reasoh to criticize the amount arrived at. 

The judgment and decree of the court below is affirmed. 



EOSPIGLIOSI et al. v. NEW ORLEANS, M. & C. R. CD. et aL 

(Circuit Court of Appeals, Fiftb Circuit. October 31, 1916.) 

No. 2936. 

1. Raiuioads iS=>169 — Moktoaqeb— Bonds— Teustees. 

Bondholders secured by deed of trust are assumed to befairly repre- 
sented by the trustée, and the court can deal with them only through their 
trustée. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. §§ 536-648; Dec. 
Dig. <g=»169.] 

2. Raiueoads (©=169 — Moetqages— Deeds of Teust— Tbtjsteeb. 

Trustée under deed of trust securing bonds may exercise his discrétion 
within the scope of bis powers, and in the absence of fraud his acts are 
binding on the bondholders. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 536-548 ; Dec. 
Dlg. (g=ie9.] 

8. JuDiciAL Sales <®?=39, 40 — ^Vacation— Inadequacy of Peick. 

A judlcial sale of land will not be set aside for Inadequacy of price, unless 
theinadequacy be so gross as to shock the conscience, or theré be addition- 
al circumstances against its falrness, though, lichere there is great in- 
adequacy of price, only slight circumstances of unfairness are necessary to 
raise a presumption of fraud. 

[Ed. Note. — Por other cases, see Judlcial Sales, Cent. Dig. |§ 77, 78; 
Dec. Dlg. <S=»39, 40.] 

4. Railroads <3=»192 — Moetqages— Foeeclosuke— Sale. 

Where a decree foreclosing a deed of trust on the property of a rail- 
road Company securing bonds provided that the bldders should deposlt 
a certain sum of money in cash or by certified check with the spécial 
master maUlng the sale, or In lieu thereof a certain amount of bonds of 

&ssPoT other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the Company, the decree dld not prevent compétitive bidding, so as to 
avoid the sale ; any bondholder or person flnancially able to buy property 
of that eharacter being allowed to bld on making the requlred deposlt 

[Ed. Note.— For other cases, see Rallroads, Cent. Dlg. §§ 391, 634-642 ; 
Dec. Dig. (S=192.] 

6. Raileoads <©=»192 — Mobtgaoks—Foehicix)sueb— Vacation— Consent Pbo- 
ceeoinos. 

Where, In proceedlngs to foreclose a mortgage on railroad property 
the railroad company appeared, but dld not object to the proceedlngs, 
making no défense, and such course was less expensive and more expédi- 
tions, the procédure cannot be deemed colluslve and ftaudulent, warrant- 
ing vacation of a sale of the property on the ground that the rights of the 
stockholders were injured. 

[Ed. Note.— For other cases, see Ballroads, Cent Dig. §§ 391, 634-642 ; 
Dec. Dlg. ©=9192.] 

6. BaILEOADS <g=192 — MOETGAGES— FORECLOSUKE— SALKB. 

Where the pétition of another stockholder, attacklng foreclosure sale 
of property of the railroad company, had been wlthdrawn, abandoned, 
or dlsmlssed, It could not be relied upon, its allégations not having been 
adopted, by petitloners, who as stockholders, etc., sought to set aside tho 
sale and order of confirmation. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dlg. $§ 391, 634-642 ; 
Dec. Dlg. <S=>192.] 

7. Kailboads ig=5»192 — ^Mobtgages—Fobeolosure— Sales— Vacation. 

Where the court ordering the sale of railroad property for mortgage 
foreclosure reserved the uncondltional rlght to rejeet ail blds, the sale, 
having been conflrmed, cannot be attacked on the ground that the prlce 
was so Inadéquate as to shock the conscience. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. §§ 391, 634-642; 
Dec. Dlg. <S=al92.] 

8. Raileoads i®=>192 — ^Mobtgagbs— Foekolosube — Saxes — Inadequacy op 

Peice. 

Evidence that a railroad cost about 2% tlmes as much as the price It 
brought on sale under mortgage foreclosure wlll not, no advance bld belng 
shown, warrant vacation of the foreclosure sale on the ground that the 
prlce was so inadéquate as to shock the conscience, partlcularly as the 
court reserved the rlght to rejeet ail blds. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. §§ 391, 634-642 ; 
Dec. Dlg. ©=9192.] 

9. EaiIiKOads ®=>192 — Mobtgaoes — ^Foseclosube — Intbbvention. 

General allégations. In a blU by stockholders seekhig to Intervene and 
attack a sale of corporate property under mortgage foreclosure, that the 
trustée occupied a hostile position, and that the foreclosure suit was fraud- 
ulent and colluslve, are InsufHclent, but the facts constituting the fraud 
must be stated. 

[Ed. Note.— For other cases, see Rallroads, Cent Dlg. §§ 391, 634-642 ; 
Dec. Dig. <g=»192.] 

10. Bailboads ®=5>192 — ^Mobtqages—Foeeolosube— Objections. 

A small minority of the bondholders or stockholders of a railroad com- 
pany, who refused to joln wlth other bondholders seeking a foreclosure. 
cannot, the others having bought In the property, attack the foreclosure 
sale on the ground that the proposed plan of reorganlzation was inéquita- 
ble, for they could elther hâve partldpated in the purchase or bought In 
tèe property themselves, and the reorganlzation plan, relatlng to matters 
out of court, dld not affect the rlght of foreclosure. 

[Ed. Note.— For other cases, see Rallroads, Cent Dlg. §§ 391, 634-642 ; 
Dec. Dlg. <S=>192.1 

Q::;;>For other cases see same toplo & KEY-NUMBSR In ail Key-Numbered Digests & Indexes 
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11. CoEPOEATiONS <®=>206(5) — Stockholders— EiGHT TO Stnc. 

Stockholders of a corporation caimot intervene in a proceedlng to for»- 
close a mortgage on corporate property, settlng up défenses whlch were 
avaMable to the corporation, where there was no averment o£ any demand 
upon or refusai by the corporation to assert such défense. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 794, 796; 
Dec. Dig. «©=9206(5).] 

12. Railroads i©=9l92 — Mortgages— Foeeclostjre— Jtjdicial Saxe. 

Wliere foreclosure sale o( the property of a rallroad eompany was at- 
tacked on the ground of the grossîy inadéquate priée, the amounts of se- 
curities outstanding on the property and those proposed to be issued are 
not relevant. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 391, 634^-642; 
Dec. Dig. <S=3l92.] 

Appeal from the District Court of tlie United States for the South- 
ern District of Alabama ; Harry T. Toubiiin, Judge. 

Bill by the Metropolitan Trust Company of the City of New York 
against the New Orléans, Mobile & Chicago Railroad Company to f ore- 
close a mortgage, under which the property of défendant was sold, 
whereupon Laura McDonald Stallo Rospigliosi and others pétition to 
intervene, attacking the sale and the decree confirming the sale. From 
a decree dismissing the pétition, petitioners appeal. Affirmed. 

The f ollowing is the opinion of Toulmin, District Judge : 

In the matter of the pétition of intervention of Laura McDonald Stallo 
Rospigliosi, Helena McDonald Stallo Murât, and James E. Ilarrington. Sald 
ihterveners in their said pétition except to the master's report and return of 
sale flled In this cause, and object to the confirmation of said sale, and pray 
that said sale be not confirmed, and that the same be vacated and held for 
naught, upon the following grounds, nanjely : 

Because of fraudulent and Illégal practlces, and the fraudulently conceived 
scheme designed for the purpose of preventing compétition at the sale and of 
destroying the rights and equities of stockholders of said New Orléans, Mo- 
bile & Chicago Railroad Company, particulai-ly the interveners ; that the 
priée obtained for the properties of the said railroad eompany, as reported 
by the spécial master, was and is grossly inadéquate, unfair, fraudulent, and 
clearly the resuit of collusion. The interveners aver : That the purchase 
price, to wit, $2,763,220, was entirely inadéquate, and not more than one- 
aighth or one-ninth of the value of the property sold, and said sale was so con- 
ducted that a greater amount could not be realized therefrom. That the sale 
was unfair, Irregular, coUusive, and fraudulent, in that by the terms of sale 
compétitive bidding was prevented. That said terms of sale destroyed ail 
equity between the bondholders and ail other persons, and were illégal, un- 
fair, improper, and contrary to the justice of the court, and resulted in but 
one bld for the property. That said sale is a part of the colluslve, fraudu- 
lent scheme to deprlve the stockholders of said New Orléans, Mobile & Ohl- 
cajgo Railroad Company of their large and valuable equity in sald property. 

[1, 2] It is "a rule that courts can deal wlth bondholders only through their 
trustées." It is "a rule of convenience proceeding upon the assumption that 
the cestuis que trust are fuUy and fairly represented by such trustées." Parm- 
ers' Loan & Trust Co. v. Northern Pacific R. R. Co. (C. C.) 66 Fed. 169-174 ; 
Jones Corp. § 338. "The action of the trustée wlthin the scope of his dutles 
is, in the absence of fraud, binding upon bondholders, and In exerclsing hia 
trust he niay exercise his discrétion withln the scope of his powers." Crédit 
Co. V. A. C. R. Co. (C. C.) 15 Fed. 46; Toler v. E. Tenn. G. R. Co. (O. O.) 67 
Fed. 168. 

€=9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & ludexea 
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[3,' 4] T^e flrst and second ground on wblcli the intervenu léek to set aside 
the sale In thls case Is that the prlce at which the property wS:8''èDld was gross- 
ly inadéquate, and because ot fraudulent and Illégal practlees, and the fraudu- 
lently concelved scheme desîgned for the pnrpose ot preventlng compétition at 
the sale, and of the rlghts and equltles of stockholders, and that the prlce ob- 
talned (or the property was grossly Inadéquate, unfalr, fraudulent. and clearly 
the resuit of collusive design, and that sald sale was so conducted that a 
greater amount could not be reallzed therefrom, and further that the sale 
was unfalr, Irregular, coUusIve, and fraudulent. In that by the terms of sale 
compétitive biddlng was prevented. "A Judidal sale of real estate wlll not be 
set aside for Inadequacy of price, unless the inadequacy be so great as to shock 
the conscience, or unless there be additional clrcnmstances against Its fair- 
ness. Great inadequacy of prlce at a Judlclal sale of real estate requires only 
sllght eircumstancea of unfalmess In the conduct of the party beneflted by 
the sale to ralse a presumptlon of f raud." Graffam v. Burgess, 117 U. S. 180, 
192, 6 Sup. et. 686, 692, 29 L. Ed. 839. "The purpose of the law Is that the sale 
shall be final ; and to Insure rellance upon such sales, and Induce biddings, it is 
essential that no sale be set aside for trifllng reasons, or on account of matters 
whlch ought to bave been attended to by the complalning party prier thereto." 
Pewablc Mining Oo. v. Mason, 145 U. S. 349, 12 Sup. a. 887, 36 L. Ed. 732 ; 
Ballentyne y. Smith, 205 U. S. 289, 27 Sup, Ct. 527, 51 L. Ed. 803. 

It is charged that by the terms of sale compétitive bidding was prevented, 
that sald terms destroyed equality between the bondholders and ail other 
Ijersons, and that they resulted in but one bid for the property. The only fact 
alleged to sustaln this charge is the decree itself, and the court puts no such 
construction on the decree. It provides, as Is usual in such cases, for a certain 
amount of money to be deposlted in cash or certifled check with the spécial 
master, or; in lieu of a certain amount of cash, bonds of the railroad company. 
If any bondholder desired to bid, or other person, corporation, or syndicate de^ 
slred to do so, and owned no bonds, but was flnancially able to buy a railroad 
of the slze and character of the one In question, be could hâve ralsed the 
amount of money to make the necessary deposit ; or If the objectors herein 
desired to do so, and were In fact bondholders, they had the right and oppor- 
tunlty to co-operate with their cobondholders in tiie matter. There was, in 
the opinion of the court, nothlng in the decree to prevent their dolng so. The 
decree did not, in the terms of sale provlded therein, prevent compétitive 
bidding or limit or restrict the bid. 

[6] It is charged by the objectors that the proceedings, from the tlme of the 
flllng of the original bill to the final sale of the property, were "consent pro- 
ceedings." Such proceedings are not necessarily fraudulent, coUuslve, or 
vold. The bondholders had the rIght under the provisions of the mortgage to 
request the trustée to file a bill for a foredosure of the mortgage in defâùit 
of payment of Interest on the bonds of the New Orléans, Mobile & Chicago 
Ballroad Company. Thls request was made by a majorlty of the bondholders. 
The trustée, aie complalnant in the cause, on the part of said bondholders, 
and as the représentative of ail the bondholders, filed a Mil against sald rail- 
road company, the défendant. It was represented by counsel. No objection 
was made to the proceedings, and no défense as they progressed. Thls suit 
is characterized as one "by consent," It was nevertheless a légal and proper 
proeeedlrig and between the proper parties — the trustée as the représentative 
of ail the bondholders and the défendant railroad company. The so-called 
"consent proceedings" were more expéditions and less expensive tban If a de- 
cree pro confesse had been taken. 

If the objectors herein were, in fact, stockholders or bondholders, they must 
surely bave had knowledge of the proceedings taken and of their progress. 
If they were objectors to what was belng done and the purpose of the proceed- 
Ing, and consldered their interest jeopardized, why did they not by interven- 
tion or otberwise make known their grlevance or complalnt, if any, to the 
trustée or to their cobondholders for redress or protection during the pendency 
of the proceedlng? Pewablc Mining Co. v. Blason supra. There are no facts 
alleged to sustain the charge of a eolluslve and fraudulent scheme to deprlve 
the stockholders of said railroad of their alleged large and valuabïe equity in 
said property. None of said stockholders are named, and none are hère mak- 
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ing any such clalm. If It be a fact that tiie Intervenérs were or are stock- 
holdera, that fact is not affirmatlvely alleged In their pétition of intervention. 
That fact, If shown to exlst, is by implication only. 

[6] TBe pétition of h. S. Berg, as set forth in the sixth ground of the péti- 
tion, bas, in my opinion, no place In this proceeding. He is not a party to 
this proceeding, and the allégations niade by him in his pétition are not made 
or adopted by Intervenérs as thelr allégations in their pétition. Moreover, 
Berg's pétition was not insisted on by Mm, but in fact It was withdrawn, or 
abandoned, and dismlssed. 

[7, 8] One of the counsel for the objectorg stated in his brief that "thfe rule 
of inadequacy of priée must be so gross as to shock the conscience of thfe 
«ourt is not applicable to this cause." The court eoncurs with the learned 
counsel in this opinion, for the reason, as stated by hlm, that the decree of the 
court reserves the unconditlonal right to reject ail blds, and for the further 
reason that, In the opinion of the court, the inadequacy of priée has not been 
flhown by sufflcient or satlsfactory légal évidence in the case to be so gross as 
to shock the conscience or excite the suspicion of the court, 

The évidence offered to prove the value of the property to sustaln the 
-charge of inadequacy of the prlce for vs-hlch it sold is the estlmated value at 
which the reorganlzation commlttee proposes reorganlzation. There can be 
no reorganlzation untll the purchasers hâve acquired the title and possession 
«f the property. What they now propose or plan may be entirely changed be- 
fore or when the reorganlzation is to be made effective. It is eertalnly not 
compétent or sufficient évidence to satlsfy the court that the inadequacy of 
price is such as to justify It in refusing to conflrm the sale, on the alleged 
•stimate of sald commlttee. The only other évidence on the subject that I 
flnd submitted by the objectors, Ukewise Insufflclent; is thfe testimony of T. F. 
Whittlesey. He shows that he had considérable expérience as a railroad 
man, and might properly be considered generally as an expert He testlfles 
that from 1905 to 1907 he was gênerai manager of Ihe Mobile, Jackson & TCan- 
sas City Railroad Company, now the New Orléans, Mobile & Chicago Railroad 
■Company. He states that he has just made an examination of the Une of 
the sald New Orléans, Mobile & Chicago Railroad, and has vislted and ob- 
■served many improvements slnce he was an officer of the Mobile, Jackson & 
Kansas City Railroad. He gives no opinion as an expert as to the value of 
«ald Mobile, Jackson & Kansas City Railroad at the time he was the gênerai 
manager, and of the présent value of the New Orléans, Mobile & Chicago 
Railroad. He does not state that he has an opinion on the subject, but he 
•does say it was his understanding that the cost of the Mobile, Jackson & 
Kansas City Railroad and the Gulf & Chicago, comblned, was $8,000,000, and 
that, taklng Into considération the improvement of the property since he left 
it, he is of the opinion that the prlce of approximately $2,750,000 for the prop- 
erty is wholly Inadéquate. 

[9] There is no advance bid on the prlce at which the property sold by any 
one, and none offered or suggested. "To warrant a court in disregarding the 
rule which preeludes the Intervention of an indlvldual bondholder In fore- 
closure by the mortgage trustée as représentative of ail bondholders, the péti- 
tion for intervention must allège traversable facta which. If true, show that 
the trustée occuples a hostile position, or other reason why he cannot falrly 
represent petltloner, and gênerai allégations that the suit is fraudulent and 
coUuslve, and that the trustée is co-operating with bondholders in a reorganlza- 
tion scheme, are insufflclent." "The pétition must disclose facts brlnglng it 
withln the prlndples goveming the rlght to intervene; and in detenninlng 
whether such facts are dlsclosed, the allégations of the pétition must be sub- 
Jected to, and must meet, the same tests as are applied to ordlnary proceed- 
Ings to détermine whether a cause of action or défense is stated." 

General allégations that the trustée acted in bad faith and in opposition to 
petitioner's rlghts and Interests, and characterlzing his action and the situa- 
tion resulting therefrom as "fraudulent, collusive, and the like, are Insuffl- 
<ient, in the absence of allégations of facts themselves giving rise to an In- 
ference of such partlallty, fraud, or collusion." There must be an allégation 
of traversable facts sufflcient for the court to détermine whether a cause fn 
intervention or a défense is stated. A. wholesale charge of fraud and coUu- 
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Blon does not satlsfy the degree of partlcularlty and definiteness required by 
the rules of pleading. Continental & Commercial Trust & Savlngs Bank v. 
ÀlUs-Chalmers Co., et al. (D. C.) 200 Fed. 600. "A blll in a suit founded on 
fraud must aver partlcularly the facts constituting the fraud." Eice v. Wil- 
son (D. C.) 225 Fed. 159. 

The objectera charge the Metropolitan Trust Company, trustée, commltted 
wrongs which showed It was not a proper person to represent £he objectors, 
upon the question under considération, and charge sald trustée with bad faith, 
fraud, and collusion in co-operating with bondholders in a reorganlzation 
scheme. Wholesale charges of wrongdolng, gênerai allégations of fraud and 
collusion, without discloslng the facts on whlch they are based, are insuffl- 
cient. But eounsel in his brief states that, "if the facts alleged by *he ob- 
jectors, supported by the affldavit of Mr. Stallo, be proved, then the sale of 
certain stocks to the St. Louis & Francisco Bailroad was a fraud upon the 
,rlghts of the objeetors." The converse of thls proposition mnst also be true, to 
wit: if the facts alleged by the objeetors, supported by the affldavit of Mr. 
Stallo, be not proved, then the sale of the stocks referred to was not a fraud 
upon the rights of the objeetors. Fraud justlfylng relief in equlty must be 
strlctly proved. RIce v. Wilson, supra. There are at least three witnesses 
who, in their affidavlts, contradlct Stallo's statements, and déclare them to be 
untrue. The évidence of thèse witnesses destroy the probatlve force of said 
Stallo's évidence. 

[10] The reorganlzation committee repreaents only the depositing bondh(dd- 
ers, and Is not the same party as the complainant trustée, representlng ail the 
bondholders. In the case of Investment Reglstry v. Chicago & M B. R. Co., 
the court in the course of Its opinion said that, "when a nondepositing bond- 
holder objects to confirmation solely on the ground that the reorganization 
committee's bid * * * was substantially sliort of the fair value, the an- 
swer Is that hls co-owners of the coinmon mortgage and the common decree 
offered hlm the opportunity to deposlt his bonds and to share equally with 
them the beneflts of the purchase." In the concurring opinion of Judge Sea- 
man in the same case, he said : "I believe it to be well reeognized that re- 
organlzatlons on the part of bondholders are needful and legltimate means for 
the purpose of purchasing the mortgaged property at foreclosure sales; that 
no bondholder can be brought into sueh reorganization without his consent; 
that bonds may be purchased of a nonassenting Ixindholder for the purpose 
of foreclosing hls objections or attempts to interfère with the reorganization 
plana ; that equality in priées so paid is not, generally speaking, an essential 
requlrement in such transaction; and that suppression of compétition, elther 
for reorganization or for the purposes of the sale, which may arlse in such 
purchases or arrangements, neither dlsquallfles the purchasers to become bid- 
ders at the sale, nor per se Invalidâtes the sale. Aecordingly, in judlcial sales 
of railroad properties thèse several éléments are frequently involved, result- 
Ing in a single bid much below the estlmated actual value of the prop- 
erties, and the sale thereupon may rightly be conflrmed by the court" 212 
Fed. 594, 613, 129 C. C. A. 130, 149. 

A great part of the pétition of intervention and by eounsel for the objeetors 
is taken up with complaints against the proposed plan of reorganization. In 
addition to what I hâve already said in référence to the same, I wlll quote 
the language of Judge Hough of the United States District Court of the South- 
ern District of New York, who said: "I do not think that courts slt to re- 
draw, or move, or make suggestions, concerning such 'voluntary business ar- 
rangements as organizatlon plans. • • * It Is certainly a curions concep- 
tion of practiee which leads a small body of shareholders to seek to answer a 
foreclosure biU merely because they are dissatisfled with what the foreclosing 
complainant says It intends to do after the final decree Is procured." Conley 
V. International Pump Co. (September 14, 1915), 237 Fed. 286. 

The caee before this court is where a few alleged stockholders or bondhold- 
ers seek to set aside a sale under a decree of foreclosure at which 95 per cent. 
of the bondholders were the purchasers, and said objectlng stockholders are 
dissatisfled because the purchasers hâve agreed on a plan in which they dé- 
clare what they intend to do after they acqulre the tltle and possession of the 
property sold and bought by them. 
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[t1, 12] TUa court Is of opinion that the followlng exceptions to the excep- 
tors' and objectors' pétition of Intervention in tlils cause should be, and they 
are hereby, sustained: 

Nlnth. That tie aforesald exceptions and objections are not sufflelent In law 
or In fact to justlfy this court In refuslng to conflrm the sale of the property 
hereln, pursuant to Its decree of June 24, 1916. 

Tenth. That the said exceptions and objections do not state facts sufflelent 
to entitle the exceptors and objectors to intervene In this cause. 

Twelfth. That the exceptors and objectors do not allège any demand upon 
the défendant rallroad company, or request of sald company to take any action 
In bebalf of the exceptors and objectors, nor do sald exceptions and objections 
show that, if sald demand or request were made, the same had been or would 
bft refused by the défendant rallroad company. 

Thirteenth. The exceptions and objections do not allège, wlth the partlcu- 
larity or definlteness required by law, any fraud, collusion, consplracy, or mls- 
representatlon on the part of any of the parties to this cause in the conduct 
thereof , or otherwise, or any facts or circumstances upon whlch the gênerai 
and Indeflnlte charges of fraud, collusion, consplracy, or mlsrepresentatlon or 
Illégal acts can be predicated or sustained. 

Fifteenth. The amount of the présent securltles outstanding on the property 
of the défendant rallroad company and the amount proposed to be Issued are 
not pertinent or relevant to t£e exceptions and objections, whlch allège that 
the prlce bld for the property Is Inadéquate. 

Elghteenth. Further answerlng the exceptions and objections, the complain- 
ant allèges that the allégations of the exceptors and objectors in respect to the 
legality of the proposed plan of reorganlzatlon are not material or relevant 
to the motion before the court to conflrm the sale. 

The pétition of intervention is denled, and the pétition dismissed ; and It is 
80 ordered. 

Gregory L. Smith, of Mobile, Ala., and Nash Rockwood, of Sara- 
toga Springs, N. Y., for appellants. 

Chas. K. Beekman, of New York City, D. P. Bestor, Jr., of Mobile, 
Ala,, and Jas. N. Flowers, of Jackson, Miss., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

PER CURIAM. This is an appeal from a decree dismissing an in- 
tervention attacking the sale of a railroad under foreclosure proceed- 
ings, and also f rôm a decree of confirmation of the sale. Judge Toul- 
min, in dismissing the intervention and confirming the sale, gave 
elaborate and satisfactory reasons, in which we concur. 

The decrees appealed from are affirmed. 



NATIONAL KEFINING CO. v. ST. INOUÏS, I. M. & S. RT. CO. 
(Circuit Court of Appeals, Slxth Circuit. November 17, 1916.) 

No. 2834. 
1. Caebiebs <®=»100(1) — Caeeiage of Goods — Demueeage — "Peivatelt Own- 

ED TeaCK." 

A demurrage rule of a railroad company declared that it should apply 
to cars held for or by conslgnors or consignées, except private cars on 
the tracks of the owner, when used for transportatlon of commoditles 
whlch the owners of cars produce, etc. Défendant granted the company a 
right of way for a spur track over and across its property, the deed re- 
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.dting that the ownershlp of the track^ould be in the rallroad company. 
HelA, that such track was not, deispite any advandng of money therefor, 
a "prlvately owned track," and défendant Is Uable for demurrage on cars 
held thereon. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg. §§ 42T-430, 432, 
433; Dec. Dig. <S=>100(1). 

For other définitions, see Words and Phrases, Second Séries, Prlvate 
Rallroad Track.] 

2. Cabriebs <g»100(l)^<3ABEiAaK of Gooos — Demubbage — ^"Railboad Sebv- 

ICE." 

A rallroad company'a demurrage rule declared that It should apply to 
cars held for or by conaignors or consignées for loadlng or unloading, 
forwardlng directions, or for any other purpose, and that prlvate Cars, 
whlle In rallroad service, whether on the carriers' or prlvate tracks, 
should be subject thereto. Défendant, the owner Of prlvate cars used to 
transport Its products, was entltled to recelve from the company under. 
applicable classification compensation "on loaded and empty movement" 
for use of the cars. B^ld^ that such cars were in "rallroad service," and 
défendant, having agreed to promptly load and unload the cars, could 
not, in View of the purpose of the rule, which is to fadlitate shlpping, 
escape demurrage on cars held on tracks for storage purposes bèyond the 
free time aUowed. 

IBd. Note.— For other cases, see Carriers, Cent Dlg. §| 427-430, 432, 
433; Dec. Dig. ®=»100(1).] 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Ohio; John M. Killits, Judge. 

Action by the St. Louis, Iron Mountain & Southern Railway Com- 
pany against the National Refining Company. There was a judgment 
for plaintifï (226 Fed. 357), and défendant brings error. Aiifirmed. 

C. D. Chamberlin and Toiles^ Hogsett, Ginn & Morley, ail of Cleve- 
land, Ohio, for plaintifï in error. 

Edward J. White, Henry G. Herbel, and Fred G. Wright, ail of 
St. Louis, Mo., for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Tudges, and 
SESSIONS, District Judge. 

PER CURIAM. The railway company brought an action, com- 
prising two counts, against the refining company in the court below 
to recover demurrage charges alleged to hâve accrued on certain in- 
terstate shipments made by défendant in its own cars over plaintifï'» 
railroad to defendant's distributing plant at Little Rock, Ark. The 
cause was submitted and determined below upon the pleadings and 
an agreed statement of facts. The charges were assessed because 
of alleged undue détention of the cars by défendant on a certain 
spur track. This track had been constructed from plaintifï's railroad 
right of way and into defendant's premises under a deed of grant 
from défendant to plaintifï and in pursuance of a written agreement 
between them. The right of the railway company to recover thèse 
demurrage charges must, in view of its demurrage rules, dépend upon 
whether the spur track was the property of the railroad and the cars 

€=9For otber cases se* sams toplc & KBY-NUMBBR In ail Key-Number«d Dlgtsts & Indexes 
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were "in railroad service." * The court below determined thesa 
questions in favor of the railway company, and entered judgment 
accordingly. The writ of error is prosecuted to reverse this judg- 
ment. 

[1] Upon careful considération of the pleadings and agreed state- 
ment of facts, which set out the deed and the written agreement be- 
fore referred to, we are satisfied that the conclusions, both of fact 
and law, reached by the learned trial judge and expressed in his opin- 
ion (226 Fed. 357, 358) are correct. According to "both the deed 
and agreement, the ownership of the spur track is in express terms 
vested in the railway company. We need not attempt to add to what 
is said in the opinion below touching the rights of the company in 
the spur track, unless it be to point out that the written agreement 
of the parties distinctly provided that the refining company should 
convey to the railroad company "by easement ail the land necessary 
for the construction of the track * * *^ the said land to be fur- 
nished free of cost to the railway company and to be of such width 
and quantity as may be required by the engineer of the railway com- 
pany, title to same to be free and unincumbered" ; and the deed, en- 
titled "Grant of Easement," appears to hâve been made in pursuance 
of the foregoing provision of the agreement. The deed distinctly 
grants to the railway company "the right and permission to construct, 
maintaiia and operate their spur track over and across the property" 
of the refining company (such property being described), "together 
with the right to enter upon said property at ail times for the purpose 
of constructing, operating, maintaining, repairing, changing or re- 
moving said track, it being expressly understood and agreed that the 
ownership of the said track, including rails, fastenings and switch 
fixtures, now or hereafter therein, shall at ail times be and remain 
in" the railway company. The right of way was laid out and graded, 
and the spur track was constructed and put into use and opération 
for shipment purposes in connection with the main track of the rail- 
road; and while certain détails of construction, advancing of money 
therefor, and the like, are made use of in argument, we do not think 
thèse détails were intended to change, or had the efïect of changing, 

1 The foUowing demurrage rule is relied on by the railroad in support of 
the flrst count of the pétition: 

"Cars held for or by consignors or consignées for loading, unloadlng, for- 
warding directions, or for any other purpose, are subject to thèse demurrage 
rules, eicept as foUows: 

"(O) Private cars on tracks of the owner, or on privately owned tracks of 
the consigner or consignée, when used for the transportatlon of commoditles 
which the owners of the cars produce or in which they deal. (See Note.) 

"Note. — This exception will include also such cars owned and leased to 
«hippers by private corporations." 

The followlng is the form of demurrage mie relied on under' the second 
count: 

"Cars held for or by consignors or consignées for loading or unloadlng, for- 
warding directions, or for any other purpose, are subject to thèse demurrage 
rules." 

"Note. — Private cars, while In railroad service, whether on carrier's or pri- 
yate tracks, are subject to thèse demurrage rules to the same extent as cars 
of railroad ownership." 
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the obvious purpose as originally expressed to vest the spur track 
in the railway Company as its property. It results that the shipments 
in question in the first count f ail within the demurrage rule first 
quoted (note 1, supra), and not within the exception thereto; for 
while the cars containing the shipments were private cars of the de- 
fendant and used for the transportation of a commodity produced 
by it, within the meaning of the exception, they were on a track 
owned by plaintiff, not by défendant, at the time for which the de- 
murrage charges were assessed. 

[2] Furthermore, the portion of the opinion below which treats 
of the question whether the cars involved in the second count were 
"in railroad service" may be more readily applied when it is read 
in connection with the demurrage rule and the note thereto secondly 
quoted herein (note 1, supra). The expression "in railroad service" 
is broad and comprehensive, and must be construed with référence 
to the object to be attained. The object would seem to extend to 
ail cars to which the carrier may resort for the purpose of discharg- 
, ing its duty to supply cars necessary to accommodate the traffic 
passing over its road. The language of the demurrage rule, consid- 
ered as an entirety, distinctly includes private cars; and unless the 
carrier has some means of regulating the loading and unloading of 
available cars, regardless of their ownership, the clear purpose of the 
demurrage rule is defeated. Hence, when a shipper chooses to sup- 
ply cars for the carriage of freight, even though of a commodity 
produced by the shipper, this must be done with reasonable référence ' 
to the spirit and intent of the demurrage rule. It would seem to be 
clear enough that if the cars, while standing on this spur track, had 
been loaded or unloaded through some agency of the railroad, the 
cars might fairly be said then to hâve been "in railroad service." 
This results in principle f rom décisions like the f ollowing : Chicago, 
etc., Railroad Co. v. Pontius, 157 U. S. 209, 211, 212, 15 Sup. Ct. 
585, 39 Iv. Ed. 675 ; State v. Minnesota & International Ry. Co., 106 
Minn. 176, 181, 118 N. W. 679, 1007, 16 Ann. Cas. 426; Pennsyl- 
vania R. R. Co. v. Jersey City, 49 N. J. Law, 540, 542, 9 Atl. 782, 60 
Am. Rep. 648; Orendorff v. Railroad Ass'n, 116 Mo. App. 348, 353, 
92 S. W. 148. And it ought to follow that thèse cars were, in respect 
of the time for which the demurrage charges were assessed, "in rail- 
road service," within the meaning of the demurrage rule. Loading or 
unloading of cars is of course a necessary incident to their use in ordi- 
nary transportation service. Moreover, the written agreemGnt between 
the parties applies to thèse cars, as well as ail cars similarly situated. 
The agreement provides, "The said second party (défendant) shall 
promptly load and imload ail cars that may be set for its use upon ; 
the said track;" i. e., this spur track. True,, thèse were tank cars 
which could not except at considérable expense be used for carrying 
any kind of freight other than def endant's products ; but it is agreed 
that under the applicable railroad classification rule the plaintifï was 
obligated to pay and was paying the défendant "mileage at the rate of 
three-fourths of a cent per mile * * * on loaded and empty 
movement" for the use of the cars. Plainly the défendant could 
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not both let the cars to plaintiff for the purpose of transporting de- 
fendant's commodity, and hold them for purposes 6f storage; such 
a course would destroy any workable arrangement made for the sup- 
ply of équipaient. R. R. Com. of Ohio v. H. V. Ry. Ce, 12 Interst. 
Corn. R. 398, 410, 411 ; Interstate Com. Comm. v. 111. Cent. R. R., 215 
U. S. 452, 30 Sup. Ct. 155, 54 L. Ed. 280. It would also be incon- 
sistent wïth the spirit and intent of def endant's obligation "promptly" 
to "load and unload" the cars. Further, it is agreed by the parties 
that under the demurrage rules défendant was allowed 48 hours "free 
time in which cars delivered to it and placed for unloading may be 
unloaded." This limitation, quite as certainly as the mileage charge, 
is included in defendant's consent to the plaintiff's use of the cars for 
transportation purposes; and it is not perceived why the advantage 
of the mileage charge can be received except subject to the "free 
time" limitation. The défendant, therefore, as the owner of thèse 
cars, is not in a position rightf ully to claim an advantage as a shipper 
which would not accrue if the cars were owned by another person. 
Indeed, the charges involved in the second count, as well as those in 
the first count, are in principle sanctioned by the décision in Procter 
& Gamble Co. v. C, H. & D. Ry. Co., 19 Interst. Com. R. 556, which 
was affirmed on its merits by the récent Commerce Court, 188 Fed. 
221. True, it was held that the action of the Interstate Commerce 
Commission there in issue was not within the jurisdiction of the 
Commerce Court (225 U. S. 282, 32 Sup. Ct. 761, 56 L. Ed. 1091); 
but nothing is said in the décision of the Suprême Court which afïects 
the reasoning of the Commerce Court upon the merits of the de- 
murrage charges involved. See, also, Norfolk & W. Ry. Co. v. Swift 
& Co., 56 Pa. Super. Ct. 471, 477, 478; State ex rel. v. C, N. O. 
& T. P. Ry. Co., 47 Ohio St. 130, 140, 23 N. E. 928, 7 L,. R. A. 319. 
Indeed, it is not suggested nor perceived why this spur track does 
not possess attributes of a public character in the sensé that the rail- 
road company would be bound to deliver or receive cars thereon, 
regardless of their ownership, which contain freight consigned either 
to or by the refining company. Chicago & N. W. R. Co. v. More- 
house, 112 Wis. 1, 11, 87 N. W. 849, 56 L. R. A. 240, 88 Am. St. 
Rep. 918 et seq. ; Hairston v. Banville & Western Railway, 208 
U. S. 598, 608, 28 Sup. Ct. 331, 52 I.. Ed. 637, 13 Ann. Cas. 1008 ; 
Chicago Dock Co. v. Garrity, 115 111. 155, 167, 3 N. E. 448. See Los 
Angeles Switching Case, 234 U. S. 294, 306, 311, 34 Sup. Ct. 814, 
58 L. Ed. 1319. And it hardly would be denied that as to such cars 
the demurrage rules and charges in question would be applicable. 
The judgment is affirmed, with costs. 
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DICKSON V. OHATTANOOGA EY. & MGHT CO. 

(Circuit Court ot Appeals, Sixth Circuit December 5, 1916.) 

No. 2824. 

L Bailboads ^=»338 — Street Kailboads ®=»103(2) — Injubies to Pehsons oit 

TBAOK— COKTEIBUTOBY NEGLiaENCE— LAST CiXAB ChANOE. 

One who is injured by a railroad train at a Mghway crosslng, or by 
a Street, car In a street, may recover, notwlthstanding his precedlng con- 
trlbutory négligence, If he Is uslng the street or hlghway for a proper and 
legitlmate purpose, and bis négligence bas terminated, and tbe operators 
of tbe englne or street car, by tbe exercise of reasonal)le care and dill- 
g;ence, could bave dlscovered bis péril In time to avold and prevent tbe 
accident. 

[Ed. Note.— For otber cases, see Railroads, Cent. Dlg. §§ 109&-1099; 
Dec. Dlg. ®=»338; Street Railroads, Cent. Dig. § 219; Dec. Dig. <g=>103(2).] 

2. Stbeet Raiuboads <®=»83— Injdbii» to Tbespassebs— Degebk oï Cabe Eiî- 

QUIBED. 

One wbo makes an Improper use of a street or. railroad track, so as to 
become a trespasser, cannot recover for injuries received, unless tbe oper- 
ators of tbe train or street car, by tbe exercise of reasonable care and 
diligence after tbe discovery of bis péril, mlgbt bave avolded tbe accident. 

[Ed. Note.— For otber cases, see Street Railroads, Cent Dlg. §§ 179, 180 : 
Dec. Dlg. «=>83.] 
8. Stbeet RAilkoads ®=983 — Injtteies to Pbbson on Tback— Teespasseb— 
Intoxication. 

One wbo bad voluntarlly become so Intoxlcated as to be unconsclous, 
and bad tben lain down on a street car track, Is a trespasser, since volun- 
tary Intoxication is no excuse for wrongdoing, and cannot recover unless 
tbe operators of tbe car could bave avolded tbe accident after discoverlng 
bis péril. 

[Ed. Note.— For otber cases, see Street Railroads, Cent Dig. f§ 179, 180; 
Dec. Dlg. ®=>83.] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sanford, Judge. 

Action by Robert L. Dickson against the Chattanooga Railway & 
Light Company. Judgment for défendant, and plaintilï brings error. 
Affirmed. 

J. W. Thompson, of Chattanooga, Tenn., for plaintiff in error. 
J. E. Brown, of Chattanooga, Tenn., for défendant in error. 

Befôre KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

SESSIONS', District Judge. On May 27, 1913, plaintifï went from 
his home in Arkansas to Chattanooga, Tenn., to attend a Confédérale 
reunion. During the day he became intoxicated to such an extent that 
after 9 or 10 o'clock in the evening he was unconscious of his sur- 
roundings and actions. About 1 o'clock the next morning, while in a 
drunken stupor, he was lying across the railway track in a public street 
of Chattanooga when he was struck by one of defendant's street cars 
and seriously injured. The street where the accident occurred was in 
a thickly pbpulated part of the city, and was used by many people and 
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vehicles in the daytime, but upon that occasion, as was usually the case 
at that early hour in the morning, was practically deserted. No one 
saw plaintiff go upon the railway track, and there was no testimony 
tending to show when he lay down in the street. No eyewitness to the 
collision was found or called, except the motorman. 

After denying defendant's requcst for a directed verdict in its favor, 
the trial judge submitted the case to the jury upon the theory that 
the défendant could be held liable only in case its motorman was guilty 
of actionable négligence after he actually discovered plaintiff in a posi- 
tion of péril. The issue presented in the lower court and hère is sharp- 
ly defined by one of plaintiff's requests to charge, which was refused, 
and by the gênerai instructions given to the jury. The request which 
was refused is as follows : 

"Plaintiff is entitled to recover if défendant, through its motorman, falled to 
exercise ordlhary care and caution to discover plaintiff and his perlions posi- 
tion on the track, provideù the welght of the évidence shows that by the ex- 
ercise of ordinary care and caution such motorman mlght hâve discovered 
plaintiff and his perilous position and thereby hâve avoided the accident." 

The following excerpt from the charge f airly represents and typifies 
the instructions which were given : 

"The gênerai public has a rlght in the streets of the clty; It bas a rlght 
to use the streets of the clty as a public highway, but that does not carry witB^ 
it the rlght to use the tracks as the plaintiff was uslng them. He was not 
uslng the track as a highway, but he was uslng it to lie down upon — which 
Is an unauthorlzed use — and not uslng it as a highway. I charge you that 
under the undisputed faets, the plaintiff using that track in thls way, there 
is no llability in this case unless the greater welght of the évidence, the great- 
er welght of ail the évidence, shows that the motorman of the defendant's 
car falled to take due care to prevent the accident and in jury to this plaintiflC 
after he actually discovered the plaintiff on the track ahead of the car and 
could tell or had reason to suspect that it was a human being on the track in 
a position of danger. A street railway Company Is requlred by law to keep 
a lookout for people liable to use the highway for lawful purposes. It is 
not required by law to keep a lookout for people that are uSlng the track as 
a bed, as this plaintiff practically was doing, and even if you should be of the 
opinion that the motorman could hâve seen the man further than he did, that 
would not carry any llability on the part of the défendant, as it owed him no 
duty to keep a lookout when he was using the track in this manner." 

[1] If plaintiff had been making a proper and rightful use of the 
street at the time of the accident, and his own contributory négligence 
had not continued until he was injured, he would hâve been entitled 
to the instruction which he requested, and which was refused. It is 
well settled that one who is injured by a railroad train at a highway 
crossing, or by a street car in a street, may recover for such injury, 
notwithstanding his own initial or preceding contributory négligence in 
exposing himself to danger, provided he is using the street or highway 
at the time for a proper and legitimate purpose and his négligence has 
terminated, and provided, further, that the driver of the engine or 
street car, by the exercise of reasonable care and diligence, could hâve 
discovered his péril in time to avoid and prevent the accident. Robin- 
son V. LouisviUe Ry. Co. (C. C. A. 6) 112 Fed. 484, 50 C. C. A. 357; 
Gilbert v. Erie R. Co. (C. C. A. 6) 97 Fed. 747, 38 C. C. A. 408; 
Toiedo Traction Co. v. Cameron (C. C. A. 6) 137 Fed. 48-68, 69 
C. C. A. 28; Tutt v. Illinois Cent. R. Co. (C. C. A. 6) 104 Fed. 741, 44 
23Î F.— 23 
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C. C. A. 320; Baltimore & Ohio R. Co. v. Anderson (C. C. A. 6) 85 
Fed. 413, 29 C. C. A. 235; Illinois Central R. Co. v. O'Neill (C. C. 
A. 5) 177 Fed. 328, 100 C. C. A. 658. 

[2] On the other hand, it is equally well settled that one who makes 
such an improper, wrongful, or unlawful use of a street, or railroad 
track, as to become a trespasser thereon, and, in so doing, places him- 
self in a position where he is likely to corne into collision with a pass- 
ing train or car, cannot recover for injuries so received, unless those in 
charge of the train or street car, by the exercise of reasonable care and 
diligence after the discovery of his péril, might hâve avoided the acci- 
dent. Newport News & M. V. Co. v. Howe (C. C. A. 6) 52 Fed. 362, 
3 C. C. A. 121 ; Baltimore & Ohio R. Co. v. Hellenthal (C. C. A. 6) 
88 Fed. 116, 31 C. C. A. 414; Kansas City, Ft. S. & M. R. Co. v. Cook 
(C. C. A. 6) 66 Fed. 115, 13 C. C. A. 364, 28 L. R. A. 181 ; New York, 
N. H. & H. R. Co. V. Kelly (C. C. A. 2) 93 Fed. 745, 35 C. C. A. 571 ; 
Denver City Tramwav Co. v. Cobb (C. C. A. 8) 164 Fed. 41-43, 90 C. 
C. A. 459; Little Rock Ry. & Electric Co. v. Billings (C. C. A. 8) 173 
Fed. 903, 98 C. C. A. 467, 31 L. R. A. (N. S.) 1031, 19 Ann. Cas. 1173, 
and 187 Fed. 960, 110 C. C. A. 80; Chunn v. City & Suburban Railway 
of Washington, 207 U. S. 302-309, 28 Sup. Ct. 63, 52 L. Ed. 219; St. 
Louis & S. F. R. Co. v. Summers (C. C. A. 8) 173 Fed. 358, 97 C. C. 
A. 328; lowa Cent. Ry. Co. v. Walker (C. C. A. 8) 203 Fed. 685, 121 
C. C. A. 579; Dunworth v. Grand Trunk Western Ry. Co. (C. C. A. 
7) 127 Fed. 307, 62 C. C. A. 225. 

[3] City streets are reserved and dedicated to the public for the 
primary purpose of travel thereon, either on foot or in vehicles, and, 
ifl the exercise and enjoyment of the rjghts so conferred, every person 
is entitled to the fullest measure of protection which the law affords. 
But, in this instance, plaintiff was not using the street for that or any 
other legitimate purpose. It goes without saying that to lie down upon" 
the street in front of an approaching car or upon a track where cars 
are expected to and must run is an act of . gross négligence. Upon rea- 
son and authority, it is undeniable that, if plaintiff, while sober and in 
the possession of ail his faculties, had voluntarily lain down upon the 
street railroad track and had consciously remained in that position 
until he was struck by the car, or had gone to sleep after knowingly 
putting himself in the place of danger, his contributory négligence 
would hâve continued, and would hâve precluded recovery for the in- 
juries which he sustained. Does his intoxication change the rule, and 
relieve him f rom the conséquences of his own wrongful conduct ? "The 
condition produced by intoxication, being voluntary, does not relieve 
the person injured from the necessity of exercising ordinary care to 
avoid injury required under like circumstances of a sober man." 29 
Cyc. 534, and cases there cited. In a case similar to the présent one in 
many particulars (Eittle Rock Railway & Electric Co. v. Billings, 173 
Fed. 903, 98 C. C. A. 467, 31 L. R. A. [N. S.] 1031, 19 Ann. Cas. 1173, 
and 187 Fed. 960, 110 C. C. A. 80) the Circuit Court of Appeals of the 
Eighth Circuit thus clearly and tersely stated the gênerai rule upon this 
subject: 

"The undisputed évidence shows plaintiff was intoxlcated when the injury 
occurred to him. From the fact that he was an electrical worker employed 



DICKSON V. CHATTANOOQA ET. A LIGHT CO. 355 

by the Eock Island Railway Company as llneman, anfl from ail the other 
facts and circumstances in the case, it is undisputed thls state of intoxication 
was brought by plaintiflE on himself by his voluntary act. He was therefore 
chargeable with the resuit of his acts, deemed by the law to constitute coa- 
tributory négligence, in the same degree and to the same extent as though 
he had been and remained duly sober. McKillop v. Duluth St. By. Go., 53 
Mlnn. 532, 55 N. W. 739; Rollestone v. T. Cassirer & Co., 3 Ga. App. 161, 59 
S. B. 442; Keeshan v. Elgin Traction Co., 229 111. 533, 82 N. E. 360; Railway 
V. Wilkerson, 46 Ark. 513. Whlle one who, from the excessive use of intoxicat- 
ing liquors, brings on himself such a condition of permanent Imbecility or 
Idiocy as to thereafter render his acts done wholly involuntary, may be re- 
«arded in law with the same favor as he who by the opération of natural laws 
is born or becomes an idiot or a lunatic, yet men who voluntarily 'put an 
enemy In thelr mouths to steal away their brains' must and wlU in law be 
held to the same high degree of care for their personal safety as though they 
had not voluntarily made themselves drunk. In other words, a man will not 
be permltted to plead and prove his own voluntary self -intoxication to his 
profit. Therefore, in so far as plaintifC alone is concerned, his conduct in 
coming and remaining on the track of défendant at the time, in the manner, 
and at the place he did must be vievi^ed in the same light as though he had 
not intoxicated himself but had remained duly sober; and his pleading and 
proof of voluntary intoxication in this case will not avall to excuse him in 
the doing of any act which would hâve constituted négligence on his part, had 
lie. remained sober." 

In Winfrey v. Missouri, K. & T. Ry. Co. (C. C. A. 8) 194 Fed. 808- 
815, 114 C. C. A. 218, the same court, speaking of a drunken man 
who had alighted from a train and instead of leaving the tracks with 
other passengers had remained thereon until, 20 minutes later, he was 
struck by another train, said : 

"A drunken man must be held to the conséquences of that condition. Other- 
wise a premium is put upon misbehavlor. If he by voluntarily rendering him- 
self unable to care for himself, can invite injury and recover from another 
ignorant of his condition therefor, notwithstanding his own direct contribu- 
tion to the cause of it, the sober and careful man Is put to a disadvantage in 
such cases. This seems and is unreasonable." 

In the same case the court quotes with approval the foUowing lan- 
guage f ound in Beach on Contributory Négligence : 

"Drunkenness will never excuse one for a failure to exercise the measure of 
care and prudence which is due from a sober man under the same circum- 
stances. Men must be content, especially when they are trespassers, to enjoy 
the pleasures of intoxication cum periculis." 

It does not appear that in either of the cases above cited the injured 
person was so drunk as to be completely unconscious and insensible. 
Some courts hâve adopted what is termed the "humanitarian" doctrine 
that the négligence of an intoxicated person culminâtes and terminâtes 
with insensibility and unconsciousness, and, in conséquence, hâve held 
that one so intoxicated is not guilty of continuing his contributory nég- 
ligence, so as to preclude recovery for an injury attributable to the sub- 
séquent négligence of another. This doctrine necessarily recognizes 
degrees in intoxication, and hence in culpability, as measuring responsi- 
bility for one's own misconduct. Other courts, adhering to the long- 
established rule that voluntary intoxication, whatever its degree, does 
not excuse and does not relieve from the conséquences of négligence, or 
even crime not involving conscious criminal intent, hâve repudiated 
this doctrine, and hâve refused to recognize any différent standard 
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or measure of conduct for a drunken man, though unconscious, than 
for a sober man. Whatever may be the rule hère or elsewhere when 
the question involved is merel^ one of négligence, and not wrongdoing 
in the nature of a trespass, this court, as pointed out by the trial judge 
in denying defendant's motion for a directed verdict, and as appears 
from its décisions, above cited, is committed to the doctrine that the 
employés of a railroad company, operating its trains and cars, owe no 
duty to a trespasser upon the railway tracks to keep a lookout for 
him, and that their only duty toward him is to exercise due care not 
to injure him after the discovery of his péril. 

Was plaintifï a trespasser upon defendant's railway tracks, or 
was his position upon the tracks at the time of his injury so 
analogous to that of a trespasser that the rules governing 
liability to the latter should be applied to him? No one will 
question that an intoxicated man, who wanders from the sidewalk 
of a public Street upon adjoining private premises and lies down, 
is a trespasser, and continues to be a trespasser as long as he re- 
mains there, regardless of the degree of his intoxication. If a drunk- 
en man leaves the highway at a crossing, and while upon the railroad 
track lies down and goes to sleep, he is a trespasser, and his right to 
recover for injuries sustained while in that position is solely that of a 
trespasser. New York, N. H. & H. R. Co. v. Kelly (C. C. A. 2) 93 
Fed. 745, 35 C. C. A. 571. A pedestrian upon a highway at a rail- 
road crossing under some circumstances may be a trespasser. Kelly v. 
Michigan Central R. R. Co., 65 Mich. 186-191, 31 N. W. 904, 8 Am. 
St. Rep. 876. There is direct authority for holding that a drunken man 
who lies down in the street upon a street railway track is a trespasser. 
Scates V. Rapid Transit Co. (Tex. Civ. App.) 171 S. W. 503-506. The 
right to be upon a public street does not carry with it a license or priv- 
ilège to use the street for purposes other than those fairly incidental 
to travel. The boundariës of the right are the limits of the privilège. 
One who exceeds the limits of, or abuses or misuses, his rightful priv- 
ilège, and, in so doing, infringes or encroaches upon the property and 
property rights of another, is, to the extent of such infringement or en- 
croachment, as much a trespasser as he would be if he were doing the 
same thing without license of any kind or character. A street railway 
company owris its tracks, though located in a street, and is entitled to 
operate its cars thereon without unlawful or wrongful obstruction, and 
without interférence, except such as necessarily results and follows 
from the rightful and legitimate use of that portion of the street by the 
public. Upon plainest principles, the placing of an obstruction of any 
kind, whether a rock, a log of wood, or a human being, on a street 
railway track, violâtes the property rights of the owner thereof and 
is an act of trespass. 

Upon the facts disclosed by this record, we find no error in the in- 
structions to the jury, and the judgment of the lower court is affirmed. 
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In re LANCE LUMBEE CO. 

WEBBER V. GBOKGB F. LANCE CO. 

(Circuit Court of Appeals, Third Circuit. December 6, 1916.) 

No. 2134. 

COBPOEATIONS <S=>448(2) — CONTRACTS— LiABILITT. 

A sale was negotiated to C, acting In behalf of a corporation to be 
formed, G. dealing wîth hlm in tliat character ; and whlle C.'s Indlvidual 
notes were taken by G., both understood that the corporatlon's notes 
would take their place as soon as thls could be done, and on formation of 
bankrupt the property passed to It, and it for three or four years made 
payments on and renewals of the notes. Uelâ, that there was lu efifect 
a sale by G. to bankrupt, so that G.'s clalm on the balance of notes given 
In substitution and renewal of the purchase-money notes was properly 
allowed. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1790, 1792 ; 
Dec. Dlg. <S=»448(2).] 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania ; Oliver B. Dickinson, Judge. 

In the matter of the Lance Lumber Company, bankrupt. From 
an order upholding the claim of the George F. Lance Company (224 
Fed. 598), W. W. Webber, trustée, appeals. Affirmed. 

J. R. Dickinson, of Reading, Pa., and Charles B. Ermentrout, of 
Philadelphia, Pa., for appellant. 
J. A. Keppelman, of Reading, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. The Lance Lumber Company was 
adjudged bankrupt in January, 1913, and the pending appeal is from 
the allowance of a claim presented by the George F. Lance Company 
against the estate. The basis of the claim is two unpaid notes, aggre-, 
gating $5,591, bearing date in November and December, 1912, respec- 
tively, each made by the bankrupt to the claimant's order. The référée 
rejected the claim, but the District Court allowed it. 224 Fed. 598. 
The notes are the last of a séries that began in February, 1909, and the 
controversy about them will be sufficiently explained by an outline of 
what occurred between the bankrupt, the claimant, and a third party, 
Cameron Lance. , 

The claimant, a Pennsylvania corporation organized in 1907, was 
a lumber dealer in the city of Reading. In August, 1908, it decided to 
go out of business, and with that end in view the board of directors re- 
solved that the corporate property should be sold as soon as this could 
be done without a sacrifice. How much was disposed of during the 
next f ew months we do not know ; but a considérable stock was still 
on hand in January, 1909. On the 23d of that month, Cameron Lance, 
who owned none of the claimant's shares, and was not connected with 
its business, ofïered to buy the unsold lumber and equipment, and to 
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pay for it with notes at 3, 6, 9, and 12 months. Thèse were to be 
notes of "himself or his assigns," and we think the évidence establishes 
that both parties knew Cameron's intention to organize at once a 
new corporation, that should go into business with the property thus 
purchased and should undertake to pay for it. On this understand- 
ing the claimant agreed to sell, and accepted the further offer of 
Cameron to lease a portion of its yard. A price of $12,500 was agreed 
upon, Cameron gave four notes, dated February 1, the lease was 
made, and on February 20 the claimant's board of directors ratified 
and confirmed the transaction. (Later in the year — on November 13 
— the claimant's stockholders ratified and confirmed the board's "sale 
of its lumber and equipment to Mr. J. Cameron Lance and his as- 
signs.") 

On February 20, Cameron had not yet organized his company — 
the bankrupt's certificate of incorporation is from the state of Dela- 
ware, and bears the date of February 19 — but on March 6 (the or- 
ganization having meanwhile been efifected) he made a formai offer 
to sell, and the bankrupt agreed to buy, the lumber he had bought 
from the claimant in January and February, with any accretions since 
made tliereto, and with the good will of the claimant, "so far as the 
same is connected with the lumber business formerly carried on by 
that company." A valuation of $25,000 was agreed upon, and in pay- 
ment thereof the whole capital stock of the bankrupt ($25,000) was 
to be issued to Cameron, "his nominees or assigns." He was elected 
secretary and treasurer, and in efïect managed ail the company's 
affairs. So far as appears, the détails of the transaction between 
Cameron and the bankrupt were not known to the claimant. 

On April 10, the claimant's treasurer reported to his board that 
the bankrupt had been organized, and "that hereafter the notes given 
by J. Cameron Lance personally to this company for the lumber 
and equipment purchased by him for himself and his assigns would 
be renewed and paid in part from time to time by the Lance Lumber 
Company." ' Thereupon the board resolved : 

"Tliat this company accept from the Lance Lumber Company Its notes and 
checks In renewal and part payment respectlvely of the notes of Mr. J. Cam- 
eron Lance now held by this company, the flrst of whlch said notes wlll be 
due May 1, 1909." 

As already stated, this was the existing arrangement between Cam- 
eron and the claimant, and it was faithfully carried out for nearly 
four years. During this period the notes originally signed by Cameron 
were renewed by the bankrupt (except on one or two occasions, when 
Cameron signed the notes), and ail the payments, either of principal 
or of interest, were made by the bankrupt out of its own funds. And 
this was donc, although Cameron ceased to be the bankrupt's treasurer 
in October, 1910, and was succeeded in that office by another person. 

Much of the trustee's argument relies on certain transactions be- 
tween Cameron and the bankrupt in référence to the $25,000 of cap- 
ital stock that was issued to pay Cameron for the lumber, and for 
présent purposes we may concède that thèse transactions were loose 
and irregular. But we do not regard them as décisive in the présent 
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inquiry ; the claimant does not appear to hâve known anything about 
them, and is not chargeable with knowledge. Its chief interest was 
to see that the original arrangement was carried eut, and apparently 
this was consummated by the incorporation of the bankrupt, by its 
subséquent taking over of the lumber that Cameron had formally 
bought in February, and by the bankrupt's assumption of the notes 
that he had signed at that time. Indeed, the trustee's position has 
no adéquate support, unless Cameron's purchase in February was an 
independent transaction on his individual account, and unless his 
subséquent transfer to the bankrupt was in like manner independent 
and without relation to the original purchase. In our opinion, the 
facts are différent. Cameron was acting in behalf of the company 
thereafter to be organized, and the claimant was dealing with him in 
that character ; and, while the original notes were in form Cameron's 
individual obligations, both parties understood that the bankrupt's 
notes would take their place as soon as this could be done. After 
thèse understandings were carried out, the transaction became in form 
what in truth it had always been — a sale by the claimant to the bank- 
rupt. The equities are with the claimant; its property passed to the 
bankrupt through Cameron's hands — he was little more than a conduit 
for the transmission of the title — and, although the bankrupt did not 
assume the notes by a formai resolution of its board, its renewals 
and payments during the next 3 or 4 years show distinctly that it had 
in fact accepted the arrangement made in its behalf. Certainly it 
paid more than half the debt out of its own funds, and this is a 
fact that can hardly be explained on any other theory. If Cameron 
was delinquent in his dealings with the bankrupt — a raatter that does 
not now concern us — the claimant is not chargeable on that account. 
The order allowing the claim is afifirmed. 



AKERS STEERING GEAR CO. v. GREAT LAKES ENGINEERING WORKS. 

(Circuit Court of Appeals, Sixth Circuit. November 8, 1916.) 

No. 2801. 

Patents ®=»328 — Validity and Infbingement— Auxiliaby Steebing Geak. 
Ttie Akers patent, No. 772,309, for an auxiliary steering meclianism for 
vessels, discloses invention and Is valid, but, In view of the prior art, is 
not of broad scope. As so construed, lield not infringed. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by the Akers Steering Gear Company against the 
Great Lakes Engineering Works. Decree for défendant, and com- 
plainant appeals. Affirmed. 

C. C. Bulkley, of Chicago, 111., for appellant. 
James Whittem^re, of Détroit, Mich., for appellee. 
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Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. This suit was brought for inf ringement 
of several claims of each of two patents to Akers. The District Court 
dismissed the bill. By this appeal we are asked to review so much only 
of the decree below as relates to the finding that claim 18 of patent 
No. 772,309 (October 11, 1904) is not infringed by défendant. 

The objects of the invention, as disclosed in the patent, include the 
providing of auxiliary steering gear for ships, so constructed as to be 
normally out of operative connection with the rudder, but which may 
promptly be brought into connection therewith when the main steering 
mechanism is disconnected, including means for Connecting the auxili- 
ary steering mechanism with the rudder, opérable at a distance there- 
from. By an earlier patent (No. 649,790, May 15, 1900) the 'inventer 
had disclosed pieans for throwing the auxiliary gear into connection 
with the rudder on the disabling of the main gear, but not for discon- 
necting the main steering gear ; and the remaining object of the second 
invention is to provide means for disconnecting the main gear from 
the rudder at the time the auxiliary gear is brought into service, there- 
by relieving the latter from the burden of moving the tiller chains and 
quadrant of the main steering gear, and putting upon the auxiliary 
gear only the duty of controUing the rudder itself. To accomplish 
thèse objects the inventor discloses this device : 

The hub of the quadrant which forms part of the main steering 
gear (and to which the tiller chains are attached) is slidingly and 
rotatingly mounted on the rudder post; the upper face of the hub is 
formed for engaging a clutch ring rigidly attached to the rudder post, 
so as to rotate therewith ; the hub and ring being held in engagement, 
when the main steering gear is operative, by rods whose lower ends 
are attached to the quadrant hub, their upper ends engaging the upper 
face of the quadrant clutch collar, which rotatingly engages the rudder 
post. 

The emergency steering device consists of a gear rigidly secured to 
the rudder post above the quadrant clutch collar, and meshing with a 
pinion rotatively secured to a vertical shaft, which shaft is rotatively 
secured to the^vessel and extends to the upper deck, where it is oper- 
ated by the usual steering wheels. A clutch collar formed integrally 
with the hub of the pinion referred to, and projecting upwardly, is 
adapted for rigid engagement with the lower face of a nonrotating 
clutch collar which slidingly engages the vertical shaft mentioned. 

The emergency steering gear is held out of engagement, and thus 
made inoperative (as when the main gear is operative), by means of a 
trip extending under the upper clutch collar of the emergency gear. 
It is designed to be made operative, and the main gear inoperative, by 
a pull communicated through a winch in the emergency wheel stand 
to a chain or other flexible connection attached to the trip referred to, 
as well as to an arm extending from the quadrant collar of the main 
gear, thus causing the upper collar of the emergency gear to fall into 
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engagement, and the quadrant hub of the main gear to fall ont of en- 
gagement. 
The claim in issue reads as f ollows : 

"18. The comblnation with the main steerlng mechanlsm of a boat, of an 
auxillary steering mechanlsm, and means located adjacent to the rudder and 
opérable by a device situated at a point distant from the rudder for dlscon- 
nectlng the rudder from the main steerlng mechanlsm when the auxlllary 
steering mechanlsm la brought Into service." 

The steering gear built by défendant for the steamer St. Clair con- 
stitutes the alleged infringement. That steering System is this: For- 
ward of the rudder post are two separate shafts (one on each side of 
the center line of the ship), each carrying a pinion designed to mesh 
with a gear segment permanently fastened to the rudder post and 
forming its only driving means. Each shaft is directly and rotatively 
operated by a separate and immediately adjacent steam engine (port 
and starboard respectively), and car ries above the pinion a clutch 
adapted to engage a clutch member on the upper face of the pinion. 
The respective pinions are thrown in or out of engagement with the 
gear segment on the rudder post through the opération, by the engi- 
neer, of the respective clutches through separate levers (communicat- 
ing each with one of the clutches), located side by side about 20 feet 
forward, in the main engine room (but one lever being opérable at a 
time), in connection with the simultaneous working of the steering 
wheel by the wheelsman in the wheelhouse, to facilitate the meshing 
of the clutches. The two engines are alike, and the stçering gear can 
thus be operated indiscriminately by either engine, although, in prac- 
tice, one is designated as main, and the other as auxiliary. Whether 
defendant's device inf ringes the claim in suit dépends on what are the 
essential features of the invention of the patent, the advance made 
thereby, and the construction to be given certain language of the claim. 

When Akers entered the field there was nothing new in providing 
ships with auxiliary steering mechanlsm, to take the place of a disabled 
main mechanlsm. It was not unusual to employ, on océan steamers, 
duplicate steering engines, each provided to operate directly a separate 
pinion for driving a single gear segment attached to the rudder post — 
but one engine to be actually in place at a time. The substituting of 
engines, however, required several men and about half an hour's time. 
But numerous devices for quickly substituting an auxiliary or emer- 
gency gear for a main gear had been patented ; for instance, William- 
son alone had taken out at least four patents (one as early as 1887) 
on means for facilitating changing from steam to hand power. Nor 
was it novel to provide means for quickly disconnecting the one mech- 
anlsm and Connecting the other, opérable at points distant from the 
rudder; indeed, ail four of Williamson's shifting devices were in- 
tended for opération by the wheelsman in or near the wheelhouse. 
The same is true of other devices in the prior art. 

The prior art also disclosed means for Connecting and disconnecting 
the auxiliary and main steering gears, respectively, located at différent 
places between the two sources of power and the rudder, Thus, 



3G2 237 FEDERAL EBPORTEK 

according to Williamson (No. 472,324, 1892), as well as several other 
devices, the disconnection of the steam power is shown at the steering 
drum, which is thereupon opérable directly by the hand power. In 
Whitehead (No. 379,840, 1888) the means for Connecting and discon- 
necting both the main and auxiliary mechanisms are located upon an 
upright shaft between the upper and lower decks, likewise opérable 
within the wheelhouse ; and we think there was no invention in locat- 
ing the means for Connecting and disconnecting the respective steering 
devices at one point or at one distance, rather than at another point 
or at another distance, away from the rudder post. It is obvious that 
the présence of a single steering gear between the rudder and the 
two sources of power has a pronounced disadvantage, because the 
failure of such common steering gear would leave the vessel helpless. 
Turning again to the prior art: Whitehead, for example, used the 
same tiller chains whichever power was used, and, should the chains 
break or jam, the auxiliary gear would be as inoperative as the main 
gear. The same is true of the Williamson devices, which employed in 
both steering Systems the same steering drum and the mechanism be- 
tween the drum and the tiller. Moreover, practical expérience had 
shown that there is an additional advantage in the complète séparation 
from the rudder of the tiller chains or other appliances of the main 
steering mechanism, when the auxiliary mechanism is operative — in 
preventing the overhauling of such appliances, and thus leaving the 
auxiliary mechanism unburdened thereby and free to operate the rud- 
der only, thus not only reducing wear and tear upon the auxiliary 
mechanism, but preventing interférence therewith by jamming or 
otherwise. 

' Plaintiflf's contention as to the scope and nature of Akers' invention, 
as stated in the brief of its counsel, is that : 

"He was the flrst to connect two steering gears directly to the rudder, so 
that such steering gears — the one the main and the other the emergency gear 
— are entirely and completely independent of each other between the rudder 
and the source of power to operate the rudder, and tben to provide Connecting 
and disconnecting means respectively for the emergency and the main gear, 
so that when the emergency gear Is in opération the main gear is entirely and 
completely disconnected." 

We think this broad proposition is sustained by the record. Akers 
was not, however, the first to disclose a mechanism by which the aux- 
iliary steering gear was directly connected to the rudder, or even to 
the segment operating it. Kirby (No. 582,931, 1897) had disclosed 
means for making the hand steering gear operative or inoperative, 
located directly upon the rudder, and opérable from the forward part 
of the upper deck — the patent, however, showing no means of discon- 
necting the steam engine from the rudder, but stating that means for 
so doing were shown in a former application (not in évidence) — the 
spécification stating that no part of the hand gear "should be connected 
with and move with the steam gear, whereby it would suffer wear and 
tear when steering by steam gear." Atkins (No. 439,716, 1890) had 
disclosed a hydraulic main steering gear whose engine piston was 
connected directly with a segmented tiller upon the rudder post, and 
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having a tubular capstan and pinion which, by means operated in the 
wheelhouse, is dropped into gear with teeth upon the segmentai tiller 
referred to, and the rudder thereupon controUed by hand power applied 
directly to the capstan, apparently in the wheelhouse — the hydraulic 
engine being thereby entirely disengagèd from the tiller. Atkins' de- 
vice employed no tiller chains. 

We are disposed to think, however, that Akers' device, as disclosed 
by the patent, did mark an advance in the art, and to concède the 
présence of invention in the claim in suit, notwithstanding the means 
shown in the patent for disconnecting the main and Connecting the 
auxiUary mechanisms are effective to a limited extent only, and only 
in certain positions of the rudder ; for it is to be presumed that effec- 
tive means for the purpose are devisable, and the claim in suit is not 
limited to the spécifie means so shown. But we think that in view of 
the then existing art the invention was not a broad one, that the per- 
missible range of équivalents is narrow, and that the invention must 
be limited to a construction in which, in the opération of the auxiliary 
steering device, the mechanism directly operating the rudder is entirely 
disconnected from and indepéndent of the main steering mechanism. 

Defendant's steering mechanism obviously differs from the device 
of the patent in suit in thèse respects : It employs no tiller chains (the 
power being applied directly to the segmentai tiller, as was the case in 
Atkins and the duplicate steam engine equipment mentioned), and to 
that pinion-driven member (which for convenience or economy only 
is in form a segment, rather than a complète circle) the rudder is al- 
ways operatively connected, and is moreover always in engagement 
(operative or inoperative) with both driving pinions ; the Connecting 
of one gear and the disconnecting of the other are not accomplished 
by a single means or by a single movement, but by separate means and 
separate movements. The gear segment is a prominent member of 
the main steering gear mechanism. The segment gear and its driving 
pinion perform the functions of plaintiff's tillerchains to the extent 
of communicating the power to the rudder, and are, we think, the 
équivalent of those chains for that purpose. From this segment the 
rudder is never disconnected. The claim thus does not read literally 
upon defendant's device. Nor is the latter within the spirit of the 
patent, for the connection of this gear segment with the rudder post 
and its engagement (although inoperative) with the pinion upon the 
shaft operated by the main steering engine precludes complète inde- 
pendence between the rudder and main steering mechanism. Not only 
does the connection with the pinion of the main steering mechanism, 
even when running idle, afford some friction, but there is always présent 
the possibility of interférence with the free movement of the rudder 
and auxiliary gear by the jamming of the segment gears with those 
of the pinion of the main mechanism, as is said to hâve actually hap- 
pened in one instance, when the segment was carried past an operative 
connection with that pinion. The auxiliary mechanism is thus not left 
entirely unburdened and free to operate the rudder only, as is the case 
in the device of plaintiff's patent ; or to use the language of the spécifi- 
cation, "so that the work which devolves upon the auxiliary gear is 
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only that of controUing the rudder." We are therefore of opinion 
that the structure complained of does not infrînge the claim in suit. 

This conclusion makes it unnecessary to consider whether, in view 
of the diiïering language of the various claims, including the language 
employed by ûie spécification in stating one of the objects of the in- 
vention, viz., "to provide means for disconnecting the main gear f rom 
the rudder ai the tinte the auxiliary gear is brought into service" — the 
language in the claim in suit — "means * * * for disconnecting the 
rudder from the main steering mechanism when the auxiliary steering 
mechanism is brought into service," should be construed as calling 
for a unitary means or device as distinguished from two separate de- 
vices for effecting the connection and disconnection of the auxiliary 
and main gears respectively, or as calling for simultaneous action of 
the Connecting and disconnecting means, as distinguished from a device 
permitting opération of but one lever at a time. 

The decree of the District Court is aiïîrmed, with costs. 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Suit on patent No. 852,450 (May 7, 
1907) to Plym for improvements in store front construction. The dé- 
fenses are invalidity of the patent and noninfringement. The District 
Court held the patent valid and infringed (232 Fed. 362), and made the 
usual decree for injunction and accounting. 

The invention relates to sash rails or settings for heavy glass, es- 
pecially in show Windows; its object being to provide a structure for 
effectively supporting the plate glass, and which is capable of quick, 
easy, and economical installation, with provision for the ready removal 
of accumulated dust and dirt without disturbing the glass plate. The 
device consists (aside f rom the glass plate) of three éléments : A base 
for the plate to rest upon, a gutter in the rear of the plate, and an out- 
er retaining member. Fig. 2 of the patent drawings (hère reproduced) 
shows in vertical section the inventor's preferred type of construction. 

The arm 6? of a gutter of résilient ma- 
terial, M-shaped in section, is fitted 
against the outer edge of the show win- 
dow floor 8. The glass is supported on 
short channel irons, whose base portions 
10 fit against the arm 6 of the gutter 
member, their lower arms 11 resting on 
the windowsill, their upper arms 12 di- 
rectly supporting the glass plate. The 
channel irons are secured to the show 
window floor by fastening devices 13. 
The glass is retained securely upon its 
supports by a channeled strip 19, whose 
upper portion bears directly against the outer face of the glass plate 
at or near its lower margin, the channeled portion fitting around the out- 
er edge of the shelf, terminating at its lower end in a gutter recessed, 
as at 84-, to receive the lower arms of the channel iron. (In other 
forms illustrated by the inventor the glass plate rests upon angle brack- 
ets, instead of channel irons, as shown in Fig. 1 of the drawings, .also 
hère produced.) 

The M-shaped gutter has a séries 
of drain and ventilating holes 5, the 
retaining strip having openings £3 
for the same purpose. In the prac- 
tice of installation the gutter and the 
support for the glass are first secur- 
ed in position, the plate being then 
placed on the support and against the 
|;utter, af ter which the retaining strip 
is secured in position against the 
plate by the screws 24^a, which ex- 
tend into the show window floor 2. The patent discloses another form, 
having a gutter of nonresilient material, but this form is not involved 





366 237 FEDERAL EEPOETEB 

hère. The setting, minus the support for the glas3,-#î]ay extend along 

the si de and top edges of the plate ; and such is plaintiff's practice. 

The daims in suit are Nos. 5, 6, and 7. Claim 6 reads as follows : 

"6. In a construction of the character descrlbed, the combinatlon of a shelf 
or support, a glass plate resting edgewise thereon, a résilient gutter exertlng 
an outward pressure on the glass plate, and a retaining strip adjustable to- 
ward or from said support or shelf and dlsposed at the outer side to engage 
said glass plate." 

Claim 7 differs from claim 6 only in including holes in the gutter and 
oùter retaining members. Claim 5 diflfers from the other two claims in 
substituting the words "means for pressing said plate yieldingly out- 
ward" for the words "a résilient gutter exerting an outward pressure 
on the glass plate," and in including the gutter underlying the shelf on 
which the glass plate rests. 

In practical construction (although not so prescribed by the patent) 
the gutter member/ the outer retaining strip, and the base on which the 
glass rests are made of thin sheet copper. The advantages claimed for 
the device of the patent are that it furnishes a sufficient degree of re- 
siliency in the setting to protect against breakage of the glass due to 
atmospheric changes, as well as to wind or other pressure against the 
plate from the outside ; ventilation adéquate to prevent the accumula- 
tion of moisture upon the inner surface of the window, liable to form 
hoar frost in cold weather; drainage for the protection both of the 
glass and the woodwork ; facility in removing dirt and sédiment with- 
out disturbing the glass (the outer member being readily removed) ; and 
economy and ease of setting, with reduced danger of breaking the glass 
in the process. The utility of the device is abundantly proved. 

[3] The validity of the patent is challenged as not involving inven- 
tion, in view of the prior art, including an earher issued patent to Plym. 
In the art previous to Plym, setting devices involving a base for the 
glass plate, an inner gutter member, and an outer retaining member 
had been disclosed by patent ; but none of thèse prior devices, in our 
opinion, anticipated Plym, or preclude invention in the patent in suit. 
The patents chiefly relied upon as denying such invention are Phelps 
(No. 7Ze;j7A, 1903), Von Oven (No. 795,004, 1905), and Strayer (No. 
416,080, 1889). Neither of thèse patents discloses Plym's inner résilient 
gutter member, which is an important feature of the combination of 
the claims in suit. Phelps' device has practically no elasticity. Von 
Oven has nothing which we think can properly be regarded as a ré- 
silient rear gutter strip. The resiliency afforded by Strayer's gutter 
member apart from its ends (and thus away from the corners of the 
glass) is nullified by its rigidity at the corners. Neither of the three 
discloses the useful combination of ventilation, drainage, elasticity, and 
ease of setting found in the Plym patent. 

That the patent, as respects the claims in suit, discloses a device af- 
fording substantial elasticity in the gutter member, and thus in the 
setting, is clear. It is also satisfactorily established that plaintiff's gut- 
ter member, as manufactured and marketed, in substantial accordance 
in this respect with the patent in suit, afïords a résilient gutter and 
furnishes a setting résilient to a substantial extent. The extent of the 
required resiliency is not easy to define; the setting must be suffi- 
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■ciently rigid to measurably resist strains, and résilient enough to yield 
before the breaking point in the glass is reached. We think Plym's 
device meets thèse requirements, and that its conception involvcs in- 
vention as distinguished from mère mechanical skill. 

Plym had, however, by patent No. 846,343, applied for before, but 
issued after, the appHcation for the patent in suit, disclosed the résilient 
gutter shown by that patent; the "substantially V-shaped gutter" be- 
ing the subject of one of the claims of that patent. Défendant insists; 
(1) That the first Plym patent is a part of the prior art, and that the 
second patent involves no invention over the first; and (2) that a 
double patenting of the invention of the first Plym patent has resulted. 

Plym's first patent differed radically from his second patent in this 
respect: The shelf for supporting the plate glass was a part of the 
outer retaining member (as shown in the illustration below), instead of 
being, as in the second patent, wholly independent of that member. 

The second patent was not only an im- 
provement over the first, in that it relieved the 
outer retaining member of the burden of car- 
rying the heavy glass (with its tendency to 
weaken the retaining force of that member),/; 
with its attendant difficulty and danger of g 
breaking the glass in the original setting, as 
well as in the removal of the retaining strip * 
for cleaning and other purposes; but its re- 
taining strip necessarily lacked the élément 
found in each of the claims of the patent in 
suit, of adjustability toward or from the sup- 
port for the glass. This lack of adjustability 
was inhérent in the device of Plym's first patent. 

of adjustability of the retaining strip as intended to relate to the gut- 
ter, the resuit is the same. 

[1] Nor was Plym's first patent a part of the prior art as related 
to the second patent ; the later patent having been applied for by the 
same inventer before the first patent issued. Century Elec. Co. v. 
Westinghouse Elec. Co. (C. C. A. 8) 191 Fed. 350, 352, 353, 112 G. C. 
A. 8. The question is not one of priority between two inventors, as in 
the cases in this court of Drewson v. Hartje Paper Mfg. Co., 131 Fed. 
734, 739, 65 C. C. A. 548, and Elec. ControUer Co. v. Westinghouse 
Co., 171 Fed. 83, 87, 96 C. C. A. 187, where the date of the firsf ap- 
plication is held to be prima facie the date of the first invention. 

[2] But, even if part of the prior art, we think the second patent 
involved invention over the first. Invention in the combination is not 
precluded by the fact that there was nothing novel in providing an in- 
dependent setting block for the glass, and an independent retaining 
strip drawn and held against the face of the glass. There was no 
double patenting of the invention, for the first did not disclose, nor did 
any of its claims cover, the combination of the claims hère in suit. 
The invention of the claims of the second patent (in suit) was neither 
previously patented nor abandoned. The mère fact that the gutter 
member was made the subject of a separate claim of the first patent 
•does not render void combination claims of the later issued patent, 
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includîng such member as one élément. Notwithstanding each separate 
élément of the combination was old, invention might, and we think did 
in fact, exist in the combination of the daims in suit; it effected a 
better resuit than known in the previous art, and by a new combination 
of means. Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177; 
Ferro Concrète Co. v. Concrète Steel Co. (C. C. A. 6) 206 Fed. 666, 
669, 124 C. C. A. 466; Loose Leaf Co. v. Kalamazoo Loose Leaf 
Binder Co. (C. C. A. 6) 230 Fed. 120, 127, 144 C. C. A. 418. 

We hâve no difficulty in holding the patent valid as against the dé- 
fenses made. 

The question of infringement is not free f f-om difficulty. The alleged 
infringing structure is manufactured by the Zouri Drawn Metals Com- 
pany (which is défending this suit), under patents to Murnane, issued 
subsequently to ail the Plym patents, and is marketed or installed by de- 
fendant in connection with its glass business. The structure in ques- 
tion hère responds to the claims in suit unless in this respect : Its gut- 
ter is supported on cast métal brackets i^5), distributed on 10-inch cen- 
ters throughout the entire length of the gutter, as shown by the fol- 
lowing drawing, Plaintifï's Exhibit 21 ; the base on which the glass 
rests not being shown: 

In the devices involved in this suit 
the brackets do not extend quite to 
the web of the gutter which contacts 
with the glass plate, falling short of 
so doing by Vs2 of an inch, more or 
less. Défendant contends that the 
use of such scant brackets was unin- 
tentional, and contrary to its instruc- 
tions, the scantness Seing due to a 
natural lack of uniformity in the 
castings. The outer retaining mem- 
ber is not drawn and held in position, 
as in plaintifï's device, by a screw ex- 
tending therethrough into the show 
window floor, but by the screw Wa, which bears upon an inclined face 
of the lower arm of the retaining member. This manufacture is ad- 
vértised as a rigid construction. The contention is that the device has 
not tbe "résilient gutter exerting an outward pressure on the glass 
plate" called for by claims 6 and 7, nor the "means for pressing said 
plate yieldingly outward" within claim 5. The bracket naturally dimin- 
ishes resiliency, but whether or not defendant's gutter is nevertheless 
"résilient" dépends upon whether the claims call for "extrême resilien- 
cy" or only for "a degree of resilience sufficient to perform a useful 
purpose under the conditions of practical use." ^ 

We think the latter is the correct rule of construction ; and we are 
satisfied from the évidence, including uncontroverted testimony of prac- 
tical tests, that defendant's scant bracket structures, so far as made 
the subject of testimony hère, do furnish a useful and substantial de- 

1 LangTiage of Judge Day in Kawneer Mfg. Co. V. Ventwell Store Front Co. 
(D. C.) 210 Fed. 459, 461. 
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grée of resilience under conditions to which they would naturally be 
subjected in actual use. 

The further contention is, however,' made that defendant's gutter 
does not exert an "outward pressure on the glass plate," nor press it 
"yieldingly outward," because, as alleged, it is not put under com- 
pression in the setting opération, and thus gives no outward pressure, 
except by way of reaction. The patent does not. in terms déclare that 
the gutter is put under compression in the act of setting. In the de- 
scription of the drawings the gutter is spoken of as "of résilient ma- 
terial and pressing outwardly against said plate" ; the wall is described 
as "clamped in position by screws ^^ which extend into the fioor S", 
etc. ; and the retaining strip as secured in position after the gutter and 
shelf with glass thereon are so secured "by slipping it up against the 
plate and inserting and driving home the screws 2^a." It does not af- 
firmatively appear that in defendant's setting process the gutter is 
subjected to such an amount of compression as to call into action an 
appréciable degree of resiliency before the exertion of the spécial 
strains which the gutter is designed to meet. But the gutter is évident* 
ly subjected in the setting to such a degree of compressing strain as 
to clamp the glass firmly between the résilient retaining strip and the 
gutter (thereby providing, theoretically, at least, slight pressure outward 
on the glass), and such that further pressure in actual use will ipso 
facto and immediately induce a substantial outward pressure ; and this 
degree of pressure is, we think, ail the claims in suit necessarily call for. 
We therefore are of opinion that defendant's scant bracket construction 
of the type condemned by the decree of the District Court infringes 
ail three of thèse claims, and equally so whether their use was inten- 
tional or unintentional, Thompson v. Bushnell (C. C. A. 2) 96 Fed. 
238, 243, 37 C. C. A. 456. 

Since this suit was begun défendant seems to hâve used only brackets 
of such length as to corne into actual or substantial contact with the 
outer web of the gutter. The District Court regarded such f uU bracket 
construction as not within the issues presented (as it was not), and so^ 
declined to détermine whether or not it constitutes infringement. 
Plaintiff has not gone into that subject below or hère, and objects ta 
its présent détermination. We are not at liberty to now consider it. 

A motion presented by def endant-appellant remains to be considered. 
The decree below was entered August 4, 1915 ; the transcript on appeal 
was filed in this court April 1, 1916; on April 19th following appel- 
lant asked permission to apply to the District Court for leave to open 
the decree for the admi'ssion of évidence discovered since the entry 
of decree. The application was passed over to the heàring on the 
merits. The situation on which the motion is based is briefly this: 
Plaintiflf Company was organized about January 1, 1907, succeeding an- 
other Company of the same name organized in Missouri in February, 
1906. Plaintifï had successfuUy prosecuted several infringement suits 
based on the patent hère in suit, the decrees in none of which hâve 
been reviewed by an appellate court. Plaintifif had also a copending 
suit in the District Court for the Southern District of New York 
against the Zouri Company, based on the scant bracket structure in- 
237 F.— 24 
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volved hère. Since the decree in the instant case the Zouri Case has 
been decided in plaintifï's favor, and the accounting thereunder is said 
to be in progress. After the decree in the instant case, the défendant 
took, in the Zouri Case, the déposition of the inventer Plym, the head 
of the plaintiflf company, as well as of its predecessor ; he not having 
been a witness in the instant case. From this déposition it is said to 
appear that Plym admitted, first, that the structure of the first patent 
(No. 846,343) was manufactured exclusively by plaintiff and its prede- 
cessors up to January 1, 1907, and for a period of several months 
thereafter (the patent in suit having been applied for August 22, 1906) ; 
second, that in the spring of 1907 plaintiff company advertised the 
structure of Fig. 1 of the patent in suit in "Sweet's Indexed Catalogue 
for the years 1907-08" (the fact having been discovered by défendant 
since the decree below), prepared to manufacture it, and made an ex- 
périmental installation thereof at Kenosha, Wis. ; third, that plaintiff's 
présent device, in fact made according to the descriptions and drawings 
of the third Plym patent (No. 879,898, applied for June 8, 1907, is- 
sued February 25, 1908), was not adopted by plaintiff until the summer 
of 1907; fourth, that the manufacture and sale of the structure of the 
first Ptym patent was continued during the expérimental work under 
the patent in suit and until plaintiff's présent device was adopted. It 
is also shown that an examination, made since Plym's déposition, of 
the store front construction in Kenosha, corroborâtes his testimony 
relating thereto. Défendant asks, in the alternative, for the introduc- 
tion of the entire record in the Zouri Case or for certain parts showing 
the facts just stated. 

We think defendant's pétition should be denied. It is clear that due 
diligence was not exercised in presenting the proposed testimony be- 
low. The Zouri Company was a regular advertiser in the catalogue 
referred to, and presumably familiar with the Kawneer advertisements. 
The édition referred to had been in the public library at Chicago and 
accessible to the public ever since June, 1907. Defendant's counsel in- 
troduced below a copy of the catalogue for a later year, to show» the 
Zouri Company's advertisement. No sufficient reason is shown for 
not taking Plym's déposition in the instant case. He was accessible 
to defendant's counsel, who had been told that his production by plain- 
tiff would dépend upon the nature of defendant's testimony. , His ex- 
amination was not asked for except in open court, after the testimony 
had been considered closed, following rebuttal testimony by both 
plaintiff and défendant. It was not surrebuttal, and its admission was 
within the court's discrétion, which we think was not abused. Défend- 
ant, in fact, showed in the présent case the manufacture and sale by 
plaintiff's predecessor of the structure of the first Plym patent. The 
fact that it was unable to prove that plaintiff itself did the same for 
a short time after its organization is not highly important. While the 
fact that plaintiff's commercial structure is the device of the third 
Plym patent lessens the force of commercial success and public favor, 
as applied to the question of invention in the patent in suit, we hâve 
no difficulty in finding such invention independently of those considéra- 
tions. Indeed, the device of the second patent is in plaintiff's com- 
mercial structure ; the third patent being merely an improvement upon 
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the second, and so declared on the face of the patent.' While it is 
possible that some of the adjudications in plaintifï's favor may hâve 
been made under a misapprehension of the true history of manufac- 
ture and sale of the various Plym devices, such fact, even if it exists, 
is not enough to justify reopening the decree. In the Zouri Case, which, 
as already said, involves the spécifie structure in issue hère, the tes- 
timony in question was before the court. Some, at least, of the pro- 
posed testimony will naturally be important upon the question of profits 
and damages iinder the accounting, but its use for those purposes does 
not dépend upon its présent admission. 

The pétition for that purpose is accordingly denied. 

The judgment of the District Court is affirmed, with costs. 



ADAMS V. BOSTON STORE. 

(Circuit Court of Appeals, Seventh Circuit. October 3, 1916.) 

No. 2268. 

Patents <S=328 — Invention— Joint foe Métal Bedstead. 

The Adams patent, Xo. 923,235, for a joint for métal bedsteads, held void 
for lack of patentable novelty and Invention. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by George Adams against the Boston Store. Decree 
(216 Fed. 626) for défendant, and coraplainant appeals. Affirmed. 

The appeal is from a decree of the District Court flnding the issues for 
appellee and dismisslng appellant's bill for want of equity. There is in- 
volved clalms 1 and 2 of United States patent No. 923,235, to George Adams, 
June 1, 1909. 

Claim 2 is as foUows: "A joint for a métal bedstead, or the like, comprislng 
a hollow member provided with a hole or opening, a mold plate, means for 
secui-ing said mold plate within said hollow member, said mold plate being 
shaped to form a recess or cavity within said hollow member into which the 
opening in said hollow member opens, the means for so securing said mold 
plate in position comprislng a screw in screw-threaded engagement with a 
hole or opening In said mold plate, an end of which is adapted to bear against 
the inner surface of said hollow member and to dra.w said mold plate into 
close engagement with the slde thereof around the hole or opening therein, 
said screw belng of such length that it will project into the recess or cavity 
deflned by said mold plate, a part of or projection on the other connected 
member which extends through the lioie or opening in said hollow member into 
the recess or cavity deflned by said mold plate, and an abutment cast within 
said recess or cavity, with or upon said part of or projection on said second 
connected member which projects "into the cavity or recess deflned by said 
mold plate and also upon the end of the screw for securing the mold plate 
in position which projects into said recess or cavity, substantially as de- 
scribed." 

Claim 1 is the same as claim 2, omitting therefrom, after the words "open- 
ing therein," the clause "said screw being of such length that it will project 
into the recess or cavity deflned by said mold plate," and omitting also, just 

2 The gutter of Plym's third patent has an arm underlying the support for 
the glass; otherwise, it is substantially Z-shaped, iastead of M^shaiied, la 
section. 
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precedlng the word "substantlally," the clause "and also upon the end of 
the screw for securing the mold plate In position which projects Into sald 
recess or cavlty." 

The controversy concems the Joining together of the varions members of 
the head and foot ends of métal beds, partlcularly attachlng to the tubular 
corner post the member to recelve and hold the slde rails of the bed. Earlier 
construction showed a "chlll" or castlng upon the post completely surrounding 
It. This requlred considérable métal, addlng undeslrable weight and expense, 
and marrlng the symmetry of the bed. In 1877, Bryett secured a British 
patent for castlng, or "frenchlng," as It Is called the corner member upon 
the post making an orifice or hole in the post placing next thereto the mold 
for making the corner pièce, and pouring into the mold the molten métal, 
whlch, fllUng the mold, and passing through the orifice Into the post, on 
hardening made a solid castlng flrmly held to the post by the métal abutment 
thus cast therein. To avold fllling the entlre cavlty of the hoUow post wlth 
llquld métal, plugs were inserted within the post a short distance above and 
below the orifice, so only that part of the cavlty of the post between thèse 
plugs was fiUed with métal. This plugglng process was conslderably used, 
and is shown in some of the exhiblts in évidence. But fllUng the entlre post 
cavlty between the plugs involved vcaste of métal and extra expense and 
weight, and it was deemed advantageous to restrict the cavlty to a capacity 
afCordlng just enough métal to give the necessary holding strength to that 
part of the completed castlng constltutlng the abutment within the post. 

There appears a patent to J. M. Adams, Ko. 808,501, December 26, 1905, in 
whlch is described a corner pièce attached to the post by the "frenchlng" 
process, and lUùstratlng an abutment within the post, not occupylng the entlre 
dlameter as In the British patent, but only a comparatlvely small part thereof, 
Immediately within the orifice. In order to restrict the bulk of the castlng 
within the post, there must be formed a cavlty, by means of a mold or récepta- 
cle within the post, to recelve and hold the métal while it is belng poured, and 
until it becomes hardened. This means Is' not described in that patent, but 
In the testimony it appears that in practlce a mandrel, with a mold or cup at 
one end corresponding with the deslred shape of the internai abutment, was 
Inserted from the end of the post, and held; in position next the orifice or 
hole in the post, so that this mold or cup, together with the mold for making 
the external corner pièce, constlluted one mold or form for making the en- 
tire castlng. The métal then poured into the mold, within as well as wlthout 
the post, becoming hard, 'the mandrel was removed, leavlng the abutment 
within the post as a part of the castlng. 

A large maker of métal beds, the Art Bedstead Cîompany of Chicago, owned 
by F. W. Adams, who is a brother and employer of J. M. and George Adams, 
made use of the process described in J. M. Adams patent, employlng the 
means stated for castlng the Inner abutment. The Slmmons ' Manuf acturing 
Company of Kenosha, another large manufacturer of métal beds, and who, 
as makers of the partlcular beds of whlch infrlngement is hère clalmed, hâve 
assumed and conducted the défense of this action, appears also to hâve em- 
ployed varlous means for frenchlng the corner pièce to the post, and for mak- 
ing joints for unlting the tubular members of the bed. 

October 20, 1908, patent No. 901,482, was granted to O. Rudd, assigner to 
Slmmons Manufacturing Company, for a joint for métal beds, the mold or 
cup for castlng the inner abutment of whlch was constituted by a dépression 
in a section of inner metallic linlng frlctionally held in place within the post 
or tube, and whlch remalned permanently in its place after the castlng was 
made. 

January 8, 1909, application was flled whereon was issued Patent No. 933,355, 
to J. M. Adams, for a joint for métal bed. He descrlbes a mold plate for the 
purpose of making the internai castlng to constitute the abutment within the 
post, and spécifies "means for rlgidly securing sald mold plate in position," 
preferably that in castlng the abutment the mold plate becomes a constituent 
part of the joint, and the spécifie means he shows for holding the mold plate 
are clips secured into the mold plate, with the ends bent over the edges of 
the hole. - His flrst three clalms are very simllar to those hère in issue, but 
Instead of describing the screw as a means for holding the plate in place, he 
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clalms generally means for securing the mold plate In position wlthin tBe 
hollow member— other clalms describing the holding clips. 

January 27, 1909, application was flled for the patent in issue. The internai 
abutment of the post shown by thls patent, after It is cast, is not substantlally 
différent from those in the joints shown by the J. M. Adams patents or the 
Eudd patent. But the distinct feature elalmed is that George Adams' mold 
'plate or cup for forming the inner part of the castlng, or the abutment on 
the inside of the post, is held in its place, by a screw, 8', which passes through 
a threaded hole in the bottom of the mold plate, so that by turning this 
screw until it impinges on the opposite wall of tha post the mold plate Is 
pressed against the side of tbe post 
next to the castlng, as shown by fol- 
lowing Flg. 5 of the patent drawing: 

Exclusive rlghts under the patent 
were granted to Seng & Co., large 
makers of and dealers In manufac- _^- 
turers* speclaltles, who pay a royalty ■* 
to the patentée on ail the mold plates 
8old, excepting those sold to the Art 
Bedstead Company. Seng made and 
sold a great number of them and pald 
a considérable amount in royalties. ^ ^ 
Slmmons declined to recognize the^y 
patent, but made many beds embody- 
ing the particular feature claimed for 
It; i. e. with the mold plate or cup 
held in position by threaded wlre or 
screw passing through it until its end 
Impinges against the opposite wall of 
the post or other hollow member. 




d^é^^ 



George C. Waldù, of Chicago, 111., for appellant. 
Albert H. Graves, of Chicago, 111., for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER-, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). If 
the claims in issue are valid, there has unquestionably been infringe- 
ment, as charged, in appellee's sale of the beds. In thus permanently 
attaching the mold plate, it does not actually form part of the joint, 
but when the casting imbeds the attaching means the mold plate re- 
mains as a matter of necessity rather than of choice. Its contribution 
to the strength of the joint is negligible. George Adams testified : 

"The only purpose of the threaded screw or wlre of my patented construc- 
tion is to hold the mold plate in place until the castlng is made" (page 37). 

And J. M. Adams testified that, where a large post is used, he thinks 
it préférable to dispense with any mold plate, as the large post gives 
greater opportunity to use a mandrel, which is a removable mold, and 
that when using his first patent the cost of the mold plate is saved. 

Appellant's counsel say : 

"We call attention to the fact that the device of the patent In suit Is a 
joint for métal beds, and not means for securlug a mold plate In position In 
the abstract." 

But the cause has been tried and decided upon the theory that the 
question involved is whether or not George Adams was the first and 
lawful inventor of the means shown in his patent for holding in place 
the mold plate for forming the internai abutment for such a frenching 
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or joint, by means of a screw extending through ît and impinging on 
the opposite wall of the post or tubular member; and we will consider 
and détermine the cause on the same theory. 

The défense is anticipation and prier use by the Simmons Company. 
Evidence was adduced to show that in March, 1906, the Simmons 
Company made for the Michael Reese Hospital of Chicago several 
métal beds, part of one of which was brought into court, which showed 
an inner cast iron mold plate or cup, having two cavities, each opposite 
a corresponding hole in the post, and a hsaded screw through the post 
passing into the mold plate between its two cavities, drawing and hold- 
ing it in engagement with the post, and a frenching cast upon the post, 
the liquid métal passing through the two holes and filling the cavities 
of this mold plate, forming two internai abutments within the post 
intégral with the outer casting. Other Simmons beds were shown, 
claimed to hâve been made in 1907, showing single cavity mold plates 
held by a screw through the post on the casting side into the mold 
plate. They showed still other beds, which it is claimed they màde in 
the spring of 1908, having joints formed with single cavity cups, with 
threaded wire extending through them, impinging on the opposite wall 
of the post, thus holding the mold cups in position for casting in same 
manner as in the patent in suit. Witness Bayer, long superintendent • 
of the Simmons brass bed depàrtment, testified that in the spring of 1908 
he devised the mold plate f astening so used in the last-mentioned beds, 
and that his company has since then used them quite extensively. 

Thereupon George and J. M. Adams again testified, carrying back 
George's invention to January, 1908, which is earlier than the last stat- 
ed Simmons use. The making and sale in March, 1906, of the Michael 
Reese beds having the double cavity cast mold cups held by a screw 
as stated, is well established by the évidence. The use by Sim- 
mons in 1907 of the single cavity cup held by a screw âirough 
the same side of the post is fairly well shown. But the Simmons use 
of the cup secured in the manner of the patent, in the spring of 1908, 
is involved in considérable doubt. The évidence which carries the 
Adams invention back to January, 1908, appears to be at least as con- 
vincing as that which shows this last stated use by Simmons in the 
spring of 1908. 

Much appears in évidence and in argument on the subject of the 
superiority and advantage of the single over the double cavity mold; 
but the comparison is made between the unnecessarily heavy, large, and 
crude cast iron structure of the early Simmons double cavity cup with 
Seng's later single cup, neatly formed from thin sheet steel. But the 
superiority of the latter represents only that natural growth, develop- 
ment, and perfection which involves mechanical skill rather than in- 
vention. 

If, instead of the large heavy casting of the mold plate for the 1906 
bed, there had been employed a double cavity plate pressed from sheet 
Steel, and not larger than necessary for casting a sufficient abutment, we 
would hâve the Simmons 1906 mold plate ; and the employment there- 
after of a plate having a single cavity would not patentably distinguish 
from the other. Indeed, the alleged novelty of the patent is not to be 
found in the employment of a single cavity mold cup, as distinguished 
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from a plurality of cavities, nor in fact in employing a mold plate at 
ail. In order to cast within the post an abutment which shall occupy 
less than the entire, diameter of the post, some f orm of restricting or 
limiting mold within the post is necessary to prevent the liquid métal 
from filling the post. The single abutment of the first J. M. Adams 
patent required and contemplated a single cavity mold in which to cast 
it. The George Adams application refers to the structure of the J. M. 
Adams earlier 1909 application, in which there is shown a single cavity 
mold cup as an essential part of that structure. 

And so with respect to the novelty of the patent claimed for the 
screw passing through the mold plate and impinging against the op- 
posite side of the post, thus holding the plate. George Adams cannot 
claim generally a mold plate attajched to the post and becoming in such 
sensé a part of the abutment through the holding means being imbedded 
in the frenching or joint when it is cast. The prior J. M. Adams 1909 
application claims generally the disclosure of a mold cup attached to 
the post, and his first three claims allowed are for means generally for 
securing the mold plate in position within the post. Other claims show 
this fastening to be métal clips so bent as to hold the plate in position, 
so that when the casting is made the clips will be imbedded therein. 
But Simmons showed in 1906 the use of a screw passing through the 
post and into a screw hole in the plate between the cavities, for draw- 
ing and holding the plate in place, and in 1907 showed a similar screw 
passing through a single cavity mold and likewise drawing and hold- 
ing it in place. The lengthening of the screw and passing it through 
the mold plate until it impinges against the opposite side of the post, 
thus pushing and holding the mold plate, instead of drawing it by a 
screw whose head engages the post on the side on which the frenching 
or joint is to be made, is in our judgment accomplishing the same re- 
suit in substantially the same way. Some slight advantage is pointed 
out in the employment of the former over the latter method, but this 
would not alter the conclusion of substantial identity in function and 
means. We fail to discover the quality of invention in the later as 
compared with the earlier use of the screw for holding the mold plate 
to the post. 

Neither do we find novelty in the idea of extending the screw for- 
ward from the métal plate, so that, when the casting is made, the 
screw, being imbedded therein, may afford an élément of additional 
strength. The imbedding within a casting of a pièce of métal, such 
as a screw or wire, is not novel in the art, but is found in structures 
of various kinds. Besides, in the same J. M. Adams prior 1909 applica- 
tion there is shown a similar strengthening screw to be likewise im- 
bedded in the casting, and for a similar purpose as claimed in the pat- 
ent in issue. 

We are of opinion that the District Court did not err in dismissing 
the bill for want of equity, and its decree is accordïngly affirmed. 
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LEADER PLOW CO. t. BEIDGEWATBE PLOW jCSQ. et aL 
(Circuit Court of Appeals, Pourth Circuit October 6, 1916.) 

No. 144T. 

1. Patents <®=»129 — Strir for Infbingement — Estoppbl op Assionob. 

The assigner of a patent Is estopped to deny Its valldlty when sued for 
Its infringement, or that It Is entltled to a suffldently broad and libéral 
construction to glve fuU protection to the Invention; but he Is not 
estopped from showlng Its limitation by évidence of the prlor art, or any 
other relevant fact. 

[Ed. Note.— For other cases, see Patenté, Cent Dlg. §§ 1821^-186; Dec. 
Dlg. ®=sl29.] 

2. Patents i®=>129 — Suit poe Infeinoement — ^Bstoppkl. 

A corporation whlch conunenced business under a Ucense from the 
owner of certain patents, who was made Its gênerai manager, heîd 
affected by hls estoppel wlth respect to prlor patents whlch he had as- 
slgned to complalnant 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 182%-186; Dec 
Dlg. ®=»129.] 

3. Patents i©=»328 — Infbingement — Hand Plow. 

The Hanger patent No. 764,051, and the Hanger and Thomas patent 
No. 792,703, both for Improvements In garden hand plows, construed, and 
held not Infrlnged by the structures of the Cllck patent No, 853,961, and 
the Coffman patent. No, 878,774. 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Charlottesville ; Henry Clay McDowell, 
Judge. 

Suit in equity by the Leader Plow Company against the Bridgewater 
Plow Company and Daniel S. Thomas. Decree for défendants, and 
complainant appeals. Affirmed. 

Parker Cook, of Washington, D. C. (Armistead Gordon, of Staunton, 
Va., on the brief), for appellant. 

Melville Church, of Washington, D. C. (D. O. Dechert, of Harrison- 
burg, Va., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The Leader Plow Company, as assignée 
of patents No. 764,051, issued to G. M. Hanger July 5, 1905, and JSto. 
792,703, issued to G. M. Hanger and Daniel S. Thomas June 20, 1905, 
for improvements in garden hand plows, brought this action for in- 
fringement against the Bridgewater Plow Company and Daniel S. 
Thomas. The plaintiff rests its case on claim No. 1 of the first patent 
and claim No. 3 of the second patent, which read as foUows: 

1. "In a hand plow, the comblnation, wlth a down-turned standard havlng 
spaced side arms, of a wheel journaled to and between the slde arms, spaced 
handle members plvofed at thelr lower ends to the slde arms of the stand- 
ard, a brace Connecting the handle bars, pivots Connecting the upper ends of 
the bars to the handle bars, sald pivots also constltutlng meaos for fastenlng 
the cross-brace to said handle members, and means for adjustably fastenlng 
the lower ends of the supportlng bars to the standard to permit the adjust- 
ment of the handle members toward and from the same." 

^z::}F0T other cases see same topic & KEÎY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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3. "In a plow, the combinatlon, wlth a beam member, of a handle memBer, 
one of said members comprlsing spaced éléments, a connection between the 
members adjustably passing between said éléments, and means locatedat 
one side of the connection, and separate therefrom, for clamping the éléments 
upon said connection." 

The défendant the Bridgewater Plow Company manufactures and 
sells plows under patents No. 853,961, issued to Joseph S. Click May 
21, 1907, and No. 878,774, issued to Charles R. Cofïman February 11, 
1908, for improvements in hand plows. 

One of the défendants, Daniel S. Thomas, was formerly the owner 
of the two patents now owned by the plaintiff, and was engaged in 
the manufacture and sale of garden plows thereunder. On January 6, 
1906, Thomas sold his plant, his stock, and the two patents to Walter 
A. Payne and McChesney Goodall for $7,500, and"Payne and Goodall 
sold to the plaintifï, Leader Plow Company. Afterwards Thomas ac- 
quired the later Coffman patent and a half interest in the later Click 
patent. The defendanfBridgewater Plow Company is doing business 
under a license from Thomas as assignée of thèse patents, which em- 
braces an option to purchase them for $2,500. Thomas is manager of 
the défendant corporation. 

[1] The garden plow is a comparatively simple implement, long in 
use, and apparently admitting of little important improvement of con- 
struction. The patents set up by the plaintiflf being nothing more than 
improvements on the prior art, the gênerai rule on the subject would 
require that they be given a narrow construction. Singer Mfg. Co. v. 
Cramer, 192 U. S. 265, 24 Sup. Ct. 291, 48 L. Ed. 437. But this gên- 
erai rule is elastic enough to allow the application of the dominant éq- 
uitable rule that as between the assigner and assignée the construction 
of the patent must be broad and libéral enough to give fuU value to 
the patent assigned, and shut out the assigner from every structure 
within the fair meaning of the claim. When Thomas assigned the 
Hanger and Thomas and Hanger patents, he asserted them to be valid, 
and he is estopped to deny their validity. He was not estopped, how- 
ever, from showing the limits of the assigned patents by évidence of 
the prior art, or any other relevant fact. Martin, etc., Co. v. Martin, 
()7 Fed. 786, 14 C. C. A. 642 ; Automatic S. Co. v. Monitor S. Co. 
(C. C.) 180 Fed. 983 ; Noonan v. Chester Park Co., 99 Fed. 90, 39 
C. C. A. 426; Smith v. Ridgely, 103 Fed. 875, 43 C. C. A. 365; Roll- 
man v. Universal H. Works (D. C.) 207 Fed. 97 ; Plunger E. Co. v. 
Stokes, 212 Fed. 941, 129 C. C. A. 461. But on an issue of infringe- 
ment between assigner and assignée the courts will give a libéral rather 
than a narrow construction to the patent assigned, if necessary to pré- 
serve its value. 

■"Whll© a patentée assigner may, when made a défendant, litlgate the 
ficope of his patent and bave it judlelally construed accordlng to its true 
extent (Noonan v. Chester, 99 Fed. 91, 39 0. C. A. 426 ; Smith v. Eidgely, 103 
Fed. 875, 43 C. O. A. 365), the courts surely will not, unnecessarily, construe it 
so narrowly as to make it worthless. See Alvin C!o. v. Scharllng (C. O.) 100 
Fed. 87, by Judge Gray. They will be inclined, so far as the record permits, to 
make its exclusive right a real and valuable thlng. Ordinarily équitable 
considérations must require this point of vlew, and the resulting liberality of 
construction." United States Frumentum Co. v. Lauhoff, 216 Fed. 610, 132 a 
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C. A. 614. Schlebel v. Clark, 217 Fed. 760, 133 0. 0. A. 490; Alvln Mfg. 
Co. V. Scharllng (0. O.) 100 Fed. 87. 

The estoppel extends to every structure within the fair meaning of 
the claim. United P. M. Co. v. Cross P. F. Ce, 227 Fed. 600, 142 C. 
C. A. 232. 

[2] Does this estoppel extend to the Bridgewater Plow Company? 
If, as an independent corporation, it were confined in its défense to 
the rights acquired under the license from Thomas, it would be sub- 
ject to the same estoppel; "for the assignée of a patent takes it sub- 
ject to the légal conséquences of the previous acts of the patentée." 
McClurg V. Kingsland, 1 How. 202, 11 L. Ed. 102; Worley v. Tobacco 
Co., 104 U. S. 340, 26 L. Ed. 821. But if the Bridgewater Plow Com- 
pany was making and selling plows as a corporation independent of 
Thomas and not in association with him, it would be entitled to the 
entire prior art without respect to the license under the junior patents. 
The invalidity of the junior patents would not affect its right in com- 
mon with the public to the prior art. 

We do not think, however, that the défendant company can be said 
to be disassociated from Thomas. The facts that it entered upon its 
business under a license from Thomas and that he is its manager tend 
strongly to support the conclusion that the corporation is doing busi- 
ness in such association and privity with Thomas that it is subject to 
the same estoppel in favor of the plaintiff. Thus the corporation act- 
ing under authority from Thomas and under his gênerai direction as 
manager may justly be said to aid and abet him in the infringement of 
the patents assigned by him, if there be infringement. Thèse facts 
bring the case within the principle laid down in Woodward v. Boston 
L. M. Co., 60 Fed. 283, 8 C. C. A. 622; Marvel v. Pearl (C. C.) 114 
Fed. 946; Continental W. F. Co. v. Pendergast (C. C.) 126 Fed. 381 ; 
Mellor V. Carroll (C. C.) 141 Fed. 992; Siemens-Halske E- Co. v. 
Duncan E. Co., 142 Fed. 157, 73 C. C. A. 375 ; Mergenthaler v. Inter- 
national T. M. Co. (D. C.) 229 Fed. 168. At least, the facts were suf- 
ficient to put upon the défendant corporation the burden of showing 
that other innocent tliird parties were interested in the corporation and 
controlled it. 

[3] With thèse principles in view the first inquiry is as to the dif- 
férences between the patents acquired by the plaintifï and the prior 
art. The défendants rely on the Finson patent of 1876 as the nearest 
approximation to the Hanger patent found in the prior art. Compari- 
son of claim No. 1 of the Hanger patent with the Finson structure 
shows that the only real différences are: (1) The Hanger patent has 
a single brace Connecting the handle bars ; the Finson patent has two 
braces, but on structures under patents prior to the Finson patent the 
single brace was used. (2) In the Hanger patent the bolts Connecting 
the upper ends of the supporting bars to the handles are true pivots, 
and act as such in the lowering or raising of the handle bars ; the cor- 
responding bolts in the Finson structure do not pivot but are taken out 
and replaced in adjusting the handle bars. (3) In the Hanger patent 
thèse bolts not only connect the supporting bars, but also fasten the 
cross bar to the handle bars ; in the Finson structure the cross bar? 
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are fastened separately. (4) The Hanger patent has the bolts and 
holes for adjustably fastening the lower ends of the supporting bars 
to the standards to permit the adjustment of the handles; in the 
Finson structure the holes and bolts for adjusting the handles are at 
the upper ends of the supporting bars. 

Claim No. 3 of the Hanger and Thomas patent is not very definite, 
but the application for the patent was filed after that of Hanger ; and 
construed in the light of the file wrapper it was intended to supplément 
the Hanger application by doing away with the holes at the lower ends 
of the standards used for adjusting the handle bars, and substituting 
clip bolts at the same place. The tmson patent has holes and bolts 
at the upper ends of the standards. 

The language of the plaintiff's claim indicates that thèse distinctive 
features which differentiate the plaintiff's patents from the prior art 
were regarded as substantial and important. The presumption is that 
the assignor and assignée had in view thèse substantial différences and 
that there was no intention to embrace in the sale rights which belonged 
to the public or to prior patentées. Even as against the assignor the 
patents must, therefore, be referred to thèse distinctive features and 
will not be held to include the prior art. If the défendants' structure 
contains any of the distinctive features pointed out as peculiar to the 
Hanger patent or the Hanger and Thomas patent, it inf ringes ; other- 
wise, it does not. 

The plaintiff is not helped by the rule that change in the relative 
position of the différent parts of the machine does not avert infringe- 
ment where the parts transposed. perf orm the same relative f unctions 
after the change as before. True, as between the plaintiff and the 
défendants the patent must be sustained against the prior art ; but this 
must be done, if it fairly can be, on the features which distinguish it 
from the prior art, and which both the plaintiff and défendants are pre- 
sumed to hâve had in view as substantial improvements. This being 
so, there is no ground to say that the défendants' retum to the prior 
art is an infringement of plaintiff's patents as a mère change in the rela- 
tive positions of différent parts performing the same functions, or that 
the plaintiff is entitled to the distinct features of the prior art, used 
by the défendants, as équivalents of its design. 

None of the distinctive features above set out of the Hanger struc- 
ture, upon which its patentability depended, are found in the défend- 
ants' structure. If the plaintiff's structure be an improvement in the 
art in the particulars set out in the claim, then that of the défendants 
is a step backward to the prior art in those particulars. Indeed, we 
are unable to see any material différence in the défendants' structure 
and that of Finson, except that in the défendants' structure the plows 
are secured to the forward-curved ends of the perpendicular standards, 
whereas in both the Finson structure and the Hanger structure the 
plows are secured to the down-turned ends of the horizontal standards. 
As this feature of the défendants' structure does not appear in the 
plaintiff's structure, its use is not an infringement. We are not con- 
cerned with the validity of the Coffman or Click patents, except that 
the fact that they were granted aids the défendants, in that it consti- 
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tuted a presumption that they did not infringe. Campbell Prînting P. 
Co. V. Duplex Printing P. Co. (C. C.) 86 Fed. 315 ; Boyd v. Janes- 
ville Hay Tool Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973. 

Giving a libéral construction to the plaintifï's patents as against the 
prior art, and also against the défendants' structure, and giving full 
effect to the doctrine of estoppel against the défendants, we do not 
think that any feature of the défendants' structure is an infringement. 

Aifirmed. 



CORBUGATED PAPEE PATENTS CO. v. PAPER WORKING MACH. 00. 

OF NEW YORK. 

(District Court, S. D. New Xork. December 30, 1913, June 5, 1914, December 
29, 1914, September 16, 1916.) 

1. Patents <ê=5288 — Suit for Infbingement— Jueisdiction— Waiveb of Ob- 

jection. 

In a suit for Infringement of a patent, the objection that the court Is 
wlthout jurlsdlctlon, whlch goes only to the venue, Is waived by the de- 
fendant by enterlng a gênerai appearance and pleadlng to the merlts. 

[Ed. Note.— For other cases, see Patents, Cent Dig. S§ 460-466; Dec 
Dlg. <S=^288.} 

2. Patents <g=»328 — Validitt and Infbingement — Manufactuee of Cbllxt- 

LAB BOAEDS. 

The Langston patent, No. 878,403, for manufacture of cellnlar boards, 
was not anticlpated, dlscloses patentable invention, and Is valid. Clalms 
1, 3, and 4 also held infringed, and claims 2, 5, and 6 not infrlnged. 

3. Patents <S=>286 — Suit foe Infeingbment — Défenses. 

Conceding that an agreement by the assignor of -a patent not to engage 
In business whlch wlU compete wlth the manufacture and sale of the pat- 
ented article during the life of the patent is invalld, It does not afCect 
the right of the assignée to maintaln a suit in èqulty for infringement of 
the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 453-456; Dec. 
Dlg. <S=j286.] 

4. Patents <®=»62 — Anticipation— ^Evidence to Caery Back Date to Inven- 

. TION. 

Evidence held sufScient to carry the date of conception and dlsclosure of 
the invention of a patent back to a time prior to the issuance of an alleged 
anticlpatlng patent, under the rule whlch requlres such proof beyond 
a reasonable doubt 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 78; Dec. Dig. 
<®=562.] 

5. Patents <®=322 — Suit fob Infbingement — Accountino. 

Complalnant In an Infringement suit, having proved one Infringement 
at the hearlng, Is entltled on an accounting to a sworn statement from the 
défendant as to what other infringements he has committed and the prof- 
its of each, and if dissatlsfled with the statement may, under Equlty Bnle 
63 (198 Fed. xxxvli ; 115 C. 0. A. xxxvll), examine the défendant vlva voce 
upon interrogatories before the master. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dig. §§ 590-595; Dec. 
Dig. <@=322.] 

6. Patents <S=321 — Suit fob Infbingement — Hearing. 

An infringement case wlU not be reopened a year after an Interlocutory 
decree for complalnant has been entered to permit défendant to introduce 

H* l —"" ' • I " ~ " '■' l " —' ' Il ~" lll -.'l ' i III I .1 .11 — M l I iM I, . |,,| , - 

^:::?For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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other alleged antlcipating patents, no reason being shown why they were 
not produced on the hearing. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 588, 589 ; Dec, 
Dlg. ®=5321.] 

7. Patents <S=»328 — ^Anticipation. 

The Langston patent, No. 878,403, for manufacture of cellular boards, 
held not anticipated by the Lacaux French patent. 

8. Patents iS=26(1) — Invention — Combination. 

Whether a combination of several éléments requlres Invention Is the 
commonest issue in patent cases, and dépends tipon the degree of originali- 
ty which the court chooses to set up to protect the public agalnst monopo- 
lizatlon of what ordinary artisans, wlth ordinary Incentives, would hâve 
accomplished anyway. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 27-30; Dec. 
Dlg. ®=26(1).] 

9. Patents <g=326(l) — Combination — Invention. 

A person who, by perslstence In a séries of expérimenta, éliminâtes 
one af ter another of ail possible coniblnatlons, may be an inventor, though 
each combination is obvions enough as a possible permutation. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 27-30; Dec. 
Dlg. (S=j26(1).] 

In Equity. Suit by the Corrugated Paper Patents Company against 
the Paper Working Machine Company of New York. Decree for 
complainant. 

Lav^rrence E. Sexton, of New York City, for complainant 
Albert H. Waiker, of New York City, for défendant. 

December 30, 1913. 

LEARNED HAND, District Judge. Four points are raised in this 
case: (1) Jurisdiction ; (2) validity; (3) inf ringement ; (4) plaintifï's 
inéquitable conduct. 

[1] I do not believe that Judge Lacombe, in Streat v. American 
Rubber Co. (C. C.) 115 Fed. 634, meant to hold that, although the 
point of jurisdiction is taken after gênerai appearance, nevertheless it 
is good. Judge Beatty, in U. S., etc., Co. v. Phœnix, etc., Co. (C. C.) 
124 Fed. 234, suggests with much justice that in that case the only 
suggested infringement anyway was in the Southern district of New 
York, and that therefore, when Judge Lacombe found that the défend- 
ant was not responsible for that supposed infringement, he could do 
nothing but dismiss the bill. I attach no significance to the circum- 
stance that it is said to hâve been dismissed for lack of jurisdiction. 
If there had been an acknowledged sale, outside of the Southern Dis- 
trict of New York, and if, after gênerai appearance, Judge Lacombe 
had held that that sale was insufficient jurisdictionally, that would hâve 
raised the point. While I can find no exact authority under the section 
in question except that of Judge Beatty, yet it seems to me that the 
question must be controlled by the gênerai principle with which we are 
ail so familiar when the jurisdiction dépends upon diverse citizenship. 
There it is so well established as to need no citation that, when the 
controversy is one over which the Constitution gives us jurisdiction 
as to subject-matter, the provisions regulating the district in which the 

$=3For other cases see eame toplc & KEY-NUMBER in ail Key-Numb«red Digesta £ Indexes 
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suit may be brought are for the protection only of the défendant, and 
that he must assert his right to dismiss the bill for lack of jurisdiction 
by motion to quash, if it appears on the bill, or by spécial plea, if it 
does not. Nobody can think it reasonable that the défendant should 
let the cause proceed to trial, reserving his right to assert that he ought 
never to hâve been haled into this particular court, because it imposed 
upon him the hardship of fighting his case away from home. Of 
course, if the court has no power to hear the case at ail, no consent 
will serve ; but concededly this court has that power. 

[2] The only real question as to the validity of this patent arises 
under Smith, 457,676, granted in 1891. Ferres, 746^807, granted 1903, 
is not suggested as an anticipation of more than the tension devices, 
which I think it is. As to Smith, I think : First, that even if only a 
new use, the patent in suit is a good invention for the reasons I shall 
show ; but that, second, it is not a new use, because the disclosure was 
not adapted to the work of making corrugated paper without changes 
involving a very radical différence in purpose, if not in structure. As 
to the first point, we are ail familiar, I believe, at least since Potts v. 
Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275, with the idea 
that the rule regarding new use dépends upon what kind of new use 
may be in question. This, indeed, the Suprême Court has recognized 
even vvhen holding that a patent was without invention. Mast, Foos 
& Co. V. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L- Ed. 
856. While there must, of course, be physically a new combination 
of éléments to support a patent, as in ail combinations, each élément 
is simply put to a new use, and that may require the highest originality. 
Now, the facts hère are very strong. This art was at least eight years 
old when Langston filed hîs application, because already Ferres in 1899 
had devised a highly complicated machine to do just this work. I think 
it within the reasonable range of inference that such a completely dif- 
ferentiated machine does not appear till an art is somewhat mature. 
Therefore for those eight years and longer the need had existed, and 
Ferres represented its supply. Then came Langston, and Langston has 
had a very substantial success, whether or not his results are better than 
Ferres'. Is there no reason to suppose that, if it were an obvious thing 
to use Smith for the purpose, some one during those eight years would 
hâve donc so ? Especially, if we are permitted to assume the art was 
older, the argument is stronger. It is true that we must by a fiction 
suppose that Langston had Smith bef ore him, though not suggested for 
the purpose, and only in the sensé that the whole of kindred arts were 
bef ore him. Whether the process is one of ironing or not, certaiply the 
purpose is différent from ironing, and, as I believe, there is no easy 
road of suggestion between the two, for Langston did not hâve to 
smooth out a fabric; he had only to keep it under yielding pressure 
while the paste set. That one should hâve looked to the ironing art to 
solve that problem does not seem obvious; and, if it did, I should 
hesitate so to hold in the face of proof that it did not seem obvious to 
any one else for eight years. 

But I believe that, even if it be thought an obvious step to go to such 
a machine, much readjustment was necessary, and that, too, with an 
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underlying purpose which Smith did not supply. It will be noticed in 
that patent that the pressing and drying are alternate, not simultaneous. 
While the web is under the rollers, FF', etc., it is not exposed to beat, 
except in so far, of course, as the plate may be heated by conduction. 
The steam pipes are withdrawn from that part of the plate. It is only 
when over the parts, o°, between the rollers, that the web is dried. 
Moreover, there is no reason at ail to suppose that the apron has any 
pressure of itself, for it is kept taut by the feed-roller, /, and, if taut, 
its weight does not freely fall upon the plate over the spaces, a°, a°, 
a°. In this machine, therefore, we hâve only an alternate presser or 
roller and a drier, the web being kept moving and held from fiying 
upwards by the taut apron, but not by the weight of the apron while 
the drier is at work. I can see in this no suggestion of Langston. 
Furthermore, I think it quite clear that to suppose the rollers are in 
the least analogous to the rollers added commercially to Langston is to 
misconceive their function, even if they hâve a vertical play, which is 
nowhere indicated. No one would think of this machine as capable of 
doing the work, who had not already conceived of a depending belt 
whose mère weight would hold the web in yielding pressure. Then he 
would only think of it to see that it might be ref ormed under the guid- 
ance of the constructive insight of an inventor into what the inventor 
had already discovered. 

As to infringement, I shall certainly not décide now whether the 
Rafïel patent inf ringes. The plaintiflf had the opportunity of allowing 
the proof in at the trial of the defendant's other structures, and re- 
fused. Having limited the case strictly, it is certainly bound to stand 
on its proof. On the other hand, I shall not hear the défendant suggest 
that the Baltimore machine may originally hâve been constructed under 
the Rafïel patent and then changed. It could hâve told us ail about the 
machine when sold, and it refused ; therefore, I shall take the plain- 
tifif's proof as true. I attach no importance to the word "résilient," 
which, though perhaps not the best possible word, is perfectly clear. 
Nor can I see that the defendant's belt is not in the same sensé résilient. 
Certainly it does not hold the web at a rigid and inflexible distance 
from the plate, like Ferres' plates. It may be that the accommodation 
to variation in the height of the corrugations is less close then the 
plaintiff's — I should think so — but certainly even as between two ad- 
jacent plates some change in angle is permissible and so some accom- 
modation to variations in the corrugations. When one compares the 
defendant's machine with Ferres', the prior art, one at once sees that it 
has borrowed frankly from the plaintiff. 

I shall not allow infringement of claim 6, however, as I think the 
last words refer to the lower belt. As to claim 4, I hâve considérable 
doubt whether the proof shows that the lower web is under tension in 
the defendant's machine. Peterson does not indicate on his drawing, 
and apparently paid little attention to it ; but he does say it came from 
a drum whose inertia at least and journal friction created some ten- 
sion. Hère, too, moreover, the défendant, having a complète disclosure 
within its own power, cannot too nicely scrutinize the plaintiff's proof s. 
Claims 1, 2, 3, 4, and S are infringed and valid. 
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[3] The last question is of the collatéral agreement of Langston not 
to engage in the business of making or selling corrugated paper ma- 
chines or their product, while the patent lasts. I shall not décide 
whether such a covenant accompanying the sale of a patent is or is not 
too broad to be valîd. Gamewell Fire Alarm Tel. Co. v. Crâne, 160 
Mass. 50, 35 N. E. 98, 22 L. R. A. 671, 39 Am. St. Rep. 458. Rather 

1 shall assume that thèse covenants are illégal, in that they go farther 
than is reasonably necessary to protect the grant — a matter I hâve 
much doubt about. Even so, it must be conceded that the plaintiff 
could sue at law for infringement. Such an action does not involve 
the illégal agreement at ail. The présent theory is that any one so 
tainted as to take such an agreement from the patentée should be 
refused ail équitable relief. Now, I do not understand that the so- 
called doctrine of unclean hands means that you may not hâve recourse 
to équitable remédies because in the past you hâve even committed a 
crime, or shown yourself otherwise immoral. A court of equity will 
refuse to enforce any part of an illégal contract, but it will not refuse 
to give the usual remédies to property which has been in the past ac- 
quired bv means which involved the violation of law. Sharp v. Taylor, 

2 Phil. Ch. 801 ; Harvey v. Vamey, 98 Mass. 118; Heath v. Van Coït, 
9 Wis. 516; Trice v. Comstock, 121 Fed. 620, 57 C. C. A. 646, 61 L. 
R. A. 176; Ownes v. Ownes, 23 N. J. Eq. 60; American Association, 
Ltd., V. Innis, 109 Ky. 595, 60 S. W. 388; Pitzele v. Cohn, 217 111. 30, 
75 N. E. 392. The nearest cases to. the case at bar are those in which 
it was alleged that the plaintiff had formed a combination of patents 
which was a monopoly, but in most of thèse the usual équitable relief 
was given. Strait v. National Harrow Co. (C. C.) 51 Fed. 819 ; Ameri- 
can Soda-Fountain Co. v. Green (C. C.) 69 Fed. 333 ; Columbia Wire 
Co. V. Freeman Wire Co. (C. C.) 71 Fed, 302 ; General Electric Co. v. 
Wise (C.C.) 119 Fed. 922. Judge Baker appears to hâve thought 
otherwise in National Harrow Co. v. Quick (C. C.) 67 Fed. 130, but 
that is the only case I hâve fouiid. However that may be, the Circuit 
Court of Appeals authoritatively settled for this circuit, in Edison 
Electric Light Co. v. Sawyer-Man Electric Co., 53 Fed. 592, 598, 3 C. 
C. A. 605, that in a suit for infringement the plaintiff combination 
would not be investigated to ascertain whether or not it violated the 
law in this respect. 

Moreover, it should be remembered that the supposed illegality of 
this contract is much more remote than if the plaintiff were engaged 
in a trust or combination. In those cases it was always urged that the 
suit was in aid of the very trust itself ; that an injunction secured the 
very restraint of trade which the whole combination was designed to 
procure. There was force in that contention. Hère, however, the in- 
junction has not the remotest relation to the plaintifï's contract with 
Langston. If that contract is void, part of the plaintiff's considération 
for its payment of $40,000 has failed and it has only got its patent. I 
cannot see upon what theory so much of the considération as remains 
should be denied protection, except it be that any one who has once 
made such a contract has become such an outlaw as not to be entitled 
to coma into any court of equity for any relief of any kind. If such a 
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rule is to obtain, then the assignée of a. mortgage could not foreclose 
if he took an illégal collatéral covenant, nor the grantee of an interest 
in land hâve partition, nor could the grantee of a reversion stop waste. 
Let the usual decree pass ; no costs. 

June 5, 1914 

[4] The only question I shall consider is whether the L,acaux patent, 
assuming that it is an anticipation, antedates the date of actual inven- 
tion of Langston's patent ; but I do not mean that I hâve decided the 
Lacaux patent a good anticipation. That question I pass over. The 
efifective date of the Lacaux patent is July 10, 1906, nearly a year 
before the date of Langston's application, June 27, 1907. No one dis- 
putes that if Langston, before July 10, 1906, disclosed his invention to 
any other person, Lacaux is not an anticipation, provided that the dis- 
closure was made with enough particularity to enable the person in 
question to understand it and to describe it. Moreover, it is settled that 
this fact must be established by a high degree of proof (Clark Thread 
Co. V. Willimantic Lumber Co., 140 U. S. 481, 11 Sup. Ct. 846, 35 L 
Ed. 521), "with equal certainty" to the degree of conviction necessary 
for the proof of prior use. Brooks v. Sacks, 81 Fed. 403, 26 C. C. A. 
456, says that the rule requires proof "beyond a reasonable doubt," 
and I shall accept that canon. 

In most of those cases in which the patentées have failed it has 
been because of the absence of some contemporaneous document in- 
evitably fixing the date of the invention; courts have been very un- 
vi^illing to trust in such matters merely to oral testimony, especially to 
that of the inventor. I do not regard the case of Westinghouse Elec- 
tric & Mfg. Co. v. Catskill 111. & P. Co., 121 Fed. 831, 58 C. C. A. 167, 
as an authority against Langston, because the court especially emphasiz- 
ed the absence of the inventor Tesla's testimony, and of any document 
by which to fix Page's dates. Subsequently, upon f uller proof s, the Cir- 
cuit Court of Appeals for the First Circuit, in Westinghouse El. & 
Mfg. Co. V. Stanley Instrument Co., 133 Fed. 167, 68 C. C. A. 523, 
found the prior publication was successfully antedated, as had District 
Judges in Westinghouse Electric & Mfg. Co. v. Mutual Life Ins. Co. 
(C. C.) 129 Fed. 213, Same v. Roberts (C. C.) 125 Fed. 6, and Same v. 
Jefïerson Electric Light, Heat & Power Co. (C. C.) 128 Fed. 751. 

In the case at bar we start with two dates of unquestionable au- 
thenticity, the contract with Howell on June 19, 1906, and the offer of 
a similar contract made to MacMullen on May 7, 1906. Nobody can 
reasonably question that Langston at this time had already completely 
conceived and elaborated what he supposed to be a practical automatic 
machine for double-facing single-faced corrugated paper, because he 
could not otherwise have undertaken its manufacture or guaranteed its 
performance. Nor can any one question that on May 10, 1906, he 
had asked quotations of J. H. Jolley & Co., upon six hard-roUed yellow 
métal plates which were of the same size as the heating plates eventual- 
ly put into the two machines-and which were unquestionably ordered for 
them. We know that the stationary heater afterwards fumished was 
therefore definitely decided on and its exact size already known. Mac- 
Mullen did not close the ofïer of May 7th till the 25th day of July, 15 
237 F,— 25 



386 237 FEDERAL EBPOETER 

days af ter the crîtical date hère in question ; but when closed it f ollowed 
the offer made on May 7th. Two days after MacMullen closed, Langs- 
ton ordered the yellow métal plates, about which he had inquired on 
May lOth. As the dimensions are the same, we know that there was no 
change in plan as to the stationary heater meanwhile. Of thèse plates, 
four were billed to him on October 6th, and two later, while the rna- 
chines were being made. The belting he ordered also on July 27th, and 
we hâve the bills. This I shall consider later. Furthermore, the cor- 
respondence during the autumn of 1906 shows that the machines were 
actually being built at the time, and that the buyers were constantly 
pushing Langston for delivery, which was made in one case at the end 
of the year and in the other during the early part of 1907. 

There remains, therefore, only this question: To what extent did 
Langston at the time he made the offer to MacMullen, or the contract 
with Howell, disclose the machines which he delivered some eight 
months after, and were they the same as the patent in suit? I quite agrée 
that the undisclosed conception of the invention alone would not be 
enough. The case must dépend upon some talk, or diagram, or sketch, 
or the like. That Langston had a talk with MacMullen on May 7, 1906, 
appears beyond contradiction from the letter written by him that day 
when he got back to his office. That he also had a talk with Howell is 
also proved by the contract of June 19th ; but 1 disregard the latter, 
since he does not rely on it. If in the talk with MacMullen he in fact 
described those éléments of the machine which are the essentials of the 
patent in suit, he made an adéquate disclosure. 

As to the détails of what Langston described, they are in agreement. 
Langston's version was that he drew a sketch at the time showing that 
they would use a flat heating surface with belts to carry the web over 
it and a carrier at the end of it to pull it through. He did not go 
into the cutting mechanism, as that had already been built for a single- 
f aced paper machine, but he described definitely how his machine work- 
ed, and what he described to him was identical with the machines which 
he is building now ; that he had never departed from that first con- 
ception, except in the matter of changing the brass plates to iron steam 
chests. As to the talk with Howell, he was dead, and his clerk, who 
was présent when the contract was signed, Langston had not been 
able to find. He went over the matter with Howell, but his recollection 
was not as clear about what he told him, as it was about what he told 
MacMullen, who was a trained mechanic, or the extent to which he 
described the machine. 

MacMullen testified that he remembered the conversation of May 
7th in which Langston quoted the price on the machine. He could not 
place it independently of the letter, but the letter confirmed his im- 
pression that it was in the early spring of that year. He was under 
the impression that Langston drew some sketches of the machine 
in the course of the discussion, which sketches, however, he did not 
keep. Langston told him that he had a machine which was différent 
from any one's else, in that it ironed the "paper ; explained the use of 
the belts, and why they were put in front of what was then intended to 
be a brass bed-plate ; showed him how the belts operated, by means of 
which the paper was carried over the brass plates at a certain speed 
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and then eut off in various lengths ; and said that he would use the old 
gluing apparatus on the hand machine. When the machine was deliv- 
ered, it corresponded with what Langston had told him on that day and 
with Fig. 1 of the Langston patent, except as to the heating arrange- 
ments. On cross-examination he described what the sketch showed, 
as f ollows : A top belt traveling endlessly over two pulleys, the heat- 
er directly underneath, and directly in front of the heater two pulleys 
with an endless belt running around them. 

I count for little the discrepancy between thèse witnesses as to where 
this talk took place. It was certainly about the time when MacMuUen 
moved his shop, but they might well differ as to just when. It is in- 
herently most improbable', assuming that any such talk ever took place, 
that it should be at any other time than when Langston made his of- 
fer, which we know to be May 7th. Then was the time to explain what 
he proposed to deliver. This strongly corroborâtes the évidence of the 
two men, though it does not, of course, make it like a proposition in 
Euclid, an unreasonable degree of proof to ask. 

We know from photographs that Howell's machine was in fact 
precisely like the patent in suit, except for the matter of the steam 
chests, and that it was well under way in the autumn. Rowand cor- 
roborâtes Langston in saying that there was no change in design 
after they began. 

What, then, hâve we by unquestioned proof, and how much does 
it corroborate the oral story ? We know that as early as January Mac- 
MuUen was dissatisfied and wanted a différent machine from the hand 
gluer. We know that by May 7th Langston had in a talk described 
to MacMullen an automatic machine, and had worked it out enough 
to make a guaranteed offer. We know that he had fixed the détails 
of the stationary heater by May lOth, as they eventually were made, 
and that he made a second guaranteed contract on June 19th. We 
know that, two days after MacMullen closed with him, he ordered 
the heater plates and the belting, and that from then on he was at 
work building the machine. 

While we hâve it only by word of mouth, we may, I think, from 
antécédent probability, accept without réservation Langston's state- 
ment that he had before him Ferres, which he meant to avoid in 
whatever he did, and of course we know by the resuit what differen- 
tiation he in fact made from Ferres. With this assumption we may 
infer, I think, what éléments of his machine were necessarily in his 
mind before he offered to make a contract. What were the possible 
variations from Ferres at once consistent with the eventual resuit 
which we know, and also with patentable differentiation ? That he 
retained Ferres' joint belts in the front of the machine is too obvious 
for comment. That he kept Ferres' lower stationary heater and 
omitted his upper heater appears from his inquiry for quotations on 
May lOth and from the necessity of that omission to escape infringe- 
ment. What was there left for patentability but the very élément 
upon which I hâve found patentability to rest, the holding of the web 
upon the lower stationary heater by making the upper belt run back 
to the end of the machine? If it be suggested that he might simply 
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have taken ùS Ferres' upper stationary heater and let the two belts 
in front pull the web across the lower heater, the answer is that to 
let the web run over the heater without any pressure whatever was 
so obviously a futile method that we .may assume Langston did not 
entertain :it. Moreover, we have an interesting documentary con- 
firmation of this at least as early as July 27th, in the belting which 
he ordered. That consisted o£ 160 feet of 7-inch belting and 160 
feet of 16-inch, 80 feet for each machine. The upper belts were 
three in number, two strands of 16-inch and one of 7-inch. The 
plates weré 15 feet long, and the lower belts, one-third the length, 
"approximately 6 feet," making 20 feet or 21 feet in ail. It therefore 
took for the upper belts of one machine 80 feet or 84 feet of lô-inch 
belting and 40 or 42 feet of 7-inch, or, for two machines, 160 feet 
or 168 feet, and 80 feet or 84 feet respectively. If we assume for 
the lower belts, of which we do not know the structure, three strands 
of 7-inch belting,^ we have 30 feet or 36 feet for each machine, or 60 
feet or 72 feet for both. Thus we find that the proper belting was 
140 feet or 156 feet of 7-inch belting and 160 feet or 168 feet of 
16-inch, approximately the amotmt ordered of each. If, on the other 
hand, we assume that the upper belts originally did not extend back 
over the plates, the amount of belting was more than four times that 
needed. Indeed, it is incredible that Langston should have ordered 
anything like what he did, if at that time he had not thoroughly under- 
stood that the upper belt did cover the stationary heater. Of course, 
theoretically it remains possible that he should have thought out this 
structure between May 7th and July 27th, but I think I have shown 
that it is very hard, knowing what we do of the way Langston was 
working, to suppose that, when once he had in mind any completed 
machine which was on the path from Ferres towards the completed 
machine he made, it should have been any other than the final product. 

The chief attack of the défendant is against the disclosure on the 
theory that a brass-plate heater is not a stationary heater. Surely 
this is a most meticulous objection at this stage of the case. I am 
now in no position to say that it was impossible theoretically for brass 
plates with steam pipes under them to work as a heater; not the 
slightest suggestion of the sort was made at the hearing and Langston 
stated that they worked perfectly well, except that the paper adhered 
to them. To allow such an issue now to be raised would be extremely 
unjust and purely fanciful. Obviously such plates would constitute 
some kind of stationary heater, and if the défendant meant to insist 
that it was unpractical or inefïective some indication of that posi- 
tion must appear in the évidence. There is not the slightest such ; ail 
the proof on the subject is quite to the contrary. Both Langston and 
Rowand say that the MacMullen machine ran successfully for a time 
before Howell's machine was delivered. 

Finally, the défendant attacks Langston's honesty. I am sorry 
for it, because my own impression was so strongly the opposite that 

1 1% is reasonable to suppose that ail the 16-lnch belting was used above 
where weight was of the essence; while three strands of 7-incli would have 
been enough below to help pass along the finished web. 
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I cannot help thinking the attack to be unwarranted. He in no sensé 
attempted to suppress the change from brass plates to a steai^n chest, 
which nobody at the trial thought of any conséquence. It was per- 
fectly apparent ail along, and he himself brought it out at once, that 
the original structure was of brass plates, and, as for the subséquent 
steam chest, it was there in the patent to speak for itself. As ta 
his seeing the brass plates at Vincennes in 1912, he may be right and 
Rowand wrong (I should incline to accept his statement) ; but, right 
or wrong, there is not the slightest ground to attribute the différence 
to dishonesty, because, as I hâve said, nobody at the trial suggested 
that the change was significant or that the original machines were in- 
operative. His différence with MacMullen as to the place where the 
talk took place operated to his own disadvantage. On the other hand, 
so far as one' is justified in judging of a witness' honesty from his 
bearing, Langston appeared to me an exceptionally straight and hon- 
orable man. I agrée that he had an interest, which ought to be kept 
in mind — though a somewhat remote one — but his answers were fair, 
he made no effort to state a clear recollection when he did not hâve 
it, and he did not évade cross-examination. My personal judgment 
was strong in favor of his honesty; so far as I could see, there 
was every reason not to impugn it. 

I therefore conclude that Langston did on May 7th disclose to 
MacMullen ail the essentials of the machine afterwards patented, 
and that he at once proceeded, after July 25th, to make both machines 
with as much diligence as could reasonably be expected of him. There 
is, of course, always room for some doubt in thèse cases. Absolute 
certainty is out of the question, but I do not think it extravagant to 
;5ay that many men hâve gone to prison, and indeed hâve been exe- 
cuted, upon no stronger proof than has been made in this case. I will 
therefore not change the ruling I made before this patent was in- 
troduced, and the same decree may be entered as was entered upon the 
original hearing. 

December 29, 1914. 

This cause comes up upon notice of motion to compel the défendant 
to make and file with the master a statement showing the number of 
so-called double-facing machines, including and substantially like the 
machine sold by the Baltimore Paper Box Company, made and sold 
by it, and also the number of such machines substantially like the ma- 
chine shown in the Raffel patent and in a certain eut or advertisement 
on pages 4 and 5 of the American Box Maker of August, 1914. 

Ali interlocutory decree had been entered herein adjudicating the 
patent valid and infringed by a machine known as the Baltimore ma- 
chine and directing the usual référence for an accounting. The master, 
on October 14, 1914, passed an order directing the défendant to file a 
statement in writing to show the extent of its infringements and what 
profits it had made, and, in particular, to set forth the number of so- 
called "cellular board double-facing or double-backing machines made 
or sold by the défendant" and the profits made by them, and also to 
attend with its books and papers and by its président to be examined. 
The défendant, on the advice of its counsel, filed a paper on the return 
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day, the 16th day of October, 1914, setting forth: First, that it had 
never infringed the patent; second, that it had never made any "so- 
called cellular board double-facing or double-backtng machines" and 
had never made any profits thereon; third, that it had no books or 
papers bearing upon such a sale, or any évidence that it ever had so 
infringed; fourth, that it produced a letter from its attomey stating 
his advice not to answer otherwise, and a copy of the détails of the 
Baltimore Paper Box Company's machine in question. The plaintiff 
did not ask the master to certify défendant for contempt, but at once 
applied by this motion. 

[5] Having proved one infringement, the plaintiff is entitled to a 
swom statement from the défendant as to what other inf ringements he 
has committed and the profits on each. The défendant files a state- 
ment under rule 63 that he has committed no other infririgements, par- 
ticularly that he has made no "so-called cellular board machines." It 
is not crédible that the défendant should not hâve known what the 
phrase really meant, and I cannot accept his explanation as ingenuous ; 
but I do not think the question is hère material. I think it wiU serve 
no useful purpose at this stage to require any further statement from 
the défendant until the facts be ascertained regarding tlie structure of 
the machines wrhich it makes and their number. Obviously better prog- 
ress can be made by an examination viva voce than by further state- 
ments. Rule 63 provides for a statement, and the défendant has made 
a statement denying ail infringement. The rule next provides that any 
party, if dissatisfied, may proceed to examine the other viva voce. It 
is this examination which must proceed, and it is the scope of this 
which is the real controversy. Is the plaintiff to be confined to the 
single Baltimore machine, or mày the examination include ail machines 
made by the défendant according to the Baltimore machine, the Raffel 
patent, or the eut in the American Box Maker ? 

Both parties insist that the défendant makes and has made but one 
kind of machine. The défendant says that the Baltimore machine was 
misdescribed in the suit, and, conceding that the decree is an estoppel 
as to that single machine, that the plaintiff cannot prove an infringe- 
ment as to any other. The case is therefore not one where the de- 
fendant has changed his infringement after bill filed; it is not even 
one where there were two forms at the outset. Yet in this circuit it is 
well settled that the référence is the place to détermine the extent of 
the infringement even in such cases. Welling v. La Bau (C. C.) 32 
Fed. 293; Westinghouse Air Brake Co. v. Christensen Engineering 
Co. (C. C.) 126 Fed. 764; Brown Bag-Filling Mach. Co. v. Drohen 
(C. C.) 171 Fed. 438. A fortiori it is the place to détermine the extent 
of the infringement where there is but one type. It was certainly not 
the duty of the plaintiff to présent on the hearing ail the machines as 
inf ringements, when the défendant tendered that issue; one infringe- 
ment was enough for a decree and ail that the plaintiff may hâve per- 
haps been prepared to prove. 

Since, however, there is a genuine dispute hère about the extent of 
the infringement, I will hâve the master report first upon the number 
of machines which the défendant has méuiufactured and which are in- 
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fringements. If there be found such, I will then direct an account for 
profits to be filed, and that account to be stated by the master. The 
proceeding before the master must now continue to accomplish this 
preliminary purpose, its scope will include ail machines made by the 
défendant like the Baltimore machine, the Rafïel patent, or the eut in 
the American Box Maker. The défendant, if called as a witness, must 
answer ail questions relating to such machines, and the plaintiff may 
put in such proof as it wishes. The master will then report. 

As Judge Geiger, in Beckwith v. Malléable Iron Range Co. (D. C.) 
207 Fed. 848, 854, suggests that the plaintifï in such a case should in- 
dicate his dissatisfaction under rule 63 by an exception, it may be as 
well for the plaintiff to except to the statement filed, for it is obvious 
that this case is to be fought with the extrême of technicality. 

If it is thought necessary, an order may be entered, which in view of 
the gênerai prayer for relief is not limited to the relief specifically 
asked. Settle on notice. 

September 16, 1916. 

[G] The questions presented upon the exceptions ,to the master's re- 
port are two : First, whether the defendant's machines, as now finally 
found to be originally constructed, infringe the patent; and, second, 
whether the Lacaux machine, assuming its délivré date is what counts, 
and not its publié date, is a valid anticipation. A preliminary question 
also arises which should be first disposed of; that is, whether there 
should be a further rehearing to allow in évidence other patents not 
discovered before. This question I can dispose of in the plaintifï's fa- 
vor, without the least compunction. The case has, for one reason 
or other, already dragged out over much too long time. After the 
proofs were once ail closed, I allowed the cause to be reopened to put 
in the Lacaux patent, but only upon the ground that, owing to the in- 
dexing of foreign patents in the Patent Office, it was not fair to hold 
any one responsible for uptuming even with reasonable efforts ail 
relevant foreign références. Now, after the cause has proceeded for 
another year, the défendant proposes to introduce a number 
of added United States patents and one added British patent, 
concededly an équivalent of one of the United States patents. 
The défendant ofïers no ground for this unusual relief under 
such circumstances, except that the relevancy of thèse patents must 
some day be decided. I should disregard every rule applicable to 
rehearings, were I to allow the application. The références are not 
foreign (omitting the Lake British patent), and there is no suggestion 
of a reason why they should not hâve been originally discovered. The 
plaintifï refuses to allow the cause to go on without the right to ofïer 
rebutting évidence at least by the explanation of experts, and it is 
within its rights in so objecting. If trials are to conclude anything, the 
counsel must be held responsible for their préparation at the outset. I 
shall therefore décline to consider the new références. 

I therefore proceed to the question of infringement. The defendant's 
machine is so made that at least at the outset the belt, which holds the 
paper by a résilient pressure upon the heater, moves forward at a slow- 
er rate than the upper and lower rollers advance it through the ma- 
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chine. This is accomplished by a diflference af gearing which insures 
a slight backward drag upon the top surface of the paper against the 
forward pull of the two wheels. The belt does not, therefore, advance, 
but, on the contrary, retards the paper in its passage, because the dif- 
ferential between the speed of the belt and the pull of the rollers neces- 
sarily results in a backward wipe of the belt along the upper face 
of the paper, a f unction which is claimed to hâve advantages in smooth- 
ing out air bubbles in the cernent. The patentée no doubt supposée he 
effected this same resuit by the "ironing efïect," which he speaks of 
on page 1, lines 92-94. He assumed, and it necessarily foUows from 
his disclosure, that the paper and the belt, IS, travel at the same rate, 
but any results which he secured by the "ironing efïect" on the lower 
surface the: défendant has retained. Even if the backward wipe im- 
proves this resuit, it is only by an added f unction; the whole effect 
of the original disclosure remains. 

The defendant's position is that the claims in suit — the first six — do 
not admit of a construction which will include such a machine. Claim 
1 has the phrase, "means spaced therefrom and movable in relation 
thereto for advancing the paper and holding it in résilient engagement 
with said heater." The question is : First, whether it must be a single 
"means" which at once advances the paper and holds it in engagement ; 
and, second; whether, if the means may be double, the rollers of the 
défendant are "spaced" from the heater and "movable" in relation to 
it. I do not think that the "means" need be single. If the belt, 1£, were 
eut in half and the left-hand half ran on idlers, while the right-hand 
half advanced the paper, I should not think infringement would be 
avoided. Second, are the defendant's means for advancing the paper 
and for holding it in engagement spaced from the heater and movable 
in relation thereto ? The defendant's belt which holds the paper in 
engagement fulfills both thèse conditions in exactly the same way as 
Langstons'. What of the advancing means ? The upper belt of Langston 
does not alone advance the paper ; it is the grip between the right-hand 
part of that belt and the lower belt, IS. Only a part, therefore, of the 
advancing means is vertically spaced from the heater, and thèse two 
belts are in precisely an analogous position to the heater as the two 
rollers of the défendant. Moreover,two such rollers are exactly the 
équivalent of two such belts ; they operate in the same way, and they 
do the same.thing. If the défendant had divided the upper belt as sug- 
gested above, I cannot suppose that any one would hâve thought the 
claim avoided. The further change of the upper and lower gripping 
belts into rollers would certainly hâve been an équivalent. I therefore 
find that the advancing and holding means are spaced from and mov- 
able in respect of the heater in exactly the same sensé as Langston's, 
and that claim 1 is infringed. 

r also find claim 3 infringed. The paper is advanced in Langston, 
as I hâve said, by the grip between the right-hand part of the upper belt 
and the lower belt. The paper is advanced in Raffel by that part of the 
Tubber rollers slightly flattened by pressure which is parallel with the 
paper. As the rollers rotate, this part, even though it were a mère 
tangential point, necessarily moves parallel with the surface of the 
heater. As the rollers are a précise équivalent, as I hâve said, for 
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the belts, the languag of the claim serves to cover the defendant's 
device. 

However, claim 2 siems to me not to be inf ringed because the "pres- 
sure-applying mechansm" does not advance the paper. It is an undue 
extension of the worcs when the several claims are read together, to 
hold that the rollers of the défendant are part of the "pressure-apply- 
ing mechanism," as th;y must be to infringe. 

Verbally taken, chim 4 is clearly inf ringed, except for a 
doubt arising from the phrase "traveling with the corrugated 
strip." The defendant's belt does not travel at exactly the same 
speed as the paper, but nothing in the patent or in the art requires such 
a limited interprétation. If, as above suggested the defendant's 
belt traveled upon idlers, obviously the claim would be literally in- 
cluded. Instead, being positively actuated, it travels at a slightly 
lower speed. Yet the words.had best be held to exclude only a fixed 
folding means, below which the paper is drawn f rictionally. Taken 
literally, the more natural meaning of the language would, it is quite 
true, cover only a belt traveling at exactly the same speed ; but ail the 
results of the plaintiflf's mechanism are accomplished by the defend- 
ant's and in the same way, because, as I hâve said, although the belt 
has a differential of speed as against the rollers, the "ironing efïect" 
of wiping the paper under pressure forward across the face of the 
heater still remains, even if it is improved upon. It may be said that 
the effect would be as good if the belt were stationary, but the means 
would be différent, and no one can kinow whether the resuit would be 
the same or not. The point hère is that the defendant's upper belt 
retains the forward wipe relative to the face of the heater, and does 
so by traveling in the same direction, and with substantially equal speed, 
•as the paper itself . 

Claim 5 I am disposed to hold not infringed because the belt does 
not advance the paper. If that had been the only claim, I should not 
hâve hesitated to think the doctrine of équivalents applicable, because 
the rollers are an équivalent for the right-hand part of the belt ; but 
where there are, as in this patent, multiplied claims, some différences 
must be attributed to each, and such a term as "endless belt" must be 
more literally applied than if it stood alone. 

At the hearing I held claim 6 not infringed, but I must say that 
without that opinion before me I cannot now recall why I should bave 
done so. The fact of claim 6 is nôt of any practical moment, and I 
shall not disturb the fînding. Costs must be divided in any case owing 
to my décision upon claims 2 and 5, though my présent disposition 
would be to hold claim 6 infringed. 

I therefore hold infringed claims 1, 3, and 4, and not infringed claims 
2, 5, and 6. I bave throughout disregarded the question whether in 
actual opération the differential of speed between Raffel's belt and his 
rollers disappears. In the view I take of the claims, this is a matter 
of no conséquence. It is at best a very vexed matter depending upon 
how far the differential in speed in fact disappears and how far I must 
impute to the défendant, as a contributory infringer, a knowledge of 
this inévitable practice which users will make of the machine. A much 
firmer basis for décision appears to me to exist in the character of the 
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machine as ît îs put out. In no event can I see hat the resuit would 
be changed as regards daims 2 and 5. 

[7] I next take up what amounts to a reargunent of my décision 
regarding Lacaux's French patent, upon the thetry that it is the dé- 
livré date and not the publié date which counts. l hâve, it is true, not 
heard the plaintiff upon this question ; but the drfendant has stated its 
position fully, and as I deem the patent irrelevait, even if the délivré 
date does détermine the question, there is no occasion for waiting to 
hear the other side. Claims 1, 3, and 4 call for astationary heater, and 
claim 4 that the facing strip shall pass in enjagement with it. In 
Lacaux there is no stationary heater and if tte felted table, ;, were 
made into such, the facing strip would not corne into engagement with 
it and there would be no "ironing eiïect" as referred to on page 1, 94, 
above mentioned. The défendant, of course, recognizes this and only 
^asserts that the changes necessary to conform Lacaux into Langston 
are ail suggested in Ferres, and that the necessary changes in Ferres 
are suggested in Lacaux. At the outset it must be noted that some of 
the defendant's assertions about Lacaux are inaccurate. Thus, it is 
far f rom true that : 

"If the lower endless belt of the French patent were stationary, we would 
hâve the précise and exact structure of the Langston patent." 

The belt (conducteur, i) is the means of conveying beat from the 
revolving heater (cylindre, h),- and, if this belt were stationary, there 
would be no drying means at ail, except so far as the mère tangential 
point of the cylinder at the very entrance of the paper might most 
inefifectively dry the paste. The whole theory of Lacaux was of a belt 
which should be heated, and give up its heat during its passage syn- 
chronously with the paper, to be reheated upon the revolving, steam- • 
filled cylinder after it had left the paper. Nor is it true to say that : 

"The French patent shows every single élément of every one of the Lang- 
ston's claims except the statlonariness of the lower heater." 

The means for advancing the paper comprise the lower flexible 
strip (conducteur, i), which is in no sensé spaced from the heater, if 
the felted table were turned into a heater. Moreover, as already said, 
the facing strip would not come into engagement with the heater in any 
possible readjustment of the machine. 

[8, 9] It is quite true that one could take Lacaux's belt and, by com- 
bining it witli Ferres, make a machine which would anticipate the 
Langston, if Rafïel infringes. The floating upper heaters of Ferres 
(for the défendant is quite right in saying that thèse heaters float upon 
the paper) would be taken off, and there would be substituted a heavy 
belt such as Lacaux shows. The question of patentability, therefore, 
may fairly be said to rest upon whether such a combination of several 
éléments requires invention, and the patent has no presumption in its 
favor, since Lacaux was not discovered by the examiner. Whether a 
combination of several éléments requires invention is the commonest is- 
sue in patent causes, and dépends upon the degree of originality which 
the court chooses to set up to protect the public against the monopoliza- 
tion of what ordinary artisans with ordinary incentives would hâve 
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accomplished anyway. We must not suppose that only he îs an îtiven- 
tor who has the insight of genius. A person who by a persistent séries 
of experiments éliminâtes one af ter another of ail possible combinations 
may be an inventer, though each combination is obvious enough as a 
possible permutation. Indeed, it is such patient work by trial and 
error that the inducement of a patent would be most likely to call out, 
for genius often works without any incentive but its own expression. 
Therefore we are so familiar with the dictum that a good invention 
may seem obvious once it has proved successful. 

If we are to suppose a person with Ferres and Lacaux befofe him, 
setting out to experiment with the possible combinations of their élé- 
ments, it would take no talent out of the common to sélect as one com- 
bination Lacaux's belt with Ferres' heatef ; it would be one of a num- 
ber of possible machines. But the final sélection of the successful com- 
bination would involve just the expérimentation which may constitute 
invention, and, when the expérimenter has by trial finally ascertained 
which combination is in fact fruitful, he has made an advance, though 
he is no son of Archimedes. It is only when the resuit of the combina- 
tion is familiar in analogous situations, so that its appropriateness at 
once jumps to the eyes of an ordinarily compétent artisan, that we 
should deny to an inventer the fruits of his work. 

The suggested combination of Ferres and Lacaux, might, or might 
not, hâve proved such a fruitful experiment. It is impossible to specu- 
late upon it, now that it has shown its value. Even if it took an origi- 
nal insight merely as a possible hypothesis, its trial and démonstration 
among ail the alternatives are enough to constitute it an invention, so 
long as past expérience did not at once show that it must inevitably 
work successfuîly. There was no such expérience, and no ordinary 
artisan would hâve known that it would necessarily resuit in a success- 
ful answer to what the art required. I therefore find that the addition 
of Lacaux to the art does not invalidate the patent. 

A decree will be entered adjudging the 42 defendant's machines 
manufactured to be infringements of claims 1, 3, and 4, and directing 
the master to take an account of the profits and damages upon the 
same, which will in turn corne on for confirmation. 

An order may also go denying the defendant's application for a sec- 
ond rehearing to introduce the United States patents mentioned in the 
brief and the Lake British patent. 



SHIPMAN V. FRANK et aL 

(District Court, D. Maryland. September 11, 1916. Rehearing Denied January 

3, 1917.) 

1. Patents ®=»124 — Validitt — Peaud in Pboctjeing. 

Where, though a prior patent was cited against some of plalntiff's 
claims, plaintlff proceeded and secured a patent Includlng other claims, the 
fact that he subsequently applled for a relssued patent, on the theory that 
in View of the disclosures of the prior patent another of his original claims 

€=:»For other cases sec sam« toplc & KEY-NUMBER In ail Key-Numbertd DlgesU & Indexes 
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was too broad, does not establlsh fraud In securing the patent, though 
plàlntiff doubtless read the prior patent; for actual fraud must be proven, 
and It cannot be assumed that plaintifif saw the Interférence which was 
not discovered by the Patent Office examiner. 

[Ed. Note. — Foi other cases, ses Patents, Cent. Dlg. § 176; Dec. Dlg. 
<©=>124.] 

2. Patents <@=s>138(1) — Reissued Patents — Lâches in Seekinq, 

Though plalntlff's original patent was issued in 1905 on an application 
flled In IQOé and he dld not untll 1915 apply for a reissued patent, on the 
ground that one of hls clalms was too broad, the reissued patent wlll not 
be held Invalid on the ground of lâches In seeking a reissue, notwithstand- 
Ing about nine months before application therefor defendant's attorney 
adviâed plalntlff that hls broad clalm was antlclpated ; for, while a 
patentée must. use reasonable diligence In seeking a reissue, yet knowledge 
that a clalm is too broad Is necessary before action Is requlred, and plaln- 
tlff was npt bound to accept the statement of defendant's attorney made in 
negotlatldiis for the disposai of his patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. S§ 201, 201^4, 203 ; 
Dec. Dlg. €=»138(1).] 

3. Patents- <S=»62 — Validity — Anticipation. 

A patent wlll not be held invalid on the ground of anticipation, where 
the évidence was sufflcient only to raise a doubt as to whether the pat- 
entee's invention was antlclpated. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. | 78 ; Dec Dig. 
<S=>62.] 

4. Patents <@=!>157(1) — Claims — Con6tbuction. 

Where a patent by reason of sllght use, notwlthstandlng appréciable 
advertisement, appears to hâve been of llttle practical value, It Is not en- 
titled to a broad construction. 

tEd. Note.— For other cases, see Patents, Cent. Dlg. §§ 229, 230; Dec. 
Diig. <g=s>l5.7(l).] 

5> Patents ®=!>328 — Vamditt — Infbingembnt. 

The Shipman patent. No. 783,902, of February 28, 1905, and reissued 
patent No. 13,903, of April 20, 1915, for a carbureter, held limlted to a 
device where the closlng movement of the valve was retarded by a dash 
ppt, and, as Umited, not infringed by défendant. 

In Equity. Bill by Ralph Shipman against Joseph Frank and Sid- 
ney Frank, trading as Frank Bros. Bill dismissed. 

. John Watsoh, Jr., of Baltimore, Md., and Robert Watson, of Wash- 
ington, D. G,, for plaintiff. 

John E. Cross, of Baltimore, Md., Charles W. Hills and Charles W. 
Hills, Jr., both of Chicago, 111., and Edwin F. Samuels, of Baltimore, 
Md., for défendants. 

ROSE, District Judge. Plaintiff says défendants hâve sold a car- 
bureter which ififringes the fifteenth cl^im of his reissued patent 13,903, 
granted April 20, 1915. The défendants are Baltimore dealers in auto- 
mobile supplies. The carbureter was made by Findeisen & Kropf 
Manufacturing Company, an Illinois corporation. It has a great in- 
terest in the controversy, the nominal défendants scarcely any. It 
has come into the case and taken charge of the défense. For con- 
venience it will be- called the "défendant." 

iÊ=3For othec-cases see same topio & KBY-NUMBEE In ail Key-Numberea Digests & Indexe» 
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The original patent was numbered 783,902. Tt was issued February 
28, 1905, in pursuance of an application filed January 8, "1904. 

The Défenses. 

The défenses are invalidity and noninfringement. To sustain the 
former, four grounds are assigned : (1) Fraud in procuring the orig- 
inal issue. (2) Lâches in asking for the reissue. (3) Prior use by one 
Menns. (4) Anticipation by various British and American patents. 
Of thèse in their order. 

Fraud in Procuring the Grant of Original Claim 15. 

[1] In asking for the reissue, plaintiflf said that in the light of the 
disclosures of the Butler patent, 423,214, the original claim 15 was 
too broad. In the course of the prosecution of the original application, 
this Butler patent was cited against other of plaintiff's clainis. It was 
not mentioned in connection with claim 15. Défendant points out that 
nevertheless at that time plaintiff's attention was called to it. He 
must hâve read it. If he did, it is argued he must hâve perceived that 
claim 15 covered much to which he had no right. To persist in his 
application for it was, it is contended, knowingly to seek a patent 
for more than he had invented. Actual fraud must ordinarily, perhaps 
must invariably, be shown before a patent can be held void on this 
ground. The examiner in the Patent Office had the Butler patent 
before him. He did not discover its pertinency to claim 15. Plaintiff 
may hâve been equally honest and equally dull. 

Lâches in Seeking a Reissue. 

[2] The reissued patent differs from its original in the wording of 
the claim in suit. In ail other respects they are identical. The change 
in the phraseology of that claim has no other effect than to narrow 
its scope. Nevertheless, it is said that plaintiff waited too long to ask 
for it. He did not make his application for the reissue until March 
15, 1915, more than ten years after the patent was granted. Mère 
lapse of time after the issue of a patent does not by and of itself bar 
the right to disclaim or to obtain a strictly narrowing reissue. A pat- 
entée, it is true, must act with reasonable promptness after he knows 
that his patent or some of its claims are too broad; but knowledge 
must précède action, and, until he knows that his claim coyers some- 
thing he has not invented, he is not bound to do anything. He is not 
required to believe everybody who tells him that his claim is invalid. 
Very possibly, as défendant contends, a patentée even before he knows 
his grant is too broad may so act as to shut off his right to disclaim 
or to seek a narrowing reissue. It would be unsafe to say that there 
are no circumstances in which such an estoppel would be raised. Jnto 
such questions there is no occasion hère to go. In this case nothing 
is shown which even tends to make it inéquitable for plaintiff to stand 
upon the reissue he has obtained. It is true that about 9% months 
before the application for the reissue was filed defendant's lawyer 
told the plaintiff that claim 15 was anticipated by the Butler patent. 
This statement was true, but plaintiff was not bound to believe it. 
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Défendant was then in treaty with him for the purchase of his pat- 
ent, or, at ail events, had been in such treaty a few days before. He 
may hâve thought what was said as to the worthlessness of claim 15 
was merely the proverbial, "It is naught," of the would-be buyer. 

Prior Use by Menns. 

[3] The défendant has produced a carbureter made by one Menns. 
It embodies the invention described in the claim in suit. The contro- 
versy is as to whether it was made before or after plaintifï applied 
for his patent. Much évidence has been taken concerning it, and a 
good deal of heat has been generated in the process. A minute analysîs 
of the testimony relating to it would serve no purpose, The conclu- 
sion would be merely that it is doubtful whether Menns made his de- 
vice before or after plaintiff asked for his patent. Under such a state 
of the proofs, this particular défense fails. 

Anticipation by Prior British and American Patents. 

[4] A number of patents hâve been offered in évidence. Highly 
compétent experts hâve -discussed them from many différent points 
of view. The défendant has had constructed devices which its experts 
say embody the inventions shown in thèse patents. As is usual, the 
witnesses for the défendant assert that, when they hâve donc any- 
thing not alluded to in the patent or not precisely therein described, 
they hâve used only the skill and discrétion which the patentée had 
the right to expect from the mechanic who undertook to reduce his 
invention to practice. Equally according to established custom and 
usage, plaintiff's expert replies that what has been donc is to recon- 
struct the various patented machines, not as the inventors intended 
them to be, but in the light of subséquent discoveries. No discussion 
of any of thèse patents or of what has been said about them will be 
attempted. I am not satisfied that the précise combination described 
in the daim at bar is to be found in any of them. I am not prepared 
to say that there may not hâve been invention in combining the old 
éléments as plaintiff did. It is true that, individually considered, each 
of thèse éléments was old, and that others had previously brought 
them, or some of them, together in ways which were not much unlike 
that of the plaintiff. For a number of years after plaintiff's patent 
was issued, little use was made of the combination covered by the claim 
in suit, although plaintiff gave it an appréciable advertisement. It is 
therefore possible that the forward step in the art taken by plaintiff 
was, after ail, of but little practical value. Under such circumstances, 
the claim is not entitled to a broad construction. 

Noninfringement. 

[5] Has the défendant infringed? The answer tums on a narrow 
issue. Prof. Carpenter, of Cornell, who was def endant's principal 
expert, pointed eut that there are ten éléments in the combination de- 
scribed in the claim in suit. He finds ail but one in defendant's device. 
The one which he thinks is missing is described in the claim itself as 
means for retarding the closing movement of a valve, which in both 
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defeiidant's and plaintifif's structures normally restricts the flow of air 
through the mixing chamber and is adapted to open by atmospheric 
pressure. The means actually used by the plaintiff to effect this re- 
tardation was a dash pot. The use of such an instrumentality to 
check toc rapid movement was old in this and in other arts. Défend- 
ant has a dash pot. In defendant's, as in plaintifï's device,_ the dash 
pot affects the speed of the valve movement, which, were it not for 
the dash pot, would close more quickly than it does. Plaintifï's claim 
may therefore be read upon defendant's structure. It must be, pro- 
vided the words used are to be understood as they would be by one 
who knew nothing of how they got into the claim. But they actually 
hâve a history, and one which for the purpose in hand is significant. 
The patent has always said that it is désirable to permit the valve to 
open rather freely and to retard the closing movement in order to 
avoid hammering against its stop. The mechanical construction of ' 
plaintifï's valve was such that some means to prevent hammering was 
necessary. It was called for entirely independently of any direct efïect 
hammering would hâve upon the opération of the engine itself. Had 
it not been supplied, the parts would hâve been worn out so speedily 
that the device would hâve been of no practical value. Nothing else 
is said as to the purpose of the retardation, except that it prevents any 
sudden closure of the valve when there is no demand for air. 

While the descriptive portions of the patent thus explained that the 
purpose of the retarding device was to prevent hammering resulting 
from toc sudden closing and that this end was to be reached by 
retarding the closing of the valve, the original fifteenth claim was 
not so limited. In it the retarding élément was described as "means 
for retarding the movement of the valve in question," comprising a 
"cylinder containing a liquid" ; that is, as the context shows, a dash 
pot. The claim literally construed would hâve covered ail carbure- 
ters containing the other éléments of the described combination and 
in which a dash pot retarded the movement of the valve in either or 
in both directions. Plaintiff himself ultimately reached the conclu- 
sion that in view qf the prior art a claim of such breadth could not 
be sustained. In his oath supporting his application for the reissue 
he said, among other things, that in the Butler patent there is shown 
a pump plunger in a cylinder in a fuel réservoir for pumping fuel 
into a mixing chamber, and that such cylinder, liquid, and piston neces- 
sarily cause some retardation of the movement of the valve, although 
such retardation is incidental and without functional purpose. In 
connection with the limitation introduced into the reissued claim that 
the retardation must be to the closing movement of the valve, this 
disclaimer necessarily requires that the claim shall be so construed 
as to exclude from it any structure in which there is a retardation 
even to closing, provided such retardation is not intended to serve any 
purpose of its own, and is merely incidental to the attainment of 
some other end. 

Plaintiff says, even so, défendant infringes, because in his view 
the retardation to the closing of defendant's valve is intended to 
prevent its fiuttering and actually achieves that purpose. Défendant 
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replies that it does not seek to make the closing of the valve a slow 
process or slower than it otherwise would be. Its aim as defined 
by itself and its experts is to insure that the valve shall open rather 
slowly, or that it shall "secure a certain pumping action in its ma- 
chine, which pumping action requires the introduction of a résist- 
ance to the opening of the valve. If there is any . resulting retar- 
dation to the closing, it is a mère purposeless incident. In defend- 
ant's structure there is little or no occasion to guard against the 
valve hammering upon its stop, if the word "hammering" is to be 
understood in its most literal sensé. Plaintiff nevertheless argues 
that the retardation of the closing movement of the valve helps to 
prevent fluttering, any tendency to which makes a carbureter unde- 
sirable. A properly constructed and adjusted dash pot will do much 
to prevent fluttering precisely as it has long been used to keep doors 
from slamming. A dash pot which retards the movement of a valve 
in one direction may, and ordinarily perhaps will, make slower the 
corresponding movement in the other. In this case the dispute is ail 
the more attenuated and difficult to follow because in modem high- 
speed multiple-cylinder engines there is little fluttering, so long as 
they are running at a constant speed. Everything is being done so 
rapidly that the valve has not time to change its position. It remains 
permanently open, in what is, for practical purposes, a fixed posi- 
tion. Fluttering takes place only when a sudden change of speed is 
made or attempted. As appearsfrom the admissions of the plain- 
tiff and bis expert under cross-examination, a carbureter in which 
the closing of the valve is retarded under such circumstances has 
certain disadvantages which occasionally might conceivably prove 
serions. 

The issue between the parties as to infringement vel non is both 
narrow and close. I am not convinced, however, that defendant's 
carbureter contains any élément which is intended to retard the 
closing of the air valve or in which any function is accomplished by 
any retardation to closing which may, incidentally to the opération 
of the machine in other respects, take place. 

It follows that, although the claim in suit is valid, défendants hâve 
not infringed it. The bill will be dismissed. 



INDIVIDTJAL DEINKING OUP CO. et al. v. PUBLIC SERVICE CDP CO. 
(District Court, E. D. New ïorb. November 29, 1916.) 

Patents <S=»109 — Claims Inseeted by Amendmbnt. 

Oa reargumènt additlonal patents bearing on the prlor state o£ the art 
would not change the décision on clalms which, though Inserted In a 
patent by amendaient long subséquent to flling of application, hâve been 
held valid because the drawings and spécifications were sufflciently made 
a part of and embodied In the claims to limit them to a patentable in- 
vention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 152; Dec. Dig. 
©=109.] 

&:^FoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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On rehearing. Decree directed. 
For prior opinion, see 234 Fed. 653. 

Clifford E. Dunn, of New York City, for plaintiffs. 
Briesen & Schrenk, of New York City, for défendant. 

CHATFIELD, District Judge. The défendant has applied for a 
rehearing of the case upon a number of patents, which he seeks to 
hâve added to the record for use in considering the prior art, in order 
to limit the plaintiffs' claims and thus avoid a finding of infringement,, 
if possible. The court has granted the motion to the extent of allow- 
ing thèse varions patents to be added to the record, but has denied the 
balance of the application for rehearing, and will direct a decree to 
be entered in accordance with the opinion previously filed. 

This case was tried upon the theory that the varions claims were in- 
valid, through their insertion in the patent by amendment long subsé- 
quent to the filing of the application. The court found against this- 
contention, and considération of the patents now urged would not 
change the décision of the court upon that point. The varions claims 
were classified by the attorney for the défense at the trial, and the 
décision of the court was to the effect that the disclosure of the draw- 
ings and spécifications was sufficiently made a part of , and embodied 
in, the claims to limit them to such interprétation that they should be 
held valid. From this standpoint, the addition of the patents now pre- 
sented would not change the décision. This court has not passed upon 
the language of each separate claim, nor upheld it as a broad, basic, 
pioneer claim for a device usable in other arts, and the décision of 
the court upon the record, with the patents in évidence, will not be 
changed from that previously rendered. 

Decree will be entered accordingly. 



MINEKALS SEPARATION, Limited, v. BUTTE & SUPERIOR COPPER C0> 

(District Court, D. Montana. November 28, 1916.) 

No. 8. 

1. COUBTS ®=>91(2) — FEDERAL CoUBTS PRECEDENTa. 

A décision of the Circuit Court of Appeals is blnding on the District 
Courts witliln tlie circuit, notwitlistandlag the Suprême Court had issued 
certiorari to review the same ; the issuance of certiorari not weakenlng 
Its efCeet. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 313, 326; Dec. 
Dig. (©=>91(2).] 

2. Patents <®=>306 — Injunction Pendentb I/Ite — Right to. 

After a décision in another case upholding the validity of complainant's 
patent, complainant sued défendant alleging infringement. The original 
suit was appealed to the Circuit Court of Appeals, and complainant's ap- 
plication for injunction pendante lite was denied on condition that défend- 
ant file a bond and agrée not to expand its opérations with the patent 
process and to file a monthly statement, etc. The Circuit Court of Ap- 
peals found that the patent was vold for want of uovelty and certiorari 

€=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
237 F.— 26 
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was granted by the Suprême Court. Held, that In such case, aa the eflfect 
of the décision of the Circuit Court of Appeals was net weakened by the 
granting of certiorarl, the order relatlng to defendant'a use of the patent 
process should be reversed, and the bond glven in lieu of an injunctlon 
pendente llte discharged. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 500, 501; Dec. 
Dlg. ©=306.] 

In Equity. Suit by the Minerais Séparation, Limited, against the 
Butte & Superior Copper Company for infringement of a patent. On 
motion by plaintifï for an increase of a bond given in lieu of an in- 
junction pendente lite, together with motion by défendant for dis- 
charge from further performance of the order requiring the bond. 
Motion of plaintifï denied, and that of défendant granted. 

Henry D. Williams, of New York City, and O. W. McConnell, of 
Helena, Mont., for plaintifï. 

Kremer, Sanders & Kremer, of Butte, Mont., and Sheridan, Wilkin- 
son & Scott, of Chicago, 111., for défendant. 

BOURQUIN, District Judge. After décision in Minerais Sépara- 
tion, Ltd., V. Hyde (D. C.) 207 Fed. 956, plaintifï brought this suit, al- 
leging infringement of the patent upheld by said décision. On hearing 
for injunctjon pendente lite, the évidence was the record of the Hyde 
suit, save sufEcient other to charge this défendant. The Hyde suit 
was then on appeal and soon to be argued, and this court denied the 
injunction sought on condition that défendant file a bond in the sum of 
$75,000, to secure plaintifï in damages and profits, if successful finally 
herein, and that défendant also file and perform an agreement to not 
expand its opérations with the patent process, and to file monthly 
statements of such opérations, pending suit. The order also recited 
that the parties might solicit modification if future conditions war- 
ranted. Défendant accepted the condition. 

The appeal in the Hyde suit resulted in the reversai of this court's 
decree. See 214 Fed. 100, 130 C. C. A. 576. The Suprême Court 
granted certiorari (235 U. S. 701, 35 Sup. Ct. 202, 59 L._ Ed. 432), 
and therein the cause was recently argued.* In the meantime occurs 
the war, defendant's product (zinc) advances in price, défendant in- 
creases its output, and therefrom pays over $13,000,000 in dividends. 
Thereupon plaintifï moves herein for an increase of the bond aforesaid, 
or that défendant be enjoined from further dividends, from further 
"increase in its plant," and from sale or incumbrance of its property, 
pending suit. It suffices to say défendant files answer to the motion, 
and in addition moves that it be discharged from further performance 
of the order aforesaid. 

[1, 2] Plaintifï's motion is denied, and the motion of défendant is 
granted. The Circuit Court of Appeals, having determined that plain- 
tifï's patent is void for want of novelty, thereby established its said 
judgment as the law of tiie land, so far as this and ail other courts 
oî this circuit are concerned, in any and ail cases wherein the évidence 
is substantially like that of, and so not fairly distinguishable from, the 

■ Reversed Dy Suprême Court, 242 U. S. 261, 37 Sup. Ct. 33, 61 L. Ed. — . 
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Hyde Case, until by the Suprême Court that judgment îs reversed. 
That the Suprême Court has said judgment under review in no wise 
weakens it as controlling authority in this circuit, nor relieves this 
court of the plain duty to accept and follow it until reversed. See 
Railway v. Bank, 60 Barb. (N. Y.) 234; Cernent Co. v. Riser (Tex. 
Civ.App.)137S. W. 1188. 

To do otherwise would violate the settled law of the relations that 
subsist between subordinate and appellate courts, would substitute dis- 
order for order in litigation, and would bring doubt and confusion to 
the exercise of rights. No légal principle or case is cited to the con- 
trary. It is true the judgment of the Circuit Court of Appeals by 
certiorari has been superseded, but only in so far as acts are required 
to exécute said judgment. For in so far as its self-executing quallty 
is concerned — that is, establishment of law for this circuit — that was 
accomplished, executed on its rendition and before certiorari, and 
remains law to this day undisturbed by the certiorari. 

As this suit now appears, defendant's user of the process involved is 
rightful before the law and without condition, and plaintifif has no 
cause of action ; and though the future may demonstrate the contrary, 
the court's authority to afïord plaintifî security cannot be invoked 
and lawfully exercised in spéculative anticipation, but only when that 
time arrives. The law as it is when orders are made dictâtes their 
nature, and not the law as it is hoped for, or later may be. It now 
appearing the aforesaid condition, imposed upon and accepted by de- 
fendant, was from mistake of law and without considération, défend- 
ant is rightfully reUeved from it. No other f eature now requires com- 
ment. 



THE GEORGE W. FIELDS. 
(District Court, S. D. New York. April 12, 1915.) 

1. Shipping <g=5>209(l) — Limitation dp liiABiLiTT— Right to Remedt. 

The ruie that proceedlngs for limitation of liability cannot be malntaln- 
ed, where the clalnis are less than the value of the vessel, inust be limlted 
to cases where the aggregate of the clalnis appears beyond question from 
the pétition or otherwise. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 652 ; Dec. Dlg. 
<®=>209(1).] 

2. Shipping <S='207 — Limitation of Liabilitt — Rigiit to Rkmedy. 

An owner luay limit hls liability for any act of the master or crew. 
[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 555, 643, 641 ; 
Dec. Dig. <g=»207.J 

J[n Admiralty. In the matter of the pétition of the Cornell Steam- 
boat Company, owner of the steam tug George W. Fields, for limita- 
tion of liability. On motion to dismiss. Denied. 

J. Parker Kirlin, of New York City, for petitioner. 
Mark Ash, of New York City, for claimant. 

^=s>F0r other cases see same toplc & KEY-NUMBER in ail Key-Numberect Dlgests & Indexes 
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LEARNED' HAND, Kstrict Judge. [1] It is now settled that a 
single claim will support a limitation proceeding. White v. Island 
Transportation Co., 233 U. S. 346, 34 Sup. Ct. 589, 58 L. Ed. 993. 
But it has been decided in the Ninth circuit that this single claim must 
be greater'than the value of the vessel. Shipowners' & Marchants' 
Transportation Tugboat Co. v. Hammond Lumber Co., 218 Fed. 161, 
134 C. C. A. 575. The last seems also to hâve been Judge Brown's 
opinion. The Garden City, 26 Fed. 766, 772. But in the same case 
Judge Brown held a pétition valid, though the claims actually brought 
were a very small part of the value of the vessel, because he could not 
say that there might not be other claims which he would not ask the 
petitioner to wait for. He held it was not necessary to aver or prove 
that the aggregate of the claims was more than the value. Judge Chat- 
field made the same ruiing in The Defender (D, C.) 201 Fed. 189. 
Perhaps it is true that, if there be a single claim, less than the value, 
the proceeding is unnecessary, and the reasoning applies équally well, 
if the aggregate of several claims, definitely known, be less than the 
value. The practical difficulty lies in knowing whether the claims 
actually filed are the only ones, and, if there are others, how many they 
are and how large. If the pétition were to allège that the aggregate 
of ail possible claims was less than the value, if the statute of limita- 
tions had rùn upon ail claims, as suggested by Judgé Chatfield in The 
Defender (D. C.) 201 Fed. 189, if the nature of the accident were 
such as could resuit by no chance in more than one claim (Shipowners', 
etc., Co. v. Hammond Lumber Co., 218 Fed. 161, 134 C. C. A. 575), 
then the pétition might be open to exception, but hère there is nothing 
of that sort. 

The petitioner allèges that he has heard of other claims from the 
crew for persoftal in jury and loss of effects, though none hâve been 
made. It does not appear how many men were on the boat, or whether 
they suffered any personal injury; the statute of limitations has not 
run, and it is not yet f ancif ul that they might sue. I think it clear that 
the petitioner should not be required at his péril to aver and prove that 
there are claims for more than the value of the vessel, for, if he fails, 
he loses his limitation, without any assurance that there may not be 
others which he may not know. If the rule has any application, it 
; must be limited to cases where the aggregate of the claims appears 
beyond any question, either from the pétition or elsewhere. If the 
affidavit may be considered on this application, it is far from making 
the necessary proof. 

[2] The second point is that the injury was not caused by the tug, 
but by the default of the petitioner under its contract. In Richardson 
V. Harmon, 222 U. S. 96, 32 Sup. Ct. 27, 56 L. Ed. 110, it was held 
that the owner might limit for any act of the master and the crew. 
It appears from the pétition that the Fîelds was the only tug in the 
vicinity, and the fault, if any, must necessarily hâve been either in 
leaving the Bourne No. 6 at the beginning, or in failing to go to her 
during the storm. Either was a fault of her master or crew, and is 
within the statute. 

L,aches seems to be no défense to the proceeding. The motion to 
dismiss is denied. 
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THE TUG NO. 16. 

(District Court, S. D. of New York. November 14, 1916.) 

Shipping ®=209(3) — Limitation of Liability— Right of Kemedt. 

A shipowner Is prinia facie entltled to a limitation of liability, and the 
limitation wlU be denled him, if at ail, only when respondent can show that 
it can hâve no possible value to him, which must be shown by allégation 
and proof, and cannot be done by affldavit. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 652; Dec. Dig. 
«S=>209(3).] 

In Admirai ty. In the matter of the pétition of the Standard Trans- 
portation Company, owner of steam tug No. 16, for limitation of lia- 
bility. On motion to vacate injunction. Denied. 

This arlses on a pétition to limit the liability of a shipowner for a collision 
at a pier near Fifty-Sixth street, Brooklyn, N. Y. The pétition allèges that 
its tug was movlng out one of its barges from a slip. It then proceeds to 
allège: "After getting the tow under way, the tug was stopped so that the 
barge œight come out at slow speed under its own stem way. When the 
barge, stlU movlng slowly, was half way out of the slip, she rubbed slightly 
alongside the pile driver. At this time the men on the pile driver were ob- 
serving the movements of the tug and tow. No damage was sustalned by 
either the barge or the pile driver, but It is contended that one Mikal Oison 
received some Injuries to his left foot." It then allèges that Oison has brought 
an action for $25,000 damages in the state court, and that "other sults may be 
begun for damage or loss resulting from sald eontract" and that the value of 
the tug Is $40,000. 

Oison moves to vacate the usual injunction against other suits, and files an 
affldavit alleging that: "In taking the vessel from said slip, said tugboat 
caused and allowed said vessel to come with considérable force against a cer- 
tain pile driver whlch was lying adjacent to the pier at which tiie plaintlfl! 
was working, and caused the sald pile driver to crowd against the piling, 
catchlng the plalntlfC's foot, and causing the damage complalned of. The 
only persons working at or about the scène of the accident at the time were 
Adolph Larsen, Samuel Gunderson, August Johnson, and Ben Madison. That 
none of sald persons received any injuries at the time aforesaid, or at any 
oth«r time, by reason of said collision. No damage was done to the pile driv- 
er nor to the pier." No counter affldavit is filed. 

William F. Purdy, of New York City, for the motion. 
B. W. Wells, of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as above). 
Judge Brown held in The Garden City (D. C.) 26 Fed. 766, 770, that 
it was not jurisdictional to allège and prove that there were other 
claims, when the value of the vessel was greater than the claim actually 
made, yet it is perfectly clear (page 772) that he did not consider the 
question irrelevant whether or not such claims were possible. His lan- 
guage in Briggs v. Day (D. C.) 21 Fed. 727, 731, shows the same opin- 
ion. Similarly Judge Adams, in The Hoffmans (D. C.) 171 Fed. 455, 
462, assumed that, if there were not even "the merest possibility" of 
future claims, the pétition might not lie. The same idea is shown in 
The George W. Fields (D. C.) 237 Fed. 403, filed April 12, 1915, and 
in TheDefender (D. C.) 201 Fed. 189. If that "merest possibility" do 
not exist, the pétition has been held bad. Shipowners', etc., Go. v. 
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Hammond Lumber Co., 218 Fed. 161, 134 C. C. A. 575. The theory 
in such case may be that the statute is only to protect shipowners f rom 
liability, not arbitrarily to give them a pecuHar forum, especially since 
an admiralty court sits with a jury in certain jurisdictions. 

It has now been finally decided that a single claim is enough to sus- 
tain the pétition (White V. Island Trans. Co., 233 U. S. 346, 34 Sup. 
Ct. 589, 58 L. Ed. 993), contrary to the early impression in this district 
(the Rosa [D. C] 53 Fed. 134), and it may be urged that, since the 
limitation could be effectively enforced by a state court, where there 
was only a single daim, that case should be taken as holding that the 
pétition lies, even when the single claim is less than the value of the 
vessel. Yet in White v. Island Transportation Co., supra, the claim 
was larger than the value, and ail that the case necessarily décides is 
that the shipowner in that event has his option of forums ; it need not 
be taken to décide that, where there is no need of any limitation at ail, 
he may enjoin the usual common-law remédies, which are, indeed, pre- 
served by the statute. 

If so, the shipowner ought not to be allowed to avail himself of a 
merely colorable possibility, to say nothing of a manifest impossibility, 
such as existed in Shipowners', etc., Co. v. Hammond Lumber Co., su- 
pra. Although the allégation of this pétition — i. e., that there "may 
be" other claims — ^be not necessary, yet an allégation in the answer 
might be a défense that there was no possibility of any such. I do 
not mean to décide that question hère, because it is not necessary. I 
only mean to say that, if it be a good défense, at least the respondent 
must undertake the burden of establishing it, and that he may not do 
so by affidavit, but must do so by trial. White v. Island Trans. Co., 
supra, 233 U. S. 350, 34 Sup. Ct. 589, 58 L. Ed. 993. In short, a 
shipowner as such is prima facie entitled to the privilège, and the lim- 
itation will be denied him, if at ail, only when the respondent can show 
that it can hâve no possible value to him. Consequently a mère aiS- 
davit like this does not require any answer; if it did, the shipowner 
must look about and leam the facts at his péril. The best that th« 
respondent can do is by traverse to the pétition or by défense in hi» 
answer to prove that there is no such possible danger. 

This application is therefore denied, but the cause may hâve a préf- 
érence, if the respondent wishes it. 



THE SOPHIA JOHNSON. 

(District Court, W. D. Washington, N. D. May 10, 1916.) 

No. 3259. 

X. Maeitime Liens ®=>42 — Supplies— ApywcATioN of Paymknts. 

Intervener sold oil from tlme to tlme to the owner of a vessel for com- 
mercial purposes, and also for the use of the vessel. It was ail charged 
In' a gênerai account, and ail payments were credlted to such account. 
Held that, after suit brought against the ressel by other lien claimants, 
intervener could not change the application of the payments made to tho 
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items bought for commercial purposes, and assert a lien for th.e oU fur- 
nished to the vessel during the entire period. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. § 80; Dec 
Dig. <§i»42.] 

2. Payment ©=>47(1) — Application of Patmekts. 

An application of pajhiients, once made, cannot be changed, so as to af- 
fect the rights of third persons. 

[Ed. Note. — For other cases, see Payment, Cent Dig. § 127 ; Dec. Dig. 
®=>47(1).] 

In Admiralty. Suit by H. W. Starrett, doing business as the Sun- 
set Boat & Engine Company, against the schooner Sophia Johnson. 
On exceptions of libelant to allowance of daim of the Union Oil Com- 
pany. Exceptions sustained. 

Daniel Landon, of Seattle, Wash., for libelant. 
Cassius E. Gates, of Seattle, Wash., for intervening libelant Union 
Oil Co. 

NETERER, District Judge. This cause was referred upon stipu- 
lation of parties to the commissioner to take testimony and report find- 
ings and conclusions. Exceptions are now filed to the allowance of 
the claim of the Union Oil Company as reported by the commissioner. 
The testimony shows that in 1914 the Union Oil Company entered into 
an arrangement with the owners of the schooner Sophia Johnson, by 
which it furnished oil to the owners of this vessel, and for commer- 
cial purposes, and for fuel on the vessel. This oil so furnished was 
sold to varions fishermen and patrons located at various points upon 
Puget Sound. Thèse items were furnished upon an open account 
charged to "Schooner Sophia Johnson, Owner's Acct. Salhe & Thues- 
eh." The first entry appears May 15, 1914, and oil was furnished 
from that time upon a current account until the 9th of March, 1916. 
During this time it appears that $10,665.32 worth of oil had been 
furnished. Upon this account was paid from time to time the sum 
of $9,694.18, leaving a balance due of $972.14. Intervening libel was 
filed to recover this full amount, but upon the hearing before the com- 
missioner intervening libelants abandoned recovery for the full amount, 
and sought to apply ail of the payments made upon the items in the 
account for oil furnished for commercial purposes, and produced "de- 
livery slips" covering the period of time showing that $755.14 had 
been furnished to the vessel for consumption as fuel by the vessel, and 
elected to apply the moneys paid to the oil furnished for commercial 
purposes, and hold the lien on the vessel for the fuel furnished dur- 
ing the entire period. 

[1] I think the exceptions of the libelant must be sustained. The 
intervening libelant would hâve the right to apply a gênerai payment 
made to any account which it may hâve against the debtor when no 
apphcation is made by the debtor himself, but this must be clone at 
the time and before any controversy arises. The Mary K. Campbell, 40 
Fed. 906. It is too late to make application of payments while pre- 
paring for suit, or after suit is mstituted. Taylor v. Coleman, 20 Tex. 
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772; Norris v. Beaty, 6 W. Va. 477. In the instanticiase there was 
but one account. The payments, as disclosed by thé'téstimony, were 
credited to the cUrrent account, in which were theHêîhs of dil fur- 
nished for the commercial purposes, as well as the oil for consump- 
tion uppn the vessel. Nothing appears in the- account to indicate any 
intention on the part of the intervening libelants other than to furnish 
the oil upon the gênerai current account. A party cannot intermingle 
items for which he has a lien with items for which he has no lien, and 
then assert a lien for the entire amouht. Such is construed into a 
fraudulent intent, and the entire claim is defeated. 

[2J The payments made were applied to the gênerai account, and 
that included some items for whîch a lien is now asserted, and after 
the application of the payment by the creditor, it cannot be altered by 
him, except by mutual consent. Pearee v. Walker, 103 Ala. 250, IS 
South. 568. And where application is made at the time of payment, 
no change in appropriation can afterwards be made, so as to affect the 
equities of third parties. Terhune v. Colton, 12 N. J. Eq. 232. The 
only right that the intervening libelant in this case can hope to hâve 
will be to recover for such oils as were fumished to the schooner for 
fuel within 90 days prior to the filing of the libel herein, as remain 
unpaid after the application of ail payments to the account current 
(The Edith [D. C] 217 Fed. 300), and hâve àllowed as a claim of 
the second class the unpaid items furnished prior to such time, after 
being credited as indicated, and an order may be presented accordingly. 



In re ARCHBOLD & HAMILTON. 
(District Court, N. D. Oallfornla, First Division. November 16, 1916.) 

No. 10025. 

Bankbuptct <S=»132 — ^Tkustee— Sélection. 

AU of the credltors save one voted for a parttcnlar person as trustée, 
but the bankrupt objected to hls sélection on the ground that the firm of 
attorneys who represented hlm were also attorneys for a creditor who 
was clalmlng the retum of merchandlse dellvered to the bankrupt upon au 
alleged asslgmnent It was represented that the one whose sélection as 
trustée was opposed would engage addltlonal attorneys, and that the at- 
torneys already selected would not, In case of confllct of interest, represent 
the creditor. Meld that, while the sélection of trustées brought about by 
persons havlng an adverse Interest to that of the gênerai credltors should 
be denled, It was Improper In such case for the référée to refuse to approve 
the sélection of the trustée by the credltors. 

[Ed., Note. — For other cases, see Bankruptcy, Cent. Dlg. § 190; Dec. Dlg. 
<S=»132.] 

In Bankruptcy. In the matter of the bankruptcy of Archbold & 
Hamilton. Proceedings to review an order of the référée refusing to 
approve the sélection of Joseph Golden as trustée. Order reversed, 
with directions, and subséquent proceedings relative to the sélection of 
a trustée set aside. 

Ê=9f'or other cases see same toplc £ KEY-NUMBER in ail Key-Numbered DigestB & Indexai 



IN EE AKCHBOLD & HAMILTON 409 

Driver & Driver, of Sacramento, Cal., for bankrupts. 
Asher, Meyerstein & McNutt and Rothchild, Golden & Rothchild, 
ail of San Francisco, Cal., for certain creditors and trustée. 

DOOLÏNG, District Judge. At the first meeting of creditors, which 
was held on May 5, 1916, ail of the creditors that voted for trustée vot- 
ed for one Joseph Golden for that office. The amount of claims thus 
Yoted was $3,582.14. An objection was made by the bankrupt to this 
sélection on the ground that the firm of Rothchild, Golden & Roth- 
child, attorneys, who were the attorneys for said proposed trustée, 
were also attorneys for Strouse & Bros., a creditor of said bankrupt, 
who was claiming the return of certain goods and merchandise deliv- 
ered to the bankrupt upon an alleged consignaient. Joseph Golden is 
not a member of the firm above named, but would, if elected trustée, 
employ the said firm as his attorneys. The référée refused to approve 
the sélection of Mr. Golden, basing such refusai upon the ground that : 

"There was a reasonable cause to belleve that a conflict of Interest mlght 
hâve arisen by reason of the fact that Messrs. Rothchild, Golden & Rothchild . 
were attorneys for Strouse & Bros., who were claiming the retum of certain 
merchandise of the bankrupt estate." 

It was stated to the référée that, if it should af terwards appear that 
there was any conflict between the interests of the creditor, Strouse & 
Bros., and the trustée, the firm of Rothchild, Golden & Rothchild would 
not represent the claim of said Strouse & Bros., and that said trustée 
would hâve as his counsel, not only the firm above named, but also the 
firm of Asher, Myerstein & McNutt, and Messrs. J. P, Keleher and 
Joseph Kirk. 

This court has at différent times clearly expressed itself upon the 
impropriety of the représentation by the same attorney of conflicting 
interests. The court has also in several cases approved the action of 
référées in refusing to approve the sélection of trustées brought about 
by persons having an interest adverse to that of the gênerai creditors 
of the estate. The rules heretofore laid down by the court in thèse re- 
spects will not be relaxed ; but, on the other hand, they will not be un- 
duly extended, so as to deprive creditors acting in good f aith f rom con- 
troUing the élection of trustée. Under ail the circumstances disclosed 
hère, I cannot agrée with the referee's conclusion that the sélection of 
Joseph Golden as trustée was one which should not be approved. 

The order rejecting and disapproving the sélection of Joseph Golden 
as trustée is reversed, and the référée is directed to approve such sé- 
lection. The subséquent proceedings relative to the sélection of a trus- 
tée are set aside. So also is the order refusing to approve the offered 
compromise, so that this last matter may be lef t open for f urther ac- 
tion by the creditors and the référée. 
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UNITED STATES v. PRENDERGAST. 

(District Court, D. Oregon. November 18, 1916.) 

No. 7921. 

POST OinCE (3=»33 — OITBNSKS — ^NaTUBE OF. 

A postal card contained the following communication: "In re Unique 
Tallor Ck). v. Fox, District Ckiurt. Tour breach of stipulation bas caused 
this case against you to be again pl^ced In the hands of the proper offi- 
ciais for servlng of summons and complaint — this was held up since Aug. 
2d and was to be held until 18th Inst — you will flnd same dlrected to 
you at proper address this tlme and no nonsense wlU be tolerated as 
before." Other cards stated that suit would be entered at once unless 
the addressee acted promptly. Held, that the mailing of the cards waa 
a violation of Crimlnal Code (Act March 4, 1909, c. 321) § 212, 35 Stat. 
1129 (Comp. St. 1913, § 10382), denoundng the mailing of postal cards on 
whlch Is wrltten any language of a threatenlng character, or ealculated 
and obvlously Intended to reflect on the <:haracter or conduct of another ; 
ail of the cards being threatenlng, and the first one In a measure intend- 
ed to reflect on the character of the addressee. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 53; Dec; DIg. 
®=>33.] 

At Law. W. J. Prendergast was charged with mailing postal cards 
containing language of a threatening character, or ealculated to reflect 
upon the character and conduct of another, in violation of Criminal 
Code, § 212. On demurrer to the indictment. Demurrer overruled. 

Clarence L. Reames, U. S. Atty., and Robert R. Rankin, Asst. U. 
S. Atty., both of Portland, Or. 

W. H. Fowler and R. E. Moody, both of Portland, Or., for défend- 
ant. 

WOLVERTON, District Judge. This is an indictment upon three 
counts, charging that Prendergast mailed certain postal cards, with 
certain matter written on the postal cards. The indictment is brought 
under section 212 of the Pénal Code, which denounces the mailing of 
any postal card on which is written any language of a threatening char- 
acter, or ealculated by its terms and obviously intended to reflect upon 
the character or conduct of another. The matter written upon the 
card which is the subject of the first count is as foUows : 

"Eemoved to 605-06 Panama Bldg. In re Unique Tallor Co, v. Fox, Dis- 
trict Court. Your breach of stipulation has caused this case against you ta 
be agaïD placed in hands of the proper officiais for servlng of summons and 
complaint — this was held up since Aug. 2d and was to be held until 18th Inst.— 
you wlll flnd same dlrected to you at proper address this tlme and no nonsense 
wlll b© tolerated as before." 

The second card contained thèse words : 

"Final Notice. Beturnlng booli Is no défense ; If rent la unpald. Suit en- 
ters unless you act promptly. No other way open. 

"Merchants' Mercantile Co., Inc." 
And the third is as f ollows : 

"Feb. 9, 1916. No replies to our letters or telegrams recelved. Suit enters 
unless you act promptly. Merchants* Mercantile Co., Inc." 
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The question presented is whether thèse cards are of a threatening 
character, or whether they contain terms that are calculated to reflect 
upon the conduct or character of another. I think unquestionably the 
first card is both of a threatening character and in some measure by 
its terms intended to and does reflect upon the conduct of the person 
addressed. The other two cards are each of a threatening character, 
I think, within the terms of the statute. 

The case of United States v. Bayle (D. C.) 40 Fed. 664, 6 L. R. A. 
742, the décision in which was rendered by Judge Thayer, seems to 
announce the true doctrine. The law was intended, I think, to in- 
hibit people from writing to others on an open postal card threatening 
them with suit, and I believe that each of thèse counts cornes within 
the inhibition of that statute. 

The demurrer will be overruled. 



In re WRIGHT & BARRON DRUG CO. . 

(District Court, N. D. Georgia. November 25, 1916.) 

Bankkuptct <S=> 140(1) — Pbopbett Vested in Tbustee — Owneeship in Pbop- 

EBTT— CONSIGNMENT OB CONDITIONAl SJOSI. 

Where a stock of paints was consigned by the seller to a dealer, to 
be Insured by him, title to remain in the seller, who was to inventory at 
regular intervais of 60 days the stock unsold, and charge to the dealer at 
a price agreed on such as had been sold, and if at a future tltne either 
party desired to terminate the arrangement, the dealer to pay for the 
stock on hand, the goods were held on conslgnment, not on conditional 
sale, and on bankruptcy of the dealer could be recovered by the seller. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. <S=>140(1).] 

In Bankruptcy. In the matter of the Wright & Barron Drug Com- 
pany, bankrupt. Pétition to review order of référée refusing pétition 
of Ùie Lampton, Crâne & Ramey Company to reclaim property. On 
certificate from référée. Pétition granted. 

E. P. Treadaway, of Rome, Ga., for intervener. 
Graham Wright, of Rome, Ga., for trustée. 

NEWMAN, District Judge. This case comes before the court now 
on a certificate from the référée, showing that he decided certain goods 
in the possession of the bankrupt at the time of the f ailure were held 
by contract of conditional sale and not on consignment. The contract 
is as f oUows : 

"This contract, entered Into this 3d day of January, by and between Lamp- 
ton, Orane & Ramey Company, a corporation of Louisvllle, Ky., party of 
the first part, and Wright & Barron Drug Company, of Rome, Ga., party of the 
second part, witnesseth that the party of the first part agrées to consign to 
the party of the second part certain stock of ready mixed paints to be handled 
and cared for and sold by the party of the second part under the foUowing 
conditions : 

"First. Party of the second part agrées to keep said stock of paint insured 
against loss by flre and to pay premlums on said Insurance. 
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"Second, Tltle and ownership of said palnt stock to remaln In party of the 
first part untU spld and paid for. 

"Third. The" Initial shipment of palnt made under this cbntract wIU be of 
such colors and quantitles as may be agreed upon between the représentatives 
of the party of the flrst part and the party of the second part to make a com- 
plète stock, and such stock shall be Increased and decreased as they may be- 
lleve to be necessary, 

"Fourth. At regular intervais of about 60 days the stock of palnt whlch is 
unsold shall be Inventoried by représentatives of party of the flrst part, and 
such saleg as shall be made f rom tlme to tlme eut of the consigned stock shall 
be charged to the party of the second part at prlce agreed upon and upon terms 
of 60 days from each Inventory with an allowance of 2 per cent, for payment 
wlthln 10 days. 

"Fifth. If at the end of the year the account should be unsatisfactory to 
either party, said party shall bave the rlght to termlnate contract, and the 
party of the second part agrées to purchase and pay for any stock whlch may 
be on hands." 

It is expressly provided by the contract, as will be seen above, that 
the goods were consigned by Lampton, Crâne & Ramey Company to 
the bapkrupt company, and there is nothing whatever in the contract 
that, to my mind, changes its character from a consignment to a con- 
tract of conditional sale. . At regular intervais of 60 days the stock 
unsold was to be inventoried by représentatives of the consigner, and 
such as had béèn sold charged to the bankrupt at the price agreed upon. 
If at the endpf 1916 either party desired to terminate the arrangement, 
they could do so, and the bankrupt company would buy and pay for 
the stock on hand. 

Counsel cite the case of Furst Bros. v. Commercial Bank of Augusta, 
117 Ga. 472,43 S. E. 728, and this case is also cited by the référée as 
authority for the décision reached that this was not a consignment, but 
a conditional sale. I do not see, even under this case, that the référée 
is correct in his finding. In the case of Bondurant Hardware Co. (D. 
C.) 231 Fed. 247, I had a question something like the one now before 
the court, and in that case it was held that implements delivered by a 
manufacturer to a dealer, who was not to pay for them until soldy 
were held on consignment, and could be recovered by the manufacturer 
after the bankruptcy of the dealer. The facts in that case do not very 
clearly appear in the report of the case, but I think they were very 
similar to the facts appearing in this case. There is no prêteuse in 
the contract now under considération that the goods not sold were ever 
to become the property of the bankrupt company until the end of the 
year 1916. That time has not yet arrived, and the bankruptcy occurred 
some months ago. 

I am coiMpelled to differ with the référée, and the direction of the 
court hère is that the paints unsold at the time of the bankruptcy be 
delivered to Lampton, Crâne & Ramey Company, the owners of the 
same. 
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STOTESBURY v. HUBER et aL 
(District Court, B. D. New York. September 16, 1916.) 

1. COTTETS ®=»489(18) — JUBISDICTION OF Fedeeal Couets — SUITS Relating to 

Estâtes. 

A fédéral court bas jflrisdlctlon to détermine the right of ohe to a 
share in the estate of a décèdent as an heir, the limitation or extent of 
his share, and rights under an assignment as betweeen the parties, but 
not to settle the estate or direct distribution. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1325; Dec. Dig. 
<S=»489(13).] 

2. Courts <S=a312(l) — Jueisdiction of Fedeeal Cottets — Suits bt Assignée. 

A suit by the assignée of an Ihterest in the distributlve share of au 
heir In the estate of a décèdent, to establish such interest and enforce his 
assignment, is not within Judiclal Code, § 24 (Act March 3, 1911, c. 231, 
f 24 [1], 36 Stat. 1091 ; Rev. St. § 629 [Comp. St. 1913, § 991]), relating to 
jurisdiction of fédéral courts of suits by assignées of choses In action, 
since the Interest of tlie heir Is not a chose In action, but a bénéficiai in- 
terest ûot arisîng out of contract, and where the necessary diversity of 
citizenship exlsts between the parties to the suit the court has Jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 873-875 ; Dec. Dig. 
<g=>312(l).] 

3. CouETs <Ê=>312(1) — Jueisdiction of Fedeeal Couets — Citizenship of Par- 

ties. 

Défendant, In considération of money advanced to hlm by a partner- 
ship, agreed to assign an Interest in his share of an estate. He executed 
an assignment in the name of the flrm which was designated therein as 
a corporation. At the request of the flrm, he executed a second assign- 
ment In lieu of the first to one of the partners as an Indlvldual. The 
assignée afterward repaid the money advanced to the flrm and brought 
suit to establish and enforce the assignment. Eeld, that défendant was 
In no position to question the assignee's rlght to maintain the suit in his 
own name, and that, he and défendant being cltizens of différent states, a 
fédéral court had jurisdiction regardless of the citizenship of the other 
members of the firm. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 873-875 ; Dec. Dig. 
<©=>312(1).] 

4. WiLLS ®=»743 — BiGHTS OF Devisees and Legatees — Validitt of Assign- 

ment OF Interest. 

An assignment of a deflnite sum of money out of the asslgnor's share in 
an undivided estate, consisting of real and Personal property, devlsed and 
bequeathed by a wlll containing a power of sale to the executors or 
trustées, if otherwlse légal, Is valid and enforceable. 

[Ed. Note.— For other cases, see Wllls, Cent Dig. §§ 1907-1910; Dec. 
Dig. ®=>743.] 

6. UsuBT i®=»18 — Wills @=»743 — Assignment of Interest bt Beneficiary — 
Legalitt — Construction of Contbact. 

Défendant, a résident of New York and married, as an heir of his 
deceased mother, was entitled to a share in the estate of his grand- 
father, subject to the llfe tenancy of his grandmother. The estate conslst- 
ed of real and personal property located in New York and In the hands 
of executors and trustées who were accountable to the Surrogate's Court. 
Being in straitened circumstances and in need of money, he applled 
to varlous parties for a loan on the security of his interest In the estate. 
The loan was refused, but after negotiatlons through an agent to a flrm 
In Phlladelphia, of which complainant wag a member, an agreement was 

«EsFor otlitr CUM •«• nm» toplc * KBY-NUMBER In ail K«7-Number*d DitesU ft Indexas 
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made for the sale by défendant of a definite amount of his share In the 
estate and he executed an instrument by whlch, in considération of $23,500 
paid to and disbursed for him, be assigned to complainant $50,000 of bis 
share of the estate, with interest after the death of the life tenant. The 
llfe expectaney of , the life tenant was at that time about nine years, and 
she in fact died within four years, whereupon complainant brought suit to 
establish his rights under the assignment. Seld that, although the con- 
tract was made in Pennsylvania, the rights of the parties under the as- 
signment were governed by the law of New' York where the property was 
located and where alone it could be enforced; tliat by such law, while 
the assignment was in form and was intended by the parties to be one of 
sale, and while the facts do not justify a flnding that it was merely a 
loan and an attempted évasion of the usury statutes, nevertlieless, the 
amount assigned being largely In excess of the amount paid with légal 
interest during the llfe expectaney of the life tenant, it was unconscion- 
able and inéquitable under the law of New York, and would be denied 
enforcement by a court of equity on condition that défendant pay to 
complainant the amount advanced with légal interest and such sum for 
expenses and profits as should be fixed by the court 

tEd. Note.— For other cases, see Usury, Cent Dig. U 31-34, 36-38, 40; 
Dec. Dlg. «=>18; WiUs, Cent Dig. fi 1907-1910; Dec, Dlg. <g=i)743.] 

In Equity. Suit by Edward T. Stotesbury against Joseph Huber, 
Louis D'Esterre, and others. Efecree for défendants on conditions. 

Winthrop & Stimson, of New York Cit^ (Dickson, Beitler & Mc- 
Couch, of Philadelphia, Pa., and Henry L. Stimson and George Roberts, 
both of New York City, of counsel), for plaintiff. 

Steuart & Perry, of New York City (James L. Steuart and Frank 
S. Moore, both of New York City, of counsel), for défendants Louis 
D'Esterre and Anna W. D'Esterre. 

Oscar A. Lewis, of Brooklyn, N. Y., for défendant William H. 
D'Esterre. 

John F. Clarke, of BrookljTi, N. Y., for Huber >Estate. 

CHATFIELD, District Judge. The plaintiff holds a deed or as- 
signment of a share amounting to $50,000 (and interest from the date 
of the death of the life tenant) of the vested remainder which the de- 
fendant Louis D'Esterre received upon the death of his mother, who 
was a daughter and one of the beneficiaries under the will of Otto 
Huber, deceased. This assignment, dated the 30th day of November, 
1910, was executed in New York and transmitted, after record in the 
counties of New York and Kings, to Philadelphia, in the place of a 
previous assignment which had been executed by the défendant Louis 
D'Esterre, and by his wife, and which had been tumed over in the city 
of Philadelphia to the firm of Drexel & Co. in return for checks total- 
ing $23,500. 

The eàrlier instrument under date of November 17, 1910, named 
by mistake, as party of the second part, Drexel & Co., a corporation. 
Drexel & Co. was in fact a partnership in which certain résidents of 
Philadelphia and certain résidents of New York City were partners. 
The second assignment was made in order to correct this mistake, and, 
whilç the moneys concerned were advanced by the partnership, the 
second assignment was caused to run to one of the partners (the plain- 
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tifï), in accordance with a custom by which individual partners took 
title to firm property and accounted for the same in the partnership 
books, for obvious reasons of convenience. 

The plaintiff had as partner authorized the transaction in question, 
so, prier to the beginning of the action, he as an individual paid over 
to the firm of Drexel & Co. the amount involved, which thus became 
his individual asset, free from any duty to account or as trustée. 

The assignment is upon its face an absolute conveyance of the 
amount mentioned, and was made by the défendant Louis D'Esterre 
as one of the heirs at law of his mother, who died November 5, 1906. 
Her father, Otto Huber, died August 31, 1889, leaving property real 
and Personal to his seven children, with a life estate to his wife, who 
lived until August 28, 1914. A part of the estate of Otto Huber, de- 
ceased, had been paid to Mrs. D'Esterre or to her administrator prior 
to the making of the assignment in question; but a large amount of 
real and personal property is still in the hands of the executors of 
Otto Huber, deceased, and they hâve been made parties to this action. 

[1 ] Thèse executors bave objected to the entry of any decree estab- 
lishing the présent claim of Louis D'Esterre or his assignées, in the 
estate of Otto Huber, deceased, prior to the accounting and récognition 
of those claims in the Surrogate's Court of this county. Thèse execu- 
tors hâve taken the position that this court has no jurisdiction to direct 
payment by them of any specified amount, or to détermine the ultimate 
value of the share of Louis D'Esterre. IngersoU v. Coram, 211 U. S. 
335, 29 Sup. Ct. 92, 53 L. Ed. 208, disposes of thé question involved 
and upholds the jurisdiction of this court to détermine whether or not 
Louis D'Esterre or his assignées are possessed of a share in the estate 
of Otto Huber, deceased, and to détermine the limitation or extent of 
such share. It is, however, not within the jurisdiction of this court 
to perform the functions of the Surrogate's Court, in passing upon the 
accounts of the executors, nor to direct the distribution of the estate 
of Otto Huber, deceased, independently of the decree of the Surro- 
gate's Court in that regard. Waterman v. Canal-Louisiana Bank, 215 
U. S. 33, 30 Sup. Ct. 10, 54 L.Ed. 80. 

In IngersoU v. Coram, supra, it was held that the United States court 
had jurisdiction, where diversity of citizenship existed, to détermine 
the rights gained by an assignment of an interest under a will, as be- 
tween the parties to the action. It was recognized in that case that 
the Circuit Court of the United States could not thereby supersede the 
probate court, or take away from the probate court jurisdiction to dé- 
termine what property should come into the hands of those parties 
described as executors in the United States court action, or what inter- 
est should be subject, in their hands, to the rights which the United 
States court might decree. A decree of the probate court upon thèse 
matters would be res adjudicata. Comity would require the United 
States court to leave to the exclusive jurisdiction of the probate court 
the détermination of the matters as to which it, solely, should render 
a decree. The rights of the executors, therefore, are fully protected, 
and the objections rjùsed by them to the jurisdiction of the court hâve 
been overruled. 
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[2] Their position îs made the basis, however, of a défense urged 
by Louis D'Esterre, under section 629 of the Revised Statutes, now 
embodied in section 24, par. 1, of the^ Judicial Code, which prohibits 
the United States court f rom taking cognizanee of a suit upon a chose 
in action, in favor of any assignée, unjiess such suit might hâve been 
prosecuted to recover upon the chose in action if.no assignment had 
been made. 

It is contended that this prohibits the présent action unless the dé- 
fendant Louis D'Esterre could hâve sued in the United States court 
for this district to obtain payment of his share in the estate of Otto 
Huber, deceased. Louis D'Esterre is admittedly a résident of this dis- 
trict. The plaintifï is a résident of the Eastem district of Pennsyl- 
vania, but the other défendants are also résidents of the state of New 
York. But as w^as held injngersoll v. Coram, supra, and in Brown 
V. Fletcher, 235 U. S. 589, 35 Sup.. Ct. 154, 59 L. Ed. 374, an interest 
in a distributive share of an estate is not per se within the language 
of the section referred to. 

The défendants claim that the case of IngersoU v. Coram, just 
cited, had to do with the assignment of an aliquot or definite fractional 
share in the. estate in question. They also urge that the case of Brown 
V. Fletcher, supra, expressly excepts détermination as to the efïect of 
assigning $35,000 out of a $50,000 share, "if it shall appear that the 
trust estate in the hands of the trustée consists of property and not of 
money." The Suprême Court, however, says that the words of sec- 
tion 24 of the Judicial Code can refer only to a cause of action based 
on contract. Kolze v. Hoadley, 200 U. S. 76, 26 Sup. Ct. 220, 50 
L. Ed. 377; Shoecraft v. Bloxham, 124 U. S. 730, 8 Sup. Ct. 686, 31 
L. Ed. 574. It is further stated, in Brown v. Fletcher, supra, 235 U. 
S. on p. 598, 35 Sup. Ôt. 154, 59 L. Ed. 374, that the relation between 
trustée and cestui que trust is not contractual. 

It is impossible to see how the assignment of $35,000 out of $50,000, 
or how the assignment of a share amounting to $50,000 out of a sup- 
posedly larger legacy, would be any less or âny more the assignment 
of a chose in action than would the assignment of a one-fourth or one- 
fifth interest in that legacy. If the entire legacy establishes, not a 
contractual, but a bénéficiai claim (measured by légal rights between 
the ôxecutors and the beneficiaries), then the United States court would 
hâve jurisdiction over one as soon as over the other. 

[3,] It is urged by the défendants that the existence of citizens of 
New York as partners in the firm of Drexel & Co. is a bar to the main- 
tenance of an action in the United States court, as the défendants con- 
tend that thèse partners are the real parties in interest, and that the 
plaintifï is not entitled to be recognized as a party litigant, résident in 
a State other than that of the défendants. 

This brings us to the facts attending the making of the assignment, 
as they are presented by the testimony. On September 1, 1907, the 
défendant Louis D'Esterre married the défendant Anna Williams 
D'Esterre, who is still living. This défendant Louis D'Esterre was 
born and brought up in Brooklyn, attending the schools of that borough, 
and receiving no particular business éducation. Upon leaving high 
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school he went into business with his father and uncles at the Otto 
Huber Brewery for a few days, and then obtained employaient in; an 
electrical concern, where he earned $15 a week, which was the amount 
of his salary when he married. He thereafter engaged in the millinery 
business in Jersey City; but this business was unsuccessful, and the 
money which he put into it was lest. His living expenses for a time 
were contributed by his father, to such extent as he was able ; but 
by the fall of 1910 he was in debt for household expenses and casual 
obligations which he had no immédiate way of meeting. He had also, 
some six months previously, borrowed $5,000 upon a six months' note, 
to secure which he had made a mortgage of $5,000 on his share in the 
estate received by him from his mother as one of the heirs of Otto 
Huber, deceased. This estate was then subject to the life interest of 
Louis D'Esterre's grandmother, who was 70 years old and in good 
health. Louis D'Esterre had also made another assignment, to secure 
the sum of $1,000 and interest for borrowed money. 

During the month of September, 1910, Louis D'Esterre consulted 
varions commissioners or loan brokers, for the purpose of obtaining 
cash for his current needs and to meet the interest obligation upon the 
$5,000 note which was due October 29, 1910. This obligation was held 
by one Nahm, whose attorney at law, one Louis Wertheimer, died be- 
f ore the trial of this action. Wertheimer had demanded for his client 
payment of this interest, and in case of default threatened to fore- 
close the assignment to obtain the principal, which led Louis D'Esterre 
to seek a loan sufficient to pay thèse amounts, before the 29th day of 
October, 1910. In so doing he had some relations with an attorney 
named Mendel, who also died prior to the trial of the action, and to 
whom D'Esterre delivered an authorization to procure for him a loan 
in the sum of $14,500, to be secured by the interest of Louis D'Esterre 
in the Huber estate. From this Louis D'Esterre was to realize about 
$6,000. Mendel had, in some way not made clear by the testimony, 
invoked the good offices of one Herbert P. Queal, who had .negotiated 
other transactions of this nature, and who took up with'Drexel & Co. 
(a partnership composed of certain individuals in Philadelphia and 
certain other individuals who composed the New York firm of J. P. 
Morgan & Co.) the financing of the matter. This was donc through 
an attorney, one Carrol R. Williams, and in conséquence of his ac- 
tivities Mr. Queal, whose name had been in some way inserted in the 
authorization just mentioned (in the place of the name of Mendel), 
wrote Drexel & Co. upon October 28, 1910. This letter stated that 
Louis D'Esterre was entitled to upwards of $125,000, vested in him 
subject to the life estate of his grandmother, who was stated in this 
letter to hâve been 72 years of âge on April 27, 1910. This letter of- 
fered to sell an interest amounting to $50,000, payable upon the death 
of the grandmother, for $28,000, and to furnish the papers and pay the 
fées of such counsel "as you shall sélect to pass on the legality of the 
transaction." 

It appears that in the meantime some discussion had arisen with 

relation to the possibility of securing such a loan as D'Esterre had de- 

sired to seek through Mendel, and Wertheimer, the attorney for Nahm, 

had claimed the right to act for Louis D'Esterre, so as to protect the 

237 F.— 27 
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interest of his client Nahm. The resuit of thèse negotiations was that 
upon November 1, 1910, Louis D'Esterre and Herbert P. Queal en- 
tered into an agreement by which Queal was authorized to sell a 
$50,000 interest in D'Esterre's portion of the estate of Otto Huber, 
deceased. Queal was to take care of ail expenses and charges and to 
receive for his fées and for such charges any sum which might be ob- 
tained by such sale over and above the sum of $20,000. The matter 
was to be closed on or be fore November 15, 1910, in the city of Phil- 
adelphia, and notification was to be given to D'Esterre, through his 
attorney Wertheimer, not later than November 12, 1910, at which time 
the papers were to be submitted, and, if the matter was not closed under 
thèse terms, the authority of Queal was to cease. 

It also appears that, in the meantime, through the assistance of Queal, 
D'Esterre had borrowed $150 from an attorney named Wells, who sub- 
sequently acted as attorney at law for Louis D'Esterre in matters 
which will be referred to later. This $150 was secured by a note in- 
dorsed by Queal, and was used to pay the interest upon the Nahm as- 
signment. By this arrangement an extension of time for the payment 
of the principal to Nahm was obtained until the 15th of November, 
1910, and, subsequently, to the 22d of November, 1910, in view of the 
agreement which had then been entered into to secure the money from 
Drexel & Co. 

It also appears that on or about October 24, 1910, D'Esterre had 
agreed that Mendel should obtain for him a loan of $50,000, from 
which he should realize the sum of $18,250, and that Mendel subse- 
quently sued D'Esterre upon the basis of this agreement; but the dis- 
position of that litigation was entirely outside of the matters with which 
we are concemed in this action. 

The communication of Queal to Drexel & Co. was followed by an 
interview between Queal and one Horatio G. Lloyd, a member of the 
fîrm of Drexel & Ce, in Philadelphia. Mr. Lloyd did not at first think 
well of the proposition ; but subsequently, after consultation with the 
plaintiff, Mr. Edward T. Stotesbury, a member of that firm, suggested 
that they might be willing to pay $22,000 for the assignment of the 
$50,000 interest in D'Esterre's portion of the Huber estate. Upon ex- 
amination of the will of Otto Huber and a schedule of what was rep- 
resented to be the assets of the Huber estate, an agreement was finally 
reached that Drexel & Co. would give the sum of $23,500; it having 
appeared in the meantime that Mrs. Huber (the grandmother) was 70 
years old instead of 72. The matter was referred to Philadelphia 
counsel of Drexel & Co., H. Gordon McCouch, who was to pass upon 
the so-called "legalities" of the transaction. The assignments were to 
be submitted when drawn, and searches were to be made by the New 
York légal représentatives of Drexel & Co., and Mr. Egerton L. Win- 
throp, Jr., of the firm of lawyers now representing the plaintiflf in this 
action, was named as the attorney to do this work. 

By November 18, 1910, the assignments had been prepared and the 
searches made showing the prior assignments to Nahm and to Reed, 
which the coùnsel for Drexel & Co. required should be taken up so as 
to leave the assignment for $50,000 as a first lien against D'Esterre's 
interest in his grandf ather's estate. 
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The assignments to Drexel & Co. were executed in New York u(Jon 
the 17th day of November, 1910, by Louis D'Esterre and wife, and 
acknowledged before notariés public in New York and Brooklyn. 
Thèse assignments were submitted to McCouch by Queal, in Phila- 
delphia, and a receipt given by which Drexel & Co. agreed to return 
the assignment if the transaction was not consummated. They were 
then given to Queal to record in Brooklyn, which was donc on or about 
the 21st day of Novembçr, 1910, one each in the three offices where 
record was required. Upon notification of this recording, checks for 
the payment of the Reed and Nahm assignments were given to Queal, 
dated November 22, 1910, and, with thèse checks, assignments of the 
Reed and Nahm claims to Louis D'Esterre were obtained and recorded. 

The testimony shows that thèse reassignments were made in order 
that Drexel & Co. might be subrogated for the amovmt of their ad- 
vances, if the $50,000 assignment was not carried through. After thèse 
reassignments to Louis D'Esterre had been recorded, a letter from 
Winthrop, under date of November 22, 1910, was sent to McCouch in- 
forming him that the $50,000 assignment had been properly executed 
and recorded, so as to convey a vaHd title to the extent of $50,000 in 
the estâtes of Otto Huber and Lina D'Esterre, deceased ; that reas- 
signments of the Nahm and Reed claims had been properly recorded; 
and, also, that upon November 18, 1910, Winthrop had explained the 
matter to D'Esterre, who represented that he was not hard pressed, but 
intended to use the money to establish himself in the millinery business, 
and fully understood the effect of the assignment, which was satisfac- 
tory to himself and his wife. 

On November 23, 1910, Louis D'Esterre, with Queal, went to the 
office of McCouch, in Philadelphia, where he signed the following pa- 
per, upon which was also written the following receipt : 

"I, Louis D'Esterre of tlie borougli of Brooklyn, clty of New York, state of 
New York hereby direct Drexel & Company to dlsburse the sum of twenty- 
three thousand flve hundred (|23,500) dollars, considération for my sale to 
sald Drexel & Company of fifty thousand ($50,000) dollars of ail my right, title 
and Interest in and to the estâtes of Otto Huber, Senior, my deceased grand- 
father and Lina D'Esterre my deceased mother to Drexel & Company, as 
foUows: 

Pay to the order of Arthur L. Reed $ 1,020 00 

Pay to the order of Julius Nahm 5,312 50 

Pay to the order of Frank M. Wells 150 00 

Pay to the order of Louis D'ISsterre 13,517 50 

Pay to the order of Herbert P. Queal for his commissious, counsel 

fées and disbursements 3,500 00 

Total 23,500 00 

"Dated New York, November 19, 1910. Louis D'Esterre. 
"Witness; Herbert P. Queal. 

"I acknowledge receipt of above checks aggregating $23,500. 

"Philadelphia, Pa., Nov. 23, 1910. Herbert P. Queal." 

At this time the three checks to the order of Wells, D'Esterre, and 
Queal were made eut and delivered. A short time after the recorded 
assignments came into the hands of McCouch, who noticed that they 
had been executed to Drexel & Ce, a corporation. 
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It was apparent that, upon proper showing, Drexel & Co. could com- 
pel reformation of thèse instruments, inasmuch as the description of 
the party paying the considération was incorrect, in that Drexel & Co. 
was not a partnership and that no such corporation as Drexel & Co. 
existed. Negotiations were immediately started which resulted in the 
making of a new assignment, in triplicate, upon the 30th day of No- 
vember, 1910, by Louis D'Esterre and his wife, in considération of one 
dollar and other good and valuable considération, but running to Ed- 
ward T. Stotesbury, a member of the firm of Drexel & Co., and being 
for the purpose of ratifying and confirming the assignment previously 
made upon November 17, 1910. The instrument recitéd the incorrect 
description in the earlier assignment and the request of Drexel & Co. 
to make the new deed run to Edward T. Stotesbury, a member of said 
firm. This was done at the suggestion of McCouch, who testifies that 
it was customary, in order to avoid difficulty in the exécution of papers 
where so many individuals were concerned, to hâve title placed in one 
member of the firm who would, in the course of the partnership busi- 
ness, account for the resuit of the transaction to his partners. This 
new confirmatory deed was recorded, and provided, as did the earlier 
instrument, for the payment of interest upon the sum of $50,000 after 
the death of the life tenant, and until the amount of the assigned inter- 
est should be paid over to the assignée. 

Mrs. Huber, Sr., died, as has been stated, upon August 28, 1914; 
that is, within a little less than four years after the exécution of the 
assignment. According to the testimony, the expectancy of the life 
tenant upon November 17, 1910, was 9.18 years, according to the Car- 
lislè tables, and 8.5 years, according to the American mortuary tables. 
It also appears that the présent value of $50,000, based upon the life 
of a woman 70 years old, computed according to the Carlisle tables, 
would be $32,241.40, and according to the American tables, $872 more. 

After the death of Mrs. Huber, Sr., the défendant Louis D'Esterre, 
through Wells, who then acted as his attorney, communicated with 
Stotesbury, offering to pay the amount advanced with interest and ask- 
ing for a reassignment upon such payment. This letter states that 
upon July 1, 1912, Louis D'Esterre executed an additional assignment 
in the sum of $70,000, as security for a loan from the Logan Trust 
Company of Philadelphia, and that he had guaranteed to his brother 
that his (Louis') remaining interest in the estate was at least $40,000. 
This letter also states that, according to the executors' accounting, 
Louis D'Esterre's share was ^/«a parts of such estate, and that its 
value appeared to be about $80,000 instead of $160,000, as represented 
by said Louis D'Esterre in the assignment to Drexel & Co. 

It appears from the testimony that, both in the assignment to the 
Logan Trust Company and in a further assignment to the Huguenot 
Trust Company, Louis D'Esterre stated that he had disposed of a $50,- 
000 share in the Huber estate to Drexel & Co., and it also appears from 
the instruments of assignment to Drexel & Co. that the statement by 
Louis D'Esterre was to the elïect that his share in the estate was $170,- 
000, instead of $160,000, as recited in Mr. Wells' letter. It also ap- 
pears that upon June 5, 1912, Louis D'Esterre had written Drexel & 
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Co. recalling to their attention that in November, 1910, he had disposed 
of a $50,0(X) portion of his interest in the estate of Otto Huber, of 
Brooklyn, N. Y., and that he desired to dispose of an additional $100,- 
000 portion thereof. This letter D'Esterre testifies he had no idea 
would be favorably received. It was written upon the letter head of 
the H. H. Dean Co., bearing the words "Louis D'Esterre, Secretary 
and Treasurer." D'Esterre testifies that he offered to go into business 
with Dean, and that the letter heads were printed solely at the request 
of Dean, but that he never took office in such company, never put any 
money therein, and that it was done merely as a favor to Dean. Drexel 
& Co. promptly refused the ofïer of a further assignment, and also 
replied to the letter of Wells, in which Stotesbury, while admitting that 
his purchase had proved to be profitable through the death of the life 
tenant, had instructed McCouch, who wrote the . answer, to advise 
Wells that he knew of "no reason why he should sell the same at any 
discount whatsoever." 

The next step in the transaction was the bringing of the présent 
action, in which Stotesbury filed a bill in equity alleging that he had 
no adéquate remedy at law, and sought to avoid multiplicity of suits, 
relief to the efïect that he should be declared entitled to immédiate 
possession of $50,000 with interest from August 28, 1914, out of the 
interest of Louis D'Esterre in the estate of Otto Huber, deceased, and 
the estate of Lina D'Esterre, deceased ; that Joseph Huber, as executor 
and trustée, should be required to pay to the plaintiff the sum of $50,- 
000 with interest as aforesaid ; that William H. D'Esterre, as adminis- 
trator of the estate of Lina D'Esterre, should be directed to pay the 
sum of $50,000 with interest as aforesaid, in case it should be deter- 
mined that the executor of Otto Huber should pay the share of Lina 
D'Esterre in her father's estate to her administrator ; and that the 
parties should be enjoined from litigating in any other court the trans- 
fers above recited. 

The défendant Joseph Huber, as executor, trustée, etc., takes no 
part in the controversy between the plaintiff and Louis D'Esterre, but 
has upon the trial insisted upon his objection to any exercise by 
this court of jurisdiction over the matters actually pending in the 
Surrogate's Court, viz., the administration of the estate under pro- 
bate proceedings. 

As has been stated, this court will confine its decree to a déter- 
mination of the claims which may be enforced through Louis D'Es- 
terre, when a final distribution or accounting may be had in the courts 
of the State of New York. 

The défendant William H. D'Esterre, in the same way, while avoid- 
ing any participation in the controversy between the plaintifiF and 
Louis D'Esterre, objects to the exercise of jurisdiction by this court 
in passing upon the rights of said D'Esterre, in and to the estate of 
Otto Huber, deceased, and merely présents to the court a statement, 
subject to said objection, of such distribution as has already been 
made in the estate of Lina D'Esterre, deceased. 

The défendants Louis D'Esterre, and Anna Williams D'Esterre, his 
■wife, answered charging fraud, duress, and usury, as well as failure 
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çf jurisdiction through misjoinder of parties. The answer as amended 
âvoids any charge of fraud, but repeats the défense of usury, un- 
conscionable contract, and misjoinder of parties. On the trial the 
objection to jurisdiction, because of the alleged transfer of a chose in 
action, was prçsented, and the défendants also offered to repay the 
sum of $23,500 with interest, if the court so decreed. 

Upon the trial Louis D'Esterre testified that his understanding had 
been that the amount of such loan was but $20,000, and disavowed 
knowledge of the $3,500 paid to Queal to cover his fées and expenses ; 
but, on being confronted with the documents in question, D'Esterre 
admitted that the actual amount involved, and for which he would be 
liable in the event that the claim should be held valid as a loan, was 
the said sum of $23,500. 

The issue which must be first considered is that of the jurisdiction 
of this court, based upon the citizenship of the parties. The plain- 
tiff is a résident of the state of Pennsylvania, but it is claimed that 
the real parties plaintifï are the members of the fîrm of Drexel & 
Co., and that Mr. Stotesbury, even though he has paid back the money 
to the fîrm, has not thereby obtained title either for himself or as trus- 
tée for his partners. 

The basis for this contention is that the making of the first assign- 
ment to Drexel & Co., a corporation, was not superseded by the making 
of the second assignment to Mr. Stotesbury as an individual. It is not 
questioned that by "Drexel & Co., a corporation," was intended the 
firm of Drexel & Co., a partnership; nor is it suggested that any 
corporation of that name has acquired an interest in the subject- 
matter of the assignment. But the défendants urge that, inasmuch 
as by the mistaken title it was intended to transfer to certain indi- 
viduals a share in the estate of Otto Huber, deceased, and inasmuch 
as the identity of those individuals is admitted, the mistake of calling 
Drexel & Co. a "corporation" can be overlooked. They consider that 
the efïect of both assignments was to transfer to Drexel & Co., as a 
copartnership, certain rights which hâve never been given up by 
the partners. The légal instrument entered into by Louis D'Esterre 
for the sake of correcting the mistake is said by the défendants to 
be a conveyance to Mr. Stotesbury as a "duramy," and that he can- 
not without a properly executed assignment get actual title. Of course, 
an actual assignment would be assailed by the objection under sec- 
tion 24 of the Judicial Code. This would, however, be of no efïect 
if, as held in Brown v. Eletcher, supra, the interest of Louis D'Esterre 
was not a chose in action. But, further, the first assignment was 
a nuUity except by subrogation, and Drexel & Co. could transfer 
any rights they had to Stotesbury or any other person who could 
take title to the property, and who would be accountable to them only 
by means of an outside agreement with which we are not concerned. 
If Louis. D'Esterre did not contest the right of Drexel & Co. to create 
through him a voluntary and possibly unenforceable trusteeship, then 
he cannot now repudiate the effect of his own transfers by suggesting 
that Drexel & Co., as a firm, might bave been defrauded by Mr. 
Stotesbury. The firm received back its money. 
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The difficult questions in this case are based upon the proposition 
left open for détermination in Brown v. Fletcher, supra, when the 
court leaves the issue for the lower court as to the efïect of an 
assignment of a certain amount in dollars f rom a vested remainder, in 
real estate or even in personalty. This brings under considération 
certain décisions of the New York courts as to the assignment of a 
sum of money in payment of what was intended to be a loan, and 
also brings into considération the acts and purposes of the défendant 
Louis D'Esterre in making the assignments in question. 

From this two questions are presented : . 

[4] I. Is an assignment of a definite amount of money eut of an 
undivided share in an estate, comprised of real and personal property, 
valid as an enforceable transfer? The right of sale or the existence 
of a so-called équitable conversion must be taken into account in 
determining this point. In the will of Otto Huber, a power of sale 
was granted. Whether there was an équitable conversion of his 
real estate into personalty, for the payment of the legacies in ques- 
tion, or whether the action of the executors in turning the estâtes 
into cash for the payment of the bequests makes an answer unneces- 
sary, an assignment could certainly be valid if the interest of Louis 
D'Esterre exceeded the amount of $50,000 and interest. The trans- 
fer of a $50,000 interest in real estate conveys a title which could be 
made the basis of a partition suit if the executors do not reduce the 
estate to cash, or if the estate is partially reduced to cash and the 
balance is left undivided in real estate. 

[5] IL Under the laws of New York, will any assignment of an 
interest measured by a liquidated amount of money be considered 
as payment for a loan, if the transfer be in considération of the 
advancement of cash to meet the requirements of one who is in 
straightened circumstances ? 

Before discussing thèse New York cases, it must be determined 
whether the law of New York or of Pennsylvania governs the trans- 
action in question. 

It is apparent that the plaintiff seeks to establish the instrument 
in question as a deed or bill of sale of actual properties, title to which 
was vested in Louis D'Esterre subject to the life estate of his grand- 
mother and the statutory rights of his father. In this sensé the 
part of the estate then consisting of real estate (even if the executors 
had power of sale) could be conveyed only by a deed sufficient under 
the law of New York. The personal property was in the jurisdic- 
tion of the Surrogate's Court in Kings county and subject only to 
a transfer which was valid in that court. 

In order to support the contention that the contract was made in 
Philadelphia, that delivery was had there, and that the validity of 
the same should be tested by Pennsylvania law, the plaintifï seekS 
to separate the assignment from the transfer of the land in comple- 
tion of the transaction. But, if so, he could not bring himself with- 
in Brown v. Fletcher, supra. A contract to convey is not a convey- 
ance, nor is it the transfer of a share in a spécifie res. 

The elementary proposition that a contract is governed by the law 
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of the place where the contract is made is urged by the plaintiff în 
asking that the laws of Pennsylvania be held to cover the assignaient 
by D'Esterre. The plaintiff cites in support- of bis contention such 
cases as Scuddef v. Union National Bank, 91 U. S. 406, 23 L. Ed. 
245, where the contract related to a chose in action, or Equitable Life 
Society v. Cléments, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 497, 
Manhattan Life Insurance Co. v. Johnson, 188 N. Y. 109, 80 N. E. 
658, 9 L. R. A. (N. S.) 1142, 11 Ann. Cas. 223, and Staples v. Nott, 128 
N. Y. 403, 28 N. E. 515, 26 Am. St. Rep. 480, in which the contract 
was valid in the place where made, but secUrity was furnished which 
was located in a jurisdictioh where the contract would be invalid. So, 
also, Miller v. Tiffany, 68 U. S. (1 Wall.) 298, 17 L. Ed. 540; which 
is based upon a citation from Andrews v. Pond, 38 U. S. (13 Pet.) 65, 
10 L. Ed. 61, as follows: 

"The gênerai principle In relation to contracts made In one place, to be 
executéd in another, is well settled. They are to be govemed by the law of 
the place of performance, and, If the Interest allowed by the laws of the place 
of performance Is hlgher than that pérmitted at the place of the contract, the 
parties may stlpulate for the higlier interest, without Incurring the penalties 
of usury." 

The défendant cites Green v. Van Buskirk, 74 U. S. (7 Wall.) 139, 
19 L. Ed. 109; Lof tus v. Farmers' & Mech. National Bank, 133 Pa. 
97, 19 Atl. 347, 7 L. R. A. 313; Pullman's Palace Car Company v. 
Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876, 35 L. Ed. 613; Schmidt 
V. Perkins, 74 N. J. Uw, 785, 67 Atl. 77, 11 L. R. A. (N. S.) 1007, 
122 Ara. St. Rep. 417 — to the effect that the place of domicile gov- 
ems certain contracts having to do with the activities of an individual, 
but that this may be overruled by the laws controlling the property 
in its actual location. He also cites Genêt v. Hudson Canal Co., 13 
Mise. Rep. 409, 35 N. Y. Supp. 147, U. S. v. Fox, 94 U. S. 315, 24 
L. Ed. 192, McGoon v. Scales, 76 U. S. (9 Wall.) 23, 19 L. Ed. 545, 
and Boyce v. City of St. Louis, 29 Barb. (N. Y.) 650, to the effect 
that contracts relating to land, or directly affecting property located 
within the direct control of courts in a certain jurisdiction, will be eon- 
strued according to the laws of that jurisdiction. The défendant in- 
fers therefrom that contracts, relating to the undivided property of 
an estate, hâve in necessary contemplation the statutory limitations or 
obligations placed upon the property (real and personal) of the estate, 
as distinguished from the mère personal rights of the parties entering 
into the contract. 

On this question the défendant points out that the executors of Otto 
Huber were given power of sale but were not directed to sell his es- 
tate, and that at the death of the life tenant some of the real estate 
had not in fact been sold, but that the interest of the various devisees 
bas attached to the real estate itself. They urge that this was within 
the contemplation of any person contracting as to the estate, and that 
therefore the laws relating to the assignment of rights in real estate 
in Kings county would control any transf er of rights in that real estate. 
They also point out that the instruments in question were actually ex- 
ecuted and turned over to an attorney for record in New York. They 
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contend that the delivery in Philadelphia was but a step in the mak- 
ing of the contract, which would not of itself cause the contract to be 
judged by Pennsylvania standards of law. 

If some pénal enactment or statu tory régulation as to entering into 
this contract, or agreeing to the terms of this contract, were prohibited 
by the laws of Pennsylvania, it could' not be contended that the con- 
tract with which we hâve to deal would not be subject thereto. On 
the other hand, such laws as recording acts or statutes as to the effect 
of the assignments in question would certainly be governed by the 
laws of New York, where the contracts were to be carried out and 
where title to the subject-matter of the contracts was within control 
of the New York courts and would hâve to be perfected. 

A statute of limitations or a statute of f rauds aflfecting the transfer 
under the laws of New York would be applicable to a transaction of 
this sort, even though a contract to transfer, valid under the laws of 
the State of Pennsylvania, might hâve been made by which, in that 
State, or in the United States courts, the parties could be compelled to 
carry out their contract so as to give good title in the state of New 
York. 

In the présent case, the contract itself was entered into in Pennsyl- 
vania. Under the laws of Pennsylvania, as shown by the décisions 
of the courts (In re Phillips, 205 Pa. 511, 55 Atl. 212), a complote 
transfer of tangible or intangible property is valid if the parties en- 
tering into the transfer actually intended to sell a property interest, 
as opposed to transferring property to pay back borrowed money with 
more than the légal rate for the loan. The usury statute of the state 
of Pennsylvania provides that the amount of the loan with légal inter- 
est shall limit recovery and does not make the entire transaction void 
from inception; but the Pennsylvania law also seems to recognize a 
distinction between a completed transfer, with the time of payment 
conditional (which is a valid sale), and a promis© to pay back an amount 
more than sufficient to cover any possible accumulation of interest and 
principal (which is usurious in any jurisdiction). 

We hâve therefore a transaction which could be validly undertaken 
in Pennsylvania only if the contract was not to secure a loan. But 
to find that the transfer of this property was merely an usurious loan 
is to go much further. It is to conclude that the rules of law known 
to the plaintiflf and expressly called to the defendant's attention, the 
deliberate purpose of both parties in so entering into an agreement as 
to make it légal instead of illégal, and the caref ul action of those con- 
cerned so as to make it plain that they understood what would be il- 
légal and were avoiding an illégal contract, were but subterfuges and 
évasions. 

When we come to the law of the state of New York, we hâve, how- 
ever, an additional suggestion from some récent cases in the Appellate 
Division of the Suprême Court of the State of New York, First De- 
partment, one of which, Hall v. Eagle Insurance Co., 151 -App. Div; 
815, 136 N. Y. Supp. 774, affirmed 211 N. Y. 507. 105 N. E. 1085, dis^ 
eusses the proposition at length. 
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As was said in Brown v. Fletcher, supra, an actual détermination of 
the merits as to an assignaient of a $35,000 interest from a $50,000 
estate is not settled by a holding that the court had jurisdiction to pass 
upon the question, and the New York cases présent a différent issue 
than that based only upon In re Phillips, supra. 

In Hall V. Eagle Ins. Co., 151 App. Div. 815, 136 N. Y. Supp. 774, 
the Appellate Division of the Suprême Court has in effect held that 
the usury statute of New York, which reads as follows : 

"Sec. 370. The rate of interest • • • shall be six dollars upon one 
hundred dollars, for one year. ♦ • • 

"Sec. 371. No person » * • shall, dlrectly or Indlrectly, take or receive 
in money, goods or thlngs in action, or In any other way, any greater sum or 
greater value, for the Ipan or forbearance of any money, goods or things In 
action, than is above prescribed." 

"Sec. 373. AU • * » conveyances • » • whereupon or whereby 
there shall be reserved or takeu * • • any greater sum • • • for 
the loan or forbearance of any money • • * than Is above prescribed, 
shall be void." Consolidated Laws 1909, c. 20. 

— is the équivalent of an enactment by the Législature that any as- 
signment of an interest in property exceeding in value the principal and 
interest for the estimated life of a life tenant, upon the amount given 
as considération, shall be deemed usurious and to be no mtore than a 
contract of loan with security therefor, even though presented in the 
form of an actual sale for a fixed considération. 

', The Hall Case holds that the transfer of a fractional share or an 
uncertain interest in a property or devise would be valid. This seems 
to be stated as correct, whether applied to personalty or realty. But 
when the uncertain élément is merely the length of postponement of 
payment, and when the future establishes the time of payment as 
within the period in which légal interest would equal the amount as- 
signed, then the laws of New York are to the effect that an assignment 
to reimburse the lender must necessarily be construed as an usurious 
loan. In th© Hall Case the court, however, held that an offer to re- 
pay the loan might be recognized and the transaction treated as void 
in part only. But in Hartley v. Eagle Insurance Co., 167 App. Div. 
230, 152 N. Y. Supp. 686, the court said that where the only issue was 
the validity of the transaction, and where no such tender had been 
made, the entire agreement must fall. 

The présent case is distinguished from the Hall Case, in that no 
mortgage was given to secure the assignment or to repay the loan. 
D'Esterre evidently was seeking a loan, but he was told plainly that 
such a loan could not be made. If he had applied to an institution in 
the business of discounting future properties for their présent value 
according to the insurance tables, the commercial value of what he was 
obtaining would hâve as a minimum the price reached by computïng 
interest for the probable life of the life tenant, actording to some rec- 
ognized table. This might hâve been the basis of a loan, but evidently 
no institution was willing to make a loan upon the estate of Otto Huber 
of such a nature. It was necessary to find an individual who would 
^amble, on the one side, as against D'Esterre, who was gambling upon 
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the other side, when the matter was viewed from the standpoint of the 
single transaction. It is évident that the person advancing the money 
would advance as little as possible in order to make his chance of loss 
upon the gamble as little as possible. 

It may be policy to protect individuals by prohibiting ail such trans- 
actions, but they do not ail involve usury. It is not gambling in the 
criminal sensé, and it is difficult to see how the New York courts would 
view a contract of this sort, or consider it usurious, if the date of ful- 
fillment of the condition had run beyond the time when the principal 
and interest equaled the amount of the assignment. If the transaction 
is void from its nature, then it is difficult to see why it should be recog- 
nized as valid, even if the amount of principal and interest should far 
exceed the figures of the assignment. 

But, as bas been said, the transaction of the deed with which we 
hâve to deal is not in ail respects like that in the Hall Case. The in- 
struments in the record, as well as the subséquent instruments executed 
by Louis D'Esterre, show his intent to treat the transaction as a sale, 
but yet a sale which was in effect a mortgage with illégal interest. He 
needed protection as ail improvident persons, who are not capable of 
eaming as much as they spend, need control in their transactions. 
Theref ore, while it does not seem possible to find that in this particular 
instance the parties were intentionally making an usurious loan (even 
though the brokers originally endeavored to obtain a loan before they 
found that this was impossible), yet the défendant Louis D'Esterre may 
be entitled to some équitable relief as actually granted by the New 
York court in the Hall Case. 

This involves the question which bas been reserved, as to the pos- 
sibility of assigning a $50,000 share in an estate involving real estate 
or undistributed and unliquidated securities. The very provisions of 
the law relating to partitions and the protection of persons holding 
valid liens for liquidated amounts lead us to the conclusion that there 
is no inhérent difficulty, légal or otherwise, in selling an interest in real 
property, even comprising a decedent's estate, which interest should be 
measured by the amount involved instead of by a fractional interest 
based upon arithmetic or survivorship between the members of the 
family. 

But whether the transfer was a fair sale of such an interest dépends 
upon the f acts, and also upon the knowledge of the parties. It is urged 
that Queal was the agent for D'Esterre, even though Drexel & Co. in- 
trusted the recording of certain papers and the performance of some 
steps in the transaction to him. The défendant seeks to throw re- 
sponsibility for knowledge of D'Esterre's condition upon Drexel & Co. 
by charging that Queal was Drexel's agent, knew D'Esterre's real 
position, including his désire to secure a loan, and that Queal was 
Drexel & Co.'s agent in determining how to évade the usury statute. 

While Queal was apparently not acting for Drexel & Co., and while 
his services as their agent in certain ministerial acts would not make 
them responsible for matters known only to him, it is nevertheless true, 
as claimed by the défendant, that Queal had information of D'Esterre's 
désire to obtain a loan and to give a $50,000 share in the estate as 
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seeurity. It was Queal who informed D'Esterre that such a contract 
would not be considered. This was in the fall of 1910, and the case 
of Mercantile Trust Co. v. Gimbemat, 134 App. Div. 410, 119 N. Y. 
Supp. 103, had been decided in November, 1909, to the eiïect that an 
assignaient of a share in a remainder over a limited estate was nothing 
but a cover for an usurious loan, when the time of payment of the re- 
mainder was definité and the ambunt of the assignment covered more 
than interest upon the sum advanced, with various items for expenses 
which were not proven to the satisfaction of the court. Further, the 
case of Wetzlar v. Wood (reversed in 143 App. Div. 311, 128 N. Y. 
Supp. 501) had been decided at Spécial Term to the extent of uphold- 
ing a purchase of an interest in an estate. The basis of the décision at 
Spécial Term was certain évidence in the form of affidavits by which 
the assigner was held to hâve been estopped from showing that the 
transaction was not one of legitimate sale. Thèse décisions were 
known to ail of the parties, inasmuch as the attomeys for I>rexel & Co. 
used them as the basis of their opinion in considering whether the laws 
of New York or of Pennsylvania would apply to the transaction, and 
whether even under the laws of New York the transaction would be 
invalid. 

It is urged by the plaintîfï in the présent action that any one relying 
honestly upon the propositions of law upheld by the courts of the state 
at a given time could not be held to hâve acted in any f raudulent or 
inéquitable manner if subsequently thereto the rules of law were 
changed by judicial décision. Gelpoke v. City of Dubuque, 68 U. S. 
(1 Wall.) 175, 17 L. Ed. 520; Muhlker v. N. Y. & Harlem R. R., 197 U. 
S. 544, 25 Sup. Ct. 522, 49 L. Ed. 872; Harris v. Jex, 55 N. Y. 421, 14 
Am. Rep. 285 ; and others. While this proposition is true, it does not 
apply in the présent case, for the subséquent décisions of the courts of 
New York hâve not constituted a reversai or change from what had 
been the law previously, but are merely déterminations or définitions 
of what under the laws of New York constituted inéquitable (that is, 
unconscionable) contracts. If such a contract should be held inéquita- 
ble or unconscionable, it possessed the same qualities and the décision 
should hâve been the same prior to the announcement of the law, and 
an honest opinion that the courts would hold to the contrary, or éven 
an honest opinion that the previous décisions of the court were to the 
contrary, would not mean that the law had been changed. 

The principles of equity are the same, and no décision has been 
cited showing an actual finding that such a contract was not uncon- 
scionable or inéquitable. In the Gimbernat Case, as in Hall v. Eagle 
Ins. Co., 151 App. Div. 815, 136 N. Y. Supp. 774, and Otten v. Freund, 
150 App. Div. 434, 135 N. Y. Supp. 59, the court found the transac- 
tion to be in fact a loan, and hence that the assignment was an évasion 
of the usury statute, for the reason that seeurity of some sort accom- 
panied the assignment and because the amount of the payment ex- 
ceeded the loan and légal interest. 

In the cases of Leavitt v. Enos, 155 App. Div. 584, 140 N. Y. Supp. 
862, and Hartley v. Eagle Ins. Co., supra, an assignment of a definité 
sum, of which the payment might be delayed, was held void for usury, 
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because the amount as advanced was much less than the face of the 
assignaient. So, also, in Wetzlar v. Wood, supra, although security 
accompanied the assignaient, this security was only to protect against 
a contingency which might render the assignment ineffectuai prior to 
the date of payment. In effect, the décision in Wetzlar v. Wood, supra, 
was based upon the inhérent nature of the transaction, and not upon 
the fact that security for a so-called loan was given as well as the 
assignment of an estate payable in the future. 

The court in Hall v. Eagle Ins. Co., supra, discussed at length what 
constitutes évasion of the usury law, and states that it is the law in 
England, as well as the United States, that any agreement to retum 
the principal in any event, and to agrée to give a profit beyond the légal 
rate of interest because of the necessity or improvidence of the borrow- 
er, makes the contract usurious. The authority for this is Colton v. 
Dunham, 2 Paige (N. Y.) 267, and cases cited therein. 

It is évident that the principle stated is the law in substantially ail 
jurisdictions, and it is also évident that the cases decided by the Appel- 
late Division of New York, with the exception of Leavitt v. Enos and 
Hartley v. Eagle Ins. Co., supra, fall within this rule because the facts 
showed, in each case, that a loan was intended and that the amount to 
be paid was beyond any possible expenditure with interest added. In 
Leavitt v. Enos, it would appear that the court was satisfied as a 
matter of fact that payment would be made bef ore the interest should 
cause the advance to mount up to the face of the assignment, and no 
différent principle is presented. 

We hâve not, therefore, doubt as to what was or is the law of New 
York, but a flat issue as to what was the transaction between Drexel 
& Co. and Louis D'Esterre in the présent case. 

D'Esterre was perfectly willing to make an usurious and invalid loan 
and to cover his acts up so that the invalidity could not be urged by 
him in the future. In other words, he was in a position where the 
New York law. would protect him even against his own intent and con- 
sent. He readily acquiesced when told that he could not borrow mon- 
ey but would.have to sell a share in his expectations. He also readily 
acquiesced when he perceived the necessity of answering the inquiries 
by Mr. Winthrop so as to deceive Drexel & Co. and their représenta- 
tive and to make out that he was not in financial straits, and was there- 
fore mentally capable of entering into a contract of straight bargain 
and sale. 

There is nothing in the évidence to indicate that Drexel & Co., or 
that Winthrop, who acted for them, intended to effect an assignment 
which should really cover up an usurious loan. On the contrary, they 
were unwilling to enter into that transaction, and there is no reason to 
impugn their motives. If the transaction was void or voidable because 
of usury or lack of equity, nevertheless this is a resuit purely from a 
détermination of law, and not from any deceit or lack of good faith on 
the part of Drexel & Co. But yet if the transaction of itself is one 
which shows the advance to hâve been a loan, and if the only légal 
contract which could be based thereon would be an assignment in the 
form of a mortgage to secure the repayment of the lo£in with légal 
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interest, then any assignment which should provide for the repayment 
of more than légal interest must fall in one of the two catégories. It is 
eithe.r void as usurious, or inéquitable (i. e., invalid) as an attempt to en- 
ter into a contract which a court of equity could not enforce. 

In the présent case the form of the contract was drawn in the course 
of transactions in which Louis Wertheimer acted as attorney for D'Es- 
terre. This attorney also acted for the lender in the case of Otten v. 
Freund, supra, which was based upon what purported to be the pur- 
chase of a legacy and which had not been declared illégal at the 
time the Drexel transaction was completed. 

It is évident that Mr. Stotesbury treated the matter like the purchase 
or sale of merchandise. Assuming that such a contract or purchase 
could be made legally, he was interested only in securing it at as cheap 
a price as possible, knowing that there was a physical possibility that 
payment would be deferred until he should lose money, if interest were 
added to the amount advanced. So in the purchase of merchandise, the 
value of the property might diminish and a loss resuit. Mr. Stotesbury 
did not approach this transaction from the standpoint from which an 
insurance company would figure the présent value of the amount as- 
signed ; but taking that présent value as the basis of what would make 
the maximum of the loan, and assuming that his attomeys' advice was 
correct and that the transaction was légal, he bid a smaller amount up- 
on the chance of a profit and ran the risk of a chance of loss. There 
would be no usury nor usurious intent in that sort of a bargain ; but, 
nevertheless, if Mr. Stotesbury had accepted, upon his attorney's ad- 
vice, an assignment secured by mortgage of the property in the Huber 
estate, he would hâve entered into an agreement the légal effect of 
which would be to convict him under New York law of making an 
usUrious contract. 

So in the présent instance, apparently with the best of intentions on 
the part of Mr. Stotesbury, with the most honorable and careful in- 
vestigation and action on the part of his attomeys both in Philadelphia 
and in New York, and with the évident purpose on the part of D'Esterre 
and Queal to reach a bargain by which D'Esterre should transfer 
an interest in his grandfather's estate for that sum of money which he 
was willing to accept, and with évident appréciation on the part of 
D'Esterre that this could not be done legally in any form except that of 
a direct bargain and sale, the parties ail joined -in the making of an 
agreement which it was thought would avoid the objections made by 
the Appellate Division to other transactions, which had been held to 
be either usurious or inéquitable, and yet which ail the parties concem- 
ed ought to hâve understood involved one of the very difliculties or 
impossibilities which they thought they were avoiding. 

The assignment provides for the payment of interest after the death 
of the life tenant. Although the transfer is supposed to be absolute, al- 
though no benefit and no use of the money would run to D'Esterre 
after title became absolute and the money was payable, nevertheless 
D'Esterre agreed to pay interest on the amount of the assignment in 
case any difficulties or delay in payment should resuit. 

It may be assumed that this would insure D'Esterre's aid in a prompt 
delivery to Stotesbury; but nevertheless it shows that the price upon 
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which the bargaîn and sale was intended to be based was that outside 
price at which ail of the parties thought loss to Stotesbury was impos- 
sible, and upon which Stotesbury and D'Esterre were willing to dicker 
from the standpoint of a commercial sale. 

If therefore we go back to the original proposition, as held in Brown 
V. Fletcher, supra, that the assignment must be an absolute transfer of 
something that can be delivered or transferred, and if the value of this 
transfer is fixed by its commercial availability, then the présent value 
of a certain share in or claim to the real estate and personal property, 
which could not be delivered for a certain length of time (during which 
according to the probabilities of life interest would run), was the maxi- 
mum from which standpoint the spéculation in value began. 

As has been held by the Appellate Division, a contract starting out 
with the maximum amount which could be considered as security for a 
loan, and with a bargain as to the possibilities of increase or diminution 
in the value of the property transferred, when coupled with an agree- 
ment to pay interest if delay should resuit in the actual transfer when 
such transfer could be demanded and under circumstances where the 
parties are plainly seeking to avoid an agreement which upon its face 
would be usurious, must be held to be legally an évasion of the usury 
statute. Whether it is équivalent to an usurious transaction may or 
may not follow. 

The alternative, applied by the Appellate Division in certain cases, 
of holding that equity need not necessarily find a transaction to be usuri- 
ous and therefore void, solely because an intent to évade the usury 
statute was présent (as in cases where the court rendered a décision 
that, upon readiness to repay ,the sum with interest, equity could di- 
rect such a resuit), would seem to be proper in a case like the présent, 
where the intent of the parties was to obey the law but the efïect of the 
bargain was to disobey the provisions of the statute, and where it would 
be unconscionable and inéquitable to allow either side to profit beyond 
what would hâve been strictly légal if there had been no basis for the 
interposition of a court of equity. There certainly would be no basis 
for compelling the parties to accept a contract based upon an agree- 
ment to loan money for the expected term of the life tenant, that is 
to go into the insurance business and to make an individual contract 
upon the basis of the gênerai course of business. The actual vesting of 
title under the assignment of this case happened, in so far as it could 
vest, within four years of the exécution of the paper. The expected 
term of life on which the présent value would be estimated was in the 
neighborhood of nine years. As a matter of fact, the transaction has 
already stood for nearly six years, and it may not be possible to obtain 
payment of any moneys at the hands of the executors for some time 
in the future. The resuit of such action may be to diminish the total 
amount which D'Esterre may ultimately receive, or possibly to afïect 
only the balance payable to him and claimed by othèr assignées or cred- 
itors. But with that we hâve nothing to do. The action of a court of 
equity on the présent facts should be to hold that the assignment was 
unconscionable in exceeding a fair sum to cover the amount paid, with 
interest and proper allowance for profit and expenses, now increased 
by the necessity of bringing suit. 
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When viewed from the évident good faith of the plaintifï in assum- 
ing that he was standing on équitable as well as légal rights, this situa- 
tion, requires the court to enter a decree dismissing the bill as based 
upon an unconscionable and inéquitable contract, upon the condition 
and in case' the défendant Louis D'Esterre pays to the plaintiff the 
amount advanced by him, with légal interest to the date of payment, 
and with such profit as may be directed by the court, and with such 
allbwance in lieu of costs as may be fixed by the court. 



GILCHRIST TRANSP. CO. v. GREAT LAKES TOWING CO. (four cases). 

FRANKLIN TRANSP. CO. T. SAME. 

CDlstrict Court, D. New Jersey. October 16, 1916.) 

1. TowAGE iS=»ll(l) — Relation and Dtjties of Tug to Tow. 

The gênerai rule respectlng the dxity and liablUty of one undertakln? 
towlng service is that he Is not an Insurer, nor requlred to use the highest 
possible degree of sklll and care, but Is bound to exercise çeasonable sklU 
and care In everythlng relatlng to the work undertaken. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. §§ 11, 14, 16, 21; 
Dec. Dig. <S=»11(1).] 

2. Towage <8i=»15(2) — Suit fob Injubt to Tow — Bueden of Pboof. 

While the burden Is on the one who asserts négligence to prove It, and 
ordlnarlly the mère f act that a tow has been Injurcd does not ralse a pre- 
sumptlon of négligence on the part of the tug, stlll the mère occurrence 
of an Injury may under some clrcumstances ralse a presumptlon of nég- 
ligence and cast the burden of proof ou the tug. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. §§ 34r-36 ; Dec. Dig. 
<g=9l5(2).] 

3. Towage <ê=>H(1) — Relation and Duties of Tog to Tow. 

A tug in her home wa.ters is chargeable with knowledge of the ordlnary 
currents and tldes, channels, depth of water, and well-known obstructions. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11, 14, 16, 21; 
Dec. Dig. ®=>ll(l).] 

4. Towage <g=>ll(l) — Relation and Duties of Tug to Tow. 

A tug Impliedly warrants that she has sufficient power and ablllty to 
perform the service whlch is to be undertaken under conditions which 
are to be reasonably anticipated. 

[Ed. Note.— For other cases, see Towage, Cent. Dlg. §S 11, 14, 16, 21; 
Dec. Dlg. <S=»11(1).] 

5. Towage <S=>11(3) — Relation and Duties of Tug to Tow. 

A tug is requlred to know under the conditions then prevaiUng or rea- 
sonably to be expected, whether it is safe to make the proposed venture, 
although a mère mistake in judginent in such respect is not sufflclent to 
charge her with negUgence; but the error must be one which a careful 
and prudent navigator, surrounded by like clrcumstances, would not 
hâve made. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 13; Dec. Dlg. 
(S=»ll(3).] 

6. Towage <S=H(7) — ^Injubt to Tow — Négligence of Tuqs — Collision wixh 

Beidge Pieb. 

ïwo of respoudent's tugs belongîng to the port of Chicago undertook to 

move a large sMp ot llbelaiJt, which was without motive power, from the 

:: L South branch to the North brauch of Chicago river. Owlog to the 

Ê=»For other cases see same topic &, KEY-NDMBBR In aU Key-Numbered Dlgests & Indexes 
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southerly current they were unable to take her through the draw of th& 
Washington Street bridge and were obligea to obtain assistance. When 
tliey reached the Lake Street bridge, and attempted to pass through the 
westerly draw, her starboard bow was struck by the current from the 
main river to the eastward, and was forced against the west pier and 
Injured. Ifeld, that the tugs were in fault and liable for the injury, in 
that they were wlthout suffleient power to safely handle the tow under 
the conditions, which were not shown to be unusual, and should hâve 
known such fact. 

[Ed. Note. — For other cases, see Towage, Cent. DIg. $ 19; Dec. DIg. 
<S=>11(7).] 

7. TowAGE <g=>15(2) — Injuey to Tow — Pault of Tugs. 

Injury to a large steamer whlle being moved by tugs from a slip in 
Chicago river, by striklng her stern against a pier on the opposite slde 
o£ the river, held on the évidence not due to the fault of the tugs, but 
to the failure of the master to make fast a checking Une to the pier as 
dlrected. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 34r-36 ; Dec. Dig. 
«=515(2).] 

8. Towage <@=>11(6) — Injubt to Tow — Fault of Tugs. 

Two tugs towing a large steamshlp, at the time without motive power, 
from Mllwaukee to Chicago, held in ifault and liable for allowing her to 
drift into collision with another anchored vessel off Chicago harbor, while- 
they were changing from lake to harbor Unes. 

[Ed. Note. — For other cases, see Towage, Cent DIg. § 18; Dec. Dig. 
<S=ll(6).] 

fl. TowAQE <g=>15(2) — Suit fob Injubt to Tow — Défenses — Inévitable Ac- 
cident. 

A tug, which relies on Inévitable accident as a défense to a suit for In- 
jury to her tow, must show what the cause of the injury was, or ail 
possible causes, and in elther case that the resuit was Inévitable, In the 
sensé that it occurred In splte of everythlng that nautical sklU, care, and 
précaution could do. 

[Ed. Note. — For othèr cases, see Towage, Cent. Dig. §§ 34-36 ; Dec. Dig. 
<S=>15(2).] 

10. Towage <S=»11(5) — Injubt to Tow — Fault of Tug. 

The groundlng of a barge whlle belng towed from Erle harbor, and: 
after she had reached a point outside the piers, held due to inévitable ac- 
cident, for which the tug was not liable, In that the wind suddenly 
changed In direction and materlally in veloclty, and with the current 
thereby caused drove the barge against the slde of the channel, although. 
the tug under usual conditions was fuUy able to handle It. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. g 17; Dec. Dig. 
<S=11(5).] 

In Admiralty. Four suits by the Gilchrist Transportation Company 
and one by the Franklin Transportation Company against the Great 
Lakes Towing Company. On final hearing. Decree for libelant Gil- 
christ Transportation Company in actions Nos. 1 and 3; other libels 
dismissed. 

Oscar D. Duncan, of New York City, for libelants. 

H. D. Goulder, of Cleveland, Ohio, for respondent. 

HAIGHT, District Judge. The Gilchrist Transportation Company 
instituted four separate suits against the Great Lakes Towing Company 
to recover damages for injuries claimed to hâve been sufïered by cer- 

ô=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes- 
237 F.— 28 
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tain of its vessels, due to négligent towage on thç part of certain tugs 
of the respondent. The Franklin Transportation Company likewise 
instituted a suit against the same respondent to recover damages suf- 
fered by it through the same cause. As the gênerai principles applica- 
ble to the five cases are the same, the décision of each can be more 
conveniently announced in a single opinion, although it will be neces- 
sary to discuss them separately. 

[1] The gênerai rule respecting the duty and liability of one under- 
taking towage service for another is that the former is bound to ex- 
ercise reasonable skill and care — that which prudent navigators usually 
employ in similar services — in everything relating to the work which 
has been undertaken, until it is accomplished, and is responsible for 
any damages which may resuit to the tow as a resuit of the failure to 
perf orm that duty ; he is not an insurer, nor required to use the high- 
est possible degree of skill and care. The Webb, 14 Wall. 406, 20 
L. Ed. 774; The Margaret, 94 U. S. 494, 24 L. Ed. 146; The J. P. 
Donaldson, 167 U. S. 599, 603, 17 Sup. Ct. 951, 42 L. Ed. 292. 

[2] While the burden is on the one who asserts négligence to prove 
it, and, ordinarily, the mère fact that the tow has been injured does 
not raise the presumption that the tug has been négligent (The J. P. 
Donaldson, supra), still the mère happening of an accident may, under 
some circumstances, raise a presumption of négligence, and cast upon 
the tug the burden of demonstrating that it was not due to any failure 
of duty on her part, such as that the accident was one of those inévita- 
ble occurrences for which no one is to blâme (The Webb, supra, 14 
Wall. 414, 20 L. Ed. 774; Vessel Owners' Towing Co. v. Wilson, 63 
Fed. 626, 11 C. C. A. 366 [C. C. A. 7th Cir.] ; The W. G. Mason, 142 
Fed. 913, 74 C. C. A. 83 [C. C. A. 2d Cir.], and cases there cited; 
The Marie Palmer, 191 Fed. 79 [D. C. Ga.], and cases there cited). 
The courts hâve announced varions rules which serve as guides for 
determining whether, in a given case, a tug has performed the duty 
thus cast upon her. 

[3-5] Three of such rules are pertinent to two of the suits at bar, 
viz. : (1) A tug, in her home waters at any rate, is chargeable with 
knowledge of tiie ordinary currents and tides, the channels, depth oi 
water, and well-known obstructions. The Margaret, supra; The T. 
J. Schuyler v. The Isaac H. Tillyer, 41 Fed. 477 (C. C. E. D. Pa.) ; 
Vessel Owners' Towing Co. v. Wilson, supra,' and cases there cited ; 
The George Hughes, 183 Fed. 211, 105 C. C. A. 643 (C. C. A. 2d Cir.) ; 
The Marie Palmer, supra. (2) She impliedly warrants that she has 
sufficient power and ability to perform the service which is to be un- 
dertaken, under conditions which are to be reasonably anticipated 
Dunn v. The Young America, Fed. Cas. 4,178 (D. C. E. D. Pa.); The 
E. T. Williams, 126 Fed. 871 (D. C. S. D. N. Y.), affirmed 139 
Fed. 231, 71 C. C. A. 357 (C. C. A. 2d Cir.); The J. S. T. Strana- 
han, 151 Fed. 364 (D. C. S. D. N. Y.), affirmed 165 Fed. 439, 91 C. C. 
A. 493 (C. C. A. 2d Cir.); The Startle, 115 Fed. 555, 560, 561 (D. C. 
Del.). (3) And she is also required to know whether, under the con- 
<litions then prevailing or reasonably to be expected, it is safe to make 
the proposed venture, whatever it may be. The Margaret, supra ; The 
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T. J. Schuyler v. The Isaac H. Tillyer, supra; Vessel Owners' Tow- 
ing Co. V. Wilson, supra ; The J. S. T. Stranahan, supra ; The George 
Hughes, supra ; The Nannie Lamberton, 79 Fed. 121 (D. C. S. D. N. 
Y.) ; The Allie and Evie (D. C.) 24 Fed. 745, 7AS (D. C. S. D. N. 
Y.). However, a mère mistake in judgment in this latter respect is not 
sufficient to charge her with négligence, but the error must be one 
which a careful and prudent navigator, surrounded by like circum- 
stances, would not hâve made. The Startle, supra, 115 Fed. 564; The 
Allie and Evie, supra. The latter of thèse rules is, to a great extent, 
the necessary resuit of and intimately connected with the first two, 
but in connection with them requires in ail cases, as they do not neces- 
sarily, the taking into account of the condition of winds and weather. 
It follows from thèse rules that if, in any given case, an accident can 
be attributed to a lack of knowledge on the part of a tug of any of 
the things which it is required to know, as above stated, or, with the 
limitation before mentioned, to the inadequacy of the tug to perform 
the service she has undertaken, then she has not f ulfilled her full meas- 
ure of duty ta the tow. Each case at bar will now be separately con- 
sidered in the Hght of thèse gênerai principles and rules. 

[6] 1. What has been termed by the parties as action No. 1 has to 
do with an injury claimed to hâve been sustained by the Gilchrist Trans- 
portation Company's ship Neptune on the 25th of April, 1912, while 
in tow of two of respondent's tugs. On the day preceding the acci- 
dent the tugs, at the libelant's request, and pursuant to a season con- 
tract for towage, undertook to move her from the place where she was 
lying in the South branch of the Chicago river to a point in the North 
branch, She was without motive power, steering gear, or a crew, 
except six or seven men used for the purpose of working the hatches, 
handling the Unes, loading, etc. At the time the towage service was 
undertaken, therefore, she was completely within the control of the 
tugs and dépendent upon them for guidance and movement. The first 
day she was towed to the Washington Street bridge in the South 
branch, but the tugs were unable to pull her through that day. How- 
ever, with the assistance of two other tugs, they succeeded in doing so 
on the following day. She also passed safely through another bridge, 
but in attempting to pull her through the Lake Street bridge her port 
bow collided with the westerly stone abutment of the bridge. As a 
resuit she was more or less damaged, the extent being a matter of 
considérable conflict in the évidence. The main (north and south) 
branches of the Chicago river meet at about where the last-nientioned 
bridge is located. Owing to a drainage canal, the water of the Chicago 
river does not flow, as would be natural, towards the lake and in the 
same direction in which the vessel was being towed, but in the op- 
posite direction. Consequently, when the boat and the tugs reached the 
Lake Street bridge, they were confronted with an opposing current, 
which caught the vessel on her starboard side. 

The libelant's version of the accident, which is supported by two 
witnesses (the captain in charge of the libelant's boats and the ship- 
keeper of this particular vessel), is that the vessel first struck on her 
starboard bow against the center abutment of the bridge (the bridge 
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being of the swingîng draw type) ; that thîs abutment was protected by 
loose spiling, and consequently no damage was done by such collision, 
but that the effect thereof was to cause the vessel to sheer oflf and her 
port bow to collide with the westerly stone abutment, which was not 
protected with spiling. Respondent, on the other hand, contends, and 
in this it is supported by the testimony of three witnesses (the captains 
of the respective tugs and the respondent's gênerai superintendent), 
that the vessel did not at any time collide with the center abutment 
of the bridge, and, consequently, did not strike the stone abutment by 
reason thereof, but that she hit the latter in the first instance, and that 
the accident was due to the fact that, as she reached the bridge, the 
full force of the current flowing f rom the main branch of the river into 
the South branch caught her on her starboard bow, the effect of which, 
owing to her size and the narrowness of the draw, was inevitably to 
force her in the opposite direction to such an extent that, although 
both tugs did ail that they could, they were unable to. prevent her 
from colliding on her port side with the westerly abutment. 

If the libelant's version is the correct one, it would seem to follow, 
from the mère happening of the accident, without further proof as 
to any particular négligent act, that there was a failure to exercise rea- 
sonable skill and care on the part of the tugs, because, considering 
that the effect of the current was to push the vessel away from the 
center abutment, such a collision was inexcusable. But I cannot find 
from the évidence (not having had the benefit of seeing the witnesses 
personally and hearing them testify) that the vessel ever did strike the 
center abutment. The burden of so establishing was on the libelant. 
Three witnesses, who were in quite as advantageous position to see 
what happened as the libelant's witnesses, if not môre so, testified 
that the vessel never touched the center abutment. It may very well 
be that in the confusion of the moment libelant's witnesses might hâve 
mistaken some other jar for a collision with the center abutment. 
Nor hâve I any difficulty in finding that the use of the westerly, rather 
than the easterly, draw was, under the circumstances, entirely proper. 
Hence no négligence can be predicated on that act. But, in ascertain- 
ing whether the respondent perf ormed its full duty, we are not confined 
solely to what was done at the time of the accident ; but it is proper 
to inquire whether, in view of the fact that the accident happened in 
thé home port of the tugs, and that the respondent was therefore charg- 
ed with knowledge in respect to the current, depth of water, size of 
the draw, and that there was no spiling to protect the stone abutment, 
it was reasonably safe for only two tugs to attempt to take the libel- 
ant's vessel through with the current as it then was, especially in view 
of what happened at the Washington street bridge. Àdmittedly this 
draw had not been used for a vessel of the size of the Neptune, pro- 
ceeding in the same direction, for a long tim,e, if ever. At any rate, 
respondent had never attempted to so use it. For ail that appears, 
the current was that which was ordinarily to be expected. Can one un- 
der such circumstances, charged with the knowledge before mentioned, 
be heard to say that the proper degree of care was exercised when the 
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accident, according to its own version, was the resuit of the inability of 
the tugs to resist the force of the ordinary current ? 

To answer the question in the affirmative would be to nullify the 
rule that a tug impHedly warrants that it has sufficient power to per- 
forai the service which it undertakes under conditions reasonably to 
be expected, and that it is chargeable with knowledge of the usual 
currents, and to permit it to take a chance. Of course, some chances 
must be taken, and the law allows for them ; but they do not include 
the ability of a tug to resist the force of a known current. The fact 
that the accident happened as respondent claims it did, which I find 
to be the fact, and that later it was found necessary to use threè tugs 
to pull the vessel through, proves the inability of the two tugs to per- 
form the service which they undertook. I am therefore constrained 
to find that it was not the exercise of reasonable care for the two tugs 
to hâve attempted to make the maneuver alone, and hence that in this 
case the respondent is responsible, if any damage was done to the ves- 
sel. I do not find it necessary at this point of the case to détermine 
the extent of the damage, it being sufficient, for présent purposes, to 
find that some damage was done. This I unhesitatingly do. That the 
vessel was damaged was not only testified to by both of libelant's wit- 
nesses, but admittedly it was brought to respondent's attention very 
shortly after the accident, and at that time the only controversy was 
as to the extent. The fact that no survey was made until December, 
1912, and that the libel was not filed until March, 1914, was commented 
upon by respondent's counsel during the course of the argument as 
indicating that libelants recognized at the time that either no damage 
was done, or that, if any was done, the respondent was not responsible 
therefor. While thèse facts, unexplained, might be a circumstance to 
be taken into account in weighing the conflict in the évidence regard- 
ing the manner in which the accident happened, they hâve no signifi- 
cance, when it is understood that thèse suits are being prosecuted for 
the benefit of those who insured the vessel. If libelant coUected In- 
surance for the damage, no unfavorable inference can be drawn from 
its failure to institute proceedings against a towing company with 
whom it was continually doing business, and whose good will it un- 
doubtedly coveted. The above criticisms and observations apply, not 
only to the case now under considération, but to ail of the others. I 
do not, at this stage of any of the cases, attempt to consider what 
effect shall be given to the surveys or the extent of the damage. 

The libelant is entitled to a decree in this case, with costs. The 
ascertainment of the damages, as in the other cases in which I find for 
the respondent, will be referred to a commissioner in the usual way. 

[7] 2. Action No. 2 was brought to recover damages for another 
injury alleged to hâve been sustained by the Neptune on August 23, 
1911, in the Chicago river. Immediately prior to the accident com- 
plained of she was lying in a slip alongside of the Union Elevator 
dock, bow in ; her stem protruding, approximately 100 feet beyond the 
dock, out into the river. The river at that point is between 200 and 
225 feet wide. She was without steam or steering gear, and had a 
crew of about six men to handle the hatches, load, and take care of 
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the ship at the dock. The respondent's tugs Charniey and Evans un- 
dertook to tow her from the slip to another dock a short distance up 
the river. While engaged in doing so, her stem came in collision wilîi 
a dock on the other side of the river, at a point almost directly opposite 
the elevator dock, and it is claimed that by reason thereof she was 
damaged. The libelant contends that the collision was due to the nég- 
ligence of the tugs, while it is the respondent's insistment that it was 
due to the failure of the captain of the vessel to obey the instructions 
of the tug captains as to keeping a line out on the elevator dock for 
the purpose of checking the vessel and preventing an accident, such as 
happened. 

Admittedly, the captain of the vessel was instructed, in the first in- 
stance, to keep such a line out; he already had one or more attached 
to spilings on that dock. The captain of the vessel testified, however, 
that at his suggestion this order was rescinded, and it was understQod 
that the line was to be fastened to a freight dock on the opposite side 
of the slip; that he accordingly dispatched a man around the slip to 
the freight shed for the purpose of fastening such a line, but before 
he could do so the tugs began to pull the vessel out of the slip, and 
consequently he was unable to get the line fastened before the accident 
happened. Both of the tugboat captains, on the other hand, testify 
that the original directions were in no respect altered or countermand- 
ed, but that they declined to acquiesce in the suggestion of the captain 
of the vessel — that the line be run to the freight dock. The length 
of the vessel, and the narrowness of the river and the slip, required 
that the stem of the vessel be permitted to go very close indeed to the 
opposite bank of the river before she could be permitted to swing in 
the current, and thus assume a position in the river which would make 
it possible to tow her to her destination. As the vessel had no power 
herself, it was thus necessary, or at any rate considered so by ail con- 
cerned, that a line should be run from the vessel to a dock to check 
her when her stem reached a point a short distance from the opposite 
bank. 

The question of Hability, therefore, dépends primarîly upon whether 
the original direction, given by the tugboat captains, as to the keeping 
of a line on the elevator dock was rescinded. If it was not, the accident 
was undoubtedly due to the failure of the captain of the vessel to obey 
instructions, unless the fact that he had failed to do so was brought 
to the attention of the tug captains in sufficient time before the accident 
to hâve enabled them, in the exercise of reasonable care and skill, to 
hâve avoided the accident. There is no évidence which would justify 
the finding of the latter. If, on the other hand, the original direction 
regarding the placing of the lines was rescinded, and it was understood 
that the line was to be made fast to the freight dock, the tugs were in 
fault in starting when they did, and in not afïording the vessel a rea- 
sonable opportunity to run a line. Bearing in mind the burden of 
proof, I am unable to conclude that the instructions originally given 
were rescinded. It is, I think, quite improbable that the captains of 
the tugs, knowing as they did the necessity of a line from the vessel 
to a dock, would hâve attempted to move the vessel before an op- 
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portunity had been afforded the latter to run such a line. I am inclined 
to believe, ttpon the whole, that there was a misunderstanding between 
the tug captains and the captain of the vessel as to where the line was 
to be placed. But this fact, of course, would not permit the finding 
of any négligence on the part of the tugs, providing that the captains 
of the latter had given the necessary instructions, and reasonably be- 
lieved, as I find they did, that they would be carried ont. They did 
not learn that their instructions were being disobeyed until it was too 
late. 

My conclusion, therefore, is that the tugs were not responsible for 
this accident, and hence the libel in this case must be dismissed, with 
costs. 

[8] 3. In action No. 3 it is sought to recover the damages claimed 
to hâve been sustained by the same steamer, the Neptune, on August 
20, 1911, while she was on her way to Chicago harbor, in tow of re- 
spondent's tugs Indiana and Morford. She was under the command 
of the same captain as at the time of the collision of August 23d, and 
apparently had the same crew. At the time of the occurrence which 
gave rise to this action she was being towed from Milwaukee to Chi- 
cago; her engines were out of commission, and she was completely 
under the control of the tugs. She reached the Chicago Breakwater 
between 10 and 11 o'clock in the evening of August 20th, and at a 
point between the outer crib and the breakwall the tugs proceeded to 
change from the lake lines (which they had used in towing her from 
Milwaukee) to harbor lines. This necessitated the drawing in of the 
lake lines, first from one tug and then the other, and the casting out 
of the harbor lines. From 1% to 2 hours were consumed in the 
former opération. The line which the starboard tug (the Morford) 
had was first drawn in, and then the line to the port tug (the Indiana). 
Just about the time that the drawing in of the latter line had been fin- 
ished, and before the harbor lines had reached either of the tugs, the 
Neptune collided with another steamer, the Uganda, which was lying 
at anchor inside the breakwall, and it is claimed sustained damage there- 
by. Admittedly, the Uganda was seen by the captains of the tugs when 
the Neptune was at least three-fourths of a mile to the windward of 
her. The latter, during the time that the lake lines were being taken 
in, drifted with the wind and the current this intervening three-fourths 
of a mile. It appears from the testimony of the captain of the Mor- 
ford that at the time the taking of the line from his tug was finished 
the Neptune was about one-half mile distant from the Uganda ; he then 
went to the stern of the Neptune and "hollered" for a harbor line, it 
having been arranged that he was to hâve the stern line while proceed- 
ing up the Chicago river, where the Neptune was to be taken ; that he 
received no response, and, after he had waited "quite a while" he saw 
that the Neptune was "going down on" the Uganda; that he then 
went around the vessel to take a position on her port side for the pur- 
pose of shoving her ofi. During practically ail of the time that the 
Neptune was drifting this half mile, the Indiana still had the star- 
board lake line. No alarm signais, or other effort to wam the captain 
of the Neptune of the impending danger, were given by either of the 
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tugs uiitîl the captain of the Morford saw that there.was likely to be 
a collision. It was then clearly too late for those on board the Nep- 
tune to do anything to avoid the collision. 

It seems to me that the évidence of the captain of the Morford 
clearly charges him with négligence. He says that after the lake line 
was taken in he waited "quite a while" for the harbor line to be thrown 
to him. During ail of that time the Neptune was drifting in the direc- 
tion of the Uganda and covered a distance of about a half a mile. This 
must hâve taken considérable time, because she drif ted altogether about 
three-fourths of a mile in l^è to 2 hoUrs. Yet during ail of this time 
the Morford made no effort to shove the Neptune out of the course 
in which she was drifting, or to get the harbor line, except to "hoUer" ; 
nor was any effort made by the Indiana to pull her out of the course 
in which she was drifting. When it is remembered that the vessel was 
without steam or ability to maneuver herself, and was entirely in the 
control of the tugs, it is difficult to escape the conclusion that one or 
both of the latter failed in their duty to take steps in time to avoid 
the subséquent collision or to notice her danger until it was too late. 
In either aspect there was clearly, I think, a failure to exercise the 
reasonable care that was required of them. It may be that the failure 
of those on the Neptune to cast a harbor line to the Morford was in 
one aspect a contributing cause of the accident. But there is no évi- 
dence, and in fact ail is to the contrary, that the requests of the Mor- 
ford for the harbor line were heard by those on the vessel. But, even 
if they had been heard and not heeded, this circumstapce would not 
excuse the failure of the tugs to either notice the danger or to take 
some effective means to hâve avoided the collision before they did. 
There were no other circumstances to excuse this apparent neglect on 
the part of the tugs. The évidence quite conclusively demonstrates, I 
think, that if an effort had been made in time, and there is no reason 
why it shotild not hâve been, except inattention on the part of the 
tugs, the collision could hâve beeo readily avoided. 

I therefore find the respondent liable in this case, and the libelant 
is, accordingly, entitled to a decree, with costs; the ascertainment of 
damages to be referred to a commissioner. 

4. Action No. 4 concerns an injury claimed to hâve been sustained 
by the Gilchrist Transportation Company's steamer Lake Shore on 
January 17, 1912, while in tow of respondent's tugs Dîckinson and 
Field. As in the cases previously discussed, this vessel was without 
steam and completely under the control of the tugs. She was in charge 
of a captain, a shipkeeper, and a crew of seven or eight men. At the 
time towage service was Isegun she was lying at the dock of the Na- 
tional Elevator Company in the South Chicago river, and was to be 
towed against the current to the Rock Island elevator, in the same river. 
When the Pennsylvania or Ft. Wayne bridge was reached the tugs 
were unable (although two or three attempts were made) to get the ves- 
sel through. A further attempt was made on the foUowing day, and 
was likewise unsuccessful. On January 23d, however, through the 
use of three tugs and the raising of the depth of the water, and pr^îba- 
bly the dirninishing of the current, the vessel was hauled through and 
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brought to her point of destination. It is claimed that on the first at- 
tempt "she sheered and struck her port bow" against one of the abut- 
ments of the bridge, which caused a dent to be made in two of her 
plates. It is to recover for the damage thus sustained that this action 
was brought. 

I am by no means reasonably convinced, if there was any collision 
at the time and place in question, that any damage whatever was done. 
The burden was on the Hbelant to so demonstrate. The weight of the 
évidence seems clearly to indicate that the part of the vessel, which 
the captain first claimed had been damaged, could not hâve corne in 
contact with any portion of the bridge. In addition, the évidence 
tends to prove, circumstantially, that the dent was due to another 
cause, for which the respondent was in no way responsible. While 
the testimony of the captain of the vessel is positive to the effect that 
the vessel did strike the abutment of the bridge, he is evidently wrong 
as to the character of the abutment, and as to the time when he first 
called the attention of any one connected with the tugs to the alleged 
damage. If the injury had been done on the first day, it is difficult 
to understand why some one's attention was not called to it until the 
23d. I think probably the correct explanation of the whole afïair 
is that the captain of the vessel did notice a jar of some kind during 
the first attempt to get the vessel through (which probably was due 
to the grounding of the vessel, this, undoubtedly, being the cause of 
the inability of the tugs to pull her through the bridge), and that later, 
when he reached the dock, he saw the dent and assumed that it was 
the resuit of the jar which he had felt on the first day. He them 
called the attention of respondent's manager to it. This is borne out 
by the statement, which respondent's witnesses testify he made at 
that time, to the effect that he did not know whether the tugs caused 
the dent or not. Upon the whole, the évidence does not justify a 
finding that any damage, for which the tugs were responsible, was 
done to the vessel at the time alleged. 

It follows, therefore, that the libel in this case must be dismissed, 
with costs. 

5. Action No. 5 was brought by the Franklin Transportation Com- 
pany to recover the damages claimed to hâve been sustained as the 
resuit of the grounding of its barge Alexander Maitland just outside 
of the harbor at Erie, Pa., on November 12, 1912, while she was in 
tow of respondent's tug Buffalo. The barge was 366 feet long, with 
a beam of 44 feet, and at the time in question drew about 18 feet 6 
inches of water, approximately 8 feet of her side being exposed. When 
the towage service began she was lying at the Susquehanna coal dock 
within the Erie harbor, without any power of her own. She was 
to be taken from the harbor to her consort, which was lying outside 
in the lake. The start was made between 6 and 6 :30 p. m. (seventy- 
fifth meridian time). She was towed out through the channel, which 
was of amply sufficient depth and width to accommodate a vessel of 
her dimensions, without incident until she reached a point outside 
of the piers, which parallel the greater part of the lake end of the 
channel, when she went aground upon the east bank of the channel. 
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It is to recover the moneys expended for salvage services in getting 
her off that this action was brought. It may be noted at the outset 
that ail of such services were rendered by the respondent, and the 
bills therefor were paid by the libelant shortly thereafter v\?ithout pro- 
test or question. It may well be that under those circumstances such 
moneys cannot now be recovered; but as the respondent has not 
raised that question, and as I hâve reached the conclusion that the 
libel must be dismissed on another ground, I hâve not attempted to 
consider it carefuUy. 

The circumstances of the happening of the accident, as detailed 
above, would probably, under the rules before raentioned, be suffi- 
cient to charge the tug with négligence, without proof of the respect 
in which she was at fault, and cast upon her the burden of explain- 
ing and demonstrating her lack of culpability. But the respondent 
has undertaken to discharge this burden, and to show that the ground- 
ing was one of those inévitable accidents for which no one is responsi- 
ble. It is claimed on its behalf that, shortly before the tug and tow 
reached the end of the westerly pier, the wind, which had theretofore 
been blowing moderately from the southwest, suddenly shifted to 
the northwest and attained a very high velocity ; that it, together with 
the current produced thereby, drove the barge out of the channel in 
which she was being towed, and forced her on the easterly bank where 
she grounded, notwithstanding that every possible effort was made 
on the part of the tug to prevent it. It is further insisted that the 
gale, especially in respect to the suddenness with which it arose, was 
one which could not ordinarily and reasonably hâve been anticipated. 
The libelant's proofs suggest primarily that the accident wras due to 
the fàult of the tug, either in coming out of the channel at too slow 
a speed, or because she took a position on the starboard bow of the 
veSsel, or both. But, irrespective of thèse circumstances, the libelant 
contends that the gale which arose and the accompanying tide were 
such as might reasonably hâve been expected in that place at that time 
of the year, and consequently, under the rules before mentioned, if 
the tug was unable to hold the barge in the channel against the wind 
and the current, it is responsible for its failure to do so. 

The weight of the évidence leaves no reasonable doubt, I think, 
but that the tug was proceeding through the channel at the customary 
and usual rate of speed. The captain of the tug was experienced, 
capable, and skillful, and, in the absence of circumstances which, in 
the exercise of reasonable care, would seem to call for a greater 
speed, no négligence can be predicated on the fact that he saw fit 
to travel at the usual rate. Nor, if it be assumed that the tug was 
towing on the starboard bow, rather than straight ahead, or on the 
port bow, can that circumstance, under the évidence, be held to con- 
stitute négligence. I hâve no difficulty in finding that the accident 
was in no respect due to the latter fact alone, or in connection with 
the rate of speed at which the tug proceeded. Undoubtedly, if it 
had been foreseen that a wind of the velocity and from the direction 
as that which subsequently arose was likely to be encountered, the tug 
would hâve been better able to prevent the barge grounding, if she 
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had been going at a greater rate of speed and had been pullîng on the 
port bow. This, I think, is demonstrated by what she did when the 
wind arose. But, unless the wind could hâve been reasonably antici- 
ipated, I fail to see how either the rate of the speed or the position 
of the tug, which in themselves were entirely proper for ordinary con- 
ditions, can be held to be the proximate cause of the accident. 

[9] The respondent having relied upon an inévitable accident, it 
was incnmbent upon it to show what the cause of the grounding was, 
and that the resuit of the cause was inévitable, in the sensé that it 
occurred in spite of everything that nautical skill, care, and précaution 
could do (Mabey v. Atkins, 14 Wall. 204, 20 L,. Ed. 881 ; The Morning 
Light, 2 Wall. 550 ; Union Steamship Co. v. N. Y. & Va. Steamship 
Co., 24 How. 307, 16 L. Ed. 699), or to show ail possible causes and 
as to ail such that the resuit was inévitable in the sensé before men- 
tioned (The Merchant Prince, L. R. Probate Division 179; The 
Olympia, 61 Fed. 120, 9 C. C. A. 393 [C. C. A. 6th Cir.] ; The 
Rayonne, 213 Fed. 216, 129 C. C. A. 560 [C. C. A. 2d Cir.]). 

[10] The respondent, as before stated, has attempted to show the 
exact cause, and that the resuit thereof was inévitable. The décision 
of the case, therefore, résolves itself into the détermination of whether 
the grounding was caused by the sudden change and violence of the 
wind and the current, and, if so, whether they were such as could 
not bave reasonably been expected, and against the force of which 
the tug, in the exercise of due care and skill, could not prevail. The 
évidence leaves no doubt in my mind but that the tug was, under or- 
dinary conditions, sufficiently powerful ahd in every way adéquate 
to perform the service which she undertook, and that, although she 
was properly and skillfully handled, it was impossible for her to pre- 
vent the accident, because of the violence of the wind and current 
which then prevailed. It is not disputed that, shortly before or at 
about the time the tug and the barge arrived outside of the pier, the 
wind, which had been blowing from the southwest, shifted to the 
northwest. Although there is some conflict in the évidence, I am 
forced to the conclusion that the change in the wind was not only 
very sudden, but that its velocity was increased very materially, and 
as a resuit thereof a decided current set in. The combination un- 
doubtedly drove or caused the barge to veer towards and ground 
upon the easterly bank of the channel. I hâve no hesitancy in finding, 
therefore, that the cause of the accident was the sudden changing of 
the wind and the current, and the velocity which they attained, and 
hence that the accident was inévitable, unless the cause could rea- 
sonably hâve been anticipated. 

It remains, therefore, to consider whether it could hâve been. If 
it could, the accident cannot be said to hâve been inévitable or un- 
avoidable ; for in that case it would hâve been négligent either to set 
eut upon a voyage which the tug was incapable of successfully com- 
pleting, or in proceeding at the slow speed which it did and taking 
a position to the starboard of the vessel's bow. The détermination 
of this question nécessitâtes the ascertainment of what the weather 
conditions were at the time the vessels left the dock and during the 
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tipie whîch elapsed before the squall arose. The accident happened 
at about 7 :30, so that there was an intervening period of time of 
from 1 to 1^2 hours. On this latter point there is also an unfortunate 
conflict in the évidence, but I think I must find that there was nothing 
in the weather conditions prior to the time the tug reached the light- 
house, near the end of the pier, which would in any way indicate the 
likelihood of a change of wind or a squall of the suddenness and ve- 
locity of that which subsequently arose. In addition to the testimony 
of at least two disinterested witnesses, who were in a position to 
take note of weather conditions and by expérience were quite capable 
of doing so, the government weather charts, oflfered by the libelant, 
show that the wind was not only blowing from the southwest during 
ail of the time intervening between the beginning of the voyage and 
the happening of the accident, at a comparatively low velocity, but 
that, at about the time the boats reached the end of the pier, it shifted 
suddenly and without previous warning to the west and northwest 
and increased very materially in velocity. When it is considered that the 
respondent's witnesses were estimating, I think it quite remarkable 
that their estimâtes so nearly correspond with the accurate figures of 
the government. According to the latter, at 7 :42 p. m. the wind blew 
from the northwest at the rate of 34 miles an hour, at 7:40 p. m. 
at the rate of 30 miles an hour, and from 7:25 to 7:35 at the rate 
of 27 miles an hour, while at 7 :20 it was blowing in a southwesterly 
direction at the rate of 17 miles an hour. 

It is true that nearly ail of the witnesses testify that windy weather 
and squalls, of greater or less degree, occur around Erie during the 
fall of the year, and the government records for a number of years 
back show maximum wind velocities, at that point, during the month 
of November, equal to or in excess of that which prevailed at the 
time of this accident. But the mère fact that during a certain month 
of the year winds of high velocity occur and are to be expected from 
time to time falls far short of proving that a shift of vvind of the 
suddenness of that in question and a squall of its magnitude could 
reasonably hâve been anticipated as likely to occur when this tug set 
out on its short voyage, or, for that matter, during the progress there- 
of, if the previous and then condition of the weather gave no indi- 
cation thereof. To hold that a tug, under such circumstances, must 
anticipate such sudden and violent changes, would be tantamount to 
casting upon it the obligation of an insurer. The décisive inquiry 
is not alone whether violent winds were likely. to arise at that time 
of year, but whether, in view of the then or previous state of the 
weather, taken in connection, of course, with the time of the year, 
they could be reasonably expected. When the case is considered in 
this light, there is no évidence to justify the finding that the wind 
and current could reasonably hâve been anticipated at any time before 
it was too late to guard against them. As, therefore, the gale and 
the attendant current were the proximate cause of the accident, and 
could not reasonably hâve been anticipated by those in charge of the 
tug at any time after the beginning of the voyage and before it was 
too late to avoid their effect, and hence that Âere was no négligence 



EX PAETE GEIFFIN 445 

in embarking upon the voyage, it follows that the grounding of the 
vessel was the resuit of an inévitable accident, for which the re- 
spondent is not liable. 

It follow^s, therefore, that the libel in this case must be dismissed, 
with costs. 



Ex parte GRIFFIN. 
(District Court, N. D. New York. December 2, 1916.) 

(Syïlahus hy the Court.) 

1, CiTiZBNs (S=13 — Expatriation. 

A citizen of tlie United States, who with liis famiiy goes to Canada, and 
tliere later enlists in the army of that country for oversea service, mak- 
ing the necessary déclarations, and takes an oath of alleglance that he 
will be faithful and bear true allegianee to His Majesty King George the 
Mfth, his heirs and successors, and that he wlil as in duty bound honestly 
and faithfully défend His Majesty, his heirs and successors, in person, 
crown, and dignlty, against ail enemies, and will observe and obey ail 
orders of His Majesty, his heirs and successors, and of ail the gênerais 
and offlcers set over him, so help him God, and actually enters the service, 
thereby effectually expatriâtes hlmself under the provisions of 2 U. S. 
Comp. Stat. 1913, § 3959, p. 1591, Act March 2, 1907, c. 2534, § 2, 34 Stat. 
1228, which déclares that "any American citizen shall be deemed to hâve 
expatrlated himself when he bas been naturallzed in any foreign state 
In conformity with its laws or when he bas taten an oath of allegianee 
to any foreign state," etc. Expatriation is complète, even if, after a few 
days' service, he déserts and surreptitionsly returns to the United States. 

[Ed. Note.— For other cases, see Citiz^ins, Cent. Dig. §§ 20-22 ; Dec. Dlg. 
<g=13.] 

2. ALIENS <g=546 DEPORTATION EXPATRIATED CiTIZEN. 

Such person, by such acts, if voluntary, not only abandons and re- 
nounces his citizenship in the United States, but becomes an alien, and 
by such removal, enlistment, and oath of allegianee to a foreign power 
initiâtes naturaiization in such foreign country and cornes under its pro- 
tection. Therefore, when he thereafter déserts such service and surrep- 
titiously returns to the United States, not coming through any port of 
entry, he comes in violation of law, and may be deported under the pro- 
visions of section 36 of Immigration Act Feb. 20, 1907, c. 1134, 34 Stat. 
908 (Comp. St. 1913, § 4285), which provides that "ail aliens who shall ^ 
enter the United States except at the seaports thereof, or at such place 
or places as the Secretary of Labor may from time to time designate, 
shall be adjudged to bave entered the country unlawfully and shall be 
deported as provided by sections twenty and twenty-one of thls act: Pro- 
vided, that nothing contained in this section shall affect the power con- 
ferred by section thirty-two of this act upon the Commlssioner General of 
Immigration to prescribe rules for the entry and inspection of aliens 
along the borders of Canada and Mexico." 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 105; Dec. Dig. 
<S=»46.] 

8. CiTiZENS ®=»13 — Expatriation — Consent — "Foreign State" — Oath of 

AXLEGIANCE. 

Such oath of allegianee to the king of Great Britain is an oath of alle- 
gianee to a "foreign state" within the meanlng of the statute, and even if 
the consent of the United States and of such person is necessary to com- 
plète expatriation, the necessary consent is found in the statute and the 

«ssFor other casM «ee «ama toplc & KBT-NUMBER in aU Key-Numbered Dlgests & Indexe» 
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voluntary acts of sucli person. Mackenzle v. Hare, 239 T7. S. 299, 36 Sup. 
et. 106, 60 L. Ed. 297. 

[Ed. Note.— For other cases, see Cltlzens, Cent. Dig. S§ 20-22; Dec. 
Dig. <s=3l3. 

For other définitions, see Words and Phrases, Second Séries, Foreiga 
State.] 

4. Aliens <S=»46 — Déportation — Bxpatbiated Citizen. 

The petltioner, bom in the United States and residlng in New York, 
went wlth his family to Gananoque, Canada, June 30, 1916, enlisted in 
the Canadian army fôr oversea service July 15, 1916, and took the oath 
o£ allegianee, deserted August 5, 1916, and surreptltiously returned to 
the United States August 6, 1916. Held, that he had voluntarily ex- 
patrlated himself and was an allen, and was subject to déportation as 
such. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 105; Dec Dig. 
©=546.] 

5. CiTizENs <S=>13 — Expateiation — Oath ov Allkoiancb. 

The fact that the enlistment was for "one year or during the war" 
between England and Germany and six months thereafter did not change 
the effect of taking the oath of allegianee, which contalned no limitation. 

[Ed. Note.— For other cases, see Citlzens, Cent Dig. §§ 20-22 ; Dec. Dig. 
<S=13.] 

(Addiiional SvllaJ)us ly EAltoHal Staff.) 

6. CiTizENS <g=>13 — "Expateiation." 

"Expatriation" is the voluntary renundation of citlzenshlp; the re- 
nouncing allegianee to one's own government, usually accompanied by 
forsaking one's own country. 

[Ed. Note.— For other cases, see Citlzens, Cent Dig. §§ 20-22; Dec. 
Dig. <S=5>13. 

For other définitions, see Words and Phrases, First and Second Séries, 
Expatrlate.] 

Pétition by Edward Dempster Griffin for a writ of habeas corpus. 
Dismissed. 

This is an application by Edward Dempster Griffin, who claims to be 
a citizen of the United States, for his release from the custody of the 
immigration officers of the United States, who seek his déportation to 
Canada on the ground that he (Griffin) is not a citizen of the United 
States, or entitled to be in the United States, but is a déserter from 
the British army, he having voluntarily expatriated himself, by volun- 
tarily removing to the Dominion of Canada with his family and then 
and there voluntarily enlisting in the 156th Overseas Battalion, Cana- 
dian Expeditionary Force, and by complying with the laws of Canada, 
and by taking the oath of allegianee to His Majesty King George the 
Fifth, king, etc., after which, and after a few weeks' or days' service, 
he deserted such service and surreptitiously came into the United 
States, where he was apprehended. 

John Cyivcary, of Clayton, N. Y., for petitioner. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y., for the United 
States. 

RAY, District Judge. The questions involved are important, espe- 
cially for the reason, if a citizen of the United States by voluntarily 
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going to Canada and there enlisting in its army and taking tlie oath of 
allegiance to the king of England and serving in such army does not 
lose his citizenship in the United States, he may serve in the English 
army for months and perhaps years, sustain injuries in such service 
vi^hich forever totally disable him from earning a support for himself 
or family, and then return to the United States and hère become a 
public charge. There is before this court an original paper, the 
authenticity of which is not questioned, as f ollovvs : 

Attestation Paper. No. 640184 

156t]a Overseas Battalion, C. E. F. 

Canadian Overseas Expeditlonary Force. 



Questions to be Put before Attestation. 



(Answers.) 



1. What is your surname? Griffln. 
la. What are your Christian names? Edward Dempster. 
Ib. What is your présent address? Gananoque. 

2. In what town, township, or parlsh, and in what country, were you born? 

Adams, Jefferson Co., U. S. 

3. What is the name of your next of kin? Abia Griffln. 

4. What is the address of your next of kin? Gananoque. 
4a. What is the relationshlp of your next of kin? Wife. 

5. What is the date or your birth? Nov. 3rd, 1873. 

6. What is your trade or calling? Farmer. 

7. Are you married? Tes. 

8. Are you willlng to be vaccinated or re vaccina ted and Inocula ted 7 Tes. 

9. Do you now belong to the active militla? Tes. 

10. Hâve you ever served in any military force? Tes. (If so, state parti cu- 

lars of former service.) 

11. Do you understand the nature and terms of your engagement? Tes. 

12. Are you willing to be attested to serve in the Canadian Overseas Expedi- 

tlonary Force? Tes, for artlllery. 

Déclara tIo;i to be Made by I*Ian on Attestation. 

I, Edward Dempster Grlffin, do solemnly déclare that the above are answers 
made by me to the above questions, and that they are true, and that I am 
wlUing to fulflll the engagements by me now made, and I hereby engage and 
agrée to serve in the Canadian Overseas Expeditlonary Force, and to be at- 
tached to any arm of the service therein, for the term of one year, or during 
the war now existing between Great Brltain and Germany, should that war 
last longer than one year, and for six months after the termlnation of that 
war, provided His Majesty should so long requlre my services, or until legally 
dlscharged. E. D. Griffln. [Signature of Eecrult.] 

R. W. Wood. [Signature of Witness.] 

Date, July 140i, 1916. 

Oath to be Taken by Man on Attestation. 

I, Edward Demp'ster Griffln, do make oath, that I will be faithful and bear 
true allegiance to His Majesty King George the Flfth, his heirs and successors, 
and that I will as in duty bound honestly and falthfuUy défend His Majesty, 
his heirs and successors, In person, crown, and dignity, against ail enemle», 
and will observe and obey ail orders of His Majesty, his heirs and successors, 
and of ail the gênerais and offlcers set over me. So help me God. 

B. D. Griffln. [Signature of Recruit.] 
R. W. Wood. [Signature of Witness.] 
Date, July 14th, 1916. 
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Certiflcate of Maglstrate. 

The recrult above named was cautloned by me that If he made any false 
answer to any of the above questions he would be Uable to be punished as pro- 
vlded In the Army Act. 

The above questions were then read to the recrult In my présence. 

I bave taken care that he understands each question, and that hls answer to 
each question has been duly entered as replled to, and the sald recrult has 
made and signed the déclaration and taken the oath before me at Bannfleld, 
thls>14th day of July, 1916. 

T. O. D. Bedell, Lt. Col. [Signature of Justice.] 

On the back thereof is Griffin's descriptive list, certificate of médical 
examination, and certificate of the officer commanding unit, which 
last certificate reads as f oUows : 

Edward Dempster GrllHn, havlng been flnally approved and inspected by 
me this day, and hls name, âge, date of attestation, and every prescrlbed par- 
tlcular havlng been recorded, I certlfy that I am satlsfied with the correctness 
of thls attestation. T. C. D. Bedell. [Signature of Officer.] 

Date, July 17th, 1916. 

The petitioner does not deny that he gave the information contained 
in this paper, or that he signed the déclaration and oath July 14, 1916, 
but contends, first, that if he did do so intelligently and voluntarily he 
did not thereby expatriate himself and lose his citizenship in the Unit- 
ed States ; and, second, that he was so intoxicated when he enlisted in 
such Canadian service and executed such papers that he did not know 
and understand what he was doing, or the nature and character of his 
acts, and is not bound thereby ; that when he became sober and pos- 
sessed of his faculties he left the service and Canada at the first oppor- 
tunity îuid returned to the United States. 

At this time we will consider the efïect of the acts above set forth 
on the assumption they were voluntary and knowingly and intelligently 
donc. If, when so done, such acts did not amount to expatriation and 
loss or deprivation of his citizenship in the United States, he is illegally 
held by the immigration officers and cannot be deported as an alien. 
If such acts, assuming they were knowingly, intelligently, and volun- 
tarily done, did amount to expatriation and loss of citizenship in the 
United States, then évidence will be taken on the question of Griffin's 
mental and physical condition at the time of his enlistment and at the 
time he took the oath above quoted. 

[1, 4] There can be no serious question that the acts of Griffin, as- 
suming such acts were knowingly and voluntarily done, amounted to 
expatriation and loss of citizenship in the United States. The Congress 
of the United States has expressly affirmed and declared the natural 
and inhérent right of a citizen to expatriate himself. R. S. U. S. § 
1999, 2 U. S. Comp. St. 1913, § 3955, p. 1589; Act July 27, 1868, c. 
249, § 1, 15 Stat. 223. That act déclares as follows : 

"Whereas, the right of expatriation Is a natural and inhérent right of ail 
people, Indispensable to the enjoyment of the rights of llfe, llberty, and the 
pursuit of happlness; and whereas in the récognition of this principle this 
government has freely recelved emigrants from ail nations, and invested them 
with the rights of citizenship ; and whereas lt Is claimed that such American 
cltlzens, with thelr descendants, are subjects of foreign states, owlng allegl- 
ance to the govermnents thereof; and whereas lt Is necessary to the malu- 
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tenance of public peace that thls claim of forelgn alleglance should be prompt- 
ly and flnally disavowed : Therefore any déclaration, instruction, opinion, 
order, or décision of any offlcer of the United States whlch dénies, restricts, 
impairs, or questions the rlght of expatriation, is declared inconsistent with 
the fundamental principles of the republic." 

The common-law rule of England is that once a citizen always a 
citizen, and that no citizen can expatriate himself, except with the con- 
sent of his sovereign or government. 1 Bl. Com. 369. At one time this 
was recognized as the law in the United States. Talbot v. Jansen, 3 
Dali. 133, 1 h. Ed. 540; U. S. v. Gillies, Fed. Cas. No. 15,206, 1 Pet. C. 
C. 159; 2 Kent, 49; The Fifteenth Amendment, Brannon, 20, 21; 
opinion of Chief Justice Fuller in U. S. v. Wong Kim Ark, 169 U. S. 
at page 711, 18 Sup. Ct. 456, 42 L. Ed. 890; 7 Cyc. 144, and cases cited 
note 37." But at an early day the courts of the United States, both 
State and fédéral, began to question and repudiate this doctrine. 7 Cyc. 
144, and cases cited. "The consent of the United States is not neces- 
sary to enable a citizen thereof to expatriate himself and become a citi- 
zen of another country." Jennes v. Landes (C. C.) 84 Fed. 73. 

Not only has Congress recognized and declared this "natural and 
inhérent right of expatriation" without the express consent of the 
government, but it has also enacted that "any American citizen shall 
be deemed to hâve expatriated himself when he has been naturalized 
in any foreign state in conformity with its laws, or when he has taken 
an oath of allegiance to any foreign state: * * * Provided also, 
that no American citizen shall be allowed to expatriate himself when 
this country is at war." 2 U. S. Comp. St. 1913, § 3959, p. 1591 ; 
Act March 2, 1907, c. 2534; § 2, 34 St. 1228. The king of England is 
"the State," and England is a "foreign state." It is perfectly clear that 
Grifïin went into a foreign country, represented himself as residing at 
Gananoque with his wife, and regularly enlisted in the Canadian army, 
and subscribed and took the oath of allegiance to the king of Great 
Britain, a foreign state and government. This was complète expatria- 
tion, and so declared by the act of Congress above quoted. Mackenzie 
V. Hare, 239 U. S. 299, 36 Sup. Ct. 106, 60 L. Ed. 297. 

In "The Fourteenth Amendment," by Brannon, page 20, citing San- 
tissima Trinidad, Fed. Cas. No. 2,568, 1 Brock. (U. S.) 478, it is said: 

"Fédéral citlzenshlp is lost by expatriation; the citizen by it becomes an 
alien, and loses ail rights adherlng to him as a citizen, and is released f rom 
Ms obligations as such." 

In Comitis v. Parkerson (C. C.) 56 Fed. 556, 559, it was held that : 

"Expatriation can be effected only in accordance with law [and that] undep 
our government Congress must be the source of that law." 

This cannot be sound law if expatriation be a natural and inhérent 
right, as Congress says it is ; but, assuming it to be true, this petitioner 
went to Canada with his family, enlisted in a foreign army, and took 
an oath of allegiance to a foreign government, or state, and thereby 
expatriated himself by a course of conduct and the doing of acts which 
'an act of Congress says is all-sufficient and' effectuai to constitute ex- 
patriation. 

237 F.— 29 
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The United States has always insisted that a citizen of a foreign 
country has the natural and inhérent right to leave that country, emi- 
grate to the United States, and become a résident and a citisen hère on 
compliance with our naturaUzation laws, regardless of the wishes or 
consent of the government from which he came. If such be the natural 
and inhérent right of an Englishman, it is difficult to understand why it 
is not the natural and inhérent right of a citizen of the United States. 

[3] The right of expatriation has constantly been recognized by the 
fédéral Department of State, and those citizens of the United States 
who hâve taken upon themselves a foreign allegiance are denied the 
protection due American citizens. Steinkauler's Case, 15 Op. Attys. 
Gen. 15 ; Right of Expatriation, 9 Op. Attys. Gen. 356, 362 ; Id., 8 Op. 
Attys. Gen. 139. 

[6] Expatriation is the voluntary loss or abandonment, or, more 
propcrly speaking, renunciation, of citizenship. This may be a complet- 
ed act, and complète in its eiïect as to the status of a person, even if he 
has not become naturalized in some other country according to its laws. 
Persons born in the United States, subject to its jurisdiction, are citi- 
zens of the United States. If one of thèse persons goes to England 
and is there naturalized, he becomes a citizen of England, regardless 
of the wishes or consent of the United States. He is exercising a 
natural and an inhérent right, says the Congress of the United States. 
In such case he loses his citizenship in the United States on becoming 
a naturalized citizen of England. This is distinguished from expatria- 
tion, which may consist solely in the abandonment and renunciation of 
citizenship in the United States, without being naturalized in some 
other country. Of course, a citizen of the United States expatriâtes 
himself when he voluntarily goes to England, and there applies for 
citizenship and becomes naturalized. He has not only abandoned, but 
renounced, his citizenship in the United States, and become a citizen 
of another country. Suppose a citizen of the United States abandons 
his résidence hère and goes to some foreign country, which has no 
naturalization laws or procédure, and there settles and conforms to its 
laws in ail respects as a citizen thereof, and déclares his purpose to re- 
main, and the Congress of the United States by statute déclares that 
such acts constitute expatriation ; can it be said that such person re- 
mains a citizen of the United States because he has not been naturalized 
by such foreign government, and that he may claim and be entitled to 
the protection of the government of the United States as a citizen 
thereof? Expatriation is renouncing allegiance to one's own govern- 
ment, accompanied usually by forsaking his own country. In Stough- 
ton V. Taylor, Fed. Cas. No. 7,558, 2 Paine, 562, it was held that an 
American citizen, by emigrating to a foreign country and entering its 
military service, completely renounced his American citizenship and 
was no longer held to its obligations. Can a person owe allegiance to 
two différent absolute and independent governments at the same time? 
Clearly not. 1 Bl. Com. 370. 

There may be a limited and qualified allegiance, of course. A citi- 
zen of the United States owes to his government fuU, complète, and 
true allegiance. He may renounce and abandon it atany time. This 
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is a natural and an inhérent right. When he goes abroad on a visit or 
for travel, he must, while abroad, obey the laws of the foreign country, 
where he is temporarily. In this sensé and to this extent only he owes 
a sort of allegiance to such government, but to no extent and in no 
sensé does this impair or qualify his allegiance or obligations to his 
own country or to his own government. But if, when abroad, he 
enters the military service of the foreign government where he is, 
and there makes oath that he "will be faithful and bear true allegiance" 
to such foreign government, and "as in duty bound honestly and faith- 
fully défend" such foreign government "against ail enemies, and will 
observe and obey ail orders of" such foreign government, etc., he has 
taken on himself duties and obligations absolutely inconsistent and at 
war with the duties he owes the home country and government he left, 
and he has also shown an unequivocal intent to remain abroad. By a 
change of mind, finding such service irksome and unpleasant, and by 
désertion from such foreign military service and surreptitious return 
to the United States, may be rehabilitate and reinstate himself as a 
citizen of the United States, in face of the statute quoted? In short, 
by unequivocal acts may he completely expatriate himself the one week 
and restore himself the next, with ail the rights of a citizen? Aliens 
can only become citizens of the United States by compliance with our 
laws. Our naturalization statutes prescribe the mode, but the act of 
March 2, 1907, has a spécial provision applicable to a woman who 
marries an alien. There is no provision applicable to a maie person 
who expatriâtes himself, except our naturalization laws. Is the Unit- 
ed States to protect as citizens those who enter a foreign military serv- 
ice, and take an oath of allegiance to such foreign government, and 
then désert ? Does not pubHc policy forbid ? 

It seems to me very clear that the décision of the Suprême Court of 
the United States in Mackenzie v. Hare, supra, 239 U. S. 299, 36 Sup. 
Ct. 106, 60 L. Ed. 297, settles the questions involved hère against the 
contention of the petitioner. There this statute (Act March 2, 1907, 
c. 2534, 34 Stat. 1228) was under considération, and its construction 
and application before the court. There the plaintifï, who sought by 
mandamus to enforce her right to vote in California, a right given to 
ail female citizens of the proper âge, was born and resided, and always 
had resided, in the state of California. In August, 1909, while a rési- 
dent and a citizen of such state, she married in that state one Gordon 
Mackenzie, who then resided, and who for some considérable time 
had resided, in CaHfornia, and who intended to make that state his 
permanent résidence. Mackenzie was a native and subject of the king- 
dom of Great Britain, who had not been naturalized, and who had 
done no act to show an intent to become naturalized in the United 
States. From the date of their marriage in 1909, the plaintifï and her 
husband, Mackenzie, had lived together continuously as husband and 
wife in California. In January, 1913, the plaintiff applied to be reg- 
istered as a voter. She had ail the qualifications of a voter, unless 
by her said marriage she had taken the nationality of her husband and 
ceased to be a citizen of the United States. She was denied registration 
on the ground that by such marriage to Mackenzie, a subject of Great 
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Britain, she had taken the nationality of her said husband and ceased 
to be a citizen of the United States. This action was approved and 
held valid by the state courts (Mackenzie v. Hare, 165 Cal. 776, 134 
Pac. 713, Ann. Cas. 1915B, 261, L. R. A. 1916D, 127), and the case 
went to the Suprême Court of the United States, where the décision 
was affirmed. 

The act of March 2, 1907, after providing in section 1 for passports 
to aliens who hâve filed a déclaration of intention to become citizens of 
the United States, provides in sections 2, 3 and 4 as f ollows : 

"Sec. 2. That any American citizen shall be deemed to hâve expatriated 
Mmself when he bas been naturallzed in any foreign state in conformity with 
Its laws, or when he bas taken an oath of alleg:iance to any foreign state. 

"When any naturallzed citizen shall bave resided for two years In the foreign 
state from which he came, or for flve years In any other foreign state it shall 
be presumed that he bas ceased to be an American citizen, and the place of 
hls gênerai abode shall be deemed his place of résidence durlng said years: 
Provided, however, that such presumption may be overcome on the présenta- 
tion of satlsfactory évidence to a diplomatie or consular oflScer of the TJnlted 
States, under such rules and régulations as the Department of State may pre- 
scribe: And prorvided also, that no American citizen shall bé allowed to ex- 
patriate hlmself when this country Is at war. 

"Sec. 3. That any American woman who marries a forelgner shall take 
the nationality of her husband. At the termination of the marital relation 
she may résume her American citizenship, If abroad, by registering as an 
American citizen within one year with a consul of the United States, or by 
returning to réside in the United States, or, If residing in the United States 
at the termination of the marital relation, by continuing to réside Ôiereln. 

"Sec. 4. That any foreign woman who acquires American citizenship by mar- 
riage to an American shall be assumed to retain the same after the termina- 
tion of the marital relation if she continue to réside in the United States, un- 
less she makes formai renundation thereof before a court having Jurisdiction 
to naturalize aliens, or if she résides abroad she may retain her citizenship by 
registering as such before a United States consul within one year after the 
termination of such marital relation." 

Section 3, above quoted, was involved and under considération in 
the Mackenzie Case, supra. That section says : 

"That any American woman who marries a forelgner shall take the nation- 
ality of her husband." 

It then provides on what conditions she may résume her American 
citizenship on the termination of her marriage. The Suprême Court 
held that, although a citizen of the United States when she married 
Mackenzie, and although neither she nor her husband had departed 
from the United States or shown an intent to do so, the mère fact of 
marriage to such alien was an élection and choice to abandon her citi- 
zenship in the United States, and so operated ; Congress having de- 
clared that it should hâve thàt eflfect. The court said : 

"It may be coneeded that a change of citizenship cannot be arbltrarlly Im- 
posed; that Is, Imposed without the concurrence of the citizen. The law In 
controversy does not hâve that feature. It deals with a condition voluntarily 
entered into, with notice of the conséquences. We concur with counsel that 
citizenship is of tangible worth, and we sympathize with plalntiff In her de- 
sire to retaln it, and In her eamest assertion of it But there Is Involved 
more than personal considérations. As we hâve seen, the législation was urg- 
ed by conditions of national moment. And tliis is an answer to the appréhen- 
sion of counsel that our construction of the législation wlll make every act, 
though lawful, as marriage, of course, Is, a renunciation of citizenship, The 
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marriage of an American woman with a foreigner bas conséquences of Uke 
kind, may Involve national complications of Uke kind, as hér physical expatria- 
tion may involve. Therefore, as long as the relation lasts it Is made tanta- 
mount to expatriation. This is no arbitrary exercise of government. It is 
one whlch, regardlng the international aspects, judicial opinion bas taken for 
granted would not only be valld but demanded. It is tbe conception of tb© 
législation under revlew that such an art may bring the government into em- 
barrassments, and, it may be, into controyersles. It is as voluntary and dis- 
tlnctive as expatriation, and Its conséquences must be considered as elected." 

Section 2 of this same act of Congress has declared : 

"That any American citizen ghall be deem-ed to hâve expatriated himself 
lohen be bas been naturallzed in any forelgn state, * * * or whe» he ha* 
taken an oath of allegiance to any foreign state." 

This language is definite, certain, and unequivocal. Concède that a 
sovereign cannot discharge a subject from his allegiance and arbitrarily 
deprive him of his citizenship against his consent, except as a punish- 
ment for crime, and that Congress cannot abridge or enlarge the rights 
of citizens, or restrict the efifect of birth in the United States, subject 
to its jurisdiction ; still the right of a citizen to expatriate himself ex- 
ists, it is a natural and an inhérent right, recognized and declared by 
Congress (and, since 1870, recognized by England), and the sovereign 
power, through Congress, may déclare that the doing of certain acts, 
inconsistent with citizenship in the United States, shall constitute ex- 
'patriation — loss of or renunciation of citizenship. Mackenzie v. Hare, 
supra. Congress having declared that naturalization in a foreign coun- 
try, or the taking of the oath of allegiance to a foreign government, is 
expatriation, that the one doing the act "shall be deemed to hâve ex- 
patriated himself," it follows that such act, if voluntarily done, con- 
stitutes loss and abandonment and voluntary renunciation of citizenship 
in the United States. If not so, the statute is meaningless and worth- 
less, and Congress is powerless to déclare vfhaï acts constitute expatria- 
tion. Every citizen is presumed to know the law and to understand the 
effect of his voluntary acts. When he voluntarily does the acts which 
the law says operate as expatriation, we hâve the necessary assent. 
Mackenzie v. Hare, supra.. 

The provisions of the act of 1907, now under considération, hâve 
justification in necessity and public policy. Mère enlistment and serv- 
ice in the army of a foreign government is not declared to work ex- 
patriation, but the taking of "an oath of allegiance to any foreign state" 
is. It is évident that it would lead to controversies and national en- 
tanglements for the United States to attempt to protect as citizens those 
who enlist in the English army, take an oath of allegiance, and then dé- 
sert. If it be the natural and inhérent right of a citizen to expatriate 
himself or herself, it would seem that the government should hâve the 
right to déclare that the doing of acts by the citizen which are incon- 
sistent with the discharge of his duties as such citizen to his govern- 
ment, accompanied by a departure from its jurisdiction, constitute ex- 
patriation— abandonment and renunciation of citizenship. There is no 
express grant of such power to Congress found in our Constitution. 
But there are powers implied necessary to the existence of a govern- 
ment or a nation — necessary to the exercise of sovereignty. This is 
one. Mackenzie v. Hare, supra. 
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"Alienage may arise in three ways — ^by blrth, by élection, and by opération 
of law." 2 Corpus Jurls, 1044. "AUenage by élection may take place under 
varions conditions, sueh as when a country Is divided into two independent 
soverelgn countries, or when a dépendent country proclaims and establishes 
Its independence, or the like. To this claas of aUens teUmg also those per- 
gona who hâve availed themselves of the right to become aliens hy expatria- 
tion, or' by belng naturallzed as dtizens of another country." 2 Corpus Juris, 
1044, 1045; Lynch v. Clarke, 1 Sandf, Cli. 583 (N. Y.) 668. 

In Morse on Citizenship (1881) p. 160, § 129, it is said: 

"Erery indlvldual must be a member of some politlcal soclety; but he may 
not bave more than a single citizenship or national eharacter. It would seem 
to be the doctrine of modem public law that, though a person may apparently 
bave a double citizenship or nationallty, yet whenever circumstances arise 
whleh make two citizenshlps inconsistent, he must elect and détermine which 
one he wlU prefer. The exlsting rule may be stated as follows: 'A person 
who bas ceased to be a member of a- nation, without having acquired another 
national eharacter, is nevertheless deemed to be a member of the nation to 
which he last belonged, except so far as his rights and duties within its 
territory, or in relation to such nation, are concerned.' " 

Field's Int. Code (2d Ed.) p. 130, note, is cited. 

If this be correct, and Griffin, under our statute, ceased to be a 
member of the United States, but, not having been naturalized in Eng- 
land or Canada, so as to acquire another national eharacter, was within 
the exception, so he had no rights and owed no duties as a citizen ' 
in the United States, it is difficult to understand what his status was 
and now is, He has definitely expatriated hiraself under our statute, 
but he has not been naturalized in England, although by his oath of 
allegiance he has made himself subject to that empire. He is not, how- 
ever, a naturalized subject or citizen of that nation. Did he hâve two 
apparent citizenships at the time of his désertion and surreptitious re- 
turn, the one inconsistent with the other, and could he and did he by 
such désertion and surreptitious retum to the United States elect and 
détermine which he pref erred ? Could he by such désertion and return 
nullify the effect of his oath of allegiance to the king of Great Britain 
and Ireland declared by statute and restore himself to full citizenship 
in the United States, with ail the rights and privilèges such status 
gives ? I cannot assent to such contention. It may be said, however, 
that England must take and claim Grifïin as a citizen of the empire, if 
she claims and takes him, or takes him, and, as he has not been nat- 
uralized in England, he had the légal right to elect citizenship by dé- 
sertion and return to the United States. 

In Mackenzie v. Hare, 239 U. S. 299, 36 Sup. Ct. 106, 60 L. Ed. 
297, to which attention has been called, Mrs. Mackenzie assumed the 
màrriage relation, which she could not throw off at will. The law 
of Congress déclares that by her màrriage to an alien she took on 
the citizenship of her husband, who was a citizen of Great Britain, 
and lost her citizenship in the United States. Hère there was no 
naturalization . of Mrs. Mackenzie in England, or under the laws of 
that country; no consent on the part of that empire; no résidence 
or domicile in that country; no oath of allegiance. Still by her màr- 
riage with Mackenzie she lost her citizenship in the United States 
and her rights as such, and we are not informed as to what her 
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rights are under the laws of England. By the terms of the act of 
Congress she is restored on the termination of the marital relation 
by the death of her husband or by divorce, and not otherwise. But 
in the meantime she is not a citizen of the United States, and not 
a naturalized citizen of England. So far as the laws of the United 
States are concerned, she is declared to be a citizen of the kingdom 
of Great Britain and Ireland, but how is it under the laws of that 
country ? 

Witia Griffin the case is somewhat différent, but still he is declared 
to hâve lost his citizenship in the United States. Congress could not 
make Mrs. Mackenzie a citizen of Great Britain, as only that gov- 
ernment could do that. She gained no citizenship in any other coun- 
try pursuant to its laws, and still she is not a citizen of the United 
States. So concède that Griffin did not gain citizenship in England, 
still by the act of Congress he lost his citizenship in the United States 
by expatriating himself, and by his oath of allegiance to the king 
of Great Britain he took on citizenship in that kingdom so far as 
the United States is concerned. In effect the act of Congress déclares 
that Griffin took on citizenship in Great Britain and lost citizenship 
in the United States, and the United States must treat him as a 
citizen of England. This is certainly so if expatriation includes ac- 
quiring citizenship in another country. 

It is contended by the petitioner's counsel that the oath of allegiance 
to the king of Great Britain, above quoted, taken by Griffin, is not such 
an oath of allegiance to a "foreign state" as is conteraplated by the 
statute of 1907. The contention is, first, that Griffin did not swear 
allegiance to the kingdom of Great Britain and Ireland, or the 
British Empire, but only to the king; and, second, that in such oath 
he did not abjure allegiance to the United States of America. As al- 
ready stated, the king of England is the foreign state, and the statute 
quoted does not require that the oath of allegiance to "any foreign 
state" shall abjure allegiance to the United States. In England nom- 
inally ail power is centered in the king. To compass the king's death 
is high treason. It is the army of the king, and the king's navy, and 
the king's coin. The oath of allegiance to the kingdom of Great 
Britain and Ireland, or to the British Empire, runs to the king, in 
whom, nominally, ail the executive power of government is cen^ 
tralized. An oath of allegiance to the king is an oath of allegiance to 
the kingdom and empire. The king déclares war and makes peace. 
He is the head of the church. Allegiance is due to the king in his 
political and not his personal capacity. Isaacson v. Durant, L. R. 17, 
Q. B. D. 54, 65, quoted in U. S. v. Wong Kim Ark, 169 U. S. 663, 
18 Sup. Ct. 456, 42 L. Ed. 890; Kilham v. Ward, 2 Mass. 236, 265; 
St. 4 George II, c. 21, and St. 13 George III, c. 21. Even if expatria- 
tion at common law, to be complète, required naturalization in a 
foreign country, Congress bas declared that the act of taking an 
oath of allegiance to a foreign state constitutes "expatriation," whethr 
cr such act amounts to naturalization or not. And this, as stated, is 
a necessary enactment to avoid national embarrassments and national 
complications. 
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The final question that présents itself is: Did the act of désertion 
from the service of the king of England, to whom Griffin had sworn 
allegiance, and his clandestine return to the United States, reinstate 
and rehabilitate him as a citizen of the United States, and give him 
the right to protection hère as suçh? As already stated, I am of the 
opinion that Griffin became an alien by élection, whether he became 
a citizen of the kingdom of Great Britain and Ireland or not. If the 
act of expatriation was complète, he lost his status as a citizen of 
the United States, and became an alien. I am not aware of any way 
for an alien (except in the cases prescribed by statute) to become 
a citizen of the United States other than by naturalization. The 
statute of 1907 makes no provision for the restoration to citizenship 
of one who bas expatriated himself by taking the oath of allegiance 
to a foreign power. Reading the statute as a whole, and considering 
the provisions for restoration to citizenship of a woman who marries 
an alien, is it not fair and just to conclude that one who départs the 
United States and takes the oath of allegiance to a foreign power must 
regain his citizenship by naturalization, if at ail? It seems to me 
this must hâve been in the mind and within the intent of Congress. 
Otherwise some other mode of restoration to citizenship in the United 
States would hâve been prescribed, as was donc in the case of a 
woman who marries an alien and thereby takes on the citizenship 
and nationality of the husband. 

Some of the définitions of "expatriation" state that to constitute 
"expatriation" there must be an actual change of citizenship, which 
would mean, in the case of removal to Canada or the British Empire, 
that to constitute expatriation there must be, not only a change of 
domicile, but naturalization according to the laws of that country. 
But England for a long time bas had statutes declaring that for- 
eigners enlisting into her sea or land armaments, and serving for a 
definite length of time, shall be ipso facto thereby naturalized. St. 
13 Geo. II, c. 3; St. 2 Geo. III, c. 25; 1 Burge on Colonial and 
Foreign Law, 713 ; United States v. Wyngall, S Hill (N. Y.) 25. 

In Lrudlam v. Ludlam, 31 Barb. (N. Y.) 486, 489, it was said that 
to expatriate is to leave one's country and renounce allegiance to it with 
the purpose of making a home and becoming a citizen in another 
country; that it includes more than a change of domicile. This is 
of course true, and has never been seriously questioned. In that 
case a person left the United States in search of employment and 
a fortune. He not only found employment in South America, and 
there established himself in business, but there married and had chil- 
dren. However, he constantly looked f orward to a return to his na- 
tive country, the United States. Hère, of course, there was no 
expatriation. There was no intent to abandon or renounce citizen- 
ship in the United States, or to become a citizen of any foreign 
country; he did no act inconsistent with citizenship in the United 
States ; he took no oath of allegiance to any foreign power ; and there 
was no statute declaring that such résidence abroad constituted ex- 
patriation. 
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But in the instant case Griffin removed with his family to Canada, 
and there enlisted in the army of the king of England and took an 
oath of allegiance to that foreign power, which oath he, if a citizen 
of the United States, could not keep in case of trouble with the United 
States, without committing treason against the United States; and 
whether such acts made him a citizen of the kingdom of Great Britain 
and Ireland, with ail the rights of a citizen of that country, or not, 
they were donc with the consent and approval of that country, and 
Griffin became entitled to its protection. 

"Emigration, enlistment, and taking the goldier'a oath, is effectually a 
change of allegiance. Though It does not confer ail the rights of cltizenshlp, 
It Is a naturalizatlon quoad hoc; and If the expatriation be bona flde, there 
is nothlng contrary either to law or morals in the soldier flghtlng against 
his original country, phould a war break out between that and the one Into 
whose service he has chosen to enter." United States v. Wyngall, 5 Hill (N. 
Y.) 16, 23. 

Griffin was bound under his oath to serve England faithfûUy even 
as against the United States, and the United States in the exercise 
of its sovereign powers had the right to déclare by statute, as it has 
done, that the acts done by him constitute expatriation; that is, re- 
nunciation of citizenship in the United States. Mackenzie v. Hare, 
supra. 

This statute of the United States is a plain récognition of the doc- 
trine of United States v. Wyngall, supra. The statute déclares that, 
when Griffin did the acts which he did do, he effectually expatriated 
himself, and under the statutes of England referred to and the déci- 
sions he had taken steps in naturalizatlon pursuant to the English 
laws. He emigrated, enlisted, and took the oath of allegiance re- 
quired. It follows that Griffin, the petitioner, not only expatriated 
himself under the statute of the United States, but by his oath changed 
his allegiance to that of the kingdom of Great Britain and Ireland, 
and necessarily renounced his allegiance to the United States, and 
at least took the preliminary steps to become a naturalized citizen 
of England. Désertion and clandestine return to the United States 
could not restore his citizenship, or do away with the effect declared 
by law of his voluntary acts. Domicile, unless a law of the country 
forbids, may be gained at pleasure, but citizenship in an independent 
and sovereign nation, unless by birth, cannot be. Citizenship by birth 
is, of course, not a voluntary act, but determined by circumstances 
of birth. I cannot see that a citizen of the United States may vol- 
untarily remove with his family to Canada, enlist in her army, take 
the oath of allegiance to the king of Great Britain, and still retain 
his citizenship in the United States. Neither can I see that, having 
renounced and lost his citizenship in the United States, and sworn 
allegiance to a foreign power, ■ he may at will return to the United 
States in the manner and under the circumstances stated, and regain 
or restore himself to his rights and status as a citizen hère. 

[5] It is suggested that the oath of allegiance taken by Griffin was 
a "qualified" oath. But I find in it no qualification as to duty to the 
English government or as to time. It is true that in the déclaration 
made on attestation he stated : 
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*I am willlng to fulflll the engagements by me now made, and I hereby en- 
gage and agrée to serve in the Canadian Overs&as Bxpeditlonary Force, and 
to be attaclieâ to any arm of the service thereln, for the term of one year, or 
during the war now existlng between Great Britaln and Germany, should 
that war last longer than one year, and for six months," etc. 

But this is no part of his oath of allegiance to the king, which oath 
is not for the time he serves as a soldier, or to expire with his period 
of enlistment. Even if so, the law of Congress quoted recognizes no 
distinction between an oath of allegiance to a foreign power indeter- 
minate as to time and one for a specified and limited time. We can- 
not read into this act of Congress Umitations and qualifications not 
found there or suggested by its terms. The law was evidently enacted 
to settle the question: Does taking an oath of allegiance to a foreign 
power constitute expatriation ? It was not a new question. See Case 
of J. P. Bowler, which arose in 1895, and communication of Secretary 
of State Gresham in référence thereto, Foreign Relations, 1895, page 
853, and Van D)Tie, Citizenship of the United States, 280. Secretary 
Gresham said: 

"The oath Is inconsistent with his allegiance to the United States. By 
taking it he obligated himself to support the government of his adoption, even 
to the estent of flghting its battles in the event of war between it and the 
government of his origin. He could not bear true allegiance to both govern- 
ments at the same time." 

[2] It may be argued that Griffin, as a citizen of England,, or as a 
man of no country, has the right to come into the United States, and 
that we are not concerned with returning deserters from the British 
army to that country. . Concède this ; still the United States has com- 
plète jurisdiction and control over the immigration of aliens into the 
United States. Aliens of any class or nationality, who enter the United 
States in défiance or violation of its immigration laws, may be deported. 
Aliens hâve no right to enter the United States from a foreign coun- 
try clandestinely. If they so come, they are subject to déportation. 

"It is an accepted maxim of international law that every soverelgn nation 
has the power, as inhérent in sovereiguty, and essentlal to self-preservatlon, to 
forbid the entrance of foreigners within its dominions, or to admit them only 
in such cases and upon such conditions as it may see fit to prescribe. Fong 
Xue Ting v. United States, 149 U. S. 698, 705, 13 Snp. Ct. 1016, 37 L,. Ed. 905 ; 
Wong Wing v. United States, 163 U. S. 228, 231, 16 Siip. Ct. 977, 41 U Ed. 
140; Nlshimura Ekiu v. United States, 142 U. S. 651, 654, 12 Sup. Ct. 336, 
35 L. Ed. 1146; Chinese Exclusion Case, 130 U. S. 581, 606, 9 Sup. Ct. 623, 32 
L. Ed. 1068 ; U. S. ex rel. Turner v. Williams, 194 U. S. 279, 24 Sup. Ct. 719, 
48 li. Ed. 979; Passenger Cases, 7 How. 525, 12 L. Ed. 702, Woodbury, J., 
dissenting." 

Section 36 of the Immigration Act (Act Feb. 20, 1907, c. 1134, 34 
Stat. 898 [Comp. St. 1913, § 4285], as amended by Act March 26, 1910 
[chapter 128, 36 Stat. 263] and Act March 4, 1913 [chapter 141, 37 
Stat. 736]) provides as follows: 

"That ail aliens who shall enter the United States except at the seaports 
thereof, or at such place or places as the Secretary of L/abor may from time 
to time designate, shall be adjudged to hâve entered the country unlawfully 
and shall be deported as provlded by sections twenty and twenty-one of this 
act: Provided, that nothing contained in this section shall affect the power 
conferred by section thirty-two of this act upon the Commissioner General of 
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Immigration to prescrlbe rules for the entry and inspection of aliens along the 
borders of Canada and Mexico." 

Ports of entry hâve been established, and alien immigrants must 
come through such ports of entry, whether entering the United StatéS 
by land or sea. If they come otherwise, they are subject to déporta- 
tion as aHens who hâve entered the country unlawfuUy. Being aliens, 
and having come into the United States clandestinely, and not through 
a port of entry, after an examination such as the laws of the United 
States and the rules and régulations of the United States Department 
of Labor prescribe, they are hère illegally and in violation of law, and 
are subject to déportation for that reason. The courts do not stop to 
inquire whether they belong to the otherwise excluded classes of 
aliens, or whether or not they might hâve been admitted, if proper ap- 
plication had been made to the United States authorities at a port of 
entry. Having come into the United States clandestinely, and not 
through a port of entry and in compliance with the laws of the United 
States, they are within the express terms of section 36 of the Immigra- 
tion Act, supra, and "shall be adjudged to bave entered the coUntry 
unlawfully and shall be deported," etc. United States v. Wong You, 
223 U. S. 67, 69, 32 Sup. Ct. 195, 56 L. Ed. 354, affirming Wong You 
V. U. S. (D. C.) 176 Fed. 933, and reversing U. S. v. Wong You, 181 
Fed. 313, 104 C. C. A. 535. In that case certain Chinese aliens entered 
the United States clandestinely, having come across the Canadian 
border, as did Griffin in this case. They were arrested, found to be 
aliens, and ordered deported. On habeas corpus this order of déporta- 
tion was afSrmed by this court under the provisions of section 36 of 
the Immigration Act of February 20, 1907, on the ground they were 
in the United States in violation of law, having illegally entered clan- 
destinely. 176 Fed. 933. The Circuit Court of Appeals (181 Fed. 

313, C. C. A. ), reversed, holding that being Chinese persons 

they could not be deported under the Immigration Act, but must be 
dealt with under the Chinese Exclusion Laws. This action of the Cir- 
cuit Court of Appeals was reversed by the Suprême Court (223 U. S. 
67, 69, 32 Sup. Ct. 195, 56 L. Ed. 354, supra), and the order of this 
court was affirmed. The Suprême Court said: 

"The parties are Cliinamen, who entered the United States surreptitlously, 
in a manner prohlbited by the Immigration Act of February 20, 1&07, c. 1134, 
§ 36, 34 Stat. S&8, 908, and the rules made In pursuance of the same, if appli- 
cable to Chinese. They were arrested in transita and ordered by the Secretary 
of Commerce and Labor to be deported." 

They were held properly deported, not because they were Chinese 
persons, but because they were aliens, and came in surreptitiously, and 
were in the United States thereafter in violation of the immigration 
law. The petitioner, Griffin, in the instant case came in surreptitiously 
and in violation of the statute quoted, for the reason it appears he was 
and is an alien and did not come through a port of entry and sub- 
mit to examination. If an alien, it must be adjudged that he entered 
the United States unlawfully and is in the United States in violation 
of law. The order for his déportation is valid on the showing made. 

On the f acts shown I conclude that Griffin, the petitioner, is an alien. 
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and subject to déportation. It has not been shown that he enlisted in 
the English army — Overseas Canadian Expeditionary Force — and took 
the oath of allegiance quoted when so under the influence of liquor 
that he did not under stand and comprehend the nature of his acts. 
The writ must be dismissed. 



McLBAN LUMBBE CO. et al. v. UNITED STATE a 

(District Court, B. D. Tennessee, S. D. October 14, 1916w) 

No. 13. 

1. CouuEBCE <g=»91 — Interstate Commeece Commission — Review of Obdebs. 

An order of the Interstate Commerce Commission, made on pétition of 
slilppers complalnlng of new rates about to be establislied by a railroad 
Company, wtiich, wliile not granting relief to the estent prayed for by 
retalnlng the old rates In force, establlshes a sehedule of new and hlgher 
rates, but lower than those proposed by the company, Is not a mère néga- 
tive order, and Is revlewable by the courts, 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. { 143 ; Dec. Dig. 
®=>91.] 

2. Commebce <S=»92 — ^Interstate Commerce Commission — Review of Obdebs 

— Venue. 

Act Get. 22, 1913, c. 32, 38 Stat. 219 (Comp. St. 1913, g 994), whlch pro- 
vldes that "the venue of any suit hereafter brought to enforce, suspend, 
or set aslde • • • any order of the Interstate Commerce Commis- 
sion shall be in the Judlclal district whereln is the résidence of the party 
or any of the parties upon whose pétition the order was made, • • • 
except that where the order does not relate either to transportation or 
to a matter so complained of before the Commission the matter covered 
by the order shall be deemed to arise In the district where one of the 
petltloners in court has either its principal office or its principal operat- 
ing office." Held, that a suit by petltloners before the Commission, to re- 
view an order establishing railroad rates, whether such order was made 
on their pétition or not, was wlthln the jurlsdiction of the court of the 
district whereln ail the petltloners either réside or hâve their principal 
operating office, and that whether or not the railroad company has its 
principal operating office wlthln the district is immaterial. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 142 ; Dec. Dig. 
<Ê=>92.] 

3. Courts <S=9325 — ^Jubisdiotion of Fedebal Couets — Waivee of Objection. 

A motion by défendants to dlsmiss on grounds going to the merits is a 
waiver of any objection to the venue or jurisdictlon of the partlculai 
court, where It has gênerai Jurlsdiction by reason of diversity of dtizen- 
ship. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dlg. { 884; Dec. Dig. 
®=»325.] 

4. Commerce <S=>93 — Interstate Commerce Commission — Suit to Beview 

Rate Obdee — Peesons Entitled to Maintain — "Intebest." 

Owners of lumber mills, whose opération is dépendent to a large ex- 
tent upon logs shipped by them over a partlcular railroad, hâve such 
a pecuniary "interest" in the rates charged for the transportation of 
logs over such road as to entitle them to maintain a suit to enjoin en- 

©osFor other cases see same topic & KBÏ-NUMBSR In aU Key-Numbered Digests & Indexes 
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forcement of an order of the Interstate Commerce Commission flxinj 
such rates, made In a proceeding to -which they were parties. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. i 144 ; Dec. Dlg. 
<g=»93. 

For other définitions, see Words and Plirases, First and Second Séries, 
Interest.] 
6. Commerce iS=»96 — Interstate Commerce Commission — Suit to Bnjoin En- 
forcement OF Rate Order. 

A suit by sliippers to enjoln enforcement of an order of the Interstate 
Commerce Commission requiring the establishment and maintenance of 
rates Is not open to the objection that It seeks to hâve the court Itself 
establish rates. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. S 146 ; Dec. Dlg. 
<g=96.] 

6. Commerce ig=»92 — Interstate Oommebce Commission — Suit to Enjoin Bn- 

FOECEMENT OP BaTE ORDEB. 

Jurisdietlon of such a suit is not affected by the fact that the order of 
the Commission bas already been complled wlth by the rallroad Com- 
pany by putting the rates into efCect. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. { 142 ; Dec. Dlg. 

iS=»92.] 

7. Commerce <g=>91 — Interstate Commerce Commission — Obde:rs Eeviewable. 

A conclusion by the Interstate Commerce Commission on a question of 
tact, such as the reasonableness of a rate, the correctness of whlch dé- 
pends whoUy upon a considération of the weight to bé glven the évidence 
before it, wlU not be reviewed by the court; but a conclusion which 
plalnly involves, under the undlsputed facts, an error of law, or whlch is 
supported by no substantlal évidence, wlU be so reviewed. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 143 ; Dec. Dlg. 
<S=91.] 

S. Commerce <s=591 — Interstate Commerce Commission — Legalitt of Rate 
Order. 

An order of the Interstate Commerce Commission dlrectlng the es- 
tablishment by a rallroad company of an increased rate on logs between 
certain points as a reasonable rate held supported by substantlal évi- 
dence, and not to Involve any error of law whlch would authorUe a 
court to enjoin Its enforcement at the suit of shippers. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 143 ; Dec, Dlg. 
<g=91.] 

9. Commerce ®=»85 — Interstate Commerce Commission — Order Increasing 
Rates — Grounds. 

It Is the duty of the Interstate Commerce Commission, in passlng on 
the reasonableness of a rate, to conslder the conditions afÉecting the wel- 
fare of both shippers and carrier ; but the carrier is not to be denied the 
right to change from an unreasonably low rate, whlch bas formerly pre- 
vailed, to a just and reasonable chaxge for the future, merely because of 
the injurions conséquences which would resuit to shippers from a change 
in the rate. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. § 138 ; Dec. Dlg. 
©=■85.] 

In Equity. Suit by the McLean Lumber Company, the Berry Lum- 
ber & Stave Company, tlie J. M. Card Lumber Company, and the Wil- 
liams & Voris Lumber Company against the United States, in which 
the Interstate Commerce Commission intervened. On motions by 
complainants for preliminary injunction and by défendant and inter- 
vener to dismiss. Motion for injunction denied, and motions to dis- 
miss for want of equity granted. 

«=9For other casas see same toplc & KEIY-NUMBEIR In bU Ker-Number«d Cigests & Indexe* 
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Sizer,,Chambliss & Chambliss, of Chattanooga, Tenn., for plaintiffs. 

Blackburn Esterline, of Washington, D. C, and Lewis M. Coleman, 
of Chattanooga, Tenn., for the United States. 

Joseph W. Folk and Charles W. Needham, both of Washington, D. 
C, for Interstate Commerce Commission. 

Before WARRINGTON, Circuit Judge, and McCALL and SAN- 
FORD, District Judges. 

PER CURIAM. The McLean Lumber Company and three other 
corporations engaged in business in Chattanooga, Tenn., having filed 
a pétition against the United States to set aside certain orders made 
by the Interstate Commerce Commission in the matter of the rates on 
logs in carload shipments from stations in Alabama and Mississippi on 
the line of the Alabama Great Southern Railroad Company to Chat- 
tanooga, Tenn., subsequently entered a motion for an interlocutory 
injunction restraining the enforcement of thèse orders pendente lite. 
This motion has been heard by three judges, as provided by Act Oct. 
22, 1913, c. 32, 38 Stat. 220 (Comp. St. 1913, § 998), upon the pétition 
and a transcript of the proceedings before the Commission exhibited 
therewith. There were also heard at the same time motions to dismiss 
the pétition entered by the United States and by the Commission, which 
had, of its own motion, appeared as a défendant. 

In 1900 the railroad company vohmtarily published a schedule of 
rates on the interstate shipment of logs from stations on its Unes into 
Chattanooga, varying according to distances, which remained in effect, 
with practically no change, until 1913, when it filed a new schedule for 
the purpose of canceling the former rates and putting higher ones into 
effect. The petitioners filed with the Commission a pétition protesting 
against the proposed rates as unreasonably high, and the proposed 
.schedule was thereupon suspended pending a hearing by the Commis- 
sion as to the reasonableness of the rates. At the hearing the railroad 
company offered in lieu to establish another schedule, lower than the 
new rates at first proposed, but higher than those which had been in 
effect since 1900. After due hearing the Commission filed its report, 
finding the rates last offered to be reasonable (Chattanooga Log Rates, 
30 I. C. C. 36, 39), and entered an order requiring the railroad com- 
pany to cancel its former rates, and to establish thèse new rates by 
due publication, by June 1, 1914, and to maintain them for two years 
thereafter. In compliance with this order, the railroad company estab- 
lish ed and put thèse new rates into effect May 22, 1914. 

Subsequently, the petitioners having petitioned for a rehearing and 
for a restoration of the former rates, the Commission granted a re- 
hearing and reopened the case, but continued the new rates into effect 
pending a décision upon the rehearing. On July 23, 1915, the Com- 
mission filed its report on the rehearing, finding the new rates thereto- 
fore established to be unreasonably high as to certain distances, and 
making certain modifications therein (Chattanooga I-^g Rates, 35 I. 
C. C. 163, 171), and entered an order requiring the railroad company 
to cease, on or before September 15, 1915, from charging the new rates 
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which had gone into effect under the original order as to thèse dis- 
tances, and to establish, on or before said date, by proper publication, 
and maintain for two years thereafter, new rates which should not ex- 
ceed those set forth in the order — ^being the rates which had been last 
offered by the railroad company and which had already gone into 
effect, as partially lowered by the Commission on the rehearing. Ail 
of the new rates thus ordered to be put into effect were, however, ma- 
terially higher than those which had been established in 1900 and main- 
tained until May 22, 1914. Thèse new rates were duly published by 
the railroad company and went into effect September 15, 1915, as or- 
dered. Thereupon, on January 10, 1916, almost four months after the 
new rates had gone into effect, the shippers filed their pétition in this 
court, alleging that the new rates were unreasonable, and praying that 
the Commission's orders of March 3, 1914, and July 23, 1915, be an- 
nulled and their opération enjoined. 

Our conclusions as to the several motions are : 

[1] 1. There is no want of jurisdiction in the court to hear and 
détermine the pétition, upon the alleged ground that the orders sought 
to be annulled and enjoined are négative, and not affirmative. Thèse 
orders are not in fact négative, as mère dismissals of the petitioners' 
complaint against the proposed rates, but affirmatively require the rail- 
road company to establish and maintain the new and higher rates in 
controversy. Clearly, therefore, the instant case is not within the rule 
of Procter & Gamble v. United States, 225 U. S. 282, 32 Sup. Ct. 761, 
56 L. Ed. 1091, and Hooker v. Knapp, 225 U. S. 302, 32 Sup. Ct. 769, 
56 L. Ed. 1099, that a court is without jurisdiction to annul and en- 
join orders of the Commission -vVhich merely refuse to give petitioners 
the relief sought by them, but is, on the contrary, ruled by analogy, 
at least, by the Tap Line Cases, 234 U. S. 1, 22, 34 Sup. Ct. 741, 58 
L. Ed. 1185, in which it was held that an order requiring railroad 
carriers to ceàse and abstain from certain practices is affirmative in 
character and reviewable by the court. And see the Intermountain Rate 
Cases, 234 U. S. 476, 490, 34 Sup. Ct. 986, 58 L. Ed. 1408, in which 
it was held that there was jurisdiction to review an order of the 
Commission refusing to grant the request of carriers to be permitted 
to charge lower rates for long than for short hauls ; the court saying 
that, while such order might be in one sensé négative, it was in an- 
other and broader sensé affirmative, since it refused that which the 
statute in affirmative terms declared should be granted if tlie prescribed 
conditions existed. 

[2] 2. There is no want of jurisdiction in the court to hear and dé- 
termine the pétition on tlie ground that it does not appear that the 
railroad company has its principal operating office in this district. Act 
Oct. 22, 1913, c. 32, 38 Stat. 219, 221 (Comp. St. 1913, § 994), abolish- 
ing the Commerce Court and vesting its jurisdiction in the several Dis- 
trict Courts of the United States, superseded the former provision as 
to venue contained in section 16 of the Interstate Commerce Act (Act 
Feb. 4, 1887, c. 104, 24 Stat. 379) as amended by section 5 of Act June 
29, 1906, c. 3591, 34 Stat. 584, 592 (Comp. St. 1913, § 8584), and pro- 
vided that: 
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"The Tenue of any suit hereafter brought to enforoe, suspend, or set aside 
• * * any order of the * • ♦ Cominlssloo shall be In tbe 3urldical dis- 
trict wherein Is the résidence of the party or any of the parties upon whose 
pétition the order was made, except that where the order does not relate to 
transportatlon or Is not made upon the pétition of any party the venue- shall 
be lu the district where the matter complained of in the pétition, before the 
Commission arlses, and except that where the order does not relate either to 
transportatlon or to a matter so complained of before the Commission the 
matter covered by the order shall be deemed to arise in the district where one 
of the petitioners in court has either its principal office or Its principal oper- 
atlng office." 

Three of the petitioners, upon whose complaint the hearing was had 
before the Commission resulting in the orders in question, are rési- 
dents of this district, and the fourth has its principal ofifice herein. 
Obviously, therefore, whether the orders in question be regarded as 
made upon their pétition, or as not relating to transpqrtation, or as 
not made on the pétition of any party, there is, in either alternative, 
venue in this district, under the express terms of the act. 

[3] Furthermore, both the United States and the Commission, a vol- 
untary défendant, hâve, by their written motions, moved to dismiss the 
pétition upon grounds based in part upon want of equity on its face 
and going to the merits, without objection to the venue ; this latter ob- 
jection having been subsequently made orally at the hearing in behalf 
of the United States alone. And since this objection does not go to a 
gênerai want of jurisdiction in District Courts of the United States 
to hear and détermine the controversy, but merely to the local juris- 
diction of this court, it is clear, by analogy to the rule in cases where 
there is gênerai fédéral jurisdiction by reason of diversity of citizen- 
ship, but want of local jurisdiction by reason of the résidence of the 
parties (Western Loan Co. v. Mining Co., 210 U. S. 368, 28 Sup. Ct. 
720, 52 ly. Ed. 1101), that the making of such défense upon the merits is 
a waiver of the defect, if any there be, in the venue or local jurisdic- 
tion. 

[4] 3. The petitioners hâve such interest in the rates ordered by the 
Commission to be put into eflfect as to entitle them to maintain this 
proceeding. They are manufacturers of lumber, having mills at Chat- 
tanooga, constructed and equipped at large expensé, to whose opéra- 
tion, as they allège, logs purchased along the Une of the railroad com- 
pany in Alabama and Mississippi is the chief and indispensable source 
of supply; and, as they allège, the increased rates on thèse logs fixed 
by the orders of the Commission has caused the plant of one of the 
petitioners to be whoUy abandoned, that of another to be shut down, 
and those of the two others to be greatly limited in their opérations. 
Undef the allégations of the pétition they are directly aflfected in the 
conduct of. their business by the orders of the Commission ; and, if 
the rates fixed by thèse orders are unreasonably high, hâve suffered 
and will sufïer great pecuniary damage. 

We cannot sustain the contention made by the Commission, in which 
the United States does not join, that merely because the orders made 
by the Commission do not directly affect the petitioners' own property 
or its use, and because they hâve no vested interest in any rates filed 
by a carrier with the Commission, they hâve no such pecuniary interest 
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or property right involved under the orders in question as to gîve them 
a standing in court for the purpose of obtaining injunctive relief. 

In Merchants' Association v. United States (D. C.) 231 Fed. 292, 
294 (tiiree judges), it was held, in an opinion by Morrow, Circuit 
Judge, that traffic associations, formed for the purpose of represant- 
ing merchants in traffic matters, were entitled to bring a pétition in 
equity to enjoin the enforcement of orders of the Commission, made 
upon its own initiative, suspending the long and short haul clause of 
the Interstate Commerce Act in référence to certain rates. A for- 
tiori, shippers themselves, having been parties to the proceedings be- 
fore the Commission in which such orders were made, would hâve 
been entitled to maintain such suit in equity. And it is to be noted 
that in this Merchants' Association Case the motion made by the Unit- 
ed States to dismiss the pétition was based upon the spécifie ground 
that the traffic association did not bring the suit either "as a common 
carrier or as shippers," and had no such interest in the orders made 
by the Commission as to enable them to maintain the suit ; the govern- 
ment itself thus inferentially recognizing that the shippers themselves 
would hâve had such interest, just as in the instant case the right of 
the petitioners to bring this proceeding is not denied by the govern- 
ment. So in Galveston Chamber of Commerce v. Railroad Co. (Tex. 
Civ. App.) 137 S. W. 737, the right of a Chamber of Commerce and 
of individual shippers to bring a bill in equity to restrain the state 
Railroad Commission from enforcing a rate-making order on the 
ground of discrimination was not questioned either by the Commis- 
sion, counsel, or the court. 

While recognizing fully the gênerai doctrine of Railroad Co. v. 
Ellerman, 105 U. S. 166, 26 Sup. Ct. 1015, In re Debs, 158 U. S. 564, 
15 Sup. Ct. 900, 39 L. Ed. 1092, and other cases upon which the Com- 
mission relies in argument, that a plaintiff in equity having no pe- 
cuniary or property interest in the subject-matter of the litigation i& 
not entitled to injunctive relief, we find nothing in thèse décisions 
constraining us to conclude that the interest of a shipper in the rate 
which he is required to pay for the transportation of his property in 
the necessary conduct of his business is not such a direct pecuniary 
interest and property right as to give him the necessary standing in 
a court of equity for its protection. In United States v. Mich. Cent. 
Railroad (C. C.) 122 Fed. 544, 545, in which it was held that a 
suit in equity could be niaintained at the instance of the government 
to restrain Interstate carriers from discrimination in rates, after a 
preliminary investigation and finding by the Commission on the ques- 
tion of the unlawful discrimination, the court said: 

"The Interstate Commerce Act confers upon each citizen engaged In produc- 
tive Industry • • • tlie substantive right of having hia produet transported 
by the common carriers of the couutry at rates equal to the rates obtained 
by his competitor. This right of equal treatment at the hands of the common 
carriers is as much a right of property, and affeets as directly his Interest 
in property, as any other right of property that he may hâve under the law, 
statutory or common. To enforce such right, there must be, somewhere In 
our System of jurisprudence, the remedy found essential. If an action at law 
for damages is inadéquate, a remedy in equity must exist. The jurisprudence 
of the country does not leave him remediless." 

237 F.— 30 
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And so we are of opinion that the right of a shîpper to hâve his 
property carried at a reasonable rate in the transaction of his busi- 
ness is a right of property, that to enforce such right our system 
of jurisprudence does not leave him remediless, and that where an 
action at law is inadéquate a remedy in equity must and does exist. 

The common-law right of a shipper to hâve his goods carried at 
a reasonable rate of compensation is recognized in the provision of 
section 1 of the Interstate Commerce Act, as amended by section 1 
of the Hepburn Act (34 Stat. 584), that ail charges made by common 
carriers for services rendered in interstate transportation "shall be 
just and reasonable." A shipper, unless inhibited by statute, may 
"always invoke the aid of the courts" to protect himself against an 
unreasonable exaction of charges. Chicago Railway v. Osborne (8th 
Cir.) 52 Fed. 912, 914, 3 C. C. A. 347 (Brewer, Cir. Justice). Thus 
he is entitled at common law to his action in damages for the exaction 
of an unreasonable rate. Texas Railway v. Abilene Oil Co., 204 U. 
S. 426, 436, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075. This 
common-law remedy is, however, so abrogated by the Interstate Com- 
merce Act that a shipper cannot now, consistently with its provisions, 
maintain his common-law action for excessive rates exacted on inter- 
state shipments, where such rates hâve been duly published by the 
carrier and not found by the company to be unreasonable; and in 
such case a shipper must "primarily invoke redress through the 
* * * Commission, which body alone is vested with power orig- 
inally to entertain proceedings for the altération of an established 
schedule, because the rates fixed therein are unreasonable." Texas 
Ry. V. Abilene Oil Co., 204 U. S. at page 448, 27 Sup. Ct. 358, 51 L. 
Ed. 553, 9 Ann. Cas. 1075 (1907). 

It results that where an interstate rate published by a carrier has 
been determined by order of the Commission, in the exercise of its 
original jurisdiction, to be reasonable, the shipper who is compelled 
to pay thèse rates in carrying on his business is Utterly remediless, 
whatever error may hâve been committed, unless he may in such case 
seek in thè courts injunctive relief against the order of the Commis- 
sion. Admittédly, however, an interstate carrier, aggrieved by an 
order of the Commission requiring the establishment of rates that 
are unreasonably low, may seek injunctive relief in the courts; and 
a caref ul considération of the statutes in référence to interstate com- 
merce convinces us that Congress not only did not intend to deny a 
corresponding remedy to shippers when the rates fixed by an order 
of the Commission are unreasonably high, but, on the contrary, af- 
firraativély intended to extend such remedy to them. 

By section 13 of the Interstate Commerce Act, 24 Stat. supra, at 
page 383, it was originally provided, in gênerai terms : 

"That any person * • * complaining of anything done or omitted to be 
done by a common carrier subject, to the provisions of this Act, in contraven- 
tion of the provisions thereof, may apply to said Commission by pétition." 

And that: 

"No complaint shall be at any time dismlssed because of the absence of di- 
rect damage to the complainant" 
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By section 12 of the Commerce Court Act (Act June 18, 1910, c. 
309, 36 Stat. 539, 552 [Comp. St. 1913, § 8583]), section 15 of the 
Interstate Commerce Act was amended so as to provide that, when- 
ever there should be filed with the Commission any new schedule of 
rates, the Commission should be authorized, "either upon complaint 
or upon its own initiative," to enter upon a hearing concerning the 
propriety of such rate, and to make such order in référence thereto 
as wQuld be proper in a proceeding initiated after the rate had be- 
come effective. We think it clear that this provision, enacted after 
the décision in the Abilene Oil Company Case, was intended to so 
broaden the right of shippers therein declared as not to limit their 
remedy against any unreasonable rate to claims for réparation after 
the rate had gone into effect, but to permit shippers who would in 
the conduct of their business be directly affected by a proposed new 
rate to appear as complainants before the Commission for the pur- 
pose of obtaining an order preventing such rate from being put into 
effect. And we necessarily conclude that the présent petitioners by 
fiUng their pétition before the Commission complaining of the new rate 
which the railroad company proposed to estabhsh, acquired a légal 
status before the Commission as parties in interest to the proceedings 
had upon such complaint. 

By section 1 of the Commerce Court Act (36 Stat. p. 539) theré 
was vested in the Commerce Court the former jurisdiction of the 
Circuit Courts of the United States in cases brought to enjoin or 
annul any order of the Commission (Jud. Code [Act March 3, 1911, 
c. 231j § 207, 36 Stat. 1148 [Comp. St. 1913, § 993]). By section 4 
it was provided that in ail cases in the Commerce Court the Com- 
mission "and any party or parties in interest to the proceeding before 
the Commission, in which an order or requirement is made, may 
appear as parties thereto of their own motion and as of right, * * * 
in any suit wherein is involved the vaHdity of such order or require- 
ment * * * and the interest of such party"; that "committees, 
associations, corporations, firms, and individuals who are interested 
in the controversy or question before the * * * Commission, or 
in any suit which may be brought by any one" under the terms of 
the Interstate Commerce Act or its amendments, relating to action 
of the Commission, may "intervene in said suit or proceedings at any 
time after the institution thereof" (Jud. Code, § 212 ^) ; and that "com- 
plainants before tlie * * * Commission interested in a case shall 
hâve the right to appear and be made parties to the case" (Jud. Code, 
§ 213 ^). And by Act Oct. 22, 1913, 38 Stat. p. 219, the Commerce 
Court was aboHshed and its jurisdiction transferred to the several 
District Courts of the United States. 

Construing the foregoing provisions of the Commerce Court Act in 
their entirety, we are of opinion that it was intended that any person 
who had acquired a standing as a party in interest in proceedings be- 
fore the Commission should hâve the right to appear as a party in 
any suit brought in the court involving the validity of an order therein 
made by the Commission, as distinguished from the mère right of 
intervention given to other persons who were not parties in interest 

' Ckjmp. St. 1913, § 1005. ' Comp. St. 1913. { 1006. 
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before the Commission, but merely "interested în the controversy 
or question," and that the right thus given to a party in interest be- 
fore the Commission is not Hmited to his appearance as an inter- 
yener in such proceedings as may be instituted by other parties in 
interest before the Commission, but includes the right to appear in 
the court as a party plaintiff in proceedings which he himself may 
bring to test the validity of the order of the Commission. And we 
hence conclude that, under the statutory provisions above quoted, 
the petitioners herein, having duly appeared before the Commission 
as complainants against the rates proposed to be established under the 
new schedule filed by the railroad company, not only became parties 
in interest before the Commission in the proceedings had upon such 
complaint, but that as such parties in interest in such proceedings 
they are now entitied, as of right, to appear as parties plaintiff under 
their pétition in this court in proceedings to set aside the order of 
the Commission. 

[5] 4. The pétition is not open to the objection that it seeks to hâve 
the court take the place of the Commission as a rate-making body, and 
require the Commission to order the railroad company to establish in 
lieu of the new rates now in efïect such other and lower rates as may 
be found to be reasonable by the court. This objection misconstrues 
the scope of the pétition, which merely prays that the orders of the 
Commission, affirma tively requiring the carrier to establish the new. 
rates and maintain the same for two years, be annulled and their en- 
forcement enjoined, and contains no prayer that the court itself shall 
fix such other rates as it may détermine to be reasonable and require 
them to be put into eiïect. What would be the exact status if the court 
should sustain the prayer of the pétition and annul and enjoin the en- 
forcement of thèse orders need not now be determined. 

[6] 5. Nor can the pétition be properly dismissed upon the ground 
that the rates in question hâve already been established and gone into 
eiïect. This objection does not go to the jurisdiction of the court, but 
merely to the extent of the relief obtainable by the petitioners. And 
even assuming that the court would be without authority to annul and 
enjoin the enforcement of such portion of the orders as has already 
been complied with, namely, that which directs the establishment of 
the new rates, this would clearly not prevent the court from granting 
part of the relief prayed, namely, the annulling and enjoining of so 
much of the orders as required the railroad company to maintain the 
established rates for two years from September 15, 1915. 

[7] 6. On the merits of the application for an interlocutory injunc- 
tion the petitioners earnestly insist that the conclusions of the Com- 
mission as to the reasonableness of the rates in question are (a) con- 
trary to the évidence and without évidence to support them, and (b) 
based upon a mistake of law ; and that the orders based on such con- 
clusions should hence be annulled and enjoined. It is well settled 
that, on the one hand, a conclusion of the Commission upon a question 
of fact, such as the reasonableness of a rate, whose correctness dé- 
pends whoUy upon a considération ofthe weight to be given the évi- 
dence before it, will not be reviewed by the court ; while, on the other 
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hand, a conclusion which plainly involves, under the undisputed facts, 
an error of law, or which is supported by no substantial évidence, will 
be so reviewed. Pennsylvania Co. v. United States, 236 U. S. 351, 361, 
35 Sup. et. 370, 59 L. Ed. 616; Louisville Railroad v. United States 
(D. C.) 216 Fed. 672, 679 (three judges), and cases therein cited. An 
order wholly unsustained by proof is reviewable, as being équivalent 
to an order in excess of the powers of thé Commission. United States 
V. Louisville Railroad, 235 U. S. 314, 321, 35 Sup. Ct. 113, 59 L. Ed. 
245 ; United States v. Louisville Railroad (D. C.) 225 Fed. 571, 579 
(three judges). 

[8] (a) On the question of the alleged want of évidence' to support 
the conclusions of the Commission, the contention of the petitioners, 
based on their view of "the conditions established by the undisputed 
évidence," is, as summarized in their brief, substantially as follows: 
That the original schedule of rates, established by the railroad Com- 
pany itself , was presumably sufficiently remunerative at the time it was 
made; that having been continued for 13 years, without objection or 
complaint, until large investments hâve been made on the strength of 
them, this presumption of reasonableness is strengthened ; that there 
was no eflfort to show any change of conditions which would justify 
any advance in the rates, or render them less reasonable than they were 
when first established ; that it is a matter of common knowledge that 
the tendency is continually toward a réduction in f reight rates, due to 
the increasing density of the traffic as the country develops, and the 
greater economy in moving it on account of the increase in size of 
engines and cars ; that the steady increase in the eamings of the rail- 
road Company and its sound financial condition shows that thèse con- 
ditions hâve operated to its benefit and advantage ; that the earnings 
f rom the log traffic hâve yielded their f uU proportionate share, or more, 
of ail of the revenues of the railroad company ; and that "in the face 
of this affirmative and uncontradicted évidence * * * the Com- 
mission exceeded its power when it required this raise of rates merely 
because it appears that on some other roads log rates are in force which 
are higher than the old rates on the Une of this respondent." 

The Commission, however, had before it a large amount of évidence, 
both oral and documentary, including exhibits showing the rates 
charged by other carriers for hauling logs to Chattanooga and for simi- 
lar distances into Nashville and Memphis, Tenn., and Ohio river points, 
from which the Commission found that the new rates compared "fa- 
vorably with the rates of other roads into Chattanooga and to the other 
points taken for comparisons where the traffic conditions appear to be 
similar" ; évidence as to the due ratio between the rates on logs and 
those on lumber; évidence as to the comparatively slight participation 
of the railroad company in the outbound haul of lumber from Chatta- 
nooga, and the large proportion of the equipment used in hauling 
logs into Chattanooga which has to be returned empty ; a comparison 
of the new rates on logs with those on other low-rated commodities; 
évidence as to certain inconsistencies in former rates as between différ- 
ent stations; and other évidence which at least tended to show that 
the earlier log rates had been originally established in order to encour- 
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âge the industry. The Commission, after careful considération of ail 
of this évidence, as shown by its original and supplemental reports, 
reached the conclusion that the new rates which it directed should be 
put into effect were reasonable. And while the findings of the Com- 
mission are criticized by the petitioners in various respects, it being in- 
sisted, for example, that the log rates of other railroads used for com- 
parison are in various respects misleading, we nevertheless conclude, 
after careful considération, without setting forth the évidence in dé- 
tail, that, as said in Interstate Commission v. Union Pacific Railroad, 
222 U. S. 541, 550, 32 Sup. Ct. 108, 56 L. Ed. 308, there was in the 
mass of facts in évidence before the Commission "that out of which 
experts could hâve named a rate"; and that the conclusion of the 
Commission on this évidence that the new rate was reasonable, to 
which, as held in Illinois Central Railroad v. Interstate Commission, 
206 U. S. 441, 454, 27 Sup. Ct. 700, 704 (51 L. Ed. 1128), is to be 
ascribed "the strength due to the judgments of a tribunal appointed by 
law and informed by expérience," cannot be properly held to be sup- 
ported by no substantial évidence and wholly unsustained by proof, or 
contrary to the indisputable character of the évidence, but is, on the 
contrary, supported by substantial évidence, and hence, as a finding on 
the facts, is now conclusive. Interstate Commission v. Union Pacific 
Railroad, 222 U. S. at page 550, 32 Sup. Ct. 108, 56 L. Ed. 308. And 
see Atchison Railway v. United States, 232 U. S. 199, 221, 34 Sup. Ct. 
291, 58 L. Ed. 568; Loomis v. Lehigh Valley Railroad, 240 U. S. 43, 
50, 36 Sup. Ct. 228, 60 L. Ed. 517. 

[9] (b) The petitioners furthermore contend, in effect, that the con- 
clusion of the Commission as to the reasonableness of the new rate is 
not now conclusive, because plainly involving an error of law, in that, 
it is insisted, the Commission "seem to hâve given no force or con- 
sidération whatever to the disastrous effect on the business of the pro- 
testants of the increase in rates which they hâve directed." It is the 
duty of the Commission, in passing on the reasonableness of a rate, to 
consider the conditions afïecting the welfare both of the shippers and 
the carriers. Texas Railroad v. Interstate Commission, 162 U. S. 197, 
219, 16 Sup. Ct. 666, 40 L. Ed. 940. However, the carrier is not to be 
denied the right to change from an unreasonably low rate, which has 
formerly prevailed, to a just and reasonable charge for the future, 
merely because of the injurions conséquences which would arise to 
shippers from a change in the rate. Southern Pacific Co. v. Interstate 
Commission, 219 U. S. 433, 449, 31 Sup. Ct. 288, 55 E. Ed. 283 ; Atchi- 
son Railroad v. Interstate Commission (Com. Ct.) 190 Fed. 591, 594, 
and 203 Fed. 56, affirmed in i>er curiam opinion in Atchison Ry. v. 
United States, 231 U. S. 736, 34 Sup. Ct. 316, 58 L. Ed. 460; and 
Rates on Crushed. Stone, 29 I. C. C. 136. The petitioners' contention 
in this matter is, we find, based on a misconception of the action of the 
Commission, which, as shown both by its original and supplemental 
reports, gave fuU and careful considération to the contention of the 
petitioners in regard to the effect of the increased rates on their in- 
vestments, but held, in efïect, after such considération and in accord- 
ance with the rules above stated, that the mère fact that the change in 
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rates would tend to impair or destroy the value of the investments made 
in expectation of their continuance did not constitute a ground for 
denying to the carriers the right to charge new rates which on ail the 
évidence were found to be just and reasonable. 30 I. C. C. at page 39, 
and 35 I. C. C. at page 168. 

We find no error of law in the action of the Commission in this 
regard. And we may add, in this connection, that there was substan- 
tial évidence supporting the statement made in the supplemental report 
of the Commission that, while it was shown that shipments of logs 
to Chattanooga had materially decreased since the new rates became 
effective, and that certain mills had closed and others were not running 
on full time, it also appeared that throughout the south the lumber 
industry had sufïered severely as a resuit of the European War and 
from other causes, and that the dépression at Chattanooga was perhaps 
no greater than at Memphis and other lumber manufacturing centers. 
35 I. C. C. at page 168. 

7. Since, therefore, for the reasons above stated, the conclusion of 
the Commission as to the reasonableness of the new rate must now be 
held conclusive, it results that the motion of the petitioners for an 
interlocutory injunction, restraining the enforcement of the orders 
based thereon, must now be denied. And as there is exhibited as a 
part of the pétition ail of the évidence taken beforè the Commission, 
we are, f or like reasons, constrained to conclude that the pétition shows 
on its face no equity or ground for permanently annulling and enjoin- 
ing the enforcement of the orders of the Commission, which is the 
ultimate relief sought, and are hence of the opinion that the motions of 
the United States and of the Commission to dismiss the pétition should, 
in so far as based upon the want of equity on the face of the pétition, 
be granted. Louisville Railroad v. United States (D. C.) 227 Fed. at 
page 272. 

A decree will accordingly be entered, denying the motion of the 
petitioners for an interlocutory injunction, sustaining the motions of 
tlie United States and of the Commission, and dismissing the pétition 
for want of equity on its face, with costs. 



UNITED STATES v. PENNSXLVANIA CO. 

(District Court, N. D. OWo, E. D. July 2, 1915.) 

No. 8791. 

1. Eailroads ©=3229 — Opebation — Fédéral Safety Appliance Act — Con- 
struction. 

Fédéral Safety Appliance Act Aprll 14, 1910, c. ICO, § 3, 36 Stat. 298 
(Comp. St. 1913, § 8619), provides that the Interstate Commerce Commis- 
sion may upon full bearliig and for good cause extend the period within 
which any common carrier shall comply with the provisions of the section 
with respect to the equipment of cars actually in service upon the date 
of the passage of the act. The Interstate Commerce Commission extended 
the time for the défendant railroad company to change and apply ail 
appliances on freiglit cars so as to comply with the act for five years 

^=^For other cases ses same topic & KEY-NUMBER In aU Key-Numbered Digesta & ludexe» 
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from July 1, 1911, except that when a car should be shoRpéd for work, 
amounting to practlcally rebulldlng Us body, It should be equlpped ac- 
cordlng to the standards prescribed. A further provision <3?the act de- 
clared that when any car shall hâve been properly equlpped as providfed, 
and such equlpment shall hâve become détective or Insecure whlle such 
car was belng used, It may be hauled from the place where such equlp- 
ment was flrst dlscovered to be détective to the nearest available point 
where It might be repaired without llability for the penalty Imposed. 
Held that, until expiration of the extension granted by the commission, 
the provlso extends to frelght cars boilt and in service prior to July 1, 
1911, which were not provided with ail the requlred safety appliances, 
and which had not been shopped for work, amounting to practlcally re- 
building the body of the car before such cars became détective whlle 
in service. 

[Ed. Note. — For other cases, see Kailroads, Cent. Dig. § 743; Dec. Dig, 
®=»229.] 

2. Eailboads ®=9254(6) — Opeeation — Safety Appliances. 

Under fédéral Safety Applianee Act April 14, 1910, a railroad Company 
cannot justify the opération of a train without the requlred percentage 
of air brakes being in use, due to the tact that the empty, bad-order, and 
chained-up cars composlng the train were in such condition that the opér- 
ation was not reasonably possible without establlshing that it was not 
reasonably possible to hâve repaired the cars, elther permanently or tem- 
porarily, so that the air brakes could hâve been connected up and usedr 
for the proviso allows movement of cars only when necessary to make 
such repairs, and such repairs cannot be made except at repair point. 

[Ed. Note. — For other cases, see Kailroads, Cent Dig. § 772 ; Dec. Dig, 
«S=»254(6).] 

3. Eailboads <S=9254(6) — Opebation — Fedebal Safety Appliance Act. 

A railroad company seeking to Justify, under the proviso of fédéral Safe- 
ty Appliance Act April 14, 1910, the movement of bad-order cars not 
equlpped as requlred, has the burden of showing tliat it falls within the 
proviso ; those setting up rights under exceptions in a statute being bound 
to prove them. 

[Ed. Note.— For other cases, see Kailroads, Cent. Dig. § 772; Dec Dig, 
<e=>254(6).] 

4. Eailboads €=»229 — Opebation — Fedebal Safety Appliance Act, 

Under fédéral Safety Appliance Act April 14, 1910, providing that» 
when any car shall hâve been properly equlpped and such equlpment shall 
hâve become détective or Insecure whlle sych car was being used, it may 
be hauled from the place where the equlpment was flrst dlscovered to be 
détective, to the nearest available point where the car might be repaired, 
a railroad company cannot justify the hauling of cars past the nearest 
repair points to a far-distant repair point on the ground that the repairs 
could not be reasonably made at the nearer points because ot congestion 
and Insuflacient forces ot men, for the statute, being for the protection of 
employés and passengers, should be glven such a construction as would 
prevent carriers from practlcally suspending its opération. 

[Ed. Note. — For other cases, see Kailroads, Cent Dig. § 743; Dec. Dig. 
<g=229.] 

At Law. Action by the United States of America, against the Penn- 
sylvania Company. Judgment for plaintiff. 

This is a civil action brought by the United States to recover from the Penn- 
sylvanla Company penaltles for clalmed violations of the fédéral safety appli- 
ance acts (Act March 2, 1893, c. 196, 27 Stat. 531, as amended by Act April 1, 
1896, c. 87, 29 Stat 85 ; Act March 2, 1903, c. 976, 32 Stat 943 ; Act April 14, 
1910, c. 160, 36 Stat. 298 [Comp. St 1913, § 8605 et seq.]). 

®=3For other cases Bee same topic & KEY-NUMBER 1d ail Key-Numbered Dlgeats & Indexe» 
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The pétition contains 34 counts. The flrst 25 counts are based îtpon the 
hauUng of that number of empty bad-order cars in a train from Mosler, Ohio, 
to Dock Junction at Erie, Pa., when one or both ends of each of sald cars 
(with the exception of the car mentioned In the twenty-flfth count wMch was 
hauled by Its own drawbars) were net equipped wlth automatic couplers as 
requlred by statute, but were fastened to adjolning cars by means of chalns. 

At Haselton, a station between Mosler and Dock Junction, 8 addltlonal 
empty bad-order cars were put into thls train and hauled by means of chalns 
instead of drawbars. The twenty-slxth count is based upon the opération of 
thls train, consistlng of 25 cars from Mosler and 33 cars from Haselton, to- 
gether with englne, tender, and caboose, when less than 85 per cent, of the 
cars were controlled by air brakes; the air brakes belng operated on englne 
and tender only. 

The case is submitted to the court upon an agreed statement of facts, a 
Jury being waived. 

It is stipulated in the agreed statement of facts that the rallroad over whlch 
the train of bad-order cars was inoved was a part of a through hlghway of 
Interstate commerce ; that the cars were not equipped as requlred by the 
fédéral safety applianee acts; that the train on leavlng Mosler on July 25, 
1913, conslsted of 25 cars and caboose, and a locomotive englne and tender; 
and that at Haselton 8 more bad-order cars were added to the train, making 
a total of 36 cars if the englne, tender, and caboose is each treated as a car. 
AU of the cars were equipped wlth proper air brakes, but only those upon the 
•englne and tender were used durlng the journey. 

The agreed statement of facts further shows the place in the Youngstown 
district where each of the 33 bad-order cars was dlscovered and the date upon 
whlch it was marked "bad order." Thèse dates run from May 16th to June 
2&th, and it is stipulated that they were ail empty when moved ; that the train 
in whlch they moved was not a revenue train and had no cars In it whlch 
were commerclally used or whlch contalned Uve stock or "perishable" frelght ; 
and that ail of the cars had orlglnally been equipped as requlred by the 
safety appUance acts, except the act of Aprll 14, 1910, and the orders of the 
Interstate Commerce Commission made pursuant to thls act. 

The statement also shows that the défendant company had repair tracks 
at Mosler at what is known as the Market Street Yards In Youngstown and 
at Haselton, whlch Is a suburb of Youngstown, but that bad-order cars had 
accumulated and were accumulatlng at each of thèse yards beyond the ca- 
paclty of the yards to take care of them. It appears that the défendant had 
repair tracks at Ashtabula whlch were also congested beyond capaclty. 

It Is further stipulated that on the cars In the train whlch had broken end 
and center slUs the air hose could not be coupled up wlthout danger of their 
belng puUed apart on account of the slack in the chalns. The fact that the 
train was not belng operated by air was conveyed to the englne and train 
crew engaged in the movement of the train, and It was operated at a speed of 
about 10 miles per hour the entlre Journey. The distance from Youngstown 
to Dock Junction Is 97 miles ; the distance from Youngstown to Ashtabula is 
about 60 miles. AU of the cars of the train were built and in service prier 
to July 1, 1911, and none of them had undergone regular repairs or had 
been shopped for work amountlng to practically rebuilding of the bodles of 
them. 

It is also stipulated that wltnesses for the défendant, if called, would tes- 
tify that at none of the three repair yards of the défendant referred to herein 
was there any place on the repair tracks to handle cars in excess of the num- 
ber then awaltlng repairs between May 15 and July 26, 1913, havlng regard to 
the reasonably necessary and practlcable method of operating the rallroad; 
that the défendant hauled the cars from Mosler and Haselton to Dock 
Junction for the purpose of repalrlng them, although It was not physically 
impossible to hâve made the necessary repairs on other than the repair tracks 
at any of the three repair yards between May 15 and July 26, 1913 ; and that 
in movlng such a train as thls one was it is consldered safer practice to hâve 
the air brakes used only on the locomotive and tender than to attempt to use 
them throughout the train. 
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Cary R. Alburn, Asst. U. S. Atty., of Cleveland, Ohio, and Monroe 
C. List, Sp. Asst. U. S. Atty., of Washington, D. C. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, for défendant. 

CLARKE, District Judge (after stating the facts as above). [1] 
That the défendant violated the fédéral saf ety appliance acts in moving 
the cars described in the various counts in the pétition in this case as it 
did move them is clear, unless such movement is authorized by the 
proviso in the act of April 14, 1910. The parts of this proviso which 
are important to consider read as follows: 

Provlded, that where any car sball hâve been properly equlpped, as provlded 
la this act and the other acts mentioned herein, and such équipaient shall hare 
become defective or insecure whlle such car was belng used by such carrier 
upon its Une of rallroad, such car may be hauled from the place where such 
equipment was flrst discovered to be defective or Insecure to the nearest 
avallable point where such car can be repaired, wlthout UablUty for the pen- 
alties Imposed by section 4 of this act or section 6 of the act of March 2, 
1893, as amended by the act of Aprll 1, 1896, if such movement is necessary 
to make such repairs and such repairs cannot be made except at such repalr 
point; * • * and nothlng in this proviso shall be construed to permit 
the hauUng of defective cars by means of chalns Instead of drawbars, In 
revenue trains or in association with other cars that are commerclally used, 
unless such defective cars contain live stock or "perishable" frelght. Section 
4 (Comp. St. 1913, § 8621). 

The act of April 14, 1910, after prescribing the equipments which 
ail cars shall hâve, in section 3 contains this proviso, viz. : 

Provlded, that the Interstate Commerce Commission may, upon full hearing 
and for good cause, extend the perlod wlthln which any common carrier shall 
comply with the provisions of this section with respect to the equlpment of 
cars actually in service upon the date of the passage of this act. 

The agreed statement of facts shows that the cars in the train, 
movement of which is complained of, were ail built and "in service 
prior to July 1, 1911," and Exhibit B is an order by the Interstate 
Commerce Commission providing in substance that carriers are granted 
an extension of five years from July 1, 1911, to change and apply ail 
appliances on freight cars so as to comply with the standards pre- 
scribed by the commission in conformity to the act, except with re- 
spect to certain appliances designated which do not affect this case, 
and also except that when a car is shopped for work amounting to 
practically rebuilding the body of the car it must be equipped accord- 
ing to the standards prescribed by the commission. It is also provlded 
that the extension of time thus granted must not be construed as re- 
lieving carriers from complying with the provisions of section 6 of 
the act of March 2, 1893, as amended April 1, 1896, and March 2, 
1903. 

First, the government contends that before the défendant can claim 
the privilège granted by the proviso of the act of April 14, 1910, a 
car must be equipped with ail the appliances provlded for and re- 
quired by the safety appliances acts, including the act of April 14, 1910. 
As has been stated, the Interstate Commerce Commission was author- 
ized by this act of April 14, 1910, to extend the time for compliance 
with its terms, and the commission on March 13, 1911, granted such 
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extension for cars such as were included in this train, as îs shown by 
Exhibit B. 

This order of the commission suspended the requirements of this 
act to a period long after the movement complained of in this case, 
and therefore the proviso under the stipulated state of facts should 
read as if written: 

Provided, that where any car shall hâve been properly equlpped, as pro- 
vided * ♦ * In the other acts mentioned herein, and such equipment shall 
hâve become defective, » • • such car may be hauled, etc. 

To say that the proviso extends only to cars equipped as provided 
by the act itself would be to read out of it the provision for an ex- 
tension of the time for complying with it which was granted to the 
commission and which was exercised before the movement complain- 
ed of. 

If the contention of the government is denied, there still remains 
obvions and large application for the proviso, and this court is of opin- 
ion that the effect of the proviso is to put a congressional construction 
upon the act agreeing with that which was put upon it by several courts, 
but was denied by others. 

Substantially this construction was placed upon the act by the Cir- 
cuit Court of Appeals of the Fifth Circuit in' Galveston, H. & S. A. 
Ry. Co. V. United States, 199 Fed. 891, 118 C. C. A. 339. 

It seems very obvious to this court that the strained construction 
thus contended for by the government must be denied. 

[2] As applicable to the twenty-sixth count, the government con- 
tends that the proviso does not permit the opération of any train 
with less than 85 per cent, of the air brakes on the cars in such 
train in use and operated by the engineer. Emphasis is laid upon the 
fact that the word "car" in the singular number is used throughout 
section 4 of the act, including the proviso, and for that reason it is 
claimed the proviso does not include a train of cars in bad order. 

Without going the length of accepting this contention of the gov- 
ernment based upon the use of the word "car" in the singular num- 
ber, the fact remains that the proviso is applicable only where the 
"movement is necessary to make such repairs and such repairs can- 
not be made except at such repair point." 

Before the défendant can claim exemption from the penalties of 
the act under this proviso, it seems plain enough that it must estab- 
lish to the satisfaction of the court and jury that such movement of 
a train of cars in the extremely bad order in which thèse cars were 
when moved was necessary in order to reach a repair point, and that 
it was necessary to move them in a train when the cars were in con- 
dition such that the opération of air upon 85 per cent, of them was 
not reasonably possible. 

The agreed statement of facts shows that upon the cars which had 
broken end and center sills the air hose could not be coupled up with- 
out danger of their being pulled apart or uncoupled on account of 
the slack in the chains, and that witnesses, if called, would testify 
that upon such a train it was considered safer practice to hâve the 
air brakes only upon the locomotive and tender. 
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The question thus présents itself to the court whether the agreed 
statement of facts shows that it was necessary, reasonably necessary, 
to move thèse cars without placing thera in a condition such that the 
air upon 85 per cent, of them might hâve been connected up and 
used. Any person at ail acquainted with the subject-matter under 
discussion of this case knows that it is often possible to equip a bad- 
order car with drawbars with coupling appliances for the purpose of 
hauling it when empty or in a train of empty cars when it would not 
be possible to so equip it for use when loaded or in a train of loaded 
cars. There is no évidence in this case that it was not reasonably 
possible to hâve equipped thèse cars with drawbars and couplers" or 
to hâve repaired them with such drawbars and couplers as were upon 
them to the extent necessary to the making of the movement com- 
plained of. 

Confessing the bad condition of the cars, the burden was upon the 
défendant tô show that it was necessary to move them with chains 
and without drawbars and automatic couplers such that the air 
might be coupled up and used on 85 per cent, of the cars of the train,, 
- and since the agreed statement of facts does not show that it was 
not reasonably possible to make such repairs, temporary or perma- 
nent, as would hâve made it possible to use the air brakes, this court 
is clearly of opinion that the défendant offended against the airbrake 
provision of the safety appliance acts, and that under the twenty- 
sixth count of the pétition it is liable for the statutory penalty. Even 
if it should be concluded that the défendant could not repair the 
cars completely at any of the three repair points near which their 
defective condition was discovered, it would by no means follow, with- 
out more évidence than is furnished by the agreed statement of facts,. 
that it was not reasonably possible to make such repairs at the Mosier, 
Market Street, or Haselton repair plants as would hâve made it pos- 
sible to use the air brakes when the cars were being moved, not loaded. 

[3, 4] Finally, the government claims that the agreed statement of 
facts does not show that the movement of the cars in question was 
made for the purpose of repair within the meaning of the acts of 
Congress, and so that it does not bring the défendant within the pro- 
tection of the proviso. 

In order to avail itself of the benefits of the proviso, the burden is 
plainly upon the défendant to bring itself strictly within its letter 
and reason. "Those who set up rights under such an exception, must 
establish it." Ryan et al. v. Carter et al., 93 U. S. 78, 23 L. Ed. 807. 
Quoted and approved in Schlemmer v. Buffalo, Rochester, etc., Ry.,. 
205 U. S. 1, 27 Sup. et. 407, SI L. Ed. 681 ; United States v. Dick- 
son, 15 Pet. 141, 10 L. Ed. 689. ... 

The défendant as if recognizing its duty to establish repair points,, 
suffîcient in number, with such provision for the repair of cars and 
in such locations as the traffic of its road might reasonably require, 
prior to this movement had established three repair points: One at 
Mosier; one at Market street in the city of Youngstown (distant 
from Mosier easterly three or four miles) ; and one at Haselton (dis- 
tant from Market Street easterly about the same distance). 
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It must be accepted from the agreed statement of facts that the 
necessary repairs of the cars under discussion could hâve been made 
at any time at thèse three points, had not a congestion of bad-order 
cars caused delay in making such repairs. Twenty-five of the cars 
in this train were hauled from the repair point at Mosier, near which 
they were discovered to be in bad order through and past the Market 
Street repair point and through and past the Haselton repair point, 
and then more than 80 miles to Dock Junction, where they were re- 
paired. The other eight cars were hauled from the repair point at 
Haselton, near which they were first discovered to be in bad ordèr, 
to Dock Junction for repairs. Such a movement of bad-order cars 
was obviously unlawful unless it was "necessary" within the terms 
of the proviso of the act of April 14, 1910. 

The défendant recognizes this situation and claims that the "neces- 
sity" which justified this movement was that the provisions made 
for repairing cars at the three established repair points named were 
not sufficient with the force of men which had been used and was 
then being used to repair thèse cars because of the number of bad- 
order cars which had accumulated and were continuing at the time 
to accumulate. 

The agreed statement of fact, as we hâve said, shows that the 
defects in the cars were first discovered near to one or the other of 
thèse three repair points, and that they were discovered at various 
times between the 15th day of May and the 25th day of July, which 
was the day of the movement. 

The proviso exempts from the penalties of the act only a move- 
ment of equipment which becomes defective when in use on a Une 
of railway, and then only the movement of it from the place where 
it is first discovered to be defective to the nearest available place 
where it can be repaired, and this only if such movement is necessary 
in order to make such repairs, and if they cannot be made except at 
such repair point. 

The alternative to this movement of bad-order cars complained of 
was the enlarging of the yards or the increasing of the force of opera- 
tives at the repair yards at the points where the exigencies of its 
business had led the défendant to establish them. There can be no 
doubt that with larger yards or a greater force of men employed 
thèse cars could bave been repaired at any one of the three points 
near which they were discovered to be in bad order. A construction 
should not be put upon such wise and humane législation as thèse 
safety appliance acts certainly are which will permit a carrier at its 
option to create as the défendant did the "necessity" which shall 
exempt it from compliance with the law. Failure to hâve repair 
yards of adéquate capacity or the failure to provide a sufficient force 
of men to repair cars which may become out of repair in the vicinity 
of the established yards of the carrier cannot be permitted to create 
the "necessity" which the proviso déclares shall exempt the Com- 
pany from liability for the moving of such defective cars. 

Such a movement as is complained of in this case and for such a 
distance, and under the admitted conditions as to the establishment 
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of repaîr points, does not come within the limited privilège given by 
the proviso that a bad-order "car may be hanled from the place where 
such equipment was first discovered to be defective or insecure to the 
nearest available point where such car can be repaired" without Ka- 
bility for the penalties imposed by section 4 of the act of Congress. 

That the movement under discussion cannot be justified as a move- 
nient of empty cars by themselves, and so not coming within the 
terms of the act for the reason that they were not at the time of the 
movement in use in interstate traffic, is settled by Southern Ry. Co. 
V. United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72, which in 
effect overrules the décision in Southern Ry. Co. v. Snyder, 187 Fed. 
492, 109 C. C. A. 344, which was rendered prior to Suprême Court 
décision. 

The safety appliance laws are intended for the protection from 
in jury of employés and passengers and for the facilitating of the 
conduct of interstate commerce, and, since expérience has proved 
them to be of great value, a construction should not be placed uoon 
them by the courts such as is contended for in this case, which would 
put it into the power of carriers to largely suspend their opérations 
in a most important respect. 

From the authorities cited and the foregoing discussion, it results 
that the finding must be in favor of the United States in each of the 
34 causes of action pleaded in the pétition. 



GEORGIA B. & BANKING CO. v. WRIGHT, Comptroller GeneraL 
(District Court, N. D. Georgia. November 11, 1916.) 

Taxation <S=>278 — Situs dp Pbopebtt— Shaebs in Foreign Cobporation. 

A Georgia railroad corporation leased ail of its property for 99 years, 
and also by said lease assigned to the lessee "ail the right of ownership, 
management, and use * * * which the party of the flrst part now has 
or is entitled to" in a railroad In Alabama of which it was a i)art owner. 
Such road was afterward incorporated in Alabama, and the lessor's in- 
terest was represented by stock Issued in Its name. The efifect of the 
lease was to give the lessee the right to the use and Incame of such stock 
during the term of the lease, with reversion to the lessor. While in such 
condition it was held taxable in Georgia as property of the lessor domlclled 
in that state. Held, that a further agreement by which the lessor trans- 
ferred the shares to the lessee, a corporation of another state, in trust to 
be held during the remalnder of the term of the lease for the beneflt of 
itself and a colessee, and after that to be reasslgned to the lessor, did not 
change the ^tus of the property for the purpose of taxation; the lessor 
still being the owner of the stock subject to the lease. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. §§ 454, 455 ; Dec. 
Dig. <S!=s278.] 

In Equity. Suit by the Georgia Railroad & Banking Company 
against William A. Wright, Comptroller General. Decree for défend- 
ant. 

^ssFor otber caan «ëe same toplc & KBT-NUMBER in ail Ker-Numb*r*il Dlgests & Indezm 



GEOEGIA E. & BANKING CO. V. WKIGHT 479 

Cumming & Hull and Jos. B. Cumming, ail of Augusta, Ga., and 
Alex C. King, of Atlanta, Ga., for plaintiff. 

Clifford W. Walker, Atty. Gen., B. E. Pierce, of Augusta, Ga., and 
George Westmoreland, of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. The question in this case is whether 
15,000 shares of stock in the Western Railway of Alabama, which at 
the time of the lease to be hereinafter mentioned was the property of 
the plaintiff in this case, are, under the facts surrounding said stock, 
subject to taxation in Georgia; also whether $31,000 of bonds of the 
Monroe Railroad of Georgia, valued at $20,000, and $84,000 of bonds, 
valued at $25,000, and 200 shares of stock, said to be of no value, in 
the Union Point & White Plains Railroad Company, are subject to tax- 
ation against the plaintiff, the Georgia Railroad & Banking Company. 

In 1881 the Georgia Railroad & Banking Company executed a lease 
for 99 years of its railroad and appurtenances to William M. Wadley, 
which lease, by successive transfers, subsequently came to the Louis- 
ville & Nashville Railroad Company and the Atlantic Coast Line Rail- 
road Company, who now operate the Georgia Railroad as lessees. The 
power of the Georgia Railroad & Banking Company for making the 
lease to Wadley (who is succeeded in the lease, as stated, by the two 
railroad companies named) is shown by a provision of the original 
charter of that company, granted in 1833, as follows : 

"That the said company may, wlien they see fit, rent or farm out ail or any 
part of their exclusive right of transportation or conveyance of persons, on 
the railroad or, rallroads, with the privilège to any Individual or Indlviduals, 
or other company, and for such term as may be agreed upon." 

In making the lease to Wadley the railroad company used the lan- 
guage of its charter as to the main body of the railroad and its ap- 
purtenances ; that is, "hath rented and f armed out," etc. At the time 
of the making of the lease the Georgia Railroad & Banking Company 
and the Central Railroad of Georgia were the owners of the Western 
Railroad of Alabama, located in the state of Alabama, and that also 
went to Wadley under the lease. The language relating to that in the 
lease is : 

"And the party of the flrst part [Georgia Railroad & Banking Company} 
also asslgns by thèse présents to the party of the second part and his assigna 
ail the right of ownershlp, management, control, and use of the Western Rail- 
road of Alabama which the party of the flrst part nov? has or Is entltled to : 
Provlded, that when either branch of the Western Eallroad of Alabama from 
Opellka into Georgia shall be sold, one-half of the proceeds of the sales shall 
be received by the party of the flrst part." 

There is another provision in the lease to this effect : 

"The party of the second part also covenants for himself and his asslgns 
that he and they wlll pay the Interest demandable of the party of the flrst 
part of the bonded debt of the Western Eallroad of Alabama, so that said 
Indebtedness shall never be Increased, and at the temiinatlon for any cause 
of this agreement to return the property, which the party of the flrst part has 
in said railroad, wlthout any greater Incumbranee thereof than It now bears. 
But the party of the flrst part will consent to the organization of the owners 
of the Western Railroad of Alabama into a corporation, and to the issue by 
said corporation of bonds to renew bonds maturlng from time to time, fop 
wblch the said railroad of Alabama is liable, which said bonds fbe party of 



480 237 FEDERAL REPORTER 

the flrst part hereby agrées to Indorae or guarantee to the same estent that 
It l8 now bound for the bonds of the Western Railroad of Alabama : Provided, 
that sald Incorporation shall not impair the bénéficiai ownershlp of sald rail- 
road by the party of the flrst part ; and provided, fuither, that the aggregate 
amount of bonded indebtedness of sald railroad and the rate of interest there- 
on shall not be increased to an amount and rate exceedlng the présent amount 
«f bonds and présent rate of Interest." 

Under the permission granted in this indenture, a corporation un- 
<ler the laws of the state of Alabama, styled the Western Railway of 
Alabama, was formed, to which the Western Railroad of Alabama 
was conveyed, and the interest of the Georgia Railroad & Banking 
Company was converted into a certificate for 15,000 shares of stock, 
out of a total of 30,000 shares ; the other 15,000 shares going to the 
Central Railroad of Georgia. This certificate issued to the Georgia 
Railroad & Banking Company was sent to it at its office in Augusta, 
in this State, as I understand the record, and held by it until the mak- 
ing of a new agreement hereinafter referred to, in 1904. This stock, 
as it stood prior to 1904, has been held to be taxable in Georgia. 
Wright V. LouisviUe & N. R. Co., 195 U. S. 219, 25 Sup. Ct. 16, 49 
L. Ed. 167. And in Central of Georgia Railroad Co. v. Wright, Comp- 
troUer General (C. C.) 166 Fed. 153, the question of the efïect of a stat- 
ute of Alabama of 1907, then and now before the court, was referred 
to in the opinion in this way : 

"A récent statute of the state of Alabama of March 7, 1907 (Laws 1907, p. 
455), is set out in the bill, and it is clalmed that the situs of this Western 
Railway of Alabama stock is fixed by It for the purpose of taxation in Ala- 
bama. The act provides for the assessment at its actual market value of ail 
shares of stock in corporations of Alabama to the persons in whose names the 
shares appear on the books of the corporation. It requires the président or 
chlef ofiBcer of the corporation to make out and' return, under oath, to the as- 
sessor of the county in which the corporation is located, a llst showlng the 
total nnmber of shares of the capital stock and the par value thereof, and the 
name and résidence of each shareholder. It then allovvs a réduction from the 
aggregate value of thèse shares of any corporation of the amount at which 
the real and personal property of the corporation is returned to the tax as- 
sessor for taxation, and provides for taxing the residue, if any. It further 
provides that the amount pald by the corporation for any shareholder as taxes 
shall be a lien on any Interest the shareholder may hâve in any property owned 
by the corporation. If this act of the Législature of Alabama has any effect 
at ail, It goes to the question whether this stock Is taxable at ail In Georgia, 
and, if so, to what extent, in vIew of the provisions of this Alabama statute. 
What the schemes of taxation may be of the state In which the physlcal prop- 
erty of a corporation is located has no effect apparently upon the riglit of 
another state In which shares In a corporation are held to tax such shares. 
Kidd V. Alabama, 188 U. S. 730, 23 Sup. Ct. 401, 47 L. Ed. 669; Wright v. 
LouisviUe & Nashvillc Eallway Company, 195 U. S. 219, 25 Sup. Ct 16, 49 L. 
Ed. 167." 

The Suprême Court of Georgia, in Georgia Railroad & Banking Co., 
V. Wright, ComptroUer General, 124 Ga. 596, 53 S. E. 251, and also 
in Georgia Railroad & Banking Co. v. Wright, ComptroUer General, 
125 Ga. 589, 54 S. E. 52, had tlie question of the taxability of this 
stock before it and held the same to be taxable ; various questions be- 
ing involved not material hère. And in Central of Georgia Railway 
Company v. Wright, ComptroUer General, 124 Ga. 630, 53 S. E. 207, 
the question of the taxability of its half of thèse shares of stock in 
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the Western Railway of Alabama was also before the court, with a 
like resuit. Thèse cases went to the Suprême Court of the United 
States (207 U. S. 127, 28 Sup. Ct. 47, 52 L. Ed. 134, 12 Ann. Cas. 
463) and the décisions of the Suprême Court of Georgia were re- 
versed, but upon entirely différent grounds; no holding whatever be- 
ing made as to the taxability of thèse shares of stock, as I understand 
the cases. The extent to which this décision of the United States 
Suprême Court went is shown, I think, in the last paragraph of the 
opinion by Mr. Justice Day, as follows : 

"Reluctant as we are to Interfère wlth the enforcement of the tax laws of 
a State, we are constralned to the conclusion that this System does not afford 
that due process of law which adjudges upon notice and opportunity to be 
heard, which it was the intention of the Fourteenth Amendment to protect 
agalnst Impairment by state action." 

I think it is thoroughly settled now that this stock was taxable in 
Georgia prior to 1904, and if its situs was then changed it was by rea- 
son of an agreement entered into in Etecember, 1904, between the 
Georgia Railroad & Banking Company and the Louisville & Nashville 
Railroad Company, as follows: 

"United States of America. 

"This agreement entered into this day of December, 1904, between 

th« Georgia Railroad & Banking Company, a corporation created and existlng 
under and by virtue of the laws of the state of Georgia, of the flrst part, 
hereinafter ealled the Banking Company, and Ix)uisville & Nashville Railroad 
Company, a corporation created and existlng under and by virtue of the laws 
of the state of Kentucky, hereinafter ealled the Railroad Company, wltnesseth : 

"That whereas, by an indenture dated the 7th day of May, 1881, between 
the Banking Company, as party of the flrst part, and William M. Wadley, of 
Monroe county, of the state of Georgia, of the second part, the said Banking 
Company among other things assigned, transferred, and conveyed to the said 
Wadley and his assigns for and during the terni of ninety-nine years from 
the Ist day of Aprll, 1881 "ail the right of ownership, management, control, 
and use of the Western Railroad of Alabama which the party of the flrst part 
then had or was entitled to; and whereas, thereafter, the Western Railway 
of Alabama was incorporated and the interest of the party of the flrst part 
therein became represented by 15,000 shares of its capital stock of the par 
value of $100 per share, which said stock came under the tenus of said lease ; 
and whereas, by regular and légal assignment the Railroad Company and the 
Atlantic Coast Line Railroad Company hâve become the suceessors of the said 
William M. Wadley, and bave acquired ail of the rights and interests held 
by him under and by virtue of said lease, and said stock is now held by the 
Banking Company for the beneflt of said lessees under the terms of said lease : 

"Now therefore, in considération of the premises and of the sum of ten ($10) 
dollars to the Banking Company by the Railroad Company well and truly 
paid at and before the exécution of thèse présents, said Banking Company 
hereby transfers, assigns, and sets over to the Railroad Company said 15,000 
shares of the capital stock of the Western Railway of Alabama to be held by 
said Louisville & Nashville Railroad Company in trust for itself and the At- 
lantic Coast Llne Railroad Company, its eolessee for and during the remainder 
of said lease, with the right in the Louisville & Nashville Railroad Company, 
as trustée as af oresaid, to the possession and custody thereof and to coUect for 
itself and its eolessee and use the dlvldends thereon, and at the expiration of 
said term the estate in said stock hereby conveyed, and ail the rights, powers, 
interest, and possession of the said Railroad Company in said stock and its 
income are to termlnate, and the said Railroad Company is to return said 
Btock to the Banking Company or its assigns." 

Then follows the exécution clause. 
237 F.— 31 
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It îs claimed hère by counsel for the plaintiflf, the Georgia Railroad 
& Banking Company, that this instrument vested the légal title to the 
15,000 shares of stock in the Western Railway of Alabama, which then 
belonged to the Georgia Railroad & Banking Company, in the Louis- 
ville & Nashville Railroad Company, as trustée for itself and the 
Atlantic Coast Une Railroad Company, leaving only a reversionary 
interest in this stock in the Georgia Railroad & Banking Company. 
Did this writing hâve this eff ect ? That is the principal question hère. 

As the stock stood, it was held under the lease of May 7, 1881, 
by the Louisville & Nashville Railroad Company and the Atlantic 
Coast Line Railroad Company, as lessees, for the remainder of the 
term of 99 years for which the lease provided. The effect of this 
instrument of December, 1904, was not to change the right to hâve 
and enjoy the income of this stock, during the remainder of the lease, 
to the Louisville & Nashville Railroad Company and the Atlantic Coast 
Line Railroad Company, and their assigns, but to change the right to 
hold it during that period from thèse companies themselves to the 
Louisville & Nashville Railroad Company, as trustée for itself and the 
Atlantic Coast Line Railroad Company, giving to the Louisville & 
Nashville Railroad Company, as trustée, the possession and custody 
thereof and the right to coUect the dividends thereon. 

I am unable to see how this changed in any way the légal status of 
this stock as to its situs for taxation, and that has been held, by ail 
the décisions to which I bave referred, at that time to hâve been in 
Georgia. It is understood that at the time this agreement of Decem- 
ber, 1904 was made, the shares of stock in question hère were held 
by the Georgia Railroad & Banking Company at its office in Augus- 
ta, Ga. 

In speaking of this instrument of December, 1904, in their brief, 
counsel for the plaintiff says this : 

"It is needless to Inqulre whether this instrument made any materlal change 
In the status of thèse shares. It dld between the parties what the Wadley 
Indenture called for as to thèse shares; or, if it did more, it dld only what 
the parties had a, right to do, and made the title to thèse shares exactly what 
the lease had done as to the ownershlp of the Western Railroad before the 
corporation was created. It turned thèse shares over to the parties, who were 
entltled to ownershlp and enjoyment of them for the term of the lease. It 
created an estate, or, If the estate already existed under the terms of the 
lease, it was the formai déclaration of the estate — an estate for a long term 
of years wlth reiversion to the grantor. It is tmraaterial, also, whether the 
trust was executed in the cestul que trust or not Complalnant contends that 
the trust Is executory, for the reason that the trustée has a function to per- 
form, ylz. to retransfer the shares at the expiration of the estate for years. 
But this Is Immaterial. In either view complalnant has no property or inter- 
est In thèse shares except the reversion. The owner of the estate for years 
does not réside in Georgia, and as the clalm of the state to the arbitrary pow- 
er to tax shares of stock of foreign corporations is based solely on the rési- 
dence of their owner in the state, no law of the state authorizes the taxation 
of thèse shares." 

If the certificate for thèse shares was transferred from Augusta, 
Ga:, to Louisville, Ky., and was held by the Louisville & Nashville 
Railroad Company as trustée for itself and the Atlantic Coast Line 
Railroad Company, would that hâve any eflfect upon the fact that the 
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Georgia Railroad & Banking Company is still the owner of the shares? 
It seems to me it would hâve no effect whatever upon the légal situs 
of this stock for the purpose of taxation. This instrument of Decem- 
ber, 1904, seems to carefully restrict the rights of the two railroad 
companies in this stock to what they had before the instrument was ex- 
ecuted. Its only effect is to make the Louisville & Nashville Railroad 
Company the trustée for both the railroad companies. 

The clause in the . indenture of May 7, 1881, which authorizes the 
organization of the Western Railroad of Alabama into a corporation, 
had this proviso : 

"Provided, that said Incorporation shall not impair tlie bénéficiai ownersbip 
of said railroad by the party of the first part." 

And so ail through this original lease contract of 1881 it is every- 
where shown that the purpose was simply to lease, or assign and 
transfer, if they are better terms, this interest in the Western Rail- 
road of Alabama (which subsequently became represented by this stock 
in the Western Railway of Alabama) to the lessee for a term of years, 
with the ownership — that is, with the title — still in the lessor company, 
and with ail rights that usually appertain to owners of leased premises 
reserved, and perhaps more than usual, and the right of Visitation and 
examination of the property, and the right to hâve a forfeiture of the 
lease for noncompliance with its provisions. 

The mère fiction of placing this stock in the hands of a trustée to 
hold for the purposes named in the original lease seems to me whoUy 
ineffective, when considered in connection with the original lease and ail 
of its terms, to change its ownership or title. Whether it created an 
executed or executory trust seems to me immaterial for présent pur- 
poses. What it did was subordinate to, and must be considered in con- 
nection with, the original lease, and, so considered, it leaves the own- 
ership of the stock in the Georgia Railroad & Banking Company, and 
the right to any profits or income from the stock, for the term of the 
lease, in the Louisville & Nashville Railroad Company and the Atlantic 
Coast Line Railroad Company. 

This record fails to disclose anywhere, so far as I bave been able 
to'see, taxes paid on thèse shares of stock anywhere else than in the 
State of Georgia. There is notliing to show that there are any taxes 
paid în Alabama, and nothing to show that there are any taxes paid 
in Kentucky. Tax has been paid on the reversionary interest in the 
shares in the state of Georgia, and such tax has heretofore been ac- 
cepted as satisfactory by the comptroUer gênerai. This last fact has 
been urged as an argument against the right to tax thèse shares on 
their entire value hère now, but I do not see . that the fact that the 
comptroller gênerai was of the opinion during preceding years that 
it was right to accept the tax simply on the reversionary interest re- 
turned by the Georgia Railroad & Banking Company is any reason 
why, if the state has the right to tax the entire value, it should not do 
so. Certain it is that, so far as this record shows, the tax on the re- 
versionary interest is ail that has been heretofore collected on thèse 
shares anywhere. 



484 237 FEDERAL REPORTEa 

It is â question of some difficulty, but in my Judgment the court 
would not be justified in interfering with tlie comptroUer gênerai in 
the colleetion of thèse taxes. 

What has been said above with référence to the shares of stock in 
the Western Railway of Alabama is equally true of the $31,000 of 
bonds of the Monroe Railroad Company and the $84,000 of bonds 
of the Union Point & White Plains Railroad Company. Thèse two 
are Georgia corporations, and it is alleged, and not denied, as I under- 
stand it, that the bonds referred to were transferred to the Louisville 
& Nashville Railroad Company on the same trusts as were the shares 
of the Western Railway of Alabama. 

As t.o the 200 shares of stock in the Union Point & White Plains 
Railroad Company, the comptroller gênerai in his answer disclaims any 
right or purpose to tax said stock or that it is subject to taxation. 

A decree will be entered, dismissing the bill, with costs. 



SHERA V. MERCHANTS' LIFE INS. CO. et al. 
(District Court, S. D. lowa, E. D. Aprll 1, 1916.) 

1. Courts <S=s347 — Submission on Bill and Answeb — Effect. 

Equlty rule 31 (198 Fed. xxrll, 115 G. C. A. xxvli) abollshes the reply, 
save where a set-off or eounterclaim is included in the answer, declarlng 
that the cause shall be deemed at Issue upon the flUng of the answer, and 
any new or affirmative matter therein shall be deemed denied by the 
plaintlff; while rule 33 (198 Fed. xxvli, 115 C. C. A. xxvll) abollshes 
exceptions for the Insufflcieney of an answer, provlding that, If it set up 
an affirmative défense, the sufficlency may be tested by motion to strlke. 
Héld that, on submission upon bûl and answer, new and affirmative mat- 
ter pleaded In the answer must be taken as denied, the answer not being 
accepted as true, as it was under the old practlce, and so the case is before 
the court upon the averments of the bill and admissions and déniais of 
the answer not deemed controverted. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. g 921; Dec. Dlg. 
<@=»347.] 

2. Courts <S=>347 — Practice — Answeb. 

Under equlty rule 30 (198 Fed. xxvl, 115 C C A. xxvl), provlding that 
the answer shall avold any gênerai déniai, and requlrlng the statements of 
the answer to speciflcally admit, deny, or explain the facts upon which 
the plaintlff relies, the court is not, upon submission on bill and answer, 
limlted to gênerai déniais, but may consider explanatory facts in connec- 
tion therewlth. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 921; Dec. Dlg. 
<g=347.] 
8. Fbaud <S=>50 — ^Evidence— Presumptions. 

Fr^ud cannot be presumed ; the presumptlon belng that Indlvlduals 
are honest. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 46, 47 ; Dec. Dig. 
®=950.] 
4. Insurance <g=>32 — Assbssment Insurance— Acts of Insueeb. 

Where acts of an assessment insurer were unlawful and ultra vires, 
the motive promptlng the acts is of no importance. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. 
<S=532.] 
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5. Evidence <ê=>5(2) — Judicial Notice— Législation. 

The courts wlU take judicial notice of the Increaslng dlfficulty of assess- 
ment Insurers to continue existence ; It belng a matter of common kiïdwl- 
edge that, where the companies reach a certain âge, It is difflcult to ob- 
taln new memhers, because of the increaslng âge of the members and the 
enhanced death rate. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 4; Dec. Dlg. 
®=>5(2).] 

6. Insubance <©=>53 — Assessment Insubance— Change in Okganization ow 

Companies. 

Pursuant to Acts lowa 32d Gen. Assem. c. 83, declarlng that any exlst- 
ing domestlc company or association may, upon a majorlty vote of Its 
trustées or dlrectors, amend Its articles of Incorporation and by-laws in 
such a manner as to transform Itself Into a légal reserve or a level prenil- 
um company, iamendments to the articles of incorporation of an lowa 
assessment association were adopted at a regular annual meeting, wlthout 
previous notice, whereby the association was changed to a capital stock 
company, to be controlled by a board of dlrectors selected by the holders 
of the capital stock, thus deprlvlng members of the association of a vote 
in the sélection of offlcers, or in the control and management of the as- 
sets. Plalntlff was the only meœber of the association who objected; 
other members acquiesclng therein for nearly a year. Held, In vlew of 
the fact that the offlcers of the new company admltted that they had pnly 
légal tltle to the funds of the old association, and averred their intention 
of dlstributlng the funds in accordance wlth the splrit of the by-laws of 
the old association, the change, though Improper, wlU not be dlsturbed by 
a court of equity, and the old association restored, for the court would 
take judicial notice that, werc it restored, it would probably become insol- 
vent, and the rights of other members than plalntiff should be consldered ; 
this belng particularly true, as plalntiff could obtaln relief in an action 
at law. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. S 49; Dec. Dig. 
<S=»53.] 

In Equity. Suit by Frank D. Shera against the Merchants' Life In- 
surance Company and others. Hearing on bill and answer. Decree 
for défendants. 

James Bingham and Ellis E. Sluss, both of Indianapolis, Ind., and 
Hughes & McCoid, of Keokuk, lowa, for plaintiff. 

Seerley & Clark, of Burlington, lowa, J. R. Lane, of Davenport, 
lowa, and I^ocke & L,ocke, of Dallas, Tex., for défendants. 

WADE, District Judge. This case is before the court upon bill and 
answer. Application for such submission was made by plaintifï, and 
concurred in by défendants. The eiïect of such submission is now in 
controversy. 

[1] Under previous equity rules, upon submission upon bill and an- 
swer, the answer became évidence — "the only évidence the défendant 
needs, for it must be taken as true in ail respects." Harris Reynolds 
V. First National Bank, 112 U. S. 405, 5 Sup. Ct. 213, 28 h. Ed. 733. 
The présent equity rules do not seem to contemplate the submission of 
a case ufKjn bill and answer ; they seem rather to direct that the suffi- 
ciency of the answer as a défense, in view of the averments of the bill 
of complaint, shall be raised by motion to strike. Equity Rule 33 (198 
Fed. xxvii, 115 C. C. A. xxvii). But, this case having been submitted 

arpFor other casas >•• eama topic & KEY-NUMBBR In aU Ker-Numberad Digeits & Indexes 
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upon bill and answer, it is necessary to détermine the effect thereof. 
Under equity rule 31, the reply is abolished, except where set-ofï or 
counterclaim is included in answer : 

"The cause shall be deemed at Issue upou the flling ot the answer, and 
any new or affirmative matter thereln shall be deemed to be denied by the 
plaintlff." 

Under this rule, no reply is necessary to new and affirmative matter 
pleaded by way of confession and avoidance. AU new matter is denied 
by virtue of the rule. This being the rule, I do not apprehend that the 
submission upon bill and answer can change or modify it ; rather must 
it be assumed that the parties submitted the case upon bill and answer 
in view of this rule. Therefore the new and affirmative matter plead- 
ed in confession émd avoidance in this case must be held to be denied, 
and the case is before the court upon the averments of the bill, and 
the admissions and déniais of the answer. The court, however, is riot 
limited to the spécifie déniais, but has a right to consider the statements 
in the answer explaining the déniais. 

[2] Equity rule 30 requires that the answer shall avoid "any gên- 
erai déniai of the averments of the bill." It requires statements "specif- 
ically admitting or denying, or explaining, the facts upon which the 
plaintiff relies." So that the court is not limited to any gênerai déniai, 
but can consider in connection therewith the explanatory facts; but 
in my judgment it is thus limited. 

[3] The answer in eflfect admits ail the averments of the plaintiff 's 
bill, which recites the organization of the mutual assessment company 
— the membership, insurance in force, method of making assessments 
and creating funds, and the existence of funds and assets, except that, 
as to assets, the amount thereof is disputed. That plaintiff is a mem- 
ber and certificate holder since November 23, 1909, is also admitted; 
and the proceedings of February 10, 1915, by which the Merchants' 
Life Association was transformed into a stock company, and its name 
changed to Merchants' Life Insurance Company, is also admitted.» 

The matters put in issue by the answer are largely the averments of 
the bill charging fraud and conspiracy, and confiscation of the assets 
of the Merchants' Life Association. So that the case is before the 
court upon an admission of the change from the Merchants' Life As- 
sociation, a mutual assessment company, to the Merchants' Life Insur- 
ance Company, a capital stock level premium company, and an admis- 
sion that ail of the assets of the mutual association are now in the 
possession of the défendants, but with a déniai that there were any 
improper motives, or any fraud or déception, with the assertion that 
the same was done in the best of faith, and in order to préserve the 
rights and interests of the certificate holders of the assessment associa- 
tion. 

Fraud cannot be presumed. The law présumes that every person 
is honest until the contrary appears, and in this transaction, under the 
issues, the court must assume that the individual défendants were, in 
working the transformation, actuated by honesty of purpose. 

[4] Even though it be held that the défendants' proceedings were in 
violation of law, it does not necessarily follow that they were fraudu- 
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lent, or with an improper motive. Men sometimes proceed contrary 
to law in the best of faith and with the best of motives, and in this 
transaction it must be borne in mind that the proceedings were in the 
open, and the court judicially knows that the change from the mutual 
assessment company to the stock company could not be effected with- 
out the approval of the insurance department of the state of lowa, 
which is under the guidance of the Attorney General upon légal ques- 
tions ; but, strictly speaking, if the acts done were unlawful and ultra 
vires, as claimed by the plaintiff, the motive would not be of great im- 
portance. 

[5, 6] Upon the issues presented, is the plaintiflf entitled to the relief 
asked? Quoting from the language of Judge Trieber in Dill v. Su- 
prême Lodge Knights of Honor (D. C.) 226 Fed. 807 : 

I may say that I "hâve given the matter the most careful considération, 
realizlng fully the importance of the case. Thousands of men, women, and 
chlldren are Interested in the resuit of this case. Perhaps in a large ma- 
jorlty of the cases the Insurance obtalned in this lodge [association] is 
probably the only provision they hâve made for the protection of their vfives 
and chlldren after death. The able arguments made by counsel hâve alded us 
conslderably In reachlng our conclusions. We hâve carefully examlned the 
numerous authorlties, whlch the diligence of counsel has submltted to us, and 
glven them such force and effect as we hâve thought they are entitled to. 
There vyere qulte a number of questions argued to the court, ail of whlch hâve 
received careful considération." 

The court cannot limit its vision to the little group consisting of the 
plaintiff and the défendants. It is conceded that there are at least 
25,000 members of the assessment association, each of whom will be 
affected by the decree entered in this case. They are not in court, but 
nevertheless they are entitled to the considération and the protection 
of the court. Quoting again from Dill v. Suprême Lodge Knights of 
Honor, and applying the language to the Merchants' Life Association, 
the assessment company: 

"Whlle it is true that this Is a corporation, yet it Is not a business corpora- 
tion, nor a corporation for the purpose of doing business for a profit. It is 
slmply an aggregatlon of indivlduals to create a fund in order to enable the 
parties to make provision for their wives, children, or their heirs in case of 
death. There is no profit In it ; assessments are made for the purpose of 
paying death benefits ; no one receives any profits ; no investments are made ; 
there is no capital. We might properly call it a charity in the nature of a 
trust fund to provide In the case of death for the survivors of the deceased 
members. That courts of equlty bave jurlsdictlon in ail cases of trust is ele- 
mentary. * • * It has been the public policy of every state in the 
Union — ^in fact, we mlght say, of every clvlUzed government — to try and 
proteet the members of such organlzatlons by preventlng the corporation, 
fratemal society of this nature, from carrylng on its business whenever proof 
establlshes beyond question, as It does in this case, that it would be impossi- 
ble for the corporation to carry out the objects of its existence and Induce its 
members to continue paying assessments, especlally when they are increased 
perlodlcally, whlch would be perpetratlng a fraud on them." 

While, under the présent equity rules, much of the answer, pleading 
facts showing necessity for a change from the assessment to a level 
premium plan, is considered denied, yet the court must take judicial 
notice of what is a matter of common knowledge, that assessment 
cpmpanies, organized and operating upon the plan of the Merchants' 
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Life Association, are, and hâve been for a number of years, finding 
it veiy difficult to continue their existence. In récognition of thèse 
conditions, the Législature of lowa, in 1907, enacted a law (chapter 83, 
32 G. A.) which, among other things, provided that : 

"No life Insurance company or association, other than fraternal beneflclary 
associations, whlch Issues contracte, the performance of whlch is contingent 
upon the payment of assessments of call made upon Its members, shall do busi- 
ness wlthln thls State, except such companles or associations as are now au- 
thorlzed to do business wlthin thls state and which shall value their assess- 
ment poUcles or eertlflcates of membershlp as yearly renewable term policles 
according to the standard of valuatlon of Ufe Insurance policles prescrlbed by 
the laws of thls state." 

This législation, prohibiting the organization of new assessment 
companies, naturally had the effect of creating public opinion against 
them. The court also must judicially know, because it is a matter of 
common knowledge, that thèse assessment companies at a certain âge 
reach a point where, on account of the âge of the members and the in- 
creased death rate, it is difficult to procure new members to take their 
place as they pass away. So that there is ample reason to feel that 
the individual défendants honestly felt that something must be done in 
the interest of ail the members of the association, and I apprehend, if 
they had changed the association from an assessment to a level premi- 
um company, without issuance of capital stock, that their acts would 
be above criticism. 

But at the regular annual meeting in 1915, without previous notice 
of their intention, amendments to the articles of incorporation were 
adopted, fixing the capital stock at $100,000, and changing the name of 
the corporation from the "Merchants' Life Association" to "Merchants' 
Life Insurance Company," and in every way providing for the con- 
trol and management of said corporation by a board of directors se- 
lected by the holders of the capital stock. This change deprived the 
members of the association of a vote in the sélection of officers, or in 
the control and management of the assets of the association, as provided 
by the original articles of incorporation, under which the plaintif! and 
his fellow members became members of the association. Under chap^ 
ter 83 of the Acts of the 32d G. A., it was provided that: 

"Any exlstlng domestlc assessment company or association may, with the 
wrltten consent of the audltor of state, upon a majority vote of its trustées 
or directors, amend its articles of Incorporation and by-laws in such manner 
as to transform Itself Into a légal reserve or level premium company." 

Under this provision, and under the gênerai power to amend the 
.articles of incorporation reserved in the articles of incorporation of 
the association and in the statutes of the state of lowa, défendants con- 
tend that the transformation eiïected by the amendments adopted at 
the February, 1915, meeting, were authorized. With this claim I can- 
not agrée; but, in the view I take of the case, it is not necessary to 
enter into a discussion upon that point. We are dealing with condi- 
tions. The change has been made. It is now more than a year since 
the change to a capital stock company was eiïected. This case has been 
pending about seven months. I must assume that ail the members of 
the association hâve long ago had fuU knowledge of what was done, 
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and I must also assume that n;iany of the members hâve had knowledge 
of the pendency of this proceeding; but at no time up to the présent 
has there been any suggestion brought to the notice of the court that 
any other member, except the plaintifï, is dissatisfied with what was 
donc. It is true that the plaintifï allèges that the action is brought in 
behalf of himself and other members ; but this averment is denied by 
the answer, and there is no proof that any other member is desirous 
of havihg the court grant the relief which the plaintifï prays herein. 

This court of equity cannot shut its eyes to the interests of some 
25,000 members, ail of whom are free agents, and none of whom are 
seeking relief ; nor can the court be oblivious to the fact that, by grant- 
ing the relief asked by the plaintifï, it would be almost certain that 
the association would ultimately reach insolvency and dissolution. The 
association cannot live without procuring new members ; without new 
members to take the place of those who die, the assessments would 
reach a point where they would not be paid, and I cannot believe that 
it would be possible to reinstate the old association with any hope of 
a continuance of its business. Therefore the relief asked by the plain- 
tiff cannot be granted without irréparable injury to some 25,000 other 
persons. This court cannot consider the equities of the plaintiff alone ; 
it must consider the equities of ail persons interested in the resuit of 
this suit. Plaintifï is interested only to the extent of his Insurance un- 
der his $2,000 policy, and to the extent of his equity in the existing 
funds of the association. Whatever damage he has sustained can be 
recovered by him in an action at law, and therefore, under ail of 
the circumstances, I cannot consistently grant the relief prayed. 

Much stress has been laid upon the fact that the company, as at 
présent organized, has possession of the funds and assets of the old 
association. The défendants admit that they hâve such funds, but they 
contend that they only hold the légal title thereto, and admit that the 
équitable title thereto belongs to the members of the old association, 
and that their purpose is to administer the same according to the spirit 
of the articles of association under which said funds were accumulated. 
This assurance of intention may not be sufficient; it may be that the_ 
members of the old association should hâve the aid of the court in 
placing such restrictions upon the use of such funds as will assure 
their application to the purposes for which they were accumulated. 
But the plaintifï does not seek such relief, nor would a court grant 
such relief, except upon a considération of the interests of ail the mem- 
bers in a proceeding in which a fairly représentative number of the 
members could be heard. 

Therefore, without passing upon the other questions presented, the 
relief asked by the plaintifï is denied, and counsel for défendants will 
prépare decree, reserving proper exceptions, submitting the same to 
counsel for plaintiff, who may file objections to form, and the same 
will then be submitted for signature. 
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In re OHIO COPPER MINING CO. 

Ex parte INTERNATIONAL INTER-CONTINENTAL MINING & REFIN- 

ING 00. et al. 

(District Court, S. D. New Tork. December 2, 1916.) 

1. Bankbuptct ®=>269 — Sale of Bankbupï's Peopkbtt — Oonfiemation. 

The property of a bankrupt corporation was sold on mortgage fore- 
closure, and under the law of the place of the sale the bankrupt bad six 
months in whlch to redeem. Tliereafter the equity of rédemption was 
sold in the bankruptcy proceedlngs, but before confirmation of the 
sale the property greatly appreciated In value, so that the equity of ré- 
demption was worth a substantial sum above the debts. Held, that the 
référée In bankruptcy properly refused to conflrm the sale of the eçjulty 
of rédemption, and allowed the stockholders time to form a committee to 
buy In the property upon resale ; the order proriding for payment of ail 
debts of the corporation. , 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dlg. <g=>269.] 

2. Bankeuptcy <g=>262(l)— Sale or Bankbupt's Pkopbett — Stockholdees' 

COMMITTEES— BiDDING. 

In such case, the order allowing the stockholders an opportunlty to 
form committees and buy In the equity of rédemption on resale by paying 
ail the debts of the corporation and expenses of administration should 
hâve provided for compétitive bidding, so that those stockholders not 
parties to the reorganization plan would be protected, and the court 
would not be under the duty of determining which bidder proposed the 
more eaultable reorganization; the stockholders being allowed to form 
more than one committee. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 363; Dec. 
Dig. ®=»262(1).] 

3. Bankruptcy <S=262(1) — Salk of Bankbupt's Peopeety— Bids by Stock- 

holdees. 

Where a sale of a bankrupt corporation's equity of rédemption was 
not conflrmed, and stockholders' committees had several months' notice of 
resale and of the terms, but only one made a bid in accordance wlth the 
order of resale, accompanied by funds to pay the debts of the corporation, 
etc., such bid should be accepted, and the property need not be again 
exposed to sale for the beneflt of other stockholders. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 363; Dec. 
Dig. <S=3262(1).] 

4. Ban'keuptcy <©=>269 — Okdee of Refebek — Objections. 

That an order of the référée for resale of a bankrupt corporation's 
equity of rédemption in projwrty sold under mortgage foreclosure contain- 
ed directions to the purchaser in the foreclosure beyond the power of the 
court affords no ground for vacation, the purchaser not objecting. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 370; Dec. 
Dlg. ©=5269.] 

5. Bankbuptcy (g=)260 — Ordees of Eefebee— Effect. 

Where an order of the référée for resale of the equity of rédemption 
of a bankrupt corporation in property sold under mortgage foreclosure 
provided for payment of ail debts In case of purchase of the property by 
stockholders' committees, the inclusion of the provision releasing the 
stockholders from liabillty Is immaterial. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 360; Dec. 
Dig. ®=»260.] 

C=>For other cases see same topio & KEY-NUMBBR tu ail Key-Numbered Dlgests & Indexes 
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In Bankruptcy. In the matter of the bankruptcy of the Ohio Coppef 
Mining Company. On ex parte pétitions by the International Inter- 
continental Mining & Refining Company and others to review an order 
of the référée in bankruptcy denying confirmation of a sale of the 
bankrupt's property and authorizing a stockholders' committee to buy 
in the property. Order affirmed, and proceedings referred back to 
référée. 

Thèse are seTeral pétitions to review an order of a référée in bankruptcy 
dated November 6, 1916, tbe terins of which are summarized below. Flve 
pétitions were flled, seeklng to review some or ail parts of that order. The 
clrcumstances leading up to the order are as foUows: 

On September 11, 1914, the Ohio Copper Mining Company, a Maine cor- 
poration and the bankrupt hereln, filed a voluntary pétition in this court and 
was adjudicated a bankrupt In due course. The property of that Company was 
incumbered by a mortgage previonsly executed to the Empire Trust Company 
as trustée to secure an issue of mortgage bonds of the face value of $1,242,000, 
upon which Interest fell due on September 1, 1914. This default continuing 
for more than six months, on request of more than a majority of such bonds 
the trustée during the month of July, 1915, declared due the principal of the 
bonds in accordance wlth the mortgage and commenced with the leave of 
the bankruptcy court a suit of foreClosure in the District Court of Utah, the 
situs of the property in question. A décidée of foreclosure followed on Mày 
31, 1916, dlrectlng that the property be sold to satlsfy the bonds, the total 
amount of which was found to be .|1,.397,746.80 with interest from March 1, 
1916. FoUowlng this deeree the property was duly advertlsed for sale in 
accordance with the appropriate statut«s of Utah and struck down at auctlon 
on August 30, 1916, for the sum of $751,000 to a représentative of a bond- 
holders' committee, which had meanwhlle been organlzed. The Utah court 
had appointed receivers, who were then and still are in possession of the 
property and at the présent tlme in the receipt of large rentals due to the 
extraordinary rise in the value of metals. 

Meanwhlle, and on August 15, 1916, the bankruptcy court passed an order 
dlrectlng the sale of ail the other assets of the Ohio Copper Mining Company 
on August 31, 1916, in Utah and at the same place as the sale In foreclosure 
the day before. Thèse assets as descrlbed in sald order and in the conséquent 
advertlsements consisted of the equity of rédemption from the mortgage, ail 
tools and mining supplies, ail office furniture, certain speclfled choses in 
action, and the right of the trustées in bankruptcy upon stockholders' sub- 
scriptlons. Under the laws of Utah, the owner, and certain other interested 
parties, of property subject to a mortgage hâve a period of six months within 
which to redeem from any sale in foreclosure, and the equity of rédemption 
had therefore an actual, and Indeed, as the event proved, a very large, value, 
beyond the purchase price and the bond issue. The bankruptcy sale was 
advertlsed according to law, and the auctloneer struck off the property as a 
whole for the sum of $40,000 to the same représentative of the bondholders' 
committee who had bought under foreclosure on the day before. Becomlng 
thus both purchasers under foreclosure and purchasers of the equity of ré- 
demption the bondholders were safe agalnst any rédemption under the Utah 
statutes, and the trustées in bankruptcy received for the assets of the Com- 
pany the sum total of $40,000. 

Meanwhlle objection had been made to the order of sale of August 15, 
1916, and an effort made to secure its modification, whlch the référée denied 
by order of August 24, 1916. A proceedlng, somewhat irregular in form, 
having been brought before the District Judge to review the referee's order 
of August 24, 1916, it was auirmed on September 1, 1916, by Judge Augustus 
N. Hand, who provided, however, that no application for confirmation should 
be made of any sale under the order of sale of August 15, 1916, untll October 
13, 1916. The purpose of this provision was to allow the stockholders by some 
joint action to redeem from the total indebtedness of the Company and take 
it over either to the bankrupt or to a new company. 

On October 17, 1916, the contirmatlon of the sale of August 31, 1916, was 
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!!)r(Jught en before the référée, and ît then developed that two stockholders' 
committees were preparing to redeem from the foreclosure sale and glve security 
for ail the remainlng Indebtedness, conslsting of the defldency judgment in 
foreclosure and some $65,000 of unsecured Indebtedness, together with tbe ex- 
penses of administration. 

On November 6, 1916, after due délibération, the référée upon the motion to 
conflrm made the order now challenged whlch was in substance as foUows: 
First he provided that any stockholders' commlttee might purchase the prop- 
erty by paying ail the debts of the corporation and ail expenses of adminis- 
tration tô whlch purpose the funds already in hand should contrlbute. Sec- 
ond he flxed the 20th day of November, 1916, for a hearlng at whlch should 
be computed the claims of ail credltors and the administration expenses, the 
net amount necessary to redeem from the sale in foreclosure, the deflclency 
Judgment for the bonds, and the settlement of the form of conveyance to the 
proposed new purchaser on rédemption. Third, he provided that the trustées 
should redeem the property from foreclosure, as soon as the proper sum was 
paid into court, and that the purchaser on foreclosure should tender the 
certiflcate of purchase recelved from the Utah sherlfC. Fonrth, he provided 
that the trustées in bankruptcy should thereupon deliver a deed to the pur- 
chaser in rédemption when he should pay the sum as flxed for rédemption, 
and that the purchaser should release ail stockholders from any llabillty. 
Bïfth, he provided that any stockholders' commlttee mlght glve flve days' 
notice, compelllng ail other committees to contrlbute thelr shares of the ré- 
demption, and, if they failed, such commlttee mlght become the sole purchaser. 
Sixth, he provided a gross sum of $1,350,000 provislonally as purchase prlce in 
case the computatlon extended beyond November 20th. Seventh, he provided 
that any purchaser must offer to take ail stockholders upon equal terms into 
the purchase. Bighth, he provided that, if any purchaser appeared and com- 
plied with the order of November 6, 1916, the motion to conflrm should be 
denied, and If ail committees failed it should be granted. 

Hère, strlctly speaklng, end the facts necessary for the considération of the 
pétitions of review ; but the référée has Ukewise certlfled what took place on 
November 20th and 21st, when- the hearlng flxed in the order took place. The 
hearlng was advertised twlce In the newspaper, and both the North American 
IilQUidatlon Company commlttee and the Central Trust Company commlttee 
had notice of it. On November 20, 1916, thèse two stockholders' committees 
ofiCered to comply with the order of November 6, 1916, and on November 21, 
1916, the North American Liquidation Company commlttee produced a check 
for $1,350,000, the amount flxed In the order. The référée took no action 
upon the bids, but certlfled the proceedlngs to the court 

Otto B. Schmidt, of New York City, for International Inter-Conti- 
nental Mining & Refining Co. 

Myers & Goldsmith, of New York Gity, for North American Liqui- 
dation Co. 

Sullivan & Cromwell, of New York City, for Ohio Copper Co. bond- 
holders' protective commlttee. 

Emery H. Sykes, of New York City, in pro per. 

Nash Rockwood and Alfred W. Kiddle, both of New York City, 
for trustées in bankruptcy of Ohio Copper Mining Co. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1, 2] It was of course within the power of the référée not 
to confirm Ûie sale of August 31, 1916, and his refusai to do so in 
view of the larger possibilities of the situation was not only proper, but 
in justice necessary. The course he took, however, involved a situa- 
tion which is at least anomalous in cases of this kind. He provided 
that any stockholders' commlttee might bid the amount of the indebted- 
ness of the corporation and of the expenses of administration and 
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might receive a deed for the property from the trustées. Now under 
such an order two stockholders' committees might each bid the amount 
of the indebtedness and expenses, and the référée would find it impos- 
sible to award the property to either one without scrutinizing the terms 
of the reorganization upon which stockholders were to be admitted. 
The resuit of such a situation would inevitably force into the reorgani- 
zation which the court thought best ail those stockholders who had at- 
tempted to go into the others, and ail others who had not entered any 
committees. As there was no provision by which any committee could 
bid a sum greater than the amount of the indebtedness and expenses, 
the stockholders who did not enter the successful reorganization would 
be excluded from any interest whatever in the property. Yet it might 
be that the property had a substantial value above the indebtedness 
and expenses which would appear in a compétitive cash bidding. If 
so, each stockholder would be entitled upon dissolution of the corpora- 
tion to his share of that surplus, which he might prefer to the rights 
he might get under the reor^janization agreement. It must be remem- 
bered that as against a part only of the stockholders represented by a 
stockholders' committee the corporate entity may not be disregarded. 
It is only when ail the stockholders are represented in the purchasing 
combination that their interests are identical with the corporàtion's, 
and that identity in the case at bar can be eiïected only by the short 
eut of saying that the opportunity of entering the successful reorgani- 
zation is équivalent to a choice to do so. Stockholders hâve property 
rights which may not be dealt with in this way. 

It was of course proper, since there had already been one sale, for 
the référée to provide that no stockholders' committee should be al- 
lowed to bid except upon the condition that ail the indebtedness and 
administration expenses should be paid, and that if there were no such 
bid, the sale of August 31, 1916, should be confirmed, but it seems to 
me that the order was incomplète in failing to provide that the sale 
should be compétitive, and that the property should go to that commit- 
tee which bid the highest figure. It could hâve been provided, as in 
the case of purchase by bondholders, that siich a percentage of the 
surplus as went to stockholders assenting to the successful reorganiza- 
tion might be paid by a mère crédit upon their certificates of stock, 
but the sale should be permitted only in case there be a form of bid- 
ding which will insure to dissenting stockholders any value in cash 
which the property might bring. Then the court bas nothing to say 
as to the terms of the reorganization agreement ; it becomes a volun- 
tary association among the stockholders, checked by the possible value 
which another set might pay in compétition against them. But if the 
court is to compel ail stockholders to enter a given reorganization which 
it may choose, it must charge itself with the duty of scrutinizing each 
agreement to see whether those terms are fairer than the possible cash 
value which might arise through their compétition. ' This the court 
ought not to undertaké. 

[3] Now in fact there was only one bid accompanied by the neces- 
sary cash, and I think that the deficiencies in the order should be over- 
looked in view of that fact, since the référée has certified not only the 
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order, but what took place under the order on November 20 and 21, 
1916. In short, if ail parties had adéquate notice, and only ohe ap- 
peared ready to conform to the necessary condition of any successful 
bid whatever, it would seem a barren thing to require the bidding to be 
made again. To do so, one must say either that there had not been 
fair opportunity for bids, or that the form of order, so far as errone- 
ous, had discouraged bidding. There is no reason to suppose the lat- 
ter. 

As a practical matter the question therefore seems to me to turn 
upon the actual notice which the unsuccessful bidders had or might 
bave had of those conditions which they were bound to meet. The only 
bidder on the 20th of November, 1916, besides the successful bid, was 
the Central Trust Company committee, who had begun to receive stock 
under a reorganization committee as early as September 25, 1911, and 
certainly knew the amount of the incumbrances upon the property. 
The attomey for this committee did not suggest, at the hearings on 
November 20th or 21st, that he had insuÇîcient notice of the necessity 
of producing the cash to pay the indebtedness, but only asked for fur- 
ther time. Indeed, he said that he supposed when he came that no 
bid would be considered without cash. Nor did the attomey for the 
Madison Real Property & Security Company, Mr. Bien, make any 
such suggestion. The whole matter had been before this court on 
September 1, 1916, when Judge Augustus N. Hand gave further time 
to the stockholders to combine for the protection of the property. 
That was nearly three months before final action was taken, and mean- 
while there had been much agitation of the possibilities of rédemp- 
tion. I cannot think that justice requires any further delay, or that a 
third offer should be made of this property for sale. The référée 
should therefore accept the bid of the North American Liquidation 
Company, as the only one which conformed with the necessary condi- 
tions for any sale. 

[4] In spite, therefore, of the irregularity of the order of November 
6, 1916, it will be affirmed. It is true that the order directing Sykes 
as purchaser in foreclosure to accept the rédemption and assign the 
sheriff's certificate is beyond the powers of this court ; but Sykes does 
not complain of it, and that provision will not, therefore, be disturbed. 

[5] So far as concerns the release of the stockholders from liabil- 
ity, it is proper, though hardly necessary, since that liability can in no 
event be available when ail the debts hâve been paid. Even if it in- 
cluded mortgage debts, it would be extinguished. Nor will that pro- 
vision be modified which directs the payments to bondholders to be in- 
direct. 

The proceedings will be referred back to the référée to accept the 
bid of the North American Liquidation Company and ta exécute the 
order of November 6, 1916, in accordance with its terms. 
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RAKAUSKAS v. ERIE B. CO. 
(District Court, E. D. New York. November 29, 1916.) 

1. Courts <S=s>2e6 — Briderai. Courts — Jtjkisdiction. 

A fédéral court for one district bas no jurlsdiction to go beyond the 
territorial llmits of its district in order to act in a suit against a party 
not a résident of the district, unless jurisdiction bas been extended there- 
to by acts of Congress. 

[Ed. Note.— For otber cases, see Courts, Cent. Dig. §§ 806-808; Dec. 
Dig. <S=3266.] 

2. Courts <S=344 — Fedekal Courts — Process — Service. 

Service of process in an action at law in the fédéral District Court la 
not necessarlly restricted to the United States Marshal and bis deputies 
unless the process Is directed to them. 

[Ed. Note. — For otber cases, see Courts, Cent. Dig. § 91T; Dec. Dig. 
<S=344.] 

3. Courts ®=3344 — Fedebal Courts — Process — Service. 

Wbere a foreign corporation files a certificate wlthin a state and 
désignâtes an agent, the corporation does not thus become an actual 
résident of a fédéral district, wltbin the state, wbercin it bas no place of 
business, and service of summons on the agent In another district does 
not coufer jurisdiction upon the District Court of tbe former district. 

[Ed. Note. — For otber cases, see Courts, Cent. Dig. § 91T; Dec. Dig. 
<g=5344.] 

4. Courts ®=5274 — Fédéral Courts — Jubisdiction or 'Foreign Corporation 
— Service of Process. 

A domestic corporation may be sued in tbe fédéral courts by an alien 
in any district wbere it can be served and wbere It is doing business, if it 
does not properly raise the objection against being sued elsewbere thau 
in the district of its résidence; the case not being one depending on 
diversity of citlzenship alone. 

[Ed. Note. — For otber cases, see Courts, Cent. Dig. § 814; Dec. Dig. 
©=5274.] 

5. Courts <S='276 — Fédéral Courts — Jurisdiction of Foreign Corporation 

— ^Waiveb. 

Where a foreign corporation is sued in a fédéral court of a district of 
whicb it is not a résident, objection to the jurisdiction may be waived. 

[Ed. Note. — For otber cases, see Courts, Cent. Dig. § 815 ; Dec. Dig. 
■S=>276.] 

6. Corporations <S=>665(2) — Process — Service — Waiveb of Defects. 

To bring a foreign corporation within tbe jurisdiction of tbe courts ol 
a state, strict compliance with the local statutes under wbich tbe 
courts gain jurisdiction over the cause is necessary. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2571, 
2598; Dec. Dig. ®=>665(2).] 

7. Courts <S=:5344 — Fédéral Courts — Jurisdiction. 

In an action in the fédéral District Court for the Eastern District of 
New York by an alien against a domestic corporation, not a résident of 
tbe district, service of process was made upon a ticket agent of tbe cor- 
poration in charge of the office within the district. Code Civ. Proc. 
N. Y. § 432, déclares that in an action against a foreign corporation 
process may be served upon a casbier or managing agent or director. 
Held, that while strict compliance witb the statute is necessary to gjve 
jurisdiction of an action in the state courts against a foreign corporation, 
and whlle the section governs "so far as may be," the corporation being 
foreign as to the court for tlie Eastern district, nevertheless tbe agent 

®=3Por other cases ses same topio & KEY-NUMBER in aU Key-Numbereâ Dlgests & Indexe» 
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must be deemed such an offlcer that service upon him was not vold, but 
was sufflcient to glve Jurlsdlctton where there was a walver of objections 
to the Jurisdletipn of the court over the person of the corporation. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 917; Dec. Dig. 
-©=344.] 

At Law. Action by Konstant Rakauskas against the Erie Railroad 
Company. On motion to déclare' void an attempted service of sum- 
mons. Motion denied. 

Baltrus S. Yankaus, of New York City, for plaintiff. 
Stetson, Jennings & Russell, of New York City, for défendant. 

CHATFIELD, District Judge. [1] The motion to déclare void an 
attempted service of summons in the Southern district of New York 
should be granted, on the ground that this court bas no jurisdiction to 
go beyond the territorial limits of the district, to administer justice in 
an alleged cause of action against a party who is not a résident of the 
district, unless jurisdiction has been extended thereto by the authority 

of Congress. Sewchulis v. Lehigh Valley Coal Co., 233 Fed. 422, 

C. C. A. — . 

[2] As was held in the case of U. S. v. Mitchell (D. C.) 223 Fed. 805, 
service of process in an action at law is not necessarily restricted to 
the United States Marshal and his deputies, unless the process is 
directed to them. In admiralty and in equity, the contrary is true. To 
apply the provisions of the state law so as to bring an individual re- 
siding in another district (even though he be a citizen of the state of 
New York) into this district for the purpose of defending an action is 
certainly to extend the jurisdiction of this court over the hearing of 
issues. 

[3] When the défendant is a corporation, however, with a desig- 
nated agent and certificate filed, so that the authority of the agent and 
of the Company under the certificate is coextensive with the boundaries 
of the state, the plaintifif in the présent action contends that the for- 
eign corporation is thus made an actual résident of the Eastern district, 
and that the process of the court should be allowed to extend through- 
out the state (unless the United States Marshal be compelled to step 
outside of his district in order to make the service) if the process is 
actually served in accordance with the laws of the state of New York. 

But this contention was expressly overruled in the Sewchulis Case, 
supra, and, although no distinction was drawn between the individual 
as défendant and a corporation as défendant, the resuit would seem to 
be the same. Galveston, etc., Railway v. Gonzales, 151 U. S. 496, at 
page 506, 14 Sup. Ct. 401, 38 L. Ed. 248. 

[4] Assuming therefore that the service in the Southern district of 
"New York was inefïectual, we must consider the second part of the 
motion. The plaintifif has served within the Eastern district of New 
York, upon allégations charging that the corporation is a résident of 
the state, actually doing business within the Eastern district, the ticket 
agent in charge of the branch office for the sale of tickets, etc., in 
Brooklyn, and aiso a ticket agent at another office for the sale of tickets 
in a différent part of Brooklyn, 
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Assuming that the défendant is a domestic corporation, it may be 
sued in the United States court by an alien, in any district where it 
can be served and where it is doing business in the sensé of having an 
established office for the transaction of its regular business, if it does 
not raise properly the objection against being sued elsewhere than in 
the district of its résidence. It is not a case dépendent upon diversity 
of citizenship alone. Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 
51 h. Ed. 264. 

[5] If such foreign corporation is brought into a district where 
it is not a citizen — that is, other than the district where its main office 
is located and whete the corporation was organized — objection to the 
bringing of the action in that other district may be waived, and the 
United States courts generally hâve jurisdiction over the action if 
the objection to jurisdiction over the person is waived. Maie v. 
Atchison, etc., Ry., 240 U. S. at page 101, 36 Sup. Ct. 351, 60 L,. Ed. 
544. 

[6, 7] The laws of New York are applicable so .far as may be. In 
gênerai, the provisions of section 432 of the Code of Civil Procédure, 
providing that in the case of a foreign corporation process may be 
served upon a cashier, or managing agent or director, control except 
in so far as the acts of Congress or the décisions of the United States 
courts establish the manner of service. While the défendant is a do- 
mestic corporation in New York, it is a foreign corporation to the 
United States court in this district. 

To bring a foreign corporation within the jurisdiction of the courts 
of the State of New York, strict compliance with the statute is neces- 
sary, as the court has no jurisdiction other than that bestowed by the 
statute. 

In the case of a suit against a foreign corporation in the United 
States court, by an alien, jurisdiction is présent in the court over the 
cause of action if jurisdiction over the person is obtained. Strictness 
of compliance with the state statute should be exacted only to the 
point of properly securing the appearance of the person to défend the 
cause of action. Under such circumstances, a waiver of objection to 
being brought into that particular district for the trial of the suit is 
a very différent matter from creating by consent jurisdiction in the 
court over a cause of action with which otherwise the court would 
hâve nothing to do. So in the présent case, if jurisdiction over the 
cause of action as well as the person of the défendant were dépendent 
upon the gênerai or unlimited authority of the managing agent, there 
would be reason for holding that a ticket agent, in charge of an office 
for the casual transaction of railroad business, was not a director or 
managing agent in the usual sensé of that term. But as was held in 
St. Louis S. W. Ry. v. Alexander, 227 U. S. 218, 33 Sup. Ct. 245, 57 
L. Ed. 486, Ann. Cas. 1915B, 77, the conduct of business is such as to 
warrant "the inference that the corporation has subjected itself to the 
jurisdiction and laws of the district in which it is served and in which 
it is bound to appear when a proper agent has been served with pro- 
cess." 

23T F.— 32 
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If the person in charge of the business office is a ticket agent, serv- 
ice of process upon him would seem to be sufficient to notify the cor- 
poration so that it could consider a possible waiver of objection to 
going into that district to défend the particular action. 

As was said in Beck v. North Packing Co., 159 App. Div. 418, 144 
N. Y. Supp. 602, the mère fact that the corporation received the paper 
does not show that the service was sufficient ; but, where a waiver of 
appearance may be sufficient to support jurisdiction, proof of the re- 
ceipt of the paper and action thereon, in a case in which the United 
States court has jurisdiction if the parties do not exercise their right to 
object, présents a question which was not under considération in the 
Beck Case. 

It is évident from the foregoing discussion that this service was 
valid, and the motion as to service upon the two agents must be denied. 



In re IVEETSBN. 
(District Court, N. D. Californla, Second Division. September 18, 1916.) 

1. SEAMEKT ®=»24 — WAGES— BiGHT TO PaBTIAL PAYMaNTS— CONSTEirCTION OF 

Statuts. 

Under Rev. St. § 4530 (Comp. St. 1913, § 8322) as amended by Act March 
4, 1915, c. 153, § 4, 38 Stat. 1165, whicli provides tliat a seaman shall be 
entltled to recelve "on demand * * * one-half part of the wages whlcli 
he shall hâve then eamed àt every port where such vessel, after the voy- 
age has commenced, stiall load or deliver cargo before the voyage Is end- 
ed," the seaman Is entltled at eaeh such port to recelve one-half the total 
sum then due hlm after deducting prevlous payments. 

[Ed. Note. — For other cases, see Seameu, Cent DIg. §§ 123-128; Dec. 
Dlg. <S=>24.] i 

2. Seamen <S=524 — Wages— BiGUT to Paetiai Patment— Construction of 

Statuts. 

Under the further provision of said section, that "any failure on the 
part of the master to comply with this demand shall release the seaman 
from his contract and he shall be entltled to full payment of wages earn- 
ed," a demand and refusai are necessary to put the master In default. 

[Ed. Note. — For other cases, see Seamen, Cent. Dlg. §1 123-128; Dec. 
Dig. (g=>24.] 

3. Seamen <S=>21 — Désertion— Mistake in Payment oï' Wages. 

A seaman demanded his pay and discharge at an intermedlate port, and, 
beîng refused, left the ship. Before he went, without any demand there- 
for, he was pald what was thought to be the half wages due him under 
the statute, but through mistake the amount paid was too small. Beld, 
that the mistake in payment did not relleve hlm from the charge of déser- 
tion, and that he thereby forfeited ail wages due him. 

[Ed. Note.— For other cases, see Seamen, Cent Dig. §§ 92-110; Dec. 
Dig. <S=321.] 

In the matter of the pétition for payment of wages of Sigvard B. 
Ivertsen, a deserting seaman from the steamer Ventura. Pétition de- 
nied. 

VAN FLEET, District Judge. The petitioner on March 6, 1916, 
wnile the steamer Ventura, then on a voyage from San Francisco to 

<S=5For other cases see same topio & KBY-NUMBER in ail Key-Numbered Digeats & Indexes 



IN RE IVBRTSEN 499 

Sydney, New South Wales, and other Pacific ports and retum, was 
touching at Honolulu on her outward voyage, shipped on her as an 
able seaman at $40 per month, signing articles for the remainder of 
the voyage out and back to San Francisco. At Sydney petitioner de- 
manded and was paid $14.80, one-half of the wages then eamed by him. 
On her return voyage the vessel against touched at Honolulu, and on 
April 11, 1916, at that port, petitioner, for what reason does not ap- 
pear, applied to the captain for a final discharge and payment of the 
balance of bis wages then earned. This request was refused, where- 
upon petitioner announced to the captain his refusai to continue the 
voyage, saying: 

"Well, I am not golng out on the shlp anyhow; I am golng to leave it; I 
can claixn half of my money." 

As will hereafter appear, however, petitioner did not at that or any 
other time make a demand upon the captain for the payment to him of 
one-half his wages, or anything less than ail, and for his discharge. 
It does appear, however, that the captain directed the purser to pay him 
one-half the amount then earned, and the purser, computing what he 
believed to be the amount to which petitioner was entitîed under the 
law, arrived at the sum of $8.75, which was paid him, and which he 
accepted without demur, took his dunnage, and left the ship. There- 
after on the same date he was duly entered in the vessel's log as a 
déserter, and subsequently, on the arrivai of the vessel at San Fran- 
cisco, the master turned over to the United States shipping commission- 
er at that port the sum of $24.67 as constituting the balance of wages 
earned by petitioner and remaining unpaid at the date of his désertion, 
which amount was by the commissioner paid into the registry of this 
court as required by the statute. 

After the sailing of the steamer from Honolulu, the petitioner, 
claiming that he had not been paid ail that he was entitîed to receive 
on leaving the ship, made application through an agent of the Sailors' 
Union to the shipping commissioner at that port for relief, but was 
informed that that officer had no jurisdiction; that he should apply 
to the shipping commissioner at San Francisco. Thereafter, on July 
10, 1916, when the officers of the ship were again in Honolulu, the 
évidence of the petitioner and that of the captain and purser as to the 
circumstances attending petitioner's quitting the vessel was taken before 
Hon. Charles F. Clamons, one of the United States District Judges for 
Hawaii, and this évidence, with petitioner's application, was thereupon 
transmitted to the shipping commissioner at San Francisco, by whom 
the matter bas now been presented to this court. 

[ 1 ] The theory upon which petitioner's application proceeds is that 
he was not paid at Honolulu the full amount of wages to which he 
was then entitîed under the law, and that by reason of this fact he was 
at liberty to treat his contract as at an end and leave the ship; that 
such act did not, under the circumstances, constitute désertion; and 
that he is now entitîed to demand and receive the full amount of wages 
earned by him on the voyage. This claim is based upon the provisions 
of section 4530, Revised Statutes (Comp. St. 1913, § 8322), which, so 
far as pertinent, reads : 
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"Every seaman on a vessel of the TJnited States shall be entitled to receivo 
on demand from the niaster of the vessel to which he belongs one-half part of 
the wages whlch he shall haVe then earned at every port where such vessel, 
after the voyage bas been commenced, shall load or dellver cargo before the 
voyage is ended and ail stipulations In the contract to the eontrary shall be 
void: Provlded, such a demand shall not be made before the expiration of, 
nor oftener than once in flve days. Any failure on the part of the master 
to comply wlth this demand. shall release the seaman from hls contract and 
he shall be entitled to fuU payment of wages èarned. • • • " 

The fact which it is claimed brings the case within this section is 
this : It seems that the purser, in figuring the half of the wages au- 
thorized by the master to be paid petitioner on April 11, 1916, con- 
strued the statute to mean that previous payments made are to be in- 
cluded in determining the wages earned at the time of any subsé- 
quent demand, which he accordingly did. He testified that he comput- 
ed one-half of the wages earned by halving the total wages earned by 
petitioner up to that date and subtracting from such half the $14.80 
advanced at Sydney, and thus reached his conclusion that but $8.75 was 
payable at that time. It would seem that this was an error. While 
somewhat awkwardly expressed, what the statute really means, I think, 
is that, deducting previous advances, the seaman shall be entitled to re- 
ceive one-half of the balance of any wages earned and remaining un- 
paid at the date of demand. In âiis view the purser's computation 
would not resuit in ascertaining correctly the half of the wages then 
earned. The entire wages earned by petitioner up to that date was 
$47.99. He had been paid at Sydney $14.80. This left on the date in 
question the sum of $33.19 earned over and above the previous pay- 
ment, one-half of which was $16.59. This latter sum constituted one- 
half of petitioner's wages earned and unpaid up to that date. That this 
is the correct construction is, I think, borne out by the section as it 
stood before amendment. It then provided: 

"Evers seaman shall be entitled to reçoive from the master of the vessel 
to which he belongs, one-thlrd part of the wages whlch shall be due to him at 
every port wheré such vessel shall unlade and dellver her cargo before the 
voyage is ended, unless the eontrary be expressly stipulated in the contract ; 
and as soon as the voyage Is ended, and the cargo or ballast Is fully dls- 
charged at the last port of delivery, he shall be entitled to the wages whlch 
shall be then due." 

Quite clearly under that language the wages due would be the sum 
to be paid the seaman if the shipping articles actually terminated at 
the intermediate port. Strictly speaking, the wages were not "due" at 
the intermediate port, as only one-third, as the statute then stood, was 
payable at that time. Evidently it was for this reason that, when the 
section was amended, the words "which he shall hâve then earned" 
were substituted for the word "due." But that Congress did not intend 
to change the relative amount made payable to the seaman is évident, 
when it is considered that under the method of computation adopted 
by the purser only comparatively insignificant sums would be payable 
at the second or any other intermediate port at which the vessel should 
subsequently touch. The purser began his halving process a step too 
soon. 

[2, 3] But this mistake of the purser does not hâve the effect claimed 
by petitioner, assuming that a mère mistake, in the absence of protest. 
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could ever hâve such efïect, since the f acts, notwithstanding the error, 
fail in a material respect to bring petittoner's case within the section 
in question. The statute, it will be observed, expressly requires that 
there shall be a demand made upon the master for the partial payment 
provided for in order to put the latter or his vessel in default and re- 
lease the seaman from his contract. This essential, as above indicated, 
was lacking. The évidence of the petitioner himself clearly estabhshes 
that no such demand was made. It is true that in his pétition, sworn 
to before a notary pubHc on June 14, 1916, petitioner states : 

That after the déniai by the master of payment In full and Ms discharge 
he "then appUed for a one-half part of the wages due him under and In ac- 
cordanee with K. S. § 4530," and that the purser, "acting for, and In the in- 
terest of, the master of the sald S. S. Ventura, did pay the said Sigward B. 
Ivertsen the sum of eight ($8,00) dollars ip payment of ail claim of the sald 
Sigward B. Ivertsen— such act on the part of the agent of the master of the 
sald American steamer Ventura being in violation of and contrarj' to what 
was due déponent accordlng to law." 

But on his subséquent examination before Judge Clemons he testified 
in response to questions put by the agent of the Sailors' Union : 

"Q. Dld you apply for your discharge? Dld you ask the captain to pay 
you ofCÎ A. îes, sir. Q. What did he say? A. He said he won't pay me otf. 
Q. Well, then, what, if anything, did you do? A. I talked to you. I went up 
to see the agent of the Sailors' Union. Q. Well, what, if anything, were you 
told when you interviewed the agent of the Sailors' Union ? A. I want to get 
my money. Q. What, if anything, were you told by the agent of the Sailors' 
Union? What did he tell you? A. ïhe agent told me to go down and see the 
captain of the Ventura. Q. Did you do so? A. Yes, I went back again. Q. 
What did he tell you? A. He told me he wouldn't pay me oïï.. • * • Q. 
I will ask you whether or not you applied to the captain for the half of the 
money due you upon flnding that he refused to pay you off. A. I didn't ap- 
ply for it. Q. How did you happen to receive it? A. I went down to the 
captain. Q. What, if anything, did he say again? A. He said he wouldn't 
pay me off. Q. I will ask you how you happened to secure any portion of 
that money. A. He was going to pay me ofï when he got to 'Frisco. Q. 
Was there anything said about the half of your money, either by the captain, 
yourself, or purser? A. No; I went down aboard. I got $8.75. I liad some 
more coming — $13 I was figuring on. Q. You had drawn, I believe, £3? A. 
£3 sterling in Sydney. Q. ïhat ainounted to how muchî A. $14.75 — 80 cents. 
Q. Then you got $8.75 and left the ship? A. $8.75 and left the ship." 

It is thus made clear that what the petitioner sought and what he 
demanded was, not the half of his wages, but their payment in full, 
and to be discharged at an intermediate port — demanda which the mas- 
ter was perfectly justified in refusing him. The master was clearly 
not required under the shipping articles, in the absence of some good 
reason, to grant petitioner's request unless he saw fit to do so. And 
there is nothing in the évidence tending to disclose the slightest reason 
why petitioner should hâve been accorded the privilège of release from 
his contract. Had petitioner made demand for the payment of one- 
half the wages earned, and this had been refused, he would hâve been 
within his rights under the statute in treating his contract of service 
at an end and leaving the ship ; and he would then hâve been entitled 
to the relief now sought. But, not having made such demand, he was 
not within his rights in abandoning his contract and quitting the ship, 
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and the master was fuUy justified in treating him as a déserter and 
entering him on the log as such. 

The petitioner asks, in eflfect, that if he cannot be allowed the full 
amount of his unpaid wages the court award him such amount as it 
may deem him "in justice entitled to according to law and human 
right." But unfortunately, in attempting to take the law into his own 
hands, petitioner has forfeited ail rights in the premises which he 
might otherwise hâve had. Section 4596, R. S. (Comp. St. 1913, § 
8380), provides: 

"When any seaman who has been lawfully engagea ♦ ♦ • commita any 
of the following oflfenses he shall be punlshed as foUows: 

"First For désertion, * * ♦ by forfeiture of ail or any part of the clothes 
or efiCects he leaves on board and of ail or any part of the wages or émolu- 
ments whlch he has then eamed. • • ♦ " 

Under this section the petitioner must be held, in the circumstances 
disclosed, to hâve forfeited ail right to the fund paid into the registry, 
and the court is left without discrétion to award him any portion there- 
of. While the courts should be jealous to carry out the laudable and 
humane purpose évident in the législation of Congress, that seamen by 
reason of their hazardous calling and the condition of subordination 
and control to which they are necessarily subjected over that of other 
classes of labor, are to be fully protected against oppression and wrongj 
the limitations of their rights as prescribed by the law cannot be ignor- 
ed; and the courts are not at liberty, in adjudicating controversies of 
this nature, any more than in those arising from contractual relations 
in other employments, to base their award on mère abstract considéra- 
tions of moral right, which do not find sanction in the statute. 

It results that the pétition must be denied in its entirety ; and it is 
so ordered. 



WALDES et aL T. INTERNATIONAL MFRS.' AGENCY, Ina 
(District Court, S. D. New York. December 8, 1916.) 

1. Thade-Marks and Teade-Names <S=>93(3) — SiJrFiciBNCT of Evidence— 

Priob User of Teade-Mark. 

In suit to restraln infringement of a trade-mark, évidence held suffi- 
dent to establlsh plalntifCs user of the trade-mark prlor to défendants 
use of a similar mark. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 106; Dec. Dig. <S=>93(3).] 

2. Teade-Maeks and Trade-Names <S=sj21 — Right to Tbade-Maek — ^Useb. 

A user of a trade-mark prlor to defendant's user on about one-eleventh 
of the whole of plaIntifC's output, whlch is unlnterrupted and open, is 
not a casual or sporadlc user, but Is suffielent to establlsh right to the 
trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 24 ; Dea Dig. ®=>21.] 

3. Teade-Maeks and Trade-Names <S=>21 — Right to Trade-Mark— Pbiobitt 

OF User. 

Ownershlp of a trade-mark dépends solely on prlorlty of user, though 
that use prlor to defendant's use is small and for only a few months, 

<g=3For otber cases see same topic & KEY-NUUBER in ail Ker-Numbered Dlgests & Indexa* 
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so that at the tlme défendant came Into the market the mark had not be- 
come Identifled largely In the hands of the public with the goods of 
plaintlff. 

[Ed. Note. — For othei- cases, see Trade-Marks and Trade-Names, Cent 
DIg. i 24; Dec Dig. ©=521.] 

4. Tbade-Mabks and Teade-Names <S=321— Riqht to Tbadb-Mabk— Usée— 

POKTION OF MaEK. 

The use of the upper half of the Western hémisphère of the globe Is a 
user of a trade-mark consisting of the entire Western hémisphère ; it be- 
ing immaterial how much of it Is used, so long as enough appears to show 
that the globe was meant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. § 24 ; Dec. Dig. <ê=s>21.] 

5. Teade-Marks and Tbade-Names <@=>45 — Owneeship or Tkade-Mabk— 

Bffect of Bbqistration. 

Keglstratlon confers no right to a trade-mark, and limits none, but is 
a mère procédural advantage, depending on common-law ownership. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59 ; Dec. Dig. <S=>45.3 

6. Teade-Maeks and Trade-Names <g=>32 — Use or Trade-Mabk— Inconspicu- 

ous Maek. 

The use of a trade-mark, which is so small and of such a color as to 
be difflcult to discover, is évidence against the abandonment of the trade- 
mark, though not effective to establish the mark itself. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 36; Dec. Dlg. <S=>32.] 

In Equity. Suit for injunction by Heinrich Waldes and others, co- 
-partners doing business under the firm name and style of Waldes & 
Co., against the International Manufacturers' Agency, Incorporated. 
Decree rendered for plaintifïs. 

This is the usual suit for an injunction and accountlng under Trade-Mark 
Registration Act, Feb. 20, 1905, c. 592, 33 Stat. 724. The MU also asks for 
cancellation of the defendant's mark in so far as it confllcts -with its own. 
The plalntiffs are aliens doing business in Austria, and the défendant Is a 
corporation, a citizen of New York. On November 1, 1910, the plalntiffs 
obtained a registered trade-mark for snap buttons used as garment fasteners, 
which consisted of a plane, représentation of the Western hémisphère, with 
parallels and merldlan. They asserted that thls had been used in thelr Aus- 
trlan business since July, 1905, and had been registered in Austria. 

The défendant was incorporated early in September, 1912, but began to do 
business some tlme before — just when it Is not certain. They adopted for 
thelr trade-mark a globe havlng a plane représentation of the Atlantic Océan, 
with the continents on either slde, at the top of which was an alrshlp, at the 
center a steamer, and at the bottom a train of cars. On October 19, 1915, they 
obtained a trade-mark for this to be used on dress shields, snap fasteners, 
, corset laces, celluloïd thimbles, flnger shields, and coUar supports. Above the 
globe was the word, "Eymay." The business of the défendant is the sale of 
the articles mentioned in the registration and of notions generally. 

Snap fasteners are sold In two ways : By the dozen on cards ; and fastened 
into a tape, which is reeled. The plalntiffs hâve used a great many différent 
klnds of cards In thls country, but by far the largest is a card going by the 
name of "Koh-i-noor" in dark blue. An. insigniflctmt détail of thls card print- 
ed in gold is the globe, whleh is the registered trade-mark. It is so printed, 
however, that the ordlnary observer would hardly be able to pick it out with- 
out much attention, (or the color of the gold is very little distlnguished from 
the dark blue, and there are many other confusing features. The tape fas- 
teners sold by the plaintlff are on a réel, which does not contain the trade- 

<S=sFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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mark at alL Défendant sells Its fasteners on- a card, on which It doe3 not 
use any représentation of a globe ; but It alBo sells tape fasteners, both on a 
réel and in a yellow box. On the front of the yellow box it uses Its trade- 
mark of the globe without the word "Bymay," and it puts a paper band 
around the réel contalnlng Its fuU trade-mark. It is thèse two uses of which 
the plaintlff complalns. 

On the trial the évidence was excluded of the use of the plalntiff's trade- 
mark in Europe, It appearlng that over the whole continent of Europe the 
globe had been wldely used, and the court confined the plalntiffi to Its use in 
the United States. The plaintlffs then showed that the "Koh-l-noor" mark 
had been used in enonnous quantlties slnce the year 1900, over 20,000,000 In 
ail having been sold, although the business had fallen ofit greatly slnce the 
beglnning of the Great War. They also showed that a card called the "Rival" 
had been sold In large quantlties, 1,800,000 In ail, slnce the year 1909. ThIs 
card had the upper half of the plaintlffs' trade-mark at the top of the card. 
It then showed some 13 other cards, which had been used In small quantlties, 
being shipped over to this country In nothing like the amount of the "Koh-l- 
noor," or even the "Rival." The user of thèse cards is as foUows : 

Name of Gard. Number of Gards Sold. When Sold. 

Koh-i-noor 8,536 From March 13, 1914, to June 16, 1916. 

" (No. 9) 3,600 " April 27, 1914, to March 26, 1915. 

Best Quality 7,902 " August 8, 1912, to Aprll 21, 1913. 

Corso (white card) 7,560 " July 19, 1913, to July 17, 1914. 

Corso (green card) 15,684 " May 3, 1915, to October 6, 1915. 

Queen 19,056 " Màrch 28, 1912, to June 6, 1913. 

Zeppelin 3,572 " March 15, 1912, to May 15, 1913. 

London 900 " April 15, 1915. 

Conqueror 45,300 " April 7, 1915, to August 3, 1915. 

Noblem 11,928 " April 12, 1015, to April 13, 1915. 

Record 488 " August 27, 1914. 

Mignon 45,856 " July 13, 1915, to October 6, 1915. 

Atlas 40,555 " April 14, 1915, to October 6, 1915. 

It also showed large and continuons advertising slnce 1909, In which the 
globe played a conspicuous part. In October, 1913, the plaintlffs objected to 
the use of the defendant'a mark upon snap fasteners, but the défendant re^ 
fused to accède to thelr clalin. 

Harry D. Nims, of New York City, for plaintiffs. 
Louis S. Posner, of New York City, for défendant. 

LEARNED HAND, District Judge (after stating the facts as above). 
[ 1 ] I think that there is enough proof in the case of a user antedating 
the defendant's user to support the plaintiffs' claim of a trade-mark, 
without considering the "Koh-i-noor" user, or the question of law 
raised by the foreign user with local registration. The earliest use, 
besides the "Rival" card and the "Koh-i-noor," is that of the "Zep- 
pelin" card, which began on March 15, 1912, consisted of 7 separate 
invoices, and amounted in ail to 2,136 cards before September 1, 1912. 
The next use was of the "Queen" card, beginning March 28, 1912, 
and amounting to 14,168 before September 1, 1912, in 32 separate in- 
voices. Finally there is the "Best Quality" use, beginning on August 
8, 1912, and consisting of 4 separate invoices, amounting to 720 cards 
before September 1, 1912. The defendant's use cannot with certaintj' 
be dated before September 1, 1912, but possibly it may hâve run back 
to June 1, 1912. In the latter event we should hâve 3 invoices of 
"Zeppelin," aggregating 1,048 cards, and 13 invoices of "Queen," ag- 
gregating 4,164 cards, antedating it. The use thus begun in March 
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15, 1912, continued without any break up to June of this year in the 
sales of "Koh-i-noor" (Exhibit A.) Various forms were used, aggre- 
gating the very substantial total of 211,597, and in every case the trade- 
mark was a substantial feature of the card, striking in its position and 
distinctiveness against the background. But the effective user does not 
stop there, because of the "Rival" card (Exhibit 3) 1,800,000 hâve been 
sold from 1909 to the présent time. This card shovsrs in the most con- 
spicuous way the upper half of the hémisphère, and so far as that one- 
half can constitute a user it is such. That question I shall consider 
later, assuming for the présent that it is to be included. 

[2] Thus we hâve a total user of about one-eleventh of the whole 
output of the plaintififs', antedating the defendant's user, uninterrupted 
and open. It is idle to speak of such a user as casual or sporadic, in 
the sensé that it is used in such cases as Menendez v. Holt, 128 U. S. 
514, 9 Sup. Ct. 143, 32 L. Ed. 526, Brower v. Boulton, 58 Fed. 888, 
7 C. C. A. 567, or Kohler Mfg. Co. v. Beeshore, 59 Fed. 575, 8C. C. 
A. 215, where the name was used, oflf and on, for a single shipment, or 
for a short period, and then abandoned. This had been a foreign mark 
of the plaintififs', and they had always intended to use it on ail their 
goods. Indeed, the only possible ground on which the défendant cati 
stand is that the plaintiffs failed unintentionally iii the "Koh-i-noor" 
card, because the globe is too small and its gold color is not a sufficiently 
distinctive feature. The intention to use their mark on that card is 
apparent enough, and the only exception throughout the case is the in- 
stance of "Revol" (Exhibit 12) and the "Revol" tape (Exhibit B). 

[3] If vire were to disregard the "Rival" card, it is true that the use 
would be small, and would antedate the défendants by only a few 
months. In considering that question I shall not détermine whether a 
mère claim of trade-mark by an alien, who bas used it abroad, when 
the mark is fanciful and arbitrary, is enough to reserve the field for 
a while and keep others off. I shall, on the contrary, assume that the 
"ownership" of the mark dépends solely upon user. Yet it is the pri- 
ority of user alone that controls, even though, when the défendant 
cornes into the field, it may not be fully established, or may not even 
be enough established to hâve become associated largely in the public 
mind with the plaintiff's make. Kathreiner's Malzkaffee Fab. v. Pastor 
Kneipp Médical Co., 82 Fed. 321, 27 C. C. A. 351; Thomas CarroU 
& Son Co. V. Mcllvaine & Baldwin, 183 Fed. 22, 105 C. C. A. 314; 
Baker v. Delapenha (C. C.) 160 Fed. 746. Were it not so, it would be 
of extrême difficulty to show at just what point in time the mark be- 
came associated with the maker in enough of his customers' minds 
to justify the inference that the defendant's use might hâve become 
confusing. Therefore, once his use begins, the rest of the public must 
avoid his fanciful mark. 

[4] Hence the user hère would be enough, even though the "Rival" 
cards Vere disregarded, because we hâve an earlier use of the mark, 
continuous and substantial, to which no objection can possibly be taken. 
I do not, however, believe that the "Rival" cards should be thrown out 
of considération. That question tums upon whether the use of half 
a hémisphère is enough like the use of the plane globe to identify the 
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goods as belonging to the same maker. I cannot see why not. In sev- 
eral of the other cards the base of the globe is more or less eut ofï,. 
but no one would question that enough is left clearly to indicate that 
the globe is portrayed. I cannot see what différence it makes how 
much of the globe is shown, so long as there be enough to put it be- 
yond doubt that a globe is meant. Sometimes people like to represent 
the globe as floating amid clouds, which conceal a substantial part of 
the hémisphère. It would, I think, be absurd to say that such a user 
was not the user of the globe itself. There is certainly no rule of 
rigidly undeviating similarity in the user of the mark. Such notions 
lose sight of the whole underlying theory of the matter, which, it can- 
not be too often repeated, is that the mark is only a représentation, and 
will represent as far as it is recognized as identical with what has be- 
come familiar. 

[5] People sometimes talk as though registration put some rigid 
limitation on user, but I know of none such. Registration confers 
no right, and limits none ; it is a mère procédural advantage, depend- 
ing upon common-law "ownership," which can exist quite as well with- 
out it. In a case like this, where the jurisdiction of the court does not 
dépend upon it, it gives scarcely any advantage of any sort, except 
under section 16. If is not, like the issuance of a patent, the condition 
and the limitation of the owner's rights. 

Now no one can doubt that the half hémisphère on the "Rival" card, 
being so distinctive as it is, indicates the globe, and only that, and no 
one can doubt that, to minds accustomed to an association of a half 
hémisphère with thèse fasteners, the full représentation of a globe 
would carry out that association. If, indeed, the only use of the mark 
had been a half hémisphère, I should not hesitate to hold it infringe- 
ment to use the whole. For the same reason I do not hesitate to in- 
clude within the actual user of the mark such a user as the "Rival" card 
présents. 

[6] As to the "Koh-i-noor" card itself, I am of the same opinion as 
Judge Hough was on the preliminary injunction ; i. e., that it occupies 
too insignificant a place in the total make-up to serve as a trade-mark. 
No one could hâve been présent at the trial and f ailed to be impressed 
with the genuine difficulty of the witness Arnold in picking out that 
feature. But this "Koh-i-noor" card is effective évidence against aban- 
donment, for it shows an honest intent to use the mark, though it be 
not effective to establish the mark itself. 

An injunction will go against the use of the globe on ail packages, 
or réels, containing snap fasteners, and the motion will be granted to 
cancel the defendant's registration as applied to such goods. The de- 
crée will include damages and costs. 
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In re DORGAN'S ESTATB. 
(District Court, S. D. lowa, Davenport Division. July 1, 1916.) 

1. WiLLS <3=»634(4) — Construction — Inteeest Devised — "Use" — "Full Power 

To Sbll and CONVBTv" 

A wlll givlng the resldue of hls estate to testator's wife for llfe, 
with "full power to use the same • • * as she may see fit," and after 
her death to nièces and nephews, "ail of the proceeds * * * left after 
death of my wife" vested at once in the remaindermen a fee simple tltle 
to whatever might remain undisposed of under the widow's power, sub- 
ject only to her life estate, slnce the word "use" does not slgnify the 
broad power of disposai for oither purposes than her own use, nor does 
the grant of "fuU power to sell and convey" signlfy more than that th» 
testator wanted to leave her unhampered in the handling of the estate 
to her use. 

[Ed. Note. — For other cases, see Wills, Cent. Dlg. § 1492; Dec. Dig. 
<@=»634(4). 

For other définitions, see Words and Phrases, First and Second Séries, 
Use.] 

2. Bankeuptct <g=5>143(9) — Pboperty Vesting in Teusteej— Remainoebs. 

The interest of a nephew under such will passed to bis trustée in bank- 
ruptcy as a vested remainder; It being a property right, although sub- 
Ject to be entirely defeated. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. { 223; Dec. 
Dis. <S=»143(9).] 

In Bankruptcy. In the matter of the estate of Edmund J. Dorgan^ 
bankrupt. Upon questions certified by the referee. Interest of bank- 
rupt detennined. 

M. V. Gannon, of Davenport, lowa, for bankrupt. 
E. M. Sharon, of Davenport, lowa, for one objector. 

WADE, District Judge. Upon questions certified by the referee, it 
is necessary to construe the will of John Kelly, deceased, in order to 
détermine whether Edmund J. Dorgan has any interest in said estate 
which passes to his trustée in bankruptcy. 

[1] The portion of the will in controversy is as follows: 

"As to ail the rest and resldue of my property, of whatever kind of which 
1 may die seized, I give and devise the same to my beloved wife, Mary Kelly, 
for and during the period of her natural life, and give her full power to use 
the same without let or hlndrance as she may see fit, glving and grantlng to 
my said wife, full power to sell and convey any real estate left by me, and 
to give proper deeds and conveyances for the same. 

"After the death of my wife, I hereby give, devise and bequeath to my nièces 
and nephews, as follows, [naming them, including the bankrupt,] ail of the 
proceeds of my estate left after death of lùy wife, and same to go to said last 
above named parties, who are my nièces and nephews, share and share alike." 

The proof shows that the estate consists of moneys and crédits and 
a small parcel of real estate. This will, being made in lowa and af- 
f ecting property located in lowa, must be construed under the décisions 
of the Suprême Court of the state of lowa. In view of the numerous 
expressions of the Suprême Court of lowa upon similar language used 
in wills, there can be no question about the effect of the foregoing pro- 
visions. 

CssFor other casw se* aams toplc & KBT-NUMBB!R in ail Key-Numbtrad DlgcsU t Indexes 
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The purpose of the testator clearly was that tlie estate should pass 
to his wife for her use arid benefit durîng her lifetime, with the right 
to use, not ônly the income, but such portions of the principal as might 
be necessary for her proper support, maintenance, and comfort. It 
clearly was not th© intention to grant her a fee^simple title in the real 
estate, or an absolute title in the personal property. Ail the language 
of the will must be given effect, and if testator intended that she was 
to be the absolute owner of the property he would not hâve made a 
devise of the portion remaining after her death ; nor can it be assumed 
that the testator had any intention of vesting her with the property 
with the purpose or intent that she should dispose of the same during 
her lifetime, except for her own use and benefit. 

He gave her "full power to use the same without let or hindrance 
as she may see fit." The word "use" does not signify the broad power 
of disposai for other purposes than her own use; nor does the grant 
of "full power to sell and convey any real. estate left by me" signify 
more than that the testator wanted to hâve her unhampered i;i the 
handling of the estate to' her use and benefit, so that she would get 
the fullest enjoyment therefrom, and it was clearly his intention that, 
if she deemed it advisable, she should hâve the power to dispose of 
the real estate and to convey title thereto. The language of the will 
is as broad as possible in conferring upon her absolute control for the 
purposes which the language of the will clearly indicates the testator 
had in mind. 

Tho language of this will is no more effective than the language in 
the will in Paxton v. Paxton, 141 lowa, 96, 119 N. W. 284, where the 
testator bequeathed unto his wife — 

"ail my property real and Personal, of any name or nature, to be by her used 
and enjoyed as she may choose diirlng bel" natural life, and at her death, if 
any property Is remaining, to be dlvlded equally among my children." 

In this case the Suprême Court of lowa held that the widow did not 
acquire a f ee-simple title ; that she only acquired the use ; and, prac- 
tically settling the question submitted in this case, the Court says : 

"A devise whIch passes only a Ilfe estate may nevertbeless be coupled with 
a provision glvlng the devisee unlimlted power of disposai. The devise in 
remainder vests at once in the devisees thereof a fee-simple title to whatever 
may remain undisposed of under this power, subject only to the life estate of 
the flrst devisee." 

In Hamilton v. Hamilton, 149 lowa, 321, 128 N. W. 380, under a 
similar will, the court says : 

"That a life estate may be created with povcer annexed authorlzing the lifë 
tenant to defeat or extingulsh the remainder over by sale and conveyance 
of the fee Is too well settled in this state, and in most of the states, to admit 
of serions argument." 

In this case it is further said : 

"While the interest of the children in this property Is not technlcally a 
'contingent remainder,' It is nevertbeless burdened from -its very Inception 
with the superlor right of thelr father to diminlsh or extlnguish It entirely, 
if, in the exercise of good faith, believlng it necessary for his reasonable 
support and maintenance, he shall convey the fee. This gives him no llcense 
to sell the property and dispose of the proceeds merely to defeat the remaind< 
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The rule of thèse cases is further applied in Pool v. Napier, 145 lowa, 
699, 124 N. W. 755; Kierulff v. Harlan, 150 lowa, 671, 130 N. W. 
789; Ironside v. Ironside, 150 lowa, 628, 130 N. W. 414; Brunk v. 
Brunk, 157 lowa, 51, 137 N. W. 1065. "Some of thèse cases are re- 
viewed in note, 39 L. R. A. (N. S.) 807. 

[2] Under the construction of the will made necessary by the fore- 
going authorities, the case cornes within PoUack v. Meyer Bros., 233 

Fed. 861, C. C. A. , in which the majority opinion holds that 

in a trust fund set apart for the support and maintenance of Mary Pol- 
lack, under which she had the use of the income and such portions of 
the principal as was reasonably necessary for her support and mainte- 
nance, the remainder going to certain persons, including the bankrupt, 
the interest of the bankrupt passed to the trustée. It will be observed 
that in Paxton v. Paxton, supra, the Suprême Court of lowa says: 

"The devise In remainder vests at once In the devisees thereof the fee-simple 
title to whatever may remain undisposed of." 

There is no way of avoiding the conclusion that the interest of Ed- 
mund J. Dorgan, the bankrupt herein, in the estate of John Kelly, 
passes to the trustée in bankruptcy. Such interest is a property right 
— contingent, it is true, as to the amount and value thereof, and sub- 
ject to be entirely defeated, but nevertheless a property right, the value 
pi which may be in a way approximated by taking into account the 
âge of the widow and the prospective necessities of her life. The 
trustée, or the purchaser from him, simply stands in the shoes of the 
bankrupt, receiving something, or possibly nothing, ultimately; but it 
is a right which should hâve a value, and, having a value, under the 
policy of the law, iji case of bankruptcy, it passes to the trustée for the 
benefit of creditors. The whole policy of the Bankruptcy Act is that 
ail nonexempt property of the bankrupt — and this must include ail 
rights having a money value — shall be subjected to the payment of 
debts of the bankrupt. In considération of this confiscation of his 
property, he is granted the privilège of exemption from the obligation 
to pay any debts he may owe which are not satisfied in the bankruptcy 
proceeding, and within the spirit of the Bankruptcy Act (Act July 1, 
1898, c. 541, 30 Stat. 544) this property right belongs to the creditors 
of the bankrupt. 

As to the restraining order, none is necessary. The court has no 
jurisdiction of the executor. He is under the direction of the state 
court, and must be govemed by the orders of that court ; and the féd- 
éral court should not put itself in a position where there is conflict be- 
tween it and a state court, which first acquired jurisdiction. 

So far as the widow is concerned, she can do nothing which will limit 
the rights of the bankrupt in the property, except in the exercise of 
her rights under the will, and there is no showing that she is wasting 
the property or minimizing it in any way which is not authorized. 

As to the bankrupt, any action by him to conceal or dispose of as- 
sets which properly belong to the estate is a felony, and the restraint 
of the pénal sfatute should be more effective than any order of court ; 
besides, any person who should undertake to purchase or acquire the 
interest of the bankrupt would do so lis pendens, and would acquire no 
rights. 
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HESS V. BOWEN. 
(District Court, S. D. lowa, S. D. March 6, 1916.) 

1. SPEcmc Peefobmance <S=»95 — Kight to — ^Defects in Titlk. 

Under a contract to fumlsh a merchantable tltle as shown by the ab- 
stract, plalntiff, the vendor, tendered a deed whlch was rejected by dé- 
fendant on the ground of defects In tltle. The Suprême Court of the 
State, In considerlng plaintlflf's tltle to another portion of the land passlng 
under the same conveyanee, found that plalntlff's estate was subject to 
defeasance on the blrth of chlldrea. Held, th&t as spedflc performance 
Is not a matter of absolute rlght, but rests In the discrétion of the court 
to be exerclsed in Considération of ail the circumstances of the partlcular 
case, défendant cannot be requlred to accept the conveyanee tendered by 
the plalntiff; for under the circumstances, though the court found that 
the détermination by the state Suprême Court was erroneous, and 
though such détermination was not a bindlng adjudication as to the 
property involved, nevertheless défendant would, if compelled to accept 
the tltle, be exposed to litigation and possible loss of the land. 

[Ed. Note. — For other cases, see Spedflc Performance, Cent Dlg. §§ 
257-277; Dec. Dlg. «=»95.] 

2. Vendoe and Pubchaseb <ê=>130(2) — Contbacts — "Hebohantable Title" — 

"Mabketable Title." 

The terms "marketable" and "merchantable" title are practically synony- 
mous, the term "marketable title" belng a tltle in whlch there is no doubt 
involved elther as to matter of law or fact, and a purchaser who con- 
tracts for marketable title wlU not be requlred to take it if there be 
color of outstandlng tltle and he may encounter the hazards of litigation 
(quotlng Words and Phrases, Marketable Tltle; Merchantable Tltle). 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 5 
246 ; Dec. Dig. <S=»130(2).] 

In Equity. Bill by Francis E. Hess against Hugh Bowen. Decree 
for défendant. 

G. B, Haddock, of Bedford, lowa, for complainant. 
H. P. Jaqua, of Bedford, lowa, for respondent. 

WADE, District Judge. This is an action for spécifie performance. 
It cornes before the court upon bill and answer and replication admit- 
ting the averments of the answer. The sol© défense pleaded is that 
the plalntiff failed "to fumish a merchantable title as shown by ab- 
stract" as provided by the contract. 

The particular defect relied upon arises out of a certain deed ex- 
ecuted by C. C. Hess to the plaintiff which conveyed to him a life es- 
tate with certain provisions for forfeiture and for transmission of title 
to remaindermen. This particular deed was before the Suprême Court 
of lowa in Hess v. Kernen Brothers, 169 lowa, 646, 149 N. W. 847. 
This case did not involve the spécifie land now in controversy, but in- 
volved a portion of the tract conveyed under the deed aforesaid. It 
is admitted by counsel for plaintiff that, if the opinion of the Suprême 
Court of lowa in this case expresses the law, the défendant is not 
bound to accept the title, and there should be a decree in his favor. 

It is contended with much earnestness, and argument showing ex- 
tended research, that the opinion of the Suprême Court is not sound, 

«=3For oUier cases ses same toplc & KEY-NUMBER in ail Key-Numbered DlcesU & Indexas 
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and that the deed properly construed, in view of the subséquent con- 
veyances to the plaintiff's brother and sisters, and W. E. Crum, and 
f rom Crum to the plaintiff, vests an absolute title in him. 

[ 1 ] I do not find it nec&ssary to détermine the merits of the question 
involved, or to consider the soundness of the opinion of the Suprême 
Court. 

Spécifie performance is an extraordinary remedy ; it is not a matter 
5f right, but of discrétion. 

"Spécifie performance is not a matter of absolute rlght to elther party, but 
rests in tUe discrétion of the court, to be exerclsed on considération of ail the 
clrcumstances of each particular case. • * • The mère fact of the exist- 
ence of a valld contract is not sufflclent of itself to entitle the plaintiff to 
this relief." Brewing Co. v. BrywezynsUl, 107 Md. 696, 701, 69 Atl. 514, 516. 

3 Pom. Eq. § 1405, states the rules goveming actions of this kind, 
in which it is said : 

"The contract and the situation of the parties must be sueh that the remedy 
of spécifie performance will not be harsh or oppressive." 

In note 1 to section 1405, it is stated : 

"If, then, the contract itself Is unfalr. one-sided, unjust, unconsclonable, or 
aflected by any other inéquitable feature, or Lf its enforcement would be 
oppressive or hard on the défendant, or would prevent hls eujoyment of his 
own rlghts, or would work any injustice * » • then a spectâc perform- 
ance will be refused." 

In Zundelowitz v. Webster, 96 lowa, 587, 65 N. W. 835, the court 
says: 

"The spécifie exécution of a contract, in equity is not a matter of absolute 
right, but it is a remedy — the right to whixih rests alone in the sound discré- 
tion of the chancellor — a discrétion controUed by established principles of 
equity, in view of ail the facts and clrcumstances attending the case pre- 
sented." 

In Pope Mfg. Co. v. Gormully, 144 U. S. 224, 12 Sup. Ct. 632, 36 
E. Ed. 414, it is said : 

"To stay the arm of a court of equity from enforcing a contract, It is by no 
means necessary to prove that it is invalid. From time to tlme immémorial, 
it lias been the recognized duty of sueh courts to exercise a discrétion; to 
refuse their ald in the enforcement of unconsclonable, oppressive, or iniquitous 
contracta ; and to turn the party claiming the benefit of sueh contract over to 
a court of law. • * » Omission or mlstake in the agreement, or tiiat it 
is vmconscientious or unreasonable, or that there has been concealment, mis- 
representation, or any unfalrness, are enumerated among the causes which 
wili induce the court to refuse its ald." 

Were this an action at law for damages, the court would be re- 
quired to détermine the légal effect of the conveyances in question; 
but right to relief in a court of equity does not necessarily dépend upon 
strictly légal rights or duties. If to grant relief would be unconsclon- 
able, or gravely unjust, or if it would impose extraordinary hardship, 
a court of equity should not grant spécifie performance. A court of 
equity is a court of conscience, and its first inquiry is : What is right 
and what is just between the parties? 

Suppose the court should grant the relief asked by the plaintiff in 
this case, and compel the défendant to accept the property described 
in the contract, and pay the considération therefor; what would he 
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have? Under the solemn opinion pf the Suprême Court of lowa, he 
would have a defective title ; if children be hereafter born, he would, 
under the opinion, have no title. 

While the opinion of the Suprême Court is not an adjudication as 
to this particular property, I have no reason to doubt that the opinion 
expresses the law as it will be applied in the future should the ques- 
tion come before the same court. Should this court in this case décide 
contrary to the opinion of the Suprême Court of lowa, it would have 
no effect as an adjudication except as between the plaintiff and the de- 
fendant. 

The plaintiff is ^a résident of lowa ; if children be bom to him, they 
will probably be born in lowa, and if born, and they assert their right 
to the ownership of this property, it may be that the question will have 
to be determined by the Suprême Court of lowa ; and, in this event, 
it is apparent that the défendant, or his grantees, would lose the prop- 
erty 'which the plaintiff is now asking this court to compel the défend- 
ant to pay for. I believe it would be a grave injustice to compel the 
défendant to accept a title so uncertain and involved. I think it would 
be unconscionable to make him pay for property, the title to which is 
held invalid by the court of last resort of the state where the property 
is located. 

It must be apparent that such a title would be practically unniarket- 
able in the future, even though this court might attempt to show that 
the opinion of the Suprême Court was erroneous. Assuming, as I must, 
that the priée which the défendant agreed to pay is the fair value of 
the property, I can see where such value might be seriously affected by 
the condition of the title. 

[2] The title required by the contract is denominated "merchanta- 
ble." It is difficult to understand just what is meant by this term as 
applied to real estate. I apprehend, however, that it was used as syn- 
onymous with "marketable." 

" 'Marketable' and 'merchantable,' are practically synonymous." Eaton 
V. Blackburn, 49 Or. 22, 88 Pac. 303. 

It is doubtful, even if this court should hold plaintiff entitled to the 
relief asked, whether the title then could be held to be "marketable." 

"A 'marketable title' la deflned to be, In equlty, a title In which there is 
no doubt involved elther as to matter of law or fact. Dalzell v. Crawford, 1 
Pars. Eq. Cas. (Pa.) 37, 45. Every title Is doubtful which invites or exposes 
the party holding it to lltigation. If there be color of outstanding title which 
may prove substantial, though there is not enough in évidence to enable the 
chancellor to say so, a purchaser will not be held to take it and encounter the 
hazards of lltigation. Herman v. Somers, 158 Pa. 424, 27 Atl. 1050, 38 Am. St. 
Eep. 851." 5 Words and Phrases, 4389. 

"The books deflne a marketable title as oue that is not only good but in- 
dubitable." Ormsby v. Graham, 123 lowa, 202, 210, 98 N. W. 724, 727. 

A court of equity should not compel the défendant to accept the title 
tendered by the plaintiff herein, and the relief sought by the plaintiff 
is denied. 

Counsel for défendant will prépare decree, reserving proper excep- 
tions, and submit to counsel for plaintiff, who may file objections to 
the torrn, and it will tlien be passée! upon by the court. 
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CHAMBERS v. UNITED STATES. 
EUSSELL V. S AME. 
(Circuit C!ourt of Appeals, Eighth Circuit October 30, 1916.) 
Nos. 4599, 4600. 

L Cbiminal Law <S=>747 — Tbial — Jtjkt Question. 

Wliere the évidence on an Issue is confllcting, the question is for ttie 
jury. 

[Ed. Note.— For other cases, see Criminal Law, Cent. DIg. §§ 1714, 1727 ; 
Dec. Dig. <®=>747.] 

2. Ceiminal Law ®=5ll59(2> — Appeal — Convictions — Evidence. 

Where ail the substantial évidence Is as consistent wlth innocence as 
wltu gullt, it is tlie duty of the appellate court to reverse a conviction; 
but the rule does not apply vehere there viras any substantial évidence in- 
consistent wlth the innocence of accused. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3075, 3082, 
3083 ; Dec. Dig. ®=5ll59(2).] 

8. PosT Office <S=>49 — Offenses — Evidence — Sdfficienct. 

In a prosecution for devlslng a scheme, and using the mails in connec- 
tion wlth a scheme, to defraud by deceiving purchasers as to the character 
of lands for sale, évidence held sufflclent to support a conviction ; ail the 
substantial évidence not being as consistent wlth innocence as vrlth gullt. 
[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. <©=349.] 

4. Ckiminal Law <@=633(1) — Tbiai/ — Conduct of Trial. 

It is the province of the jury in actions at law to try and détermine 
the rlghts of the parties accordlng to the law and the évidence, and it Is 
the duty of the court and its offlcérs and counsel of the parties to pre- 
vent the jury from the considération of extraneous Issues, so as to guard 
it agalnst the influence of passion and préjudice, and to secure to liti- 
gants a falr and Impartial trial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1450, 1451 , 
1453, 1459; Dec. Dig. <S=5633(1).] 

6. Cbiminal Law ®=3l037(l), 1055 — Tbial — Appeal — Objections. 

An objection to unfalr remarks of counsel, calllng the attention of the 
Judge to them when made, together wlth an exception to the action of 
the Judge, or hla lack of action, on the' objection, are essentlal to a revlew 
of the unfalr remarks, or thelr effect. 

[Ed. Note. — For other cases, see Criminal Law, Cent. DIg. §§ 2645, 
2666, 2667 ; Dec. Dig. <S=»1037(1), 1055.] 

6. Cbiminal Law ®=»723(1) — Argument of Counsel. 

In a prosecution for devlslng the scheme, and for uslng the mails in 
connection wlth a scheme, to defraud In sale of land, where it clearly ap- 
peared that the land received by the purchasers was not of the value 
represented, référence to them as vlctlms in the argument of the prose- 
cutor was not error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Plg. §§ 1663, 
1674, 1676; Dec. Dig. <S=>723(1).] 

7. Cbiminal Law <S=9ô6(11) — Tbial— Evidence. 

Where accused moved for new trial on the ground that the deputy 
mashal had answered queries of the jurors during thelr délibérations, 
questions whether the statements of the deputy marshal were made be- 
fore the jury had agreed on a conviction, and whether such statements 

4=9For other caaes see same tx>plc & KEY-NUMBER in ail Kejr-NumbeTeâ Digests & Indexeg 
237 F.— 33 
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were prejudldal, were questions of fact, on whlch It was proper for the 
court to recelve évidence. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dlg. |§ 2387-2389; 
Dec. Dig. <g=>956(ll).] 

8. Cbiminal Law ®=>1156(5) — ^Appeal — Discbbtion or Oouet. 

Where there was substantial évidence that statements made by the 
deputy marshal to the jury before they returned thelr verdict were not 
prejudiclal, and were made after they had agreed upon conviction, the 
déniai of a motion for new trial on such ground cannot he reviewed, as 
the granting or refustng of a motion for new trial Is dlscretionary with 
the lower court. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dlg. § 3071 ; Dec. 
Dig. ®=»1156(5).] 

9. Cbiminal Law <S=5956(11) — Tbial — Conduct of Jubt. 

Before the Jury had returned their verdict in a prosecutlon for de- 
vislng a scheme, and using the mails in connection with a scheme, to 
defraud, they called in the deputy marshal, and in answer to their ques- 
tions he stated that the lowest penalty that would be inflicted was a fine 
of $1, or $10, or probably $25, and that, when the jury recommended de- 
fendants to the mercy of the court, the court generally foUowed the 
reeommendation. Eeld, that the statements raised only a rebuttable 
presumption that they were prejudlcial, and so, where there was com- 
pétent évidence to show that the statements were made after the Jury 
had determined on conviction, and that they were not prejudiclal, it is 
properly received in disposlng of a motion for new trial on the ground 
of such statements. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 2387-2389 ; 
Dec. Dig. <S=»956(11).] 

10. POST OfBTOE <@=S>35 — OITENSES — SCHEMB TO DEFBAUD. 

In a prosecution for devising a scheme, and using the mails in con- 
nection with a scheme, to- defraud In disposlng of land by means of false 
représentations, where many false représentations as to the character of 
the land were relied on, it Is no défense that the évidence failed to show 
that défendants intended to defraud the purchasers by f ailing to give them 
land which was worth the prlce they agreed to pay. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 55; Dec. 
Dlg. ©=535.] 

11. Cbiminal Law ig=829(13) — Tbial — Instbuotions. 

In a prosecution for devising a scheme, and using the mails In con- 
nection with a scheme, to defraud, where the indictment, setting forth the 
false représentations by means of whlch défendants effected sales of land, 
was read to the Jury, and the évidence concerning the représentations was 
most voluminous, a request to charge that the Jury could not consider the 
testimony of any wltness to the promise of défendants to retum the pur- 
chase money, except as to the light it might throw on the Intent of de- 
fendants, or their good faith, was properly refused, though the Indictment 
dld not specify false représentations as to the retum of the purchase 
money ; the court havlng chargçd the Jury that only the représentations 
contained in the indictment could be consldered. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. S 2011; 
Dec. Dig. «=3829(13).] 

12. Post Office (S=35 — Offenses — Use op Mails in Connection with 
Schemk' to Defkaud. 

In a prosecution for devising a scheme to use the mails to defraud in 
the sale of lands, and using the mails in connection therewith, It is not 
essential to a conviction that the false représentations made to prospec- 
tive purchasers amounted actually to a substantial déception. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 55 ; Dec. Dig. 
<S=335.] 

^ssFor other cuts lea gam* toplc t KST-NT7MBER In ail K«7-Numb*r«d DlgesU & Indexe! 
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13. PosT Office ©=50 — Offenses — Use of Mails in Coitnection wirn 

SCHEME TO DEnfEAUD. 

In a prosecution for devising a scheme, and uslng the mails in connec- 
tion vvith a sclieine devised, to defraud by disposlng of lands by misrepre- 
sentatlons. where it appeared that many of the représentations as to 
facts concernlng the land were iintnie, a reqnested Instruction that men 
engaged In the business of selling land are not crimlnally llable for pufflng 
thelr wares, so long as their stateraents are within any proper reasonable 
bounds, and that a certain degree of commendatlon of the lands was 
not criminal, so long as the statement^ were not actually made In bad 
faith and wlth au intent to deceive, was properly refused, belng without 
qualification. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 87-89; Dec. 
Dig. <S=50.] 

14. Ckiminal Law <®=829(1) — Trial — Refusal. 

The refusal of requested Instructions, covered by the charge glven, Is 
not error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011 ; Dec. 
Dig. <©=5829(1).] 

15. Post Office <S=>35 — Offenses — Scheme to Defraud. 

Where several devised a scheme to defiaud, Intendlng to exécute It by 
means of correspondence through the mails, and, pursuant to the scheme, 
one of the several défendants prepared . and malled letters intended to 
carry out the scheme, the others are bound by hls acts, belng partners in 
liis criminal intent. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. S 55; Dec. Dlg. 
<S=>35.] 

16. PosT Office ($=349 — Offenses — Evidence — SurnciENCT. 

In a prosecution for devising the scheme, and using the mails in con- 
nection with the scheme, to defraud, évidence held to show that one of 
the défendants, who did not actually use the mails, was a party to the 
criminal intent of his codefendant in uslng the mails. 

[Ed. Note. — For other cases, see Post Oiiice, Cent. Dig. §§ 84-86; Dec. 
Dig. <S=349.] 

17. Post Office <S=>49 — Offenses — Use of Mails in Connection with 
Scheme to Defbaud — Evidence — Stjfficiency. 

In a prosecution for devising scheme, and uslng the mails in connection 
with a scheme, Intended to defraud, évidence held Insuffleient to show 
that one of those convlcted wlth the principal défendants, and who moved 
for a new trial, was connected with the scheme or use of the mails. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dlg. <@=>49.] 

In Error to the District Court of the United States for the West- 
ern District of Missouri ; John C. Poilock, Judge. 

Edward C. Chambers and Ernest L. Russell were convicted of 
devising a scheme to defraud and intending to carry it out by using 
the mails, and they severally bring error. Affirmed. 

R. R. Brewster, of Kansas City, Mo. (Paul R. Stinson, Brewster, 
Kelly, Brewster & Buchholz, and E. H. Busiek, ail of Kansas City, 
Mo., on the brief), for plaintifïs in error. 

S. R. Rush, Sp. Asst. Atty. Gen. (Francis M. Wilson, U. S. Atty., 
and William G. Lynch, Asst. U. S. Atty., both of Kansas City, Mo., 
on the brief), for the United States. 

C=9^or other cases see same topic & KBY-NUMBER In aU Kejr-Numbered Digeste & Indexes 
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Before SANBORN and CARLAND. Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. Edward C. Chambers and Ernest h. 
Russell were indicted for devising a scheme to defraud, intending to 
exécute it by means of correspondence through the post office depart- 
ment of the United States, and for executing that scheme by means 
of such correspondence through that department. They were tried, 
convicted, and sentenced, and thèse writs of error were sued out to 
challenge the legality of the proceedings at the trial. 

The scheme alleged was to sell small tracts of land of from 10 
to 80 acres each, which were under water and incapable of cultiva- 
tion, to each of many intending occupiers and cultivators, for $65 
an acre, in installments of $1 an acre per month, by means of false 
représentations as to the character, fertility, and value of the land, 
and as to its availability for profitable farming opérations, and for 
occupation by comfortable homes. The scheme was devised and exe- 
cuted between January 8, 1909, and July, 1913. In December, 1910, 
Chambers made a contract to buy of the state of Florida on the in- 
stallment plan 50,000 acres of land for the price of $15 an acre. He, 
his agent Russell, and his other agents, proceeded by représentations 
and stâtements to sell this land to purchasers for $65 an acre, payable 
in installments of $1 an acre a month. The land he bought and sold 
was situated in the Everglades of Florida southeast of Lake Okeecho- 
bee, between that lake and the océan. The distance from the lake to 
the océan through or around thèse lands is about 50 or 60 miles. The 
land from time immémorial has been, and with the exception of 
comparatively small tracts, contiguous to or within half a mile or a 
mile of one of the canals that hâve been dug by the state since 1908, 
still is, under wâter to a depth of from three inches to several feet, 
50 that very much of the larger part of the tracts sold to purchasers 
has always been, and still is, incapable of occupation and use for farm- 
ing purposes. The lake is a few feet higher than the Ôcean, the land 
slopes from the lake to the océan, with a fall of from two to three 
inches to the mile, and the water upon it is inclosed by a rock rim, 
which reaches around it near the shore. Its access to the océan is 
through a few gaps existing or made in this rim. Lake Okeechobee 
receives water from a watërshed to the north and west of it 7^^ times 
its area, and one of the engineers testified that it was the largest 
fresh-water lake wholly within the United States, In this région the 
annual rainfall is very large, from 20 to 80 inches, and the water 
from the watërshed north and west of the lake overflows it, spreads 
over the land to the glades southeast of it, where Chambers' 50,000 
acres are, and generally keeps it under water. In addition to the 
water from the watërshed northwest of the lake, there is a very large 
précipitation upon the land itself. 

Two or three years before Chambers made his contract of pur- 
chase the Florida Fruit Lands Company and the state of Florida 
conceived a scheme and entered upon the exécution of it for the 
state to sell some of this land and to expend the proceeds of the sale 
in draining it. Accordingly the state sold 184,000 acres to the Fruit 
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Lands Company for $2 an acre, made a contract with a construction 
Company to dig four ditches about 6 miles apart through this 184,000 
acres and through or near Charabers' land from the océan to or 
toward Lake Okeechobee, a distance of 50 or 60 miles. Chambers 
was one of the agents of the Fruit Lands Company to sell its land. 
The land of the Fruit Lands Company was successfuUy sold by the 
end of the year 1910. In December, 1910, Chambers purchased his 
50,000 acres and paid $50,000 in cash, his fîrst installment of the pur- 
chase price. At that time the -construction company had commenced 
at the océan and was digging the ditches northwesterly towards the 
lake and Chambers' land under a contract to complète them by July, 
1913. Chambers and his agents, in their endeavors to sell the land 
to résidents in the country surrounding Kansas City, where his gên- 
erai office was located, made many persuasive représentations, such 
as that the réclamation of the Everglades was assured, that oranges, 
grape fruit, lemons, limes, avocadoes, pawpaws, persimmons, mul- 
berries, figs, guavas, beans, cabbages, tomatoes celery eggplant, ba- 
nanas, the plantain, sugar cane, cotton, tobacco, rice coffee, hemp, flax, 
Indian corn, barley, hops, buckwheat, ca'ssava, pineapples, strawberries, 
watermelons, cantaloupes, peaches, pears, citrons, squash, okra, peas, 
cucumbers, cauliflower, lettuce, onions, sweet and white potatoes, and 
peanuts could be raised on Chambers' land when it was drained, and 
that it would be drained and ready for cultivation and occupation 
by October, 1912, or October, 1913; that the soil was black muck; 
that it was the richest soil in the United States, being worth over' 
$6 a ton as a fertilizer; that no fertilizer was required to raise good 
crops upon it; that parties cultivating such soil cleared $300 to 
$8(X) an acre growing garden truck, while their grape fruit and 
orange groves were coming into bearing; that on December 26, 1912, 
Chambers' company had enough farmers on his land to demonstrate 
to the people of the United States what could be done on Everglade 
land. There was substantial évidence that thèse représentations and 
others were made, and that thèse were false; but the testimony was 
conflicting, and there was substantial évidence that some of thèse 
représentations were true. Each of the défendants testified that he 
believed them to be true when the'y were made, and that he never 
had any intention or purpose to deceive or mislead the purchasers, 
and the défendants produced persuasive évidence in support of their 
testimony. At the close of ail the évidence each of the défendants 
requested the court to instruct the jury to return a verdict in his 
favor, and the refusai of the court to give this instruction is the 
first alleged error urged upon our considération. 

[1] It is not claimed that there was not substantial évidence that 
the alleged représentations which hâve been recited were made, and 
that they were false, although it is insisted that the weight of the 
évidence was that they were true, so that it is practically conceded 
that the question whether or not thèse représentations were made by 
means of the mails to their purchasers by the défendants, and whether 
or not they were true, were questions for the jury, and not for the 
court, and thèse questions are hère dismissed. 
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' [2, 3] But counsel for the défendants invoke the established rule 
that, where ail thé substantial évidence is as consistent with innocence 
as with guilt, it is the duty of the appellate court to reverse a judg- 
ment of conviction (Harrison v. United States, 119 C. C. A. 78, 200 
Fed. 662; Isbell v. United States, 142 C. C. A. 312, 317, 227 Fed. 
788, 793), and they insist that there was no substantial évidence of 
any facts inconsistent with the innocence of the défendants of knowl- 
edge of the falsity of any of their material représentations, or with 
their innocence of any intention to deceive or defraud the purchasers 
from them. 

"The rule Is that, where ail the substantial évidence was as consistent 
with Innocence as with guilt, it Is the duty of the appellate court to reverse 
the judgment agalnst the défendant — not where there was a prépondérance 
of the substantial évidence, or witnesses of the greater credibllity in favor of 
his Innocence, but where there waa no substantial évidence, no substantial 
testlmony nor crédible wltness whatever, of any facts Inconsistent with the 
innocence of the accused. This Is the only question the court is requlred or 
permitted to détermine under this rule, and where there was any substantial 
évidence inconsistent with the innocence of . the accused, although it may hâve 
been contradicted, * ♦ • the weight of the évidence, the credibllity of 
the witnesses, and the guilt or innocence of the défendant are left to the dé- 
termination of the jury." Isbell v. United States, 142 O. O. A. 312, 317, 227 
Fed. 788, 793. 

The question hère, therefore, is whether or not there was any 
substantial évidence in this case of facts which were more consist- 
ent with the intention of the défendants to deceive and defraud the 
purchasers than with their innocence of that intention. There is a 
vast mass — there are two large printed volumes — of évidence. There 
is neither time nor space to recite or review it. A perusal of it 
renders it certain that the défendants, and ail who knew the land they 
sold, must hâve known that it was and would be worthless for farm- 
ing or habitation unless it was thoroughly drained. The défendants 
knew that the canals under contract would be about six miles apart. 
There was substantial évidence, the testimony of one of the bôard 
that sold the land to Chambers, that at the time of the sale to him 
there was a conversation between the members of the board and 
Chambers, the effect of which was that the canals which the state was 
digging would be sufl&cient to drain the lands so far. as the main 
arteries were concerned, but that the owners of the land would bave 
to dig the subditches or laterals ; that the state did not contemplate 
digging those. The distance between the canals, six miles, the sat- 
urated overflowed condition of the land, and the common knowl- 
edge of dealers in lands, render it difficult to believe that the de- 
fendants did not know, not only that thèse lands were neither tillable 
nor habitable in 1909, 1910, 1911, and 1912, but that none of them, 
except possibly those within a mile of the main canals, ever would 
be tillable or habitable until subditches or laterals were dug through 
the lands. One of the witnesses testified that the state contemplated 
the necessity of laterals, but did not contemplate digging them; that 
a System of laterals two miles apart would be necessary before the 
drainage of the lands, with the exception of those immediately con- 
tiguous to the main canals, would be perfect; but no such System 



CHAMBERS V. UNITED STATES 519 

of laterals had been adopted and no laterals were being dug while 
thèse lands were being sold, or bave ever been dug, and the great 
bulk of the lands sold is still under water. Under thèse circum- 
stances the représentations which the défendants made that thèse 
lands would be tillable and habitable by the fall of 1912 or 1913, 
and the sale of them in five and ten acre tracts for farming and homes 
at $65 an acre, do not appear to us to be as consistent with the in- 
nocence as with the guilt of an intention on the part of each of thèse 
défendants to mislead and deceive the purchasers into buying, as 
they did, untillable and uninhabitable land covered with water for 
productive farming land. 

There was substantial évidence that the soi! in thèse lands, if drained, 
would not produce reasonably profitable crops and that it was prac- 
tically without value for this purpose without the use of fertilizers. 
No crédible testimony has been discovered in the record that any 
of this land was worth $6 a ton as a fertilizer. The représentations 
made by the défendants that the soil was black muck and without 
doubt the richest in the United States, being worth over $6 a ton 
as a fertilizer, does not appear to our minds to be as consistent with 
innocence as with guilt of an intention on the part of each of thèse 
défendants to mislead and deceive the purchasers from them into 
buying as the most fertile and productive land the water-covered tracts, 
of no présent and of doubtful future use for farming purposes, which 
the défendants sold them. There was substantial évidence at thè 
trial below of other facts, which it is useless to recite, that tend to 
lead the mind to the same conclusion. It is true that there is much 
testimony and that there are many established facts iri this case 
which tend to lead the mind in the opposite direction; but it is not 
permissible in this action at law, under the Constitution and laws of 
the United States, for this court to détermine the weight of the évi- 
dence, or the fact as to the belief or intention of the défendants. 
Where the substantial évidence in a case of this character upon thèse 
issues is conflicting in itself and in its tendencies, it is the exclusive 
function of the jury to décide them. The jury hâve done so. They 
hâve found that each of the défendants intended to deceive and mis- 
lead the purchasers, and by material false représentations to induce 
them to buy the land they purchased, in the belief that it was of a 
far différent and better character, and of greater value, than it was 
in fact. A patient examination of the évidence has forced our minds 
to the conclusion that there was at the trial substantial évidence of 
facts more "consistent with the guilt than with the innocence of each 
of thèse défendants of that intention, and that there was no error 
in the refusai of the court to instruct the jury to return a verdict in 
their favor. 

[4-6] The second objection to the legality of the trial is that the 
arguments of the counsel for the United States to the jury were 
"highly inflammatory, unfair, and prejudicial." The rules of practice 
upon this subject hâve been repeatedly stated by this court. In Union 
Pacific R. Co. V. Field, 137 Fed. 14, 15, 16, 69 C. C. A. 536, 537, this 
court said: 
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"Under our system of jurisprudence It is the province of the jury In ac^ 
tlons at law to try and détermine the rights of parties accordlng to the law 
and the évidence. It is the duty of the court and of Its offlcers, the connsel 
of the parties, to prevent the jury from the considération of extraneous is- 
sues, of Irrelevant évidence, and of erroneous views of the law, to guard it 
agalnst the influence of passion and préjudice, and to assure to the Utigants a 
fair and Impartial trial. An omission by court or counsel to discharge thls 
duty, or a persistent violation of It, Is a fatal error, because It makes the 
trial unfalr." 

But an objection to unfair remarks of counsel to the jury, which 
sharply calls the attention of the presiding judge to them when they 
are made, and if he fails to extract the virus of them by withdraw- 
ing them from the jury if possible, or if impossible by discharging the 
jury and granting a new trial before another jury, and an exception 
to his action or lack of action, are essential to a review of the unfair 
remarks or of their eflfect in an appellate court. Cudahy Packing Co. 
V. Skoumal, 60 C. C. A. 306, 313, 125 Fed. 470, 477; Union Pacific 
R. Co. V. Field. 69 C. C. A. 536, 538, 137 Fed. 14, 16. The only ob- 
jection made by counsel for the défendants to any part of the address 
of counsel for the United States was to his calling the purchasers of 
the lands from Chambers victims. That objection was overruled by 
the court and an exception was taken. But the purchasers certainly 
were victims of deleterious purchases and contracts, whether through 
the good or evil intent of the défendants, and it was not error to call 
them such. 

[7, 8] The third complaint is that before the jury had found and 
returned their verdict, and while they were deliberating concerning it, 
they called the deputy marshal into their room and asked him what 
the lowest penalty was that would be inflicted, and he replied a fine 
of $1, or $10, or probably $25 ; that they then asked him what the 
court usually did when the jury recommended défendants to the mercy 
of the court, and he answered that it generally foUowed the direction 
of the jury. After the verdict was rendered the défendants made a 
motion for a new trial, on the ground that each of them was prejudiced 
by the statements of the deputy marshal to the jury before the ver- 
dict was rendered. Thereupon a trial of the issue tendered by this 
allégation was had. Seven jurors were called and testified regard- 
ing the statements of the deputy marshal, the time of their receipt, 
and the effect of them. Five of them testified that before the deputy 
marshal made his statements the jury had agreed that the défendants 
Chambers and Russell, who are novv complaining, were guilty, and 
that the only question then at issue among them was whether or not 
two other défendants, who were indicted and tried with them, and 
who hâve not been sentenced, were likewise guilty. One of thèse 
seven jurors testified rather uncertainly that the jury had not agreed 
upon the guilt of any of the défendants when the statements were 
made, and the seventh juror did not testify upon this issue, The 
court below found that the issue of the guilt or innocence of the de- 
fendants Chambers and Russell had been determined by unanimous 
agreement of the jury before the statements of the deputy marshal 
were made, that those défendants were not prejudiced by the state- 
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ments, and that the motion for a new trial must be, and it was, de- 
nied. As the questions whether or net the statements of the deputy 
marshal were made before the jury had agreed upon the guilt of 
Chambers and Russell, and whether or not those statements ^yere 
prejudicial to them, were questions of fact, which it was the province 
and duty of the court below to receive évidence regarding and to dé- 
termine (Mattox V. United States, 146 U. S. 140, 147, 151, 13 Sup. 
Ct. 50, 36 L. Ed. 917), as there was not only substantial, but preponder- 
ating, évidence in support of its décision of them, and as the granting 
or refusing of a motion for a new trial is discretionary with the trial 
court, and his grant or refusai of it is not reviewable by the fédéral 
appellate court (Newcomb v. Wood, 97 U. S. 581, 24 L. Ed. 1085 ; 
Mattox V. United States, 146 U. S. 140, 150, 13 Sup. Ct. 50, 36 L. 
Ed. 917), there was no réversible error in the action of the court re- 
garding the statements of the deputy marshal to the jury. 

[9] Counsel contend, however, that in the receipt of the évidence 
and in the considération and décision of the question whether or not 
the statements were prejudicial, the court below committed an error 
of law, because the fact that the statements were made and heard by 
the jury raised a conclusive légal pfesumption of préjudice which 
could not be rebutted by évidence ; and they cite State v. Murphy, 17 
N. D. 48, 115 N. W. 84, 88, 89, 17 L. R. A. (N. S.) 609, 16 Ann. 
Cas. 1133, Cooper v. State, 103 Ga. 63, 29 S. E. 439, 440, Cole v. 
Swan, 4 lowa, 32, 33, People v. Knapp, 42 Mich. 267, 3 N. W. 927, 
36 Am. Rep. 438, and Wilkerson v. State, 78 Miss. 356, 29 So. 170, 
in support of this contention. The opinions in thèse and other cases 
hâve been read and considered, and the conclusion is that the stronger 
reasons and the weight of authority sustain the rule that, where a 
motion for a new trial is made on account of communications to the 
jury during their délibérations, there is a rebuttable légal presumption 
that they were prejudicial to the moving party, that this presumption 
may in some cases be overcomè by évidence, and that where compé- 
tent évidence is offered it is the duty of the trial court to hear and 
consider it, and that when it does so, and décides the motion thereon, 
its décision is discretionary, and is reviewable by a fédéral appellate 
court for abuse of discrétion only. Mattox v. United States, 146 U. 
S. 140, 149, 13 Sup. Ct. 50, 36 L. Ed. 917; Holmgren v. United States, 
156 Fed. 439, 443, 445, 84 C. C. A. 301 ; Holmgren v. United States, 
217 U. S. 509, 521, 522, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 
778; Oborn v. State, 143 Wis. 249, 126 N. W. 737, 748, 31 h. R. 
A. (N. S.) 966; State v. Stark, 72 Mo. 37, 40; State v. Shipley, 171 
Mo. 544, 550, 71 S. W. 1039; McFalls v. State. 66 Ark. 16, 22, 48 
S. W. 492; State v. Whalen, 98 lowa, 662, 672, 68 N. W. 554; Wil- 
liams V. Chic. & N. W. Ry. Co., 11 S. D. 463, 78 N. W. 949, 950. 

[10] It is specified as error that the trial court refused to give to 
the jury a requested instruction to the effect that, although they found 
that the défendants did not believe that the lands sold to the purchas- 
ers named in the indictment would be worth the amount stated in the 
literature, or that it had ail the qualities as to fertility stated" therein, 
or that it would be drained, reclaimed, and ready for cultivation with- 
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iri the time stated therein, "still you cannot convict any of the défend- 
ants upon any count in the indictment, unless you furlîier find and be- 
lieve f rom the évidence that the défendants intended to defraud them 
by failing to give them land which was worth the price which they 
agreed to pay." The argutnent in support of this spécification is that 
the United States alleged in the indictment that one of the false rep- 
résentations which the défendants intended, when they devised their 
scheme to defraud, to use, and which they did use, to eflfect it, was 
that the farms they ofïered to sell and sold were worth much more 
than the price they were offered for sale and were sold for, that there 
could hâve been no fraud on the purchasers unless the défendants 
sold them land of less value than the price at which they sold them, 
and that the défendants could not be lawfully adjudged guilty unless 
the jury found and believed that the défendants intended to defraud 
the purchasers by selling them land worth less than the purchase price 
they agreed to pay for it. This argument is unsound. It might be 
persuasive if the only misrepresentation alleged to hâve been devised 
and used to effect the scheme to defraud was that regarding the re- 
lation of value to price. But the représentation in that regard was 
only one of more than a dozen misrepresentations alleged in the in- 
dictment. Indeed, the indictment would hâve charged the offense if 
the averment of this misrepresentation had been entirely omitted, and 
the Suprême Court has expressly so decided. United States v. New 
South Farm and Home Company, 241 U. S. 64, 36 Sup. Ct. 505, 60 
.L. Ed. 890, filed April 24, 1916. If, therefore, the jury found that 
the défendants devised and executed a scheme to use the other mis- 
representations alleged in the indictment, and intended thereby to de- 
ceive and defraud the purchasers from them, and the défendants used 
the mails intentionally for this purpose, they could legally hâve con- 
victed them, although the défendants had no intention to defraud them 
by failing to give them land worth the price they agreed to pay. One 
may be as sorely defrauded who is induced by false représentations to 
sell his productive farm in Kansas and with its proceeds to buy for 
a farm and a résidence a tract of land under water in Florida, al- 
though the uninhabitable and unproductive purchase may be worth in 
money the price paid for it for some other purpose than the production 
of farm or garden products and for occupation as a home. The re- 
quest for the instruction was properly denied. 

[11] It was not charged in the indictment that the défendants prom- 
ised to return ta any of the purchasers the moneys the latter paid 
in case they were subsequently dissatisfied with their purchases ; but 
there was évidence that the défendants made, and also that they did 
not make, such promises. Their counsel requested the court to instruct 
the jury that they must not consider the testimony of any witness to 
the promise of any défendant to return the purchase money, "except 
as to the light it may throw upon the intent of such défendant or his 
good faith." During the trial the indictment was read to the jury, 
and in its charge the court first clearly stated to them that the govern- 
ment contended that the représentations made by the défendants were 
known by them to be false in certain respects set forth in the indict- 
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ment, such, for example, "as to the character of the soil, its adapta- 
bility to the cultivation of crops, its condition as to drainage and récla- 
mation, the absence of such low température as would occasion frosts, 
the necessity or nonnecessity for the use of fertilizers in the planting 
of crops, etc., ail as is specifically set forth and charged in the indict- 
ment, which has been read to you, and I will not read it again." The 
court then instructed the jury that the first issue of fact for them to 
décide was whether or not the défendants did devise in their minds a 
scheme to defraud those named in the indictment "through the false 
pretenses, représentations, and promises set forth and charged in the 
indictment." In a trial occupying many days and producing more 
than 1,000 printed pages of testimony it would be impracticable, and 
would tend to confusion rather than to clarity, for the court to stàte 
in the charge to the jury every item, or every important item, of évi- 
dence that has crept into the case that does not directly prove Sny 
averment of the pleadings. In this case the trial court repeatedly 
told the jury that the représentations, whose truth or falsity they were 
to détermine, were those set forth in the indictment. The indictment 
was read to them, the représentations for trial were stated to them 
in the charge to the jury, and in that way the court told them that they 
were not called upon to détermine, and were not trying as a crucial is- 
sue in the case, the truth or falsity of those représentations not set 
forth in the indictment, and it was not a fatal error for the court to 
refuse to charge that the évidence as to the défendants' promises to 
return the purchase money was not directed to any express issue on 
trial. Under the charge given the jury could not hâve failed to under- 
stand that. 

[12, 13] Complaint is made that the court refused to give a re- 
quested instruction to the effect (1) that men engaged in the business 
of selling land hâve a habit of puffing their wares, and so long as the 
statements made are within any proper reasonable bounds they are 
not criminally Hable; (2) that in order to find that the défendants 
devised a scheme to defraud in the sale of this land the jury must 
find that the statements which were made amounted actually to a sub- 
stantial déception of those to whom the Lands were attempted to bc 
sold ; and (3) that a certain degree of commendation by thèse défend- 
ants of their lands was allowable, and was not criminal, so long as 
the statements were not actually made in bad faith and with an in- 
tention to deceive. There was, however, no error in refusing to give 
this instruction, because the second proposition in it is not the law, and 
because the first and third propositions, in the absence of any qualifica- 
tion to the effect that positive statements of material existing facts 
calculated to deceive, such as the statements that the soil of the land 
is black muck and is worth $6 a ton as a fertilizer, do not fall within 
the category of innocent puffing, were indefinite, misleading, and in- 
applicable to the misrepresentations of facts of this nature on trial in 
the case in hand. Harris v. Rosenberger, 145 Fed. 449, 455, 76 C. C. 
A. 225, 13 h. R. A. (N. S.) 762. 

[14] It is assigned as error that the court refused to submit to 
the jury a requested instruction to the effect that the fact that a grand 
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jury returned an indictment against the défendants was absotutely 
no évidence of the guilt o£ ariy of them, and they were presumed 
to be innocent until this presumption was overcome by évidence which 
convinced the' jury beyond a reasonable doubt of the guilt of some 
one or more of the défendants. But thèse propositions are found in 
the gênerai charge of the court and the refusai of a court to submit 
ruies of law to the jury in the words of counsel when they are clearly 
given to them in the words of the court in its gênerai charge is not 
error. 

[15, 16] The défendant Russell mailed the letter descrîbed in count 
3 of the indictment, he was found guilty of the offense charged in that 
indictment and sentenced to pay a fine of $300 and to serve a year and 
a day in the penitentiary. He was also found guilty and sentenced to 
pay a fine of $25 on each of counts 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, and 12 
of the indictment. There was, however, no évidence that he mailed, 
or had knowledge of the préparation or mailing, or directed the mail- 
ing of, any of the letters set forth in any of thèse counts, and it is 
insisted that his conviction and sentence on thèse counts is without 
support in the évidence. Where two or more persons jointly devise 
and exécute a scheme to defraud by the use of the mails, they may 
thereby become in effect partners in the criminal purpose of so using 
the mails to defraud. If they do, the acts of each thereafter, during 
the existence and exécution of the scheme, done in furtherance of 
that exécution, may become the acts of ail the partners, and each 
may be convicted of the mailing of a letter which one of his partners 
caused to be mailed in the exécution of the scheme. Blanton v. United 
States, 213 Fed. 320, 325, 130 C. C. A. 22, Ann. Cas. 1914D, 1238; 
Hume V. United States, 118 Fed. 689, 697, 698, 55 C. C. A. 407; 
United States v. Kissel, 218 U. S. 601, 608, 31 Sup. Ct 124, 54 L. 
Ed. 1168; Burton v. United States, 142 Fed. 57, 61, 73 C. C. A. 243. 
Was there substantial évidence to bring Russell under this rule? It 
is true that the mailing of the letters, or the causing the mailing 
thereof, is the gist of the offenses charged in this indictment, and 
that, unless there is substantial évidence that Russell caused them 
to be mailed, he cannot be lawfully convicted. There is substantial 
évidence that Chambers caused each of the letters to be mailed. In 
1910, prior to the time when Chambers bought the tract of land 
which he subsequently sold in 1911, 1912, and 1913, Chambers and 
Russell had been engaged in selling lands in the Everglades of Florida 
as agents of the Florida Fruit Lands Company. Prior to the pur- 
chase of this land by Chambers, and prior to the sale of any of it, 
Russell knew the character of the land, its then availability, and its 
probable or improbable subséquent availability, for cultivation and 
homes. He knew the literature used and intended to be used to sell it, 
the représentations made and to be made in selling it, and in the spring 
of 1911 he entered upon the undertaking of selling thèse lands of 
Chambers for him. There was substantial évidence at the trial that 
Russell and Chambers together devised and executed the scheme to de- 
fraud, and sliared in the intention to use the mails to carry it into effect. 
There was substantial évidence that in the exécution of this scheme 
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Russell personally caused the mails to be used to convey the letter 
set forth in the third count of the indictment, and that Chambers in 
devising and executing the scheme caused the mails to be used to 
convey the letters set forth in the other counts of the indictment, so 
that there was hère substantial évidence that as partners in the 
criminal purpose of using the mails to defraud each was the agent 
of the other in the mailing of thèse letters, and the judgment against 
them must be affirmed. 

[17] The défendant Harper was tried and convicted jointly with 
Chambers and Russell, a motion for a new trial on the ground that 
there was no substantial évidence that he caused any of the letters 
set forth in the indictment to be mailed was made, and has been 
held under submission by the court below to await the décision of 
this court in the cases of Chambers and Russell. Counsel hâve re- 
quested an expression of the opinion of this court upon the ques- 
tion whether or not there was substantial évidence in this record 
that Harper caused the letters set forth in the indictment, or any of 
them, to be mailed, and they hâve discussed that question in their 
briefs. As ail the évidence on this subject is before the court and 
has beeri examined, and as a statement of the view of the court may 
avoid a second examination of it, the court has concluded to comply 
with the request. There was évidence of thèse facts: Harper was 
a nephew of Chambers. He was a young man, 32 years of âge at 
Christmas time 1909, when he visited his uncle in Kansas City. He 
had been graduated from the Missouri School of Mines in 1908, and 
was living in El Paso, Tex,, where he was employed as chemist for 
a copper company at a salary of $125 a month. During his Christmas 
visit in 1909, Chambers asked him how he would Hke to buy some 
Florida land, and told him he was selling land in the Everglades of 
Florida. Harper replied that he had never seen the land, that he 
did not know what it was, and asked him if he would advise him as 
a relative to purchase it, and Chambers said he would. Harper re- 
turned to his work as a chemist at El Paso. About a year later 
Chambers offered to employ him in Florida to show purchasers and 
prospective purchasers the land which Chambers had bought and 
intended to sell. Harper declined to go uniess Chambers would pay 
him the same salary he was receiving as chemist, $125 a month. 
Chambers agreed to do so, and Harper took his wife and family to 
Florida, where he has lived with them ever since. He has acted as 
the représentative of Chambers in showing his land, and in showing 
the lands and improvements in the vicinity of this land; but he has 
never sold or attempted to sell any of the land, and he never knew 
anything about, or ha<i anything to do regarding, the letters set forth 
in the indictment, or their mailing. There was évidence that he did, 
and there was évidence that he did not, represent that the muck on 
Musa Island was of the same class as that in the Everglades, and 
there was other conflictixig évidence about statements that he was 
claimed to hâve made to some of the purchasers. No attempt is made 
to set forth hère ail the évidence regarding his acts, but a careful 
reading and examination of ail the testimony upon this subject has 
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forced our minds to the conclusion that there is no substantial évi- 
dence that he ever joined with Chambers or Russell in devising the 
alleged scheme to defraud with the intention to use the mails to 
defraud, or that he ever mailed, or ever indirectly caused to be mailed, 
any of the letters set forth in the indictment. 

Lfit the judgments against Chambers and Russell be afïirmed. 

CARLAND, Circuit Judge (concurring). I concur in the fore- 
going opinion, except as to the discussion as to when a criminal case 
may be left to the jury to pass upon the facts. Upon this branch of 
the case I am of the opinion that there was substantial évidence tend- 
ing to show the guilt of the défendants, and that there was no error 
in overruling the motion for a directed verdict. 
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(Circuit Court of Appeals, Eighth Circuit. September 4, 1910.7 

No. 4479. 

L. Indians ®=>15(1) — Lands — Allotment or Deceased Cherokee— Restric- 
tions ON Aliénation. 

Land allotted In the name of a deceased Indlan, under section 20 of the 
Oherokee Agreement (Act July 1, 1902. c. 1375, 32 Stat. 716), Is not sub- 
Ject to any restrictions on the right of aliénation by hls heirs ; the restric- 
tions iinposed by sections 13-15 of the Agreement being applicable only 
to lands allotted to living members of the tribe. 

[Ed. Note. — For other cases, see Indians, Cent Dlg. § 37; Dec. Dig. 
<S=>15(1).] 

2. Indians <S=5l5(l) — Lands— Allotment or Deceased Chebokee— Bestric- 
tions on Aliénation. 

Act April 2C, 1906, c. 1876, S 19, 34 Stat. 137, imposing restrictions upon 
aliénation of lands allotted to fuU-blood Indians of the Flve Civilized 
Xribes, applies only to living allottees ; and section 22, which makes con- 
veyances by fuU-blood heirs of a deceased Indlan of either of the tribes 
subject to approval by the Secretary of the Interior, does not hâve the 
effect of Imposing such restriction upon lands theretofore unrestricted in 
the hands of heirs of a member of the Cherokee tribe, who died before 
receiviug his allotment, and where sélection was made by his administra - 
tor. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 37; Dec. Dig. 
<S=>15(1).] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by Sidney T. Mallory and others against Andy Sun- 
day and others. Decree for complainants, and certain défendants ap- 
peal. AfHrmed. 

D. H. Linebaugh, U. S. Atty., of Muskogee, 0kl., and Paul Pinson, 
Sp. Asst. U. S. Atty., of Atoka, 0kl., for appellants. 

j. W. Zevely, J. M. Givens, and R. W. Stoutz, ail of Muskogee, Okl., 
for appellees. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

£s>For otber cases see same topic £ KBY-NUMBDR lu ail Key-Numbered Digests & ludexei» 
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BOOTH, District Judge. This was a suit in equity to cancel certain 
oil and gas leases covering lands in Rogers county, 0kl. Appellees 
Mallory, Brennan, and Brennan were plaintiffs below ; ail of the other 
parties were défendants. Both plaintiffs and Bushyhead and Haie, de- 
fendants, claimed to be owners of leases covering the lands in question ; 
plaintiffs' leases coming through défendant Warner, as grantee of the 
lands by conveyance f rom the heirs of James Sunday, deceased ; de- 
fendants Bushyhead and Hale's leases coming direct from said Sunday 
heirs. The f acts briefly stated are as f ollows : 

James Sunday was a full-blood Cherokee Indian, and was duly en- 
rolled by the Dawes Commission having charge of the enrollment of 
the members of the Five Civilized Tribes on the Cherokee roU as No. 
16,212 during the year 1900. At the time of said enrollment, James 
Sunday was over the âge of 21 years. In March or April, 1903, James 
Sunday died, leaving surviving him no parents and no descendants, but 
leaving as his sole heirs at law six brothers and sisters, as follows: 
Andy Sunday, David Sunday, Nicholas Sunday, Kate Sunday Hart, 
Betsy Sunday (later Betsy Sunday Downing), and Sarah Sunday Down- 
ing (later Sarah Sunday Downing Kirk). Andy Sunday was duly en- 
rolled by said Dawes Commission as a Cherokee Indian of seven-eighths 
blood, while Nicholas, Kate, David, Betsy, and Sarah were duly en- 
rolled as full-blood Cherokee Indians. 

No sélection of allotment of lands for said James Sunday had been 
made prior to his death, but in the year 1904 a duly appointed and 
qualified administrator for James Sunday made sélection in the name 
of James Sunday of an allotment of lands described in the complaint, 
lying partly in section 11, township 22 N., range 14 E., and partly in 
section 19, township 23 N., range 15 E., ail in Rogers county, 0kl. 
Pursuant to said allotment and said sélection, patents were duly issued 
in the name of said James Sunday by the proper tribal authorities on 
the 31st of March, 1908, which said patents were approved by the S'ec- 
retary of the Interior of the United States on the 28th day of April, 
1908. 

On August 8, 1908, Andy Sunday, David Sunday, and Nicholas Sun- 
day executed a warranty deed of their interest in said lands to Elbridge 
S. Warner. On August 21, 1908, Kate Sunday Hart and her husband 
and Sarah Sunday Downing Kirk and her husband executed a war- 
ranty deed of their interest in said lands to said Elbridge S. Warner. 
On October 21, 1910, Betsy Sunday executed a warranty deed of her 
interest in said lands to said Elbridge S. Warner. Said deeds were duly 
recorded in the office of the register of deeds for Rogers county, 0kl. 

On March 7, 1913, Elbridge S. Warner executed an oil and gas min- 
ing lease in the usual form covering ail said above-described lands to 
Moses P. Lyon. On March 7, 1913, said Moses P. Lyon duly assigned 
so much of said oil and gas mining lease as covered the lands in sec- 
tion 11 to Sidney T. Mallory; and on April 24, 1913, Sidney T. Mal- 
lory made an assignment of an undivided one-third of his interest to 
Ed. J. Brennan, and another undivided one-third to Joseph H. Brennan. 

On April 17, 1913, the heirs of James Sunday, above set forth, not- 
withstanding their deeds to Warner, executed two oil and gas mining 
leases to J. C. Bushyhead and Thomas Haie, covering ail of the lands 
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covered by the deeds to Warner, On May 7, 1913, saîd Bushyhead 
and Haie filed said leases f or approval by the Secretary of the Interior 
with the United States Indian superintendent at Muskogee, 0kl. 

The présent suit was brought against the heirs of James Sunday, de- 
ceased (Vema Murphy and Lewis Downing, heirs of Sarah Sunday 
Kirk, and their guardian, being substituted for Sarah Sunday Kirk, de- 
ceased), also against Bushyhead and Haie, lessees of said heirs, to can- 
cel the leases to Bushyhead and Haie as being a cloud upon title of 
plaintiffs, and to enjoin the défendants other than the défendant War- 
ner from entering upon, interfering with, or asserting any daim, right, 
title, or interest in or to the lands covered by the deeds to Elbridge S- 
Warner; Warner being joined as a défendant as alleged fee owner of 
the lands in question. Cross-bills were filed by ail the défendants ex- 
cept Elbridge S. Warner, praying cancellation of the muniments of ti- 
tle of plaintiffs. Cross-bill was filed by Warner, praying the same re- 
lief asked by plaintiffs. 

The contention of plaintiffs and of Elbridge S. Warner is that the 
allotment of lands in the name of James Sunday was at ail times 
unrestricted, and that by the deeds to Warner ail the right, title, and 
interest of the heirs of James Sunday was conveyed, so that the 
oil lease executed thereafter by Warner to Lyon, and by Lyon as- 
signed (as to part of the land) to Mallory, is a valid and subsisting 
lease ; the plaintiffs being each one-third owners thereof . 

The contention of the appellants is that this allotment in the 
hands of the heirs of James Sunday could net be sold at the time the 
allotment was selected, nor at any time thereafter: (a) Because the 
heirs of James Sunday were powerless to alienate his allotment for 
five years from the date of the ratification of the Cherokee treaty, 
during which five years the restrictions on aliénations were affected by 
two acts of Congress, neither of which has been complied with in this 
instance, (b) If the allotment is not impressed with the five-year 
restriction contained in the Cherokee treaty, nevertheless restrictions 
were imposed thereon by a subséquent act of Congress. 

The trial court held that the allotment in question was not im- 
pressed with the five-year restriction contained in the Cherokee 
treaty, nor with any other restriction upon aliénation, and that the 
deeds to Warner conveyed good title. Decree was accordingly entered, 
canceling the oil and gas mining leases executed by the heirs of James 
Sunday to Bushyhead and Haie, enjoining the assertion by said heirs, 
or by Bushyhead or Haie, of any claim of right, title, or interest in 
or to said allotment adverse to the interests of the plaintiffs Mallory, 
Brennan, and Brennan, or the défendant Warner. Cross-bills by said 
Bushyhead and Haie, and by the heirs of James Sunday, deceased, 
were by said decree dismissed. 

[1] The sections of the Cherokee Agreement having a bearing upon 
the questions involved, are as f ollows : 

Cherokee Allotment, c. 1375, 32 U. S. Statutes at Large, page 716: 

11. "There shall be allotted by the Commission to the Five ClvUlzed Tribes 
and to eacli citizen of the Cherolcee Tribe, as soon as practlcable after the ap- 
proval by the Secretary of the Interior of hls enrollment as herein provided. 
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laud equal In value to one hundred and ten acres of the average allottable 
lands of the Cherokee Nation, to conform as nearly as may be to the areas 
and boundarles establlshed by the government survey, which land may be 
selected by each allottee so as to Include his Improvements. 

13. "Each member of said tribe shall, at the time of the sélection of hls al- 
lotment, designate as a homestead out of sald allotment land equal In value 
to forty acres of the average allottable lands of the Cherokee Nation, as nearly 
as may be, whleh shall be inaliénable during the Ufetime of the allottee, not 
exceeding twenty-one years from the date of the certificate of allotment Sep- 
arate certificate shall issue for sald homestead. During the time sald home- 
stead is held by the allottee the same shall be nontaxable and shall not be 
liable for auy debt contracted by the owner thereof whlle so held by hlm. 

14. "Lands allotted to citizens shall not in any manner whatever or at any 
time be incumbered, taken, or sold to secure or satisfy any debt or obligation, 
or be alienated by the allottee or hls heirs, before the expiration of flve years 
from the date of the ratification of this act. 

15. "AU lands allotted to the members of said tribe, except such land as i» 
set aslde to each for a homestead as hereln provlded, shall be aliénable in 
flve years after Issuance of patent. 

18. "It shall be unlawful after ninety days after the ratification of this act 
by the Cherokees for any member of the Cherokee Tribe to inclose or hold 
possession of, in any manner, by himself or through another, directly or in- 
directly, more lands in value than that of one hundred and ten acres of average 
allottable lands of the Cherokee Nation, elther for himself or for his wife, or 
for each of his minor children. If members of sald tribe ; and any member of 
said tribe found in such possession of lands, or having the same in any man- 
ner inclosed, after the expiration of ninety days after the date of the ratifica- 
tion of this act sliall be deemed guilty of a misdemeanor. 

20. "If any person whose name appears upon the roll prepared as herein 
provlded shall hâve dled subséquent to the flrst day of September, nineteen 
hundred and two, and before receiving his allotment, the lands to which such 
person would hâve been entitled if living shall be allotted In his name, and 
shall, with his proportionate share of other tribal property, descend to hls 
heirs according to the laws of descent and distribution as provlded In chapter 
forty -nlne of Mansfield's Dlgest of the Statutes of Arkansas: Provlded, that 
the allotment thus to be made shall be selected by a duly appointed admliiistra- 
tor or executor. If, however, such admlnlstrator or exécuter be not duly and 
expedltiously appointed, or fails to act promptly when appointed, or for any 
other cause such sélection be not so made within a reasonable and proper time, 
the Dawea Commission shall designate the lands thus to be allotted. 

25. "The roll of citizens of the Cherokee Nation shall be made as of Sep- 
tember first, nineteen hundred and two, and the names of ail persons then 
living and entitled to enrollment on that date shall be placed on sald roll by 
the Commission to the Flve Civillzed Tribes. 

31. "No person whose name does not appear upon the roll prepared as herein 
provlded shall be entitled to in any manner participate in the distribution of 
the common property of the Cherokee tribe, and those whose names appear 
thereon shall participate in the manner set forth in this act : Provlded, that 
no allotment of land or other tribal property shall be made to any person, or 
to the heirs of any person, whose name Is ou said roll and who dled prior to 
the first day of September, nineteen hundred and two," etc. 

The date of the ratification of the Cherokee Agreement was August 
8, 1902. 

The controversy turns upon two questions : First. Whether the 
land selected by the administrator of the estate of James Sunday, 
237 F.— 34 
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descended to Sunday's heirs under section 20 of the Cherokee Agrée- 
ment free from restrictions, or subject to the restrictions mentioned 
in section 14 of said agreement. Second. Whether the act of April 
26, 1906 (34 Stat. 137), imposed restrictions on the aliénation of said 
lands, even if theretofore the aliénation was unrestricted. 

Taking up the first question, and considering the sections of the 
Cherokee Agreement above quoted, it will be noted that the scheme 
of allotment first considers allotments to living members of the tribe. 
Section 1 1 provides for an allotment to each citizen of the tribe. Sec- 
tion 13 provides that each member of the tribe shall ont of his allot- 
ment designate a homestead, and that this homestead shall be in- 
aliénable during the life of the allottee, not to exceed 21 yéars from 
the date of the certificate of allotment. Section 14 provides that the 
lands allotted to citizens shall be inaliénable by the allottee or his 
heirs, and shall not be sold to satisfy debt, or be alienated before the 
ejçpiration of five years from the date of the ratification of the act. 
Section 15 provides that lands allotted to members, except such as 
are set aside for a homestead, shall be aliénable in five years after 
the issuance of patent. 

Section 20 provides for a second class of allotments, viz. allotments 
in cases where enrolled members of the tribe die subséquent to the 
Ist day of September, 1902, and before receiving an allotment. The 
allotment is taken in the name of the deceased member, but it descends 
immediately to his heirs, whether or not they are citizens of the 
tribe. No restriction upon aliénation of such lands by the heirs is 
f ound in section 20 ; but it is contended that the restrictions con- 
tained in sections 13, 14 and 15 apply to allotments made under sec- 
tion 20. 

Section 13 has to do with homesteads, and provides by implication 
that they become aliénable by the heirs of the allottee upon the death 
of the allottee. If sections 13, 14, and 15 ail apply to allotments under 
section 20, it would seem somewhat anomalous that the homestead 
should be aliénable by the heirs immediately, but that other lands 
should remain inaliénable for a period. This anomaly disappears if 
sections 13, 14, and 15 are held to be applicable to allotments to living 
citizens only, and as not restricting allotments made under section 20. 

In the case of Mullen v. United States, 224 U. S. 448, 32 Sup. Ct. 
494, 56 L. Ed. 834, the court had under considération a very similar 
question arising under the Choctaw and Chickasaw Agreement (Act 
July 1, 1902, c. 1362, 32 Stat. 641). The sections of that agreement 
under considération were as f ollows : 

12. Each member of said tribes shall, at the tlme of the sélection of his al- 
lotment, designate as a homestead ont of said allotment land equal in value 
to one hundred and sixty acres of the average allottable lands of the Choc- 
taw and Chickasaw Nations, as nearly as may be, whlch shall be Inaliénable 
during the lifetime of the allottee, not exceeding twenty-one years from the 
date of certificate of allotment, and separate certificate and patent shall issue 
for said homestead. 

. 13. The allotment of each Choctaw and Chickasaw freedman shall be In- 
aliénable during the lifetime of the allottee, not exceeding twenty-one years 
from the date of certificate of allotment. 
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15. Lands allotted to members and freedmen shall not be affected or Incum- 
bered by any deed, debt, or obligation of any character contracted prier to the 
time at whlch said land may be alienated under thls act, nor shall said lands 
be sold except as herein provided. 

16. Ail lands allotted to the members of said trlbes, except such land as Is 
set aside to each for a homestead as herein provided, shall be aliénable after 
issuance of patent as foUows : One-fourth in acreage In one year, one-fourth 
in aereage In three years, and the balance in flve years ; in each case from date 
of patent : Provided, that such land .shall not be aliénable by the allottee or 
his helrs at any time before the expiration of the Choctaw and Chlckasaw 
tribal governments for less than its appraised value. 

22. If any person whose name appears upon the rolls, prepared as herein 
provided, shall hâve died subséquent to the ratification of thls agreement and 
before receiving hls allotment of land, the lands to whlch such person would 
hâve been entitled if living shall be allotted In his name, and shaU, together 
with hls proportionate share of other tribal propevty, descend to his helrs 
according to the laws of descent and distribution as provided in chapter forty- 
nine of Mansfield's Digest of the Statutes of Arkansas : Provided, that the 
allotment thus to be niade shall be selected by a duly appointed admlnistrator 
or executor. If, hovs'ever, such adJuinistrator or executor be not duly and 
expeditlously appointed, or falls to act pi-oniptly when appointed, or for any 
other cause such sélection be not so niude within a reasonable and practicable 
time, the Commission to the Flve Civilized Trlbes shall deslgnate the lands 
thus to be allotted. 

The question in the Mullen Case was whether the restrictions on 
aliénation provided in sections 12, 13, 15, and 16, or any of them, 
were applicable to lands allotted under section 22. The court held that 
such restrictions were not applicable. The court said : 

"In the cases falllng within this paragraph, there Is no requlrement for the 
sélection of any portion of the allotted lands as a homestead, and there is no 
ground for supposlng that It was the intention of Congress that a provision 
for such sélection should be read Into the paragraph so as to assimilate ît to 
paragraph 12 relating to allotments to living memlîers. Whlle the lands were 
to be allotted in the name of the deceased allottee, they passed at once to his 
heirs, and as each heir, if a member of the tribe, was already supplled with his 
homestead of 160 acres, there was no occasion for a further sélection for that 
purpose from the Inherited lands. No distinction is made between the heirs ; 
they mlght or might not be members of the tribe, and where there were a num- 
ber of helrs each would take his undivided share. It is quite évident that 
there is no basis for implylng the requlrement that in such case there should 
be a sélection of a portion of the, allotment as a homestead, and ail the lands 
allotted under paragraph 22 are plalnly upon the same footing. While it ap- 
pears from the record that, in the présent case, separate certiflcates of allot- 
ment were issued for homestead and surplus landa, this was without the sanc- 
tion of the statute." 

Continuing, the court said: 

"We hâve, then, a case where ail the allotted lands going to the heirs are of 
the same character and there is no restriction upon the right of aliénation 
expressed in the statute. Had the lands been allotted in the lifetime of the 
ancestor, one-half of them, constltuting homestead, would hâve been free from 
restriction upon his death. The only difficulty springs from the language of 
paragraph 16, limlting the rlght of heirs to sell 'surplus' lands. But, on ex- 
amining the context, it appears that thls provision is part of the scheme for 
allotments to living members, where there is a ségrégation of homestead and 
surplus lands respectively. Whatever the pollcy of such a distinction whlch 
gives a greater freedom for the disposition by heirs of homestead lands than 
of the additional lands, there is no warrant for importlng It into paragraph 
22 where there is no such ségrégation. It would be manlfestly inappropriate 
to Imply the restriction in such cases so as to malie It applicable to ail the 
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lands taken by the helrs, and there Is no occasion, or authorlty, for creatîng 
a division of the lands so as to Impose a restriction upon a part of them." 

"There belng no restriction npon the right of aliénation, the helrs In the 
cases Involved In thls appeal were entltled to make the conveyances. The bill 
alleged that the tracts embraced In thèse conveyances were 'allotted lands,' 
and certlflcates of allotment had been Issued. Thèse Indlan helrs veere vested 
wlth an Interest In the property whlch In the absence of any provision to the 
contrary was the subject of sale. The fact that they were 'fuU-blood' Indlans 
makes no différence in thls case for, at the tlme of the conveyances in question, 
helrs of the full-blood taklng under the provisions of paragraph 22 of the 
Supplemental Agreement had the same rIght of aliénation as other helrs." 

In our opinion the MuUen Case is controlling hère. While there 
are some différences in the provisions as to allotments to living mem- 
bers between the Choctaw and Chickasaw Agreement and the Chero- 
kee Agreement, both contain similar schemes of allotments to living 
members and to enroUed members dying before allotment. The 
provision in section 22 of the Choctaw and Chickasaw Agreement is 
almost identical with section 20 of the.Cherokee Agreement in the 
instant case. If, as the court held in the Mullen Case, the provisions 
containing restrictions upon aliénation of lands allotted to living mem- 
bers were not applicable to allotments under section 22 in case of 
members enrolled, but dying before allotment, we see no reason why 
the samé rule should not apply as to allotments under section 20 in the 
Cherokee Agreement, 

In Skelton v. Dill, 235 U. S. 206, 35 Sup. Ct. 60, 59 L. Ed. 198, 
the Suprême Court construed correspondingly similar sections in the 
Creek Agreement; section 16 of the Supplemental Creek Agreement 
(Act June 30, 1902, 32 Statutes at Large, 500, c. 1323) reading as 
f ollows : 

"Lands allotted to cltizens shall not in any nianner whatever or at any tlme 
be incumbered, taken, or sold to secure or satisfy any debt or obligation nor 
be allenated by the allottee or his helrs before the expiration of flve years f rom 
the date of the approval of thls Supplemental Agreçment, except with the ap- 
proval of the Secretary of the Interlor. Bach citizen shall sélect from his al- 
lotment forty acres of land, or a quarter of a quarter section, as a homestead, 
whlch shall be and remain nontaxable, inaliénable, and free from any Incum- 
brance whatever for twenty-one years from the daté bf the deed therefor, and 
a separate deed shall be issued to each allottee for his homestead, in whlch 
thls condition shall appear. 

"Sélections of homesteads for mlnors, prisoners, convicts, incompétents and 
aged and inflrm persons, who cannot sélect for themselves, may be made in 
the manner provided for the sélection of thelr allotments, and If for any 
reason such sélection be not made for any citizen It shall be the duty of said 
Commission to make sélection for hlm. The homestead of each citizen shall 
remain, after the death of the allottee, for the use and support of chlldren 
bom to hlm after May 25, 1901, but if he hâve no such issue then he may dis- 
pose of his homestead by wiU, free from the limitation herein imposed, and 
if thls be not done the land embraced in his homestead shall descend to his 
helrs, free from such limitation, according to the laws of descent herein other- 
wise prescrlbed. Any agreement or conveyance of any klnd or character 
violàtive of any of the provisions of thls paragraph shall be absolutely void 
and not susceptible of ratification In any manner, and no rule of estoppel shall 
evei' prevent the assertion of its invalldlty." 

Sections 7 and 8 of the Supplemental Agreement read as follows : 

7. "AU children born to those citlzens who are entitled to enrollment as 
provided by the act of Congress approved March 1, 1901 (31 Stat. 861), sub- 
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sequent to July 1, 190O, and up to and Including May 25, 1901, and llvlng upon 
the latter date, shall be placed on the roUs made by sald Commission. And 
if any such cliild bas died since May 25, 1901, or may hereafter die before 
receiTlng bis allotment of lands and distributlve share of the funds of tbe 
trlbe, the lands and moneys to which he would be entltled If Ilving shall de- 
scend to bis beirs as bereln provlded and be allotted and dlstrlbuted to them 
accordingly. 

8. "Ail cblldren who bave not heretofore been llsted for enroUment llving 
May 25, 1901, born to citizens whose names appear upon the authentlcated 
rolls of ISOO or upon tbe authentlcated roUs of 1S95 and entitled to enroU- 
ment as provlded by the act of Congress approved March 1, 1901 (31 Stat. 861), 
shall be placed on the rolls made by said Commission. And if any such cbild 
bas died slnce May 25, 1901, or niay hereafter die, before receiving bis allot- 
ment of lands and distributlve share of tbe funds of the trlbe, the lands and 
moneys to which he would be entitled if llving shall descend to bis beirs as 
bereln provlded and be allotted and dlstrlbuted to them accordingly." 

And section 28 of the Original Creek Agreement (Act March 1, 
1901, 31 Stat. at Large, 861, c. 676) : 

28. "AU citizens who were llving on tbe flrst day of April, eighteen hun- 
dred and ninety-nine, entitled to be enroUed under section twenty-one of the 
act of Congress approved June twenty-eigbth, eighteen hundred and nlnety- 
eigbt, entitled 'An act for the protection of the people of the Indian Territory, 
and for other purposes,' shall be placed upon the rolls to be made by said 
commission under said act of Congress, and if any such citizen bas died slnce 
that time, or may hereafter die, before receiving bis allotment of lands and 
distributlve share of ail the funds of the trlbe, the lands and money to which 
he would be entltled, if llving, shall descend to hls beirs accordlng to the laws 
of descent and distribution of the Oreelc Nation, and be allotted and dlstrlb- 
uted to them accordingly." 

The court held that the restrictions in section 16 did not apply to 
allotments made in cases of members dying before receiving their al- 
lotment. After citing the cases of Rentie v. McCoy, 35 0kl. 77, 128 
Pac. 244, and Reed v. Welty (D. C.) 197 Fed. 419, the court said : 

"We think the better reasoning lies wlth the vlew that the restrictions ap- 
ply only to allotments made to llving citizens in their own right. Not only do 
the provisions of section 16 of the Supplemental Act lend themselvea to that 
View, but in those sections of both acts which deal wlth allotments on beîialf 
of deceased persons there Is no suggestion of a restriction upon aliénation. 
This différence in législative treatment doubtless was deliberate and reflects 
a corresponding différence in purpose. In Mullen v. United States, 224 U. S. 
448 [82 Sup. et. 494, 56 L. Ed. 834], a lilie question arose under the Original 
and Supplemental Acts relating to the Choctaw and Chickasaw lands, and 
we held that the restrictions upon aliénation imposed by those acts were ap- 
plicable to allotments to llving members in their own right but not to allot- 
ments on behalf of members then deceased. We do not perceive anything in 
the acts relating to the Creek lands which calls for a différent conclusion." 

See Greenlees v. Wettack, 43 Okl. 16, 141 Pac. 282, where the Su- 
prême Court of Oklahoma reached the same conclusion in regard to 
section 20 of the Cherokee Agreement. See, also, Adkins v. Arnold, 
235 U. S. 417, 35 Sup. Ct. 118, 59 L. Ed. 294; Woodward v. De Graf- 
fenried, 238 U. S. 284, 35 Sup. Ct. 764, 59 L. Ed. 1310; Welty v. 

Reed, 231 Fed. 930, C. C. A. (C. C. A. 8th) March 9, 1916; 

and Reed v. Welty (D. C.) 197 Fed. 419; also Rentie v. McCoy, 35 
Okl. 77 , 128 Pac. 244 — ail placing a similar construction upon the cor- 
respondingly similar section in the Creek Agreement. See, also, Han- 
cock V. Mutual Trust Co., 24 Okl. 391, 103 Pac. 566, placing a similar 
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construction upon section 22, the correspondingly similar section in 
the Choctaw-Chickasaw Agreement. 

An opposite conclusion has been reached by the Suprême Court of 
Kansas as to section 20 of the Cherokee Agreement in case of A4for- 
ris V. Greenlees, 90 Kan. 472, 135 Pac. 569, but we are unable to con- 
cur in the views therein expressed. 

It is said, however, that section 14 of the Cherokee Agreement has 
no counterpart in the Choctaw-Chickasaw Agreement, and that there- 
fore the holding in the Mullen Case is not conclusive. However this 
contention may be in regard to the Choctaw-Chickasaw Agreement in- 
volved in the Mullen Case, said section 14 of the Cherokee Agreement 
has an exact counterpart in the first portion of section 16 of the Sup- 
plemental Creek Agreement, which was construed by the Suprême 
Court in Skelton v. Dill, supra. Nevertheless the court said that it 
saw nothing in the acts relating to the Creek lands which called for 
a différent conclusion from that reached in the Mullen Case in regard 
tp the Choctaw and Chickasaw lands. 

It is contended, further, that the first portion of section 16 of the 
Supplemental Creek Agreement does not correspond with section 14 
of the Cherokee Agreeinent, but rather with section 15. This posi- 
tion is not tenable. It requires a mère comparison of the language in 
the first portion of section 16 of the Supplemental Creek Agreement 
with the language of section 14 of the Cherokee Agreement to show 
that they are an exact équivalent of each other, so far as concems 
that class of allotments which is restricted in aliénation. 

[2] Taking up the second question, as to the efifect of the act of 
April 26, 1906 (34 Stat. at Large, 137), it may be stated, without dis- 
cussion, that inasmuch as we hold that the lands allotted in the name 
of James Sunday were not restricted as to aliénation when they pass- 
ed to his heirs, it is not necessary to consider whether the act of April 
26, 1906, extended restrictions theretofore existing. 

It remains to consider, however, whether said act imposed restric- 
tions where none existed theretofore. Two sections are claimed to 
hâve this effect, section 19 and section 22. They read 'so far as ma- 
terial, as foUows: 

"19. That no fuU-blood Indian of the Choctaw, Chickasaw, Cherokee, Creek 
or Seminoler Tribes shall hâve power to alienate, sell, dispose of or Incumber 
in any manner any of the lands allotted to him for a period of twenty-flve 
years from and after the passage and approval of this act unless such restric- 
tion shall, prior to the expiration of said period, be removed by act of Oon- 
gress; and for ail purposes the auantum of Indian blood possessed by any 
member of said tribes shall be determined by the rolls of citizens of said 
tribes approved by the Secretary of the Interior: Provided, however, that 
such fuU-blood Indians of any of said tribes may lease any lands other than 
homesteads for more than one year under such rules and régulations as may 
be prescribed by the Secretary of the Interior; and in case of the inability 
of any full-blood owner of a homestead, on account of inflrmlty or âge, t» 
work or farm his homestead, the Secretary of the Interior, upon proof of suctt 
inability, may authorize the leasing of such homestead under such rulea and 
régulations: Provided further, that conveyances heretofore made by members 
of any of the Five Civillzed Tribes subséquent to the sélection of allotment 
and subséquent to removal of restriction, where patents thereafter issue, 
shall not be deemed or held invalid Bolely because said conveyances were 
made prior to issuance and recording or delivery of patent or deed ; but this 
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shall not be held or construed as affectlng the valldity or Invalldlty of any 
such conveyance, except as hereinabove provided; and every deed executed 
before, or for the making of whlch a contract or agreement was entered into 
before the removal of restrictions, be and the same la hereby, declared vold: 
Provided further, that ail lands upon whieh restrictions are removed shall 
be subject to taxation, and the other lands shall be exempt from taxation aa 
long as the title remains in the original allottee. 

"22. That the adult heirs of any deceased Indlan of either of the Flve Civll- 
ized Tribes whose sélection has been made, or to whom a deed or patent has 
been issued for hls or her share of the land of the tribe to which he or she be- 
longs or belonged, may sell and convey the lands inherited from such décè- 
dent ; and If there be both adult and miner heirs of such décèdent, then such 
minors may join in a sale of such lands by a guardian duly appointed by the 
proper United States Court for the Indian territory. And in case of the or- 
ganization of a state or territory, then by a proper court of the county in 
which said minor or minors may réside or In whlch sald real estate is situat- 
ed, upon an order of such court made upon pétition filed by guardian. AU 
conveyances made under this provision by hPirs who ax'e full-blood Indians 
are to be subject to the approval of the Secretary o£ the Interior, under such 
rules and régulations as he may prescribe." 

A careful reading of section 19 clearly indicates that it has référ- 
ence only to living allottees, and not to the heirs of allottees. In the 
instant case the heirs of James Sunday took not as allottees. See 
Shulthis V. McDougal, 170 Fed. 529, 95 C. C. A. 615. 

It is claimed, however, that section 22 is applicable. There is noth- 
ing in the language which specifically imposes restrictions on allot- 
ments theretofore unrêstricted, and especially when taken by the heirs 
of a deceased member on sélection by an administrator, and we think 
it more in consonance with the language used, and more in accord 
with the construction placed upon the restriction clauses of the several 
agreements above discussed, to hold that section 22 of the act of April 
26, 1906, does not impose restrictions upon lands theretofore unrê- 
stricted in the hands of heirs of a member of the Cherokee Tribe, who 
died before receiving his allotment, and where sélection was made by 
his administrator. 

In the case of Bartlett v. United States, 203 Fed. 410, 121 C. C. A. 
520, this court held that it was not within the power of Congress to 
impose restrictions upon the aliénation of lands allotted to an Indian 
after the restrictions imposed by prior laws had expired, and that acts 
gênerai in their terms should not be construed as intended to apply 
to such cases. In that case, 160 acres had been allotted on June 30, 
1902, to Moses Wiley, a duly enrolled three-quarter blood Creek In- 
dian, and patent issued to Wiley March 10, 1903. On January 26, 
1912, Wiley and his wife conveyed 120 acres, being the portion other 
than his homestead, to Bartlett, and Bartlett thereafter conveyed to 
Lashley. The United States filed its bill in equity to cancel the deeds 
fiom Wiley to Bartlett, and from Bartlett to Lashley, claiming that 
the act of May 27, 1908 (35 Stat. af Large, 312, c. 199) imposed re- 
strictions upon the aliénation of the Wiley land. The five-year origi- 
nal restriction had expired by limitation on the 7th of August, 1907. 
The act of 1908, se far as hère material, is found in section 1, and is 
as follows: 
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"That from and after sirty days from the date of thljHitct the statua of 
tbe lands allotted heretofore or hereafter to allottees of the Flve Olvllized 
Trlbes shall, as regards restrictions on aliénation or ineumbrance, be as fol- 
lows: ♦ • ♦ And ail. allotted lands of enroUed fuU-bloods, and enroUed 
mlxed-bloods of three-quarters or more Indlan blood, Ineludlng minors of such 
degrees of blood, shall not be subjeet to aliénation,, contract to sell, power of 
attorney, or any other ineumbrance prior to April twenty-sixth, nineteen 
hundred and tbirty-one, except that the Secretary of the Interior may remove 
sucb restrictions, whoUy or in part under such rules and régulations concern- 
Ing terms of sale and disposai of the proceeda for the benefit of the respective 
Indians as he may prescribe. The Secretary Qf the Interior shall not be pro- 
lilbited by thls act from continuing to removè restrictions as heretofore, and 
nothîng herein shall be construed to Impose restrictions removed from land 
by or under any law prior to the passage of this act. * • * '• 

The court in its opinion said : 

"It Is contended on the part of appellants that the foregoing act of May, 
1908, is inapplicable, as it expressly provided that the act should not be con- 
strued as imposing restrictions remoTed from land by or under any law prior 
to the passage of that act ; that, as the restrictions in this case had expired 
prior to the passage of the act, they came within the exception, for, as is ar- 
gued, the restriction betng imposed by an act of Congress, and limited to a 
period of flve years, when that perlod expired the restriction was removed 
by the law which' imposed it. It is unnecessary for us to pasa upon the cor- 
rectness of this statement, however, for we are of the opinion that it was not 
the intent, nor within the power, of Congress, to réimpose a restriction upon 
the aliénation of lands against which none at the time existed. True it Is 
that the Suprême Court, in Tlger v. Western Investment Co., 221 U. S. 286, 31 
Sup. et. 578, 55 L. Ed. 738, held that it was within the power ofi Congress to 
continue or extend the period of restriction against aliénation during the perl- 
od of an exlstlng restriction against aliénation. The Suprême Court, how- 
ever, in that case, expressly referred to the fact that the tltle to the allot- 
ment was still held by the United States in trust for the Indlan ; that, while 
the land was held by the United States in trust for the Indlan allottee, it 
was compétent for Congress to extend the trust period, and prohlblt aliéna- 
tion during such extended period. We flnd nothing in that case holding that, 
after the trust period had expired and both' the légal and équitable title had 
fully vested in the allottee, such allottee belng a citizen of the United States, 
Congress could thereafter reach out and withdraw the land from aliénation 
and taxation by the state and local municipallties. As soou as the tltle, botb 
légal and équitable, to the land in question became vested in Moses Wiley, it 
was subjeet to taxation by the state and county authorities, and Moses Wiley 
had fuU dominion over the same, notwithstanding in many respects the gov- 
emment still retalned a guardianship over him." 

It would seem to foUow that, if Congress had not the power to re- 
impose restrictions upon aliénation after the original restrictions had 
been removed, it would not hâve the power to impose restrictions 
where none whatever had theretofore existed. 

The Bartlett Case was affirmed by the Suprême Court in 235 U. S. 
72, 35 Sup. et. 14, 59 L. Ed. 137. The court, however, rested its dé- 
cision upon the ground that the restrictions which had at one time 
existed upon the Wiley land had been terminated by lapse of time, 
as contemplated by the law imposing them, and that such restrictions 
were "removed from the land by or under" the prior law, within the 
meaning of the excepting clause in the section of the statute of May 
27, 1908, above quoted. While the case was affirmed, therefore, the 
Suprême Court did not pass upon the question of the power of Con- 
gress to reimpose restrictions upon the aliénation where they had been 



SUNDAT V. MALLOET 537 

removedl We see no reason, however, for changing the opinion of 
this court in the Bartlett Case, as applied to the facts therein disclosed. 

United States v. Western Investment Co., 226 Fed. 726, 141 C. C. 
A. 482, was a case where Lewis Bird, a full-blood Indian, received an 
allotment on April 20, 1899, and died April 14, 1901. The allotment 
was therefore made prior to the ratification of the Original Creek 
Agreement, which was May 25, 1901. On April 24, 1907, his widow 
executed a deed to the Western Investment Company, and later the 
Western Investment Company, by its trustée in bankruptcy, conveyed 
to one Bilby. Under section 7 of the Original Creek Agreement, al- 
lotments made to citizens were inaliénable during five years from rati- 
fication of the agreement, except with the approval of the Secretary of 
the Interior. This period had expired prior to the conveyance by Mary 
Bird. However, the act of April 26, 1906 (34 Stat. 137), had been 
passed, which by section 22 provided that adult full-blood heirs of de- 
ceased Indians should make no conveyance without the approval of the 
Secretary of the Interior. It was held that the act applied and that 
Mary Bird could not make a conveyance without the approval of the 
Secretary of the Interior. It is to be noted that in this case the allot- 
ment had been made to a citizen, prior to the ratification of the Orig- 
inal Creek Agreement, and that his death occurred prior to the ratifi- 
cation of this agreement. 

The conclusion reached was based upon a holding that such an 
allotment was subject to restrictions as to its aliénation, and folio wed 
Welty V. Reed, 219 Fed. 864, 135 C. C. A. 534; but the latter case 
upon rehearing (231 Fed. 930, 145 C. C. A. 309) was reversed on this 
point, in view of the décision in Woodward v. De Graflfenried, 238i 
U. S. 284, 35 Sup. Ct. 764, 59 L. Ed. 1310. 

Brader v. James (Okl.) 154 Pac. 560, was a case where Cerena Wal- 
lace, a full-blood Choctaw Indian, died October 27, 1905. An allot- 
ment had been made to her during her lifetime. Her daughter, Rachel 
James, her sole surviving heir at law, on the 17th of August, 1907, her 
husband joining, attempted to convey a part of the lands inherited, con- 
sisting of the homestead and a portion of surplus lands. September 13, 
1909, the purchaser, Tillie Brader, quitclaimed to J. H. Brader, the de- 
fendant. The deed of Rachel James and husband to Tillie Brader was 
never approved by the Secretary of the Interior. Action was brought 
by Rachel James to recover possession. Under the Choctaw-Chickasaw 
Agreement, homestead lands became aliénable upon the death of the al- 
lottee and Ûie question in the case was whether the act of April 26, 1906, 
requiring the approval of the Secretary of the Interior applied. The 
court, after a full review of the authorities, held that it did, and that 
the statute was not unconstitutional. The court in its opinion called 
particular attention to the fact that the lands had been allotted to 
Cerena Wallace during her lifetime, and expressly ref rained from hold- 
ing that the same efïect would be given to the act of 1906, if applied 
to conveyances made by full-blood Indian heirs of enrolled tribal mem- 
bers who died subséquent to enroUment, but before selecting their al- 
lotments and where sélections were made thereafter by their adminis- 
trator. 



538 237 FEDERAL RBPORTEB 

In Sampson v. Staples (0kl.) decided a month later Jjy the same court, 
155 Pac. 213, the court held that the act of April 26, 1906, and the act 
of May 27, 1908, did apply to conveyances of inherited lands made in 
1910 and 1911 by full-bldod heirs of a Choctaw Indian who died in 
1903, and this though the ancestress died before receiving her allot- 
ment, and the allotment was selected in her name and descended to her 
heirs under section 22 of the Choctaw-Chickasaw Agreement, and that 
while the heirs of the deceased allottee had a right to convey their in- 
terest in the lands prior to the passage of the act of April 26, 1906, 
after its passage they could not do so without the approval of the Sec- 
retary of the Interior. 

The case last cited appears to be squarely in point, and to support 
the contention of the appellant hère. We feel, howèver, compelled to 
take a différent view. The same reasons which hâve led the courts to 
hold that restrictions upon aliénations in the several Indian Agreements 
above discussed do not apply to cases where heirs take lands selected 
by the administrator of the ancestor duly enrolled, but dying before 
allotment, lead us to the conclusion that section 22 of the Act of April 
26, 1906, was also not intended to apply to such cases. 

Congress, in passing the various acts heretofore discussed, was leg- 
islating for large classes of cases, and not for isolated instances. Fur- 
thermore, Congress was keeping in mind, while imposing restrictions 
upon the aliénation of thèse Indian lands : First, whether the restric- 
tions were necessàry in certain classes of cases ; and, secondly, to what 
extent. The broad plan of législation was to protect the allotments of 
lands made to individual living members, as such, whether while re- 
maining in the hands of the original allottee, or thereafter, while in 
the hands of his heirs ; the purpose being to conserve such allotments, 
first, for the benefit of the original allottee ; second, to a less full ex- 
tent for the benefit of his heirs. The plan of législation did not con- 
template restricting aliénations of ail lands that a fuU-blood Indian 
might in any wise acquire ; for example, by purchase, or in any other 
manner than from the government. In other words, it was not merely 
the relationship of guardian and ward between the government and 
the Indian that was the foundation and reason for restrictions upon 
aliénation of his land, but it was this relationship plus the plan of dis- 
tributing allotments of lands in severalty to living members of the sev- 
eral tribes, and the restrictions were limited to the reasonable carrying 
out of the plan. It was in view of such considérations that restrictions 
were imposed upon aliénation of allotments to living members, first, 
while in the hands of the allottee ; and, secondly, to a less extent while 
in the hands of the heirs. 

There would naturally be two classes of heirs of the duly enrolled 
members: The first class, those heirs whose ancestors became actual 
allottees ; the second class, those whose ancestors were duly enrolled, 
but died before receiving allotment. The first class would be pre- 
sumably large; the second, naturally, comparatively small. Further- 
more, in the second class would be naturally many persons who were 
living at the time of the taking eiïect of the enrollment, and who would 
be themselves enrolled and entitled to allotments, and such allotments 
would carry the usual restrictions, so that the necessàry protection 
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would be afforded them in connection with their own allotments. In 
the instant case, ail of the heirs of James Sunday were themselves duly 
enroUed. It is true that there might be full-blood heirs born, after the 
final enrollment date, to an Indian duly enrolled, but who died bef ore 
receiving his allotment ; but such a class would in the nature of things 
be very small and was probably deemed by Congress negligible. It 
was doubtless with thèse considérations in mind that Congress, in mak- 
ing the several Indian Agreements, saw fit not to place restrictions 
upon aliénation in cases where the lands were taken by heirs of ances- 
tors duly enrolled, but dying before allotment. The same considéra- 
tions lead us to believe that Congress did not intend to impose restric- 
tions upon such lands by the act of April 26, 1906. By the provisions 
in the several Indian Agreements, Congress had definitely relinquished 
its hold upon such lands. The lands did not become subject to restric- 
tions at the time they were taken by the heirs ; and it would seem to 
require very plain language to show an intention on the part of Con- 
gress to impose new restrictions as to such lands, where no restrictions 
whatever had theretofore existed. 

It is our opinion that the lands in question were taken by the heirs 
of James Sunday, deceased, f ree f rom any restrictions upon aliénation ; 
f urthermore, that the act of April 26, 1906, was not intended to place 
restrictions upon the aliénation of such lands, and did not in fact do so. 

The judgment and decree of the lower court is afïirmed. 
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(Circuit Court of Appeals, Elghth Circuit. October 30, 1916.) 

No. 4723. 

1. Minus and Minebaijs ©=81 — Enforcement of On. Lease — Evidence. 

In a suit by a lessee of oll land to enjoln opérations thereon by a later 
lessee, évidence offered by défendant to sbow the large increase in tlie 
value of the land, due to its development of the same, to affect complain- 
ant's equities, was properly excluded, where at the tlme of such develop- 
ment défendant had actual knowledge of complalnant's lease. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 211 ; 
Dec. Dlg. <@=>81.] 

2. Mines and Mineeals iS=>81 — Bnfobcement of On, Lease — Lâches.' 

A delay of 16 months after the exécution of an oll lease before suit 
was commenced for its enforcement does not constltute lâches, in the ab- 
sence of évidence showing that the situation had so changed as to render 
the enforcement of the lease Inéquitable. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 211 ; 
Dec. Dlg. (S=381.] 

3. Mines and Minebals <g=974 — On, Lease — ^Assignée — ^Notice of Priob 

Lease. 

Where an assignment of an oll lease requlred the consent of the lessor, 
and the Instrument by which such consent was granted recited the exé- 
cution of a prior lease by the lessor, and bound the assignée to défend 
any suit thereon, and also provided that its conditions should be binding 
on the assigne of the parties, a subséquent assignée, whlch assumed the 

^=>For oUier casM bm sam* topic & KEY-NUMBBR In ail Key-Numberal DigeaU & Indexas 
*Reliearliig denled January 10, 1917. 
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obligations of its assignor, was not an Innocent purchaser wlthont noUce- 
with respect to the prlor lease. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. § 202 ; 
Dec. Dlg. <S=»74.] 

Appeal from the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Suit in equity by W. L. Valentine and others against the Mexico- 
Wyoming Petroleum Company and others. Decree for complainants^ 
and défendants appeal. Affirmed. 

Henry E. Lutz, of Denver, Colo., for appellants.' 

Cari L. Sackett, of Sheridan, Wyo. (W. S. Metz, of Sheridan, Wyo.^ 
and C. A. Zaring, of Basin, Wyo., on the brief), for appellee Valen- 
tine. 

Before CARLAND, Circuit Judge, and TRIEBER and VAN VAI^ 
KENBURGH, District Judges. 

CARLAND, Circuit Judge. This was a suit în equity, brought in 
the District Court of the United States for the District of Wyoming, 
by the holder of an oil and gas lease covering a tract of land in Hot 
Springs county, Wyo., to enjoin opérations under a later and similar 
lease, and to obtain a discovery and accounting in respect of the oil 
and gas produced and sold in the course of opérations already had. 
A trial was had upon pleadings and proofs, and a decree rendered in 
favor of appellee, Valentine. 

The Mexico- Wyoming Petroleum Company and the Great Donie Oil 
Company appealed from the decree. The appellee claimed the right 
to the possession of the premises in question for the purpose of min- 
ing oil and gas under a lease executed and delivered by Quintin Little- 
john and Agnes, his wife, for the term of 10 years, to one H. B. Gates, 
on the Ist day of April, 1914. On April 4, 1914, Gates transferred the 
lease to one Charles E. Orchard; a foniial written assignment there- 
of from Gates to Orchard being made on April 23, 1914. On May 9, 
1914, Orchard by a written assignment duly executed transferred the 
lease to the appellee. On the same day, appellee delivered the lease 
to the county clerk of Hot Springs county, Wyo., for record and paid 
the recording fées. 

The appellants claim the right to the possession of the same prem- 
ises for the purpose of mining oil and gas under a lease executed 
and delivered by Quintin Littlejohn and Agnes, his wife, and William 
Littlejohn, and Jessie, his wife, for the term of 5 years, to one X. 
Whiting on August 3, 1914. This lease was duly recorded in the office 
of the county clerk and ex officio register of deeds for Hot Springs 
county, Wyo., August 10, 1914. On October 10, 1914, Whitmg en- 
tered into an agreement with one Foley, trustée for the Mexico- 
Wyoming Petroleum Company, to assign said lease to Foley when this 
could be done ; and thereafter on December 12, 1914, Foley, trustée, 
procured the written consent of the Littlejohn brothei's and their wives 
to the assignment of the Whiting lease to the Mexico-Wyoming Pe- 
troleum Company, and on the 17th day of December, 1914, Whiting 
assigned the lease to the Petroleum Company, which entered into pos- 
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session of the land and commenced development. On July 26, 1915, 
the Mexico-Wyoming Petroleum Company assigned the Whiting lease 
to E. J. De Sabla, Jr., and on August 23, 1915, De Sabla assigned the 
sarae to the Great Dôme Oil Company. After the transfer of the 
Whiting lease" to it, the Great Dôme Oil Company entered into pos- 
session of the premises in question, and has remained in possession 
ever since. 

Before entering into the discussion of the merits, we will notice 
certain assignments of error based upon the admission and exclusion 
of évidence by the trial court. It is claimed that the trial court erred 
in admitting in évidence certain notices dated October 28, 1915, and 
signed, respectively, by the attorney for appellee and his lessors, re- 
quiring appellants to vacate the premises in controversy and cease 
further trespassing thereon. Thèse notices were served upon appel- 
lants on the day of their date, which was over a month after the prés- 
ent action had been commenced. The admission in évidence of thèse 
notices was objected to, for the reason that they could not aflfect the 
rights of the parties after suit brought. It was stated by counsel for 
appellees, when the notices were offered, that they were oflfered to 
prove notice. It is clear, we think, that the notices ought not to hâve 
been admitted ; but the trial was to the court, and the admission of the 
notices could not hâve prejudiced appellants, as appears from the 
record, and they will not be allowed to do so hère. 

At the time H. B. Gates assigned his lease to Orchard, as above 
stated, Orchard deposited to the crédit of the Littlejohns in the First 
National Bank of Worland, Wyo., the sum of $400, as the annual 
rental to be paid in advance on the lease for the year 1915. When the 
witness Gates was upon the stand for appellants, their counsel in- 
quired of the witness as to what was donc with the $400 after it was 
deposited in the First National Bank. The question was objected to, 
and the objections sustained. Then counsel made the f oUowing ofïer ; 

"We offer to prove by this witness that in January of this year the plalntiff, 
Mr. Valentine, took the -^00 spoken of as the payaient on the Gates lease and 
had It transferred to his own crédit, and put it into a certlficate qt deposit in 
his own name, and to prove that this was donc by the direction of Mr. Qulntln 
Littlejohn and Mr. Valentine." 

An objection was sustained to this offer. Then counsel made the 
following offer: 

"Leaving out of that offer the matter about the form of the certifléate, I 
désire to olïer to prove by this witness that in January of this year, Mr. Gates 
being personally présent, Mr. Valentine took this money which the Little- 
johns were refusing to recelve on the lease, on the ground that the lease had 
not been compUed with, and other ground; that Qulntln Littlejohn dlrected 
that it be turned back, and Mr. Valentine, the plalntiff hère, took it and ap- 
plled it to his own use." 

This last offer was objected to as incompétent, ir relevant, and im- 
material, and for the further reason that it assumed matters not prov- 
en. The objection was sustained as to its form. 

The object of the offer was for the purpose of showing that the 
parties to the Gates lease had abandoned it, and therefore it could not 
be the foundation of any rights ; but the évidence shows beyond con- 
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tradiction that Orchard, while he was the owner of the lease, de^ 
posited the money according to the terms of the lease, and the Little- 
johns were made défendants in this action, and by their answer, veri- 
fied by Quintin Littlejohn, are hère asserting the vaHdity of the lease, 
and asking that the same be adjudged a valid instrument. If the les- 
sors and lessees are satisfied as to the payment of the rental, the ap- 
pellants may not complain. The offer was objectionable in matter of 
form. It (Ûd assume facts not proven. Again, on cross-examination 
of William D. Littlejohn, a brother of Quintin Littlejohn, and who 
claimed some interest in the land in question, counsel for appellants 
went into the question as to whether the Littlejohns received the $400. 
As the questions asked related to a matter not brought out in chief, 
appellants were boimd by the answers, and the testimony showed that 
there had been no abandonment of the lease. There was no error in 
refusing the offers. 

[ 1 ] When the witness Whiting was upon the stand, counsel for ap- 
pellants inquired of him as to the effect, if any, which the discovery 
of oil on the premises in question by Whiting and his assignées had 
upon the value of the property. This question was objected to, and 
the objection was sustained, whereupon counsel made the foUowing 
offer: 

"We offer to prove by the witness that by their labors In thla matter they. 
Increased the value of the property trom not exceedlng $40 an acre to 
about $5,000 an acre." 

This was objected to as incompétent, irrelevant, and immaterial, and 
the objection was sustained. This offer of proof was made in con- 
nection with the défense of lâches. It was for the purpose of show- 
ing that during the time Valentine was inactive in the assertion of 
his rights, namely, from May 9, 1914, to the time this suit was com- 
menced in September, 1915, the premises in question, through the 
labors of appellants, had greatly increased in value, and therefore that 
it would be inéquitable to enforce the rights of appellee, if any, against 
them. The offer was properly refused, for the reason that, when the 
first well was brought in upon the premises in July, 1915, the Mexico- 
Wyoming Petroleum Company had actual notice of the Gates lease, 
and the two wells, which the évidence shows were brought in by the 
Great Dôme Oil Company, were both brought in after the commence- 
ment of the suit, and therefore ail the labor and expenditure of money 
which in any way enhanced the value of the premises was done with 
full knowledge of the claims of appellee under the Gates lease. There 
was no error, therefore, in refusing this offer. 

At the trial Whiting testified that on May 10, 1913, he had a conver-r 
sation with Quintin Littlejohn, in which Littlejohn promised him (Whit- 
ing) that he would give him a lease of the land in question at any time 
when he (Whiting) was ready to begin opérations in the field. It was 
further claimed that Whiting went into the possession of the land 
in July, 1913, and remained in possession of the same until August 3, 
1914, when the written lease was executed; this for the purpose of 
having the Whiting lease take effect by relation as of the date of the 
oral promise, and thus avoid the statute of frauds and antedate the 
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Gates lease. In this state of the case, when Whiting was upon the 
stand, counsel for appellants made the foUowing oflfer: 

"We ofifer to prove by the witness that the terms of the written lease, as 
executed in August, 1914, were the same as the terms under the agreement 
made wlth Mr. Quintin Littlejohn, who was then the owner of the land in 
1913." 

This oflFer was objected to as incompétent, ir relevant, and imma- 
terial, and for the further reason that the alleged agreement was void 
under the statute of frauds. This objection was sustained. There was 
no errer in this ruling for at least two reasons; one being that the 
évidence in the record shows beyond question that Whiting had no 
such possession of the premises as would take the transaction out of 
the statute of frauds. Whiting testified himself that from November, 
1913, to the next July, he only had some stuff in a cabin situated on 
the premises, and was not there himself at ail. The other is that Whit- 
ing, on cross-examination, was interrogated by counsel for appellee 
as to the same matter to which the offer referred, and Whiting with- 
out objection testified tliat the oral arrangement that he had with the 
Littlejohns was practically the same as the written lease. 

Counsel for appellants, after the witness Whiting had been allowed 
to testify fully as to his oral agreement with Quintin Littlejohn in 
regard to a lease, and as to his possession of the premises in question 
at the time appellee became the owner of the Gates lease, made an 
omnibus offer to practically prove his whole case on this branch of 
it, to which the court replied that he thought Mr. Wïiiting had tes- 
tified fully as to the oral agreement, and as to his possession, and 
that, if he had not, he would be permitted to so testify. Mr. Whit- 
ing was not sworn, nor any other witness. Thereupon the court de- 
nied the offer. We do not think there was any error in this ruling. 
The court was willing to admit any évidence that could be said to 
be material, if it did not already appear in the case. 

Coming to the merits, the record discloses that appellants sought 
by their évidence to make three défenses : (1) Lâches ; (2) actual 
possession of the premises by Whiting under an oral promise for a 
lease at the time the Gates lease was taken and assigned, with the 
conséquent claim that appellants had an équitable leasehold estate 
superior to that of appellee; (3) that the ,Great Dôme Oil Company 
was an innocent purchaser in good faith, for value, of the lease- 
hold granted by the Whiting lease. 

[2] So far as the défense of lâches is concerned, it may be sum- 
marily dismissed from considération. From the time the Gates lease 
was executed to the time of the commencement of this action was 
about 16 months. This would be far within the statute of limitations 
in an action at law; hence the burden of showing that the enforce- 
ment of the Gates lease would be inéquitable was upon the appel- 
lants. Mère lapse of time does not ordinarily constitute lâches. The 
situation of the parties raust hâve so changed as to render the pros- 
ecution of the suit inéquitable. Schwartz v. Loftus, 216 Fed. 320, 
132 C. C. A. 464 (8th Cir.), and cases cited. 

In the présent case the change in the situation of the parties. 
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growîng out of the development pf the land, was made by appellants 
with actual knowletlge of the Gates lease, and for reasons herein- 
bef ore stated, in discussing the admission of testimony, the défense 
of lâches cannot prevail. Whatever the rights of appellants may 
hâve been, if Whiting, under an oral promise for a lease, had gone 
into the actual possession and occupancy of the premises in question, 
and continued in such possession, a question which we find it un- 
necessary to décide, there was no actual and continued possession 
in this case ; and a court of equity would not be authorized to decree 
spécifie performance of the oral promise on the character of the 
possession maintained by Whiting, assuming his own évidence to 
be true. Beyond question he was not in possession and occupancy 
of the land when the Gates lease was executed and assigned. Was 
the Great Dqme Oil Company an innocent purchaser? 

[3] When the Gates lease was recorded on May 9, 1914, the record 
made showed no certificate of acknowledgment. It is claimed that 
the lease was never acknowledged, but a certificate of acknowledg- 
ment, made by Mr. Robertson, a United States commissioner for 
the district of Wyoming, appeared upon the lease when offered in 
évidence. In September, 1915, at the request of Mr. Zaring, an 
attomey for Mr. Valentine, the recorder of deeds added to his record 
a copy of this acknowledgment. This act of the recorder, however, 
amounted to nothing, as he had no power to change the record al- 
ready made. The only way that the instrument could be recorded, 
so as to show the acknowledgment, would hâve been to refile the 
instrument for record, and then it would only be constructive notice 
from the date of the last filing. EHiott v. Peirsol, 26 U. S. (1 Pet.) 
328, 7 h. Ed. 164. The trial court found that the exécution of the 
lease was acknowledged by the lessees on the day of its date, April' 
1, 1914, and there is abundant évidence to sustain this finding. Un- 
der the laws of Wyoming before the lease could be lawfully recorded, 
it must hâve been acknowledged. The record, therefore, showed that 
the lease was not entitled to be recorded. Many décisions are cited 
upon the question as to whether such record is constructive notice 
of the lease itself. 

There are three gênerai classes of cases upon this question. There 
is a line of décisions which décide that, where the instrument itself is 
defective by reason of the fact that it was not properly witnessed or 
acknowledged, or contained some other vital def ect, and was not enti- 
tled to record, although such defective instrument was recorded, it was 
not sufficient to charge a subséquent purchaser with notice. There is 
another line which décide that where the instrument was properly exe- 
cuted, witnessed, acknowledged, and entitled to record, but by some 
omission or mistake of the clerk the record is defective, the incomplète 
record, although due entirely to a mistake of the clerk or recorder, 
would not constitute constructive notice. There is still another line de- 
ciding that the entries upon the receiving and abstract book, when taken 
in connection with the record book, although the record was imperf ect, 
taken together, are sufficient to constitute constructive notice, and 
that the party dealing with the land, either as purchaser or lessee, 
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was put upon inquiry, and would be bound by ail that a reasonable 
inquiry would disclose. 

The law of Wyoming in regard to the question of notice is found 
in section 3653 of the Wyoming Compiled Statutes of 1910: 

"Each and every deed, mortgage, Instrument or conveyance touchlng any 
Interest in lands, made and recorded accordlng to the provisions of law, 
shall be notice to and take precedence of any subséquent purchaser or pur- 
chasers of sueh land from the tlme of the dellvery of any such Instrument at 
the office of the register of deeds of the county In whlch the lands described 
In such Instrument are situate, for record." 

The Suprême Court of Wyoming, so far as we are advised, has 
not construed this section with référence to the point in question. 
The argument that under this section an instrument must be recorded 
in accordance with the laws of Wyoming before it is notice is very 
forcible. The laws of Wyoming require an instrument to be acknowl- 
edged before it can be recorded; hence it would appear reasonable 
to say that the record of an instrument which shows on its face that 
it was not entitled to be recorded is not notice. We do not think, 
however, that it is necessary to décide this question in the présent 
case. 

The évidence clearly shows that, when Whiting obtained bis lease 
on August 3, 1914, he was told of the Gates lease, and that the as- 
signée thereof, Orchard, had paid the rental as provided for there- 
in, and that the money had been accepted; that Whiting orally 
agreed to protect the Littlejohns against any litigation or damages 
by reason of the Gates lease. The Whiting lease contained the fol- 
lowing provision: 

"It Is understood between the parties to this agreement that ail conditions 
betweeu the parties hereunto shall extend to thelr heirs, executors, adminis- 
trators, siiccessors, and assigns. This contract not assignable to any other 
than the Big Hom "Wyoming 011 Company, except by written consent of flrst 
parties." 

In the agreement and consent to the assignment of the Whiting 
lease, executed December 14, 1914, by the Littlejohns and Foley, trus- 
tée of the Mexico-Wyoming Petroleum Company, there appears the 
foUowing agreement: 

"And the said party of the second part further agrées with sald parties of 
the flrst part that It wlll défend any and ail actions at law brought in any 
court by. H. B. Gates or hls assigns, under and by vlrtue of any rights claimed 
under a certain oil and gas lease obtained by false and fraudulent représen- 
tation and entered into by and between the said parties of the flrst part and 
said H. B. Gates, dated April 1, 1914, recorded in the office of the coimty 
clerk and ex offlclo register of deeds in and for Hot Springs county, Wyo- 
ming, Instrument No. 1605, recorded on May 9, 1914, on pages No. 148, 149, 150 
of Mic's Records, and that it wlll pay ail court costs and attorney's fées neces- 
sary In such défense, and ail damages assessed by the court against parties of 
the flrst part in favbr of H. B. Gates, or hls assigns, and if said party of the 
second part shall fail ta make sald défense to any such suit, or pay said 
court costs and attorney's fées for such défense, this lease shall be null and 
void, and they shall forfelt any and ail rights acquired hereunder. * • • 
And for the true and faithful performance of each and ail the covenants and 
agreements above mentloned, and in said lease, sald parties bind themselves, 
thelr heirs, administrators, executors, and assigns. And parties of the 
237 F.— 35 
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second part hereby walve ail rlght and clalm for damages agalnst first par- 
ties, in case thq H. B. Gates lease shall be declared superlor by the courts." 

On December 18, 1914, the board of directors of the Mexico- 
Wyoming Company by resolution assumed the obligation raade by 
Foley, trustée, as to protecting the Littlejohns against the Gates 
lease, and released Foley therefrom. July 26, 1915, as has been 
stated the Mexico- Wyoming Petroleum Company assigned the lease 
to E. J. De Sabla, Jr. August 23, 1915, De Sabla, Jr., assigned the 
lease to the Great Dôme Oil Company. The last two assignments 
referred to the fact that the assignors had obtained title through 
mesne assignments from Whiting. De Sabla testified that he read 
the Whiting lease before taking an assignment thereof. If he did 
so, he must hâve learned that the lease could not be assigned with- 
out the consent of the Littlejohns, and that the conditions of the 
lease by the terms thereof extended to the heirs, executors, admin- 
istrators, successors, and assigna of the parties to the lease. The 
consent of the Littlejohns was in the direct chain of title under the 
Whiting lease, and ail purchasers were bound to take notice of it. 
The consent of the Littlejohns to the assignment of the lease to 
Foley, trustée, did not exhaust this provision of the lease, so that 
any future assignment could be made without the consent of the 
Littlejohns. De Sabla, having read the lease and being acquainted 
with this provision in regard to consent, received sufficient knowl- 
edge to put him upon inquiry as to whether his assignor had ever 
received the required consent, and this inquiry pursued would hâve 
developed the agreement between Foley and the Littlejohns. Symmes, 
who investigated for De Sabla the title to the property described in 
the Whiting lease, and made a report thereof to him, knew of the 
Gates lease. 

The testimony of Whiting, Symmes, Stoddard, and Foley, together 
with their contracts and the records of the Mexico-Wyoming Petro- 
leum Company, showed that they had examined fully into the title 
of the Whiting lease, and had full knovvledge of the Gates lease^ 
The Great Dôme Oil Company was organized in Nevada by De Sabla 
and Symmes, and Stoddard and Symmes became directors thereof. 
Both De Sabla and the Great Dôme Oil Company employed Symmes 
as gênerai manager, and Whiting as super intendent in the field, in 
charge of the properties. The Great Dôme Oil Company gave $1,- 
200,000 par value of its capital stock to the Mexico-Wyoming Pe- 
troleum Company for the title to the lease, and also assumed as a 
part of the purchase price ail the debts and obligations of the 
Mexico-Wyoming Petroleum Company, which included the obliga- 
tion to fight the Gates lease and pay the costs and attorney's fées 
that might be incurred in contesting the same. This évidence shows 
that the Mexico-Wyoming Petroleum Company had a very decided 
interest in the Great Dôme Oil Company. Whiting was superin- 
tendent of the Mexico-Wyoming Petroleum Company, and was con- 
tinued as superintendent of the Great Dôme Oil Company. Symmes, 
who was gênerai manager of the Mexico-Wyoming Petroleum Com- 
pany, was continued as manager of the Great Dôme Oil Company. 
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Stoddard, who was président of the Mexico-Wyoming Petroleum 
Company, became a director of the Great Dôme Oil Company. 

The burden of proof in showing that appellants were innocent 
purchasers of the Whiting lease was upon the appellants. A careful 
reading of the évidence can resuit in but one conclusion, and that is 
that De Sabla and the men who controlled the Great Dôme Oil Com- 
pany ail knew of the Gates lease, either actually or were in pos- 
session of facts which, if investigated, would hâve led to such knowl- 
edge. That we cannot review the motion for a rehearing is well 
settled. We bave net relied upon the findings of the trial court, 
although they are ail sustained by évidence in the record, but bave 
carefully gone through the évidence on our own account, and are 
of the opinion that the decree below must be affirmed. 

And it is so ordered. 



UNITED PRESS ASS'N v. NATIONAL NEWSPAPER ASS'N.* 

(Circuit Court of Appeals, Elghth Circuit. November 2, 1916.) 

No. 4638. 

1. CoNTRACTs <g=3324(2) — Renunciaïion — Remedt or Injtjbed Pabtt. 

Wliere one party répudiâtes a continulng contract, the injured party 
may (1) treat the contract as rescinded and recover on a quantum merult 
so far as he has performed ; or (2) Iceep the contract alive for the beneflt 
of both parties, being at ail tlmes hlmself ready and able to perform, and 
at the end of the time speclfied in the contract sue and recover under the 
contract; or (3) he may treat the répudiation as putting an end to the 
contract for ail purposes of performance, and sue to recover so far as he 
has performed, and for the profits he would bave reallzed, if he had not 
been prevented from performing. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1551-1557 ; 
Dec. Dig. <S=p.324(2).J 

2. OoNTBACTs <S=313(2) — Renunciation — Remkdy op Injubkd Partt. 

Défendant, a newspaper publisher, coutracted with plalntiff for news 
service for a term of years, to be paid for weekly in advance. Before 
expiration of the term défendant notifled plalntiff that it would no longer 
perform, but desired to continue a part of the service contracted for. 
Held, that the fact that plalntiff continued performance for another month, 
while the parties were negotlating, although it recelved no payments, dld 
not preclude it from then treating the contract as ended because of de- 
fendant's refusai to perform. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. § 1279 ; Dec. Dig. 
<S=:j313(2).] 

S. CoNTEACTS ^=313(2) — Renunciation — Remedy of Injured Party. 

At the expiration of a month plalntiff notlfied défendant that, unless 
arrearages were paid withln three days, it would consider the default as 
a breach, and proceed to collect the amount then owlng for service ren- 
dered, "and the damages accrulng to us on account of the failure on your 
part to carry out the contract." Hcld, that such notice was not to be 
construed as referrlng alone to the nonpayment of installments, but to de- 
fendaut's refusai generally to perform, and that plalntiff was entitled to 
recover, not only the Installments due up to that time, but aiso for loss of 
future profits. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1279 ; Dec. Dig. 
<S=j313(2).] 

â=3For other cases see aame topic & KEY-NUMBER In ail Key-Numbered Digest* & Indexas 
*Reliearlng denled January 10, 1917. 
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In Error to the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

Action at law by the United Press Association against the National 
Newspaper Association. Judgment for plaintiff, from which it brings 
error. Reversed. 

For opinion below, see 227 Fed. 193. 

G. B. Arnold, of St. Louis, Mo. (Tyson Dines, Jr., of Denver, Colo., 
and J. W. Curts, of Cincinnati, Ohio, on the brief), for plaintiflf in 
error. 

Frank M. Lowe, of Kansas City, Mo. (John T. Bottom, of Denver, 
Colo., on the brief), for défendant in error. 

Before . CARLAND, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, District Judges. 

CARLAND, Circuit Judge. Plaintiff in error, hereinafter called 
plaintiff, brought this action against the défendant in error, hereinafter 
called défendant, to recover the sum of $875, due on a contract ex- 
ecuted between the parties November 1, 1909, and for loss of future 
profits by reason of the wrongful refusai of the défendant to further 
perform the same. The cause was tried to the court, and findings of 
fact and conclusions of law were made. The défendant in its answer 
admitted the making of the contract, but denied that it ever refused 
to, perform the same, and also alleged that the plaintiff on its part 
whoUy failed and refused to perform the contract. The answer also 
tendered the sum of $875 as payment in fuU for ail day and Satur- 
day night reports fumished défendant for the weeks ending Febru- 
ary 11, February 18, February 25, March 4, and March 11, 1911, and 
paid said sum into court. 

A large amount of évidence was taken as to whether the plaintiff 
had fumished the défendant with reliable and authentic news. Just 
upon what theory this évidence was taken does not appear, as the 
answer of the défendant did not allège that it refused to perform the 
contract and was justified in so doing ; but as the court did not deem 
it necessary to make any finding upon this issue; and as the défendant 
did not sue out a writ of error, and now makes no complaint of the 
failure to so find, the whole question may be dismissed from further 
considération. The court found the facts substantially as foUows: 

Plaintiff and défendant entered into a contract November 1, 1909, 
by the terms of which plaintiff was to deliver to défendant for a period 
of five years ending November 1, 1914, its full day and Saturday 
night reports, and to receive as compensation therefor $150 per week 
for the first 12 months and $175 per week thereafter weekly in ad- 
vance, and in addition thereto défendant was to furnish plaintiff with 
the local news within 25 miles of the office of its newspaper, the Kan- 
sas City Post, and to provide a suitable office for plaintiff's operator. 
While the contract was being performed by both parties, except as 
to the nonpayment of certain weekly installments by the défendant 
on February 7, 1911, F. G. Bonfils, président of défendant, sent a 
telegram to plaintiff reading as foUows: 
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"Kansas City, Mo., Feb. 7. ' 
"C. D. Lee. We désire to notlly you that we do not flnd the United Presa 
service satisfactory nor accordlng to your représentations to us. You will 
therefore discontinue the dally service after this week. We would llke to 
contract vrith you for your Saturday night service alone. F. G. Bonflls, The ' 
Kansas City Post. 4:20 P." 

In reply thereto plaintiflf sent the following telegram: 
"Pald Nlght Letter New York, February 7, 1911. 

"F. G. Bonflls, The Kansas City Post, Kansas City, Missouri. Your telegram 
received. In vlew of the fact that we hâve received no Intimation that service 
was un satisfactory or In any respect not in keeping wlth our représentations 
we feel that your contract obligations should be f ulfiUed. You hâve always 
nsed our service liberally and there Is every indication of its value to the Post. 
We hâve eutered into other arrangements and made blnding arrangements 
based upon our contract wlth the Post, and such an outcome would represent a 
serious loss to the United Press. C. D. Lee." 

On February 11, 1911, défendant, by its président, F. G. Bonfils, 
wrote the following letter to plaintiff : 

"W. F. Loehrldge, Agent, United Press Ass'n, Office — ^Dear Sir: We are in 
recelpt of two telegrams from Mr. C. D. Lee, first vice président of your 
Company, touchlng the matter of the dlscontlnuance of the day service under 
contract made wlth your company in November, 1909, and we bave this to say: 

"First. We bave no disposition to do anything harsh In référence to this 
matter. We slmply are determlned not to continue the day service, and if. In 
the dlscontlnuance of that service, your company wlU refuse to supply us wlth 
the nlght service, then In that case we wlll discontinue both day and nlght 
service, for the reason that the day service bas not been satisfactory. The 
terms of the contract on the part of your company hâve not been complied 
wlth, and, for that reason, we are determlned to discontinue that portion of 
the service. 

"Second. We are perfectly wilUng to let you remain and occupy the space 
you now bave, and to furnish you wlth such news Items as you may désire to 
use, provided your company wlll discontinue the day service and fumlsh us 
wlth the nlght service, so that there wlll be no unpleasant relatlonship exlst- 
'Ing between our office and yourself. 

"Thlrd. If, however, your company refuses to discontinue the day service, 
and refuses to let us bave the nlght service as we bave requested, then and in 
that case, by virtue of your own act, It will become necessary for you to 
remove your bureau from our building and seek a location elsewhere. It 
wlll, therefore, be a matter for you to détermine, and the resuit wlll dépend 
upon your own actions. 

"We request a definlte and positive answer, and would ask that you take 
time to obtaln such answer in full from your company, and, untll that tlme, 
the matter wlll be left open. 

"Very truly yours, [Slgned] F. G. Bonflls." 

February 14, 1911, plaintiff wrote défendant as foUows: 

"United Press Association, 

"New York City, February 14th, 1911. . 

"Mr. F. G. Bonfils, The Kansas City Post, Kansas City, Missouri— Dear 
Mr. Bonflls: Your letter of February llth, addressed to W. F. Loehrldge, 
agent of the United Press at Kansas City, bas been forwarded to this office. 
Its recelpt Is hereby duly acknowledged. 

"In the flrst place, I am very f rauk to say that the flrst notlflcatlon of your 
désire to alter the terms of our agreement provldlng for the delivery of our 
day and Saturday nlght reports, and for office room and news faclUtles at 
Kansas City, was a great surprise to me, particularly in vlew of the fact that 
this came in the form of an order to discontinue service of the day report. 
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without the glvlng of any reason beyond the gênerai statement In a second 
communication, that the service was not satisfactory. 

"When I was In Kansas City a week or se ago, Mr. Charles Bonflls told me 
that the Post was under the necesslty of eflecting économies, and that, whlle 
• he had no fault to flnd wlth the United Press, he thought that he wonld glve 
up our service If It could be done, but that he knew nothlng about your contract 
obligations. In vlew of the fact that we hâve served the Post for over a year 
with both the day and Saturday night reports, and hâve had every reason to 
believe that service was not only satisfactory, but very useful, your complalnt 
that It Is not now satisfactory, taken In connection wlth the plea of Mr. Charles 
Bonflls that économies were necessary, strikes us as not belng entlrely apropos. 

"It strikes us as belng still more Inconsistent that, whlle complalnlng that 
the day service Is unsatisfacory, you want to continue our Saturday nlght 
service ; this In vlew of the fact that the TJnlted Press has establlshed a flrst- 
class réputation as an aftemoon news service association. If we are entitled 
to news facilitles and bureau room In your office and to continue the ,Saturday 
night service, we do not see why the agreement should not be carrled ont In its 
entirety, as ail of thèse matters are covered by and contained In the same 
agreement, which agreement names a joint rate to be pald for both services. 

"The United Press entered Into its agreement wlth the Post in good faith, 
and furthermore, believlag that mutual considérations, as well as the strict 
letter of the contract, would lead both of us to carry out the full term of the 
contract, we establislied a bureau in Kansas City and entered Into contracts 
wlth other papers to provide service from that point. Your failure to carry 
out the agreement In Its entirety does not only mean a considérable financial 
loss to us, as well as a loss in a news way, but would undoubtedly force litl- 
gations upon us by papers with whom we hâve made contracts based upon 
our agreement with the Post, and ail made In good faith. 

"Under the drcumstances, we do not feel justlfied In alterlng the terms 
of our agreement under date of November 1, 1909, and in taklng thls vlew of 
the matter we feel that we are working no hardship on the Post, as we believe 
that our service Is In many respects one of your most valuable assets. The 
United Press Is recognlzed as one of the leadlng press associations of the 
country, havlng a larger aftemoon clientèle than any other press association. 
"We are spendlng large sums of money on our service, and thèse expenditures 
aggregate nearly $100,000 a year more than they did when we made our con- 
tract wlth the Post, and the service wiU, we believe, be Increaslngly valuable 
to ail clients. 

"Aslde from our réputation as a first-class news-gatherlng concern, our 
chief asset is the contracts we hâve made and are maklng wlth newspapers, 
and since we always hold ourselves In readlness to carry out our part of thèse 
agreements, and unless there are just reasons to the contrary, we feel that 
our clients should do Ukewlse. 

"If you can suggest some more équitable adjustment of the matter, we wlll, 
of course, be pleased to glve It every considération. Yours very truly, 

"CDL— TJB [Signed] C. D. Lee." 

On March 10, 1911, plaintiff delivered to défendant the foUowing 
notice : 

"Kansas City, Mo., March 10, 1911. 

"The National Newspaper Association, Publlshers Kansas City Post, Kansas 
City, Missouri — Gentlemen: We call attention to the foUowlng clause of your 
contract: 

" 'Second. The second party agrées to recelve and accept sald news reports 
(pubUshlng such parts thereof as It may désire) and pay without déduction 
to the flrst party, at its New Yorlc office, durlng the term of thls agreement, 
and. any extension thoreof, the sum of $150 per week for the flrst 12 months, 
and $175 per week thereafter, weekly In advance.' 

"We note that you are now five weeks ($875.00) in arrears, week endlng 
March llth, and we notify you that unless arrearages are pald up, and your 
weekly payments in advance begun on March 13th, 1911, we will consider 
your default as a breach by you of the contract, and wlll proceed to collect 
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the amount then owlng for service actually rendered, and the damages ac- 
crulng to us on account of the fallure on your part to carry out the contract. 
Arrearages may be tendered to the underslgned officer of the United Press, at 
the Baltimore Hôtel, Eansas City, Mo., or to the Kansas City manager. 

"United Press Association, 

'*[Slgned] C. D. Lee, Président, 

"General Offices, World Building, New York, N. Y." 

On the same day plaintiff received from défendant the following 
telegram : 

"Baltimore Hôtel, Mar. 10, 1911, Kansas City, Mo. 
"C. D. Lee, Baltimore Hôtel, K. C, Mo. 

"Mr. Bonflls who made deal wlth you Is at Lankershlm Hôtel Los Angeles 
he wlU be back in two weeks if you cannot walt hls return start your threat 
and I assure you there will be no mercy asked. 

"H. H. Tammen 433 P." 

Whereupon plaintiff sent the following telegram to the défendant : 

"Kansas City, Mo., March 10, 1911. 
"F. G. Bonflls, Hôtel Lankershlm, Los Angeles, Callf. 

"Results posts wlthholding payments for service notice served hère today 
unless arrearages paid by tomorrow both our reports be discontinued and im- 
médiate action taken, enforee contract following adjustment suggested to 
Charles Bonflls. WiU continue Saturday night service tweuty-five per week 
and accept weekly payment slxty eight dollars as equlty in day service thls 
save you elghty two per week unless adjusted tomorrow compelled proceed 
as above. C. D. Lee, Hôtel Baltimore." 

Plaintiff also on the same day submitted the following proposition 
to défendant: 

"Kansas City, Mo., March 10, 1911. 

F. G. Bonflls, Président, The National Newspapers Ass'n, The Kansas City 
Post, Kansas City, Mo. — Dear Sir: In vlew of the fact that you hâve expressed 
the désire, for reasons of economy, to discontinue our day leased wlre service, 
but wlsh to continue the Saturday nlght report, both of thèse reports having 
been contracted for by you, under an agreement dated November 1, 1909, we 
hereby submit the following modiflcations to the above-named agreement: 

"First. We wlU continue our Saturday nlght leased wlre service as per 
terms of our agreement, acceptlng for same, the weekly payment of $25.00 
(twenty-flve dollars). 

"Second. We will discontinue our day leased wire service, acceptlng in lieu 
of the ?150.00 per week (which was the rate charged for this service) $68.00 
(slxty-eight dollars) per week, our cash equlty in the day service, for the 
remalnder of the term of the agreement. This rate to become effective upon 
the acceptance of this supplemental agreement. 

"Third. The above modiflcations to the original agreement are not to he 
construed as invalidatlng any other features of that agreement and right of 
the United Press to the local news of the Kansas City Post in particular. 

"United Press Associations." 

After waiting three days for a reply from défendant as to the no- 
tice and proposition served on March 10, 1911, plaintiff discontinued 
ail service under the contract and closed up its office used in connec- 
tion with such service. From February 7, 1911, to March 13, 1911, 
plaintiff continued to furnish the service agreed to be furnished by 
it, and the défendant continued to receive and use part of the same, 
but did not pay therefor. Défendant during said time furnished plain- 
tiff with the local news as provided in the contract. Upon thèse facts 
the trial court declared the kw to be as follows: 
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"1. The court déclares the law to be that, whlle plalntlfC had a rlght to 
discontinue the service for nonpayment of weekly Installments In advance, yet 
under the law the fallure of défendant to pay such weekly installments in 
advance does not authorize plaintlfl to recover more than for the services 
actually performed. 

"2. The court déclares the law to be that, whlle under the contract de- 
fendant was bound to pay for the services obtalned from plalntlff weekly in 
advance, yet when plaintift continued to deliver its service to défendant wlth- 
out exacting and requiring sald payments in advance, it In law waived the 
payment in advance, and plalntlff could not exact of défendant such waived 
payments as a condition précèdent to the continulng of future service. 

"3. The court déclares the law to be that in thls case, whlle the telegram 
sent by défendant on the 7th day of February, 1911, to plalntlff, dlrectlng and 
requesting plalntlff to discontinue the day service to it on and after February 
11, 1911, was a suffldent notice In law to hâve Justlfled plalntlff in dlscontlnu- 
Ing such service, and if such service had been dlscontinued at that tlme would 
hâve relleved plalntlff from any further obligation under the contract to con- 
tinue such service, and under the law plalntlff would hâve been entltled to 
recover ail damages it sustained by reason of the fallure of défendant to 
comply with the terms of the contract ; but under the évidence in this case such 
service was not dlscontinued, but was sent by plalntlff and received and used 
by défendant, untll the plalntlff, because of nonpayment of weekly install- 
ments, dlscontinued the service both day and nlght, abandoned its bureau, and 
canceled the contract, therefore under the, law sald telegram did not termlnate 
the contract, and plalntlff can recover only for such service as was actually 
rendered." 

Thèse conclusions of law were each excepted to at the proper time 
by counsel for the plaintifï. Counsel also excepted to the findings of 
fact and law, because the court failed to find, in accordance with the 
évidence, that plaintifï treated the contract at an end, by reason of 
the communications contained in defendant's telegram of February 
7th, the letter to Mr. Lochridge, agent of the plaintifï, and the tele- 
gram of March lOth, from Mr. Tammen, a part owner of the Kansas 
City Post, as well as on the ground of the nonpayment of weekly in- 
stallments. Judgment was thereupon rendered for the plaintifï against 
the défendant for the amount of the installments due under the con- 
tract at the time the plaintifï discontinued its service, but no recovery 
was allowed for the profits which the plaintifï would hâve received, 
. had the contract continued to be performed until it expired by its 
terms. 

Plaintifï has brought the case hère, claiming that under the facts 
and law he was entitled to recover for future profits. The trial court 
separated the case made by the plaintifï into two divisions. In regard 
to the renunciation of the contract by the défendant, it decided that, 
if the plaintifï had accepted the renunciation when it was made, then 
the plaintifï could hâve recovered the amount due for installments 
under the contract to the time of the breach thereof by the défendant, 
and also for future profits, but that the plaintifï did not accept the 
renunciation, but continued to furnish the service which it had agreed 
to furnish under the contract down to March 13, 1911, a period of 
over one month, and that by so doing the plaintifï waived its rights to 
treat the contract as broken by the défendant. This division of the 
case being thus disposed of, the court proceeded to consider the de- 
mand and notice made by the plaintifï on March 10, 1911. As to this 
it held there could be no right on the part of the plaintifï to discontinue 
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service under the contract by reason of installments which had already 
accrued, as the plaintiff by its mode of dealing had waived, as to thèse 
installments, the provision of the contract that they should be paid. 
weekly in advance. In regard to the installment which was to become 
due on March 11, 1910, and which the évidence showed the défend- 
ant did not pay, the court held that the agreement in the contract to 
pay thèse weekly installments in advance was an independent cove- 
nant. In other words, that it did not go to the root of the contract, 
and therefore a failure to pay in advance, although insisted upon by 
the plaintiff, was not such a breach of the contract as would allow 
the plaintifï to recover future profits; that if the plaintiff chose to 
discontinue service under the contract for the nonpayment of the in- 
stallment due March 11, 1911, it could do so, but could only recover 
the installments already eamed under the contract. 

[1] We hardly think that the trial court was justified in dividing 
up the plaintifï's case in the manner stated. It is well settled that 
where one party répudiâtes a contract, and refuses longer to be bound 
by it, the injured party has an élection to pursue one of three rem- 
édies: First, he may treat the contract as rescinded, and recover 
upon quantum meruit so far as he has perf ormed ; second, or he may 
keep the contract alive for the benefit of both parties, being at ail 
times himself ready and able to perform, and at the end of the time 
specified in the contract for performance sue and recover under the 
contract; third, or he may treat the répudiation as putting an end 
to the contract for ail purposes of performance and sue to recover so 
far as he has performed, and for the profits he would hâve realized 
if he had not been prevented from performing. 6 R. C. L. § 389. 
There is no différence in the law as to the measure of recovery be- 
tween anticipatory breaches before the time of the performance of 
the contract arrives and a refusai to further perform during the per- 
formance of a contract, except that the injured party may recover so 
far as he has performed. The law as to anticipatory breaches is well 
settled by Roehn v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 
953. 

The plaintiff in this case, so far as the form of the action is con- 
cerned, elected to pursue the.remedy described under subdivision 3 
above mentioned. On this state of the record three questions arise 
for décision: First. Did the conduct of the plaintiff subséquent to 
February 7, 1911, deprive it of the right of treating the répudiation of 
the contract by the défendant as putting an end to the contract for 
ail purposes of performance? Second. Did the plaintiff, by the no- 
tice of March 10, 1911, restrict its complaint to the failure of the de- 
fendant to pay the installments due under the contract, so as to waive 
ail otlier complaint, or was that notice when properly construed a 
gênerai complaint, because défendant had refused to carry out the 
contract ? Third. Is the plaintiff to be limited tO a complaint for non- 
payment of installments, or should the nonpayment of installments be 
considered with ail the other évidence in the case as to whether the 
défendant refused to perform the contract ? 

[2] As to the first proposition, it must be borne in mind that the 
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défendant never at any time retracted what was stated in the telegrani 
of February 7th, the letter of February llth, or the Tammen tele- 
gram of March 10, 1911. The évidence shows that the défendant in- 
tended, if it was possible, to end the contract, and its président so tes- 
tified. It never by déclaration or act changed its position after send- 
ing the telegrams and letter above mentioned. To act on the refusai 
of the défendant to perform the contract so far as the rights of the 
défendant were concerned, leaving out of considération for the présent 
the efïect, if any, that the notice of March 11, 1911, would hâve upon 
the same, was the same on March 10, 1911, as it was on February 7 
or 11, 1911. The défendant had not placed itself in any différent posi- 
tion than it occupied on those dates. So far as the présent record is 
concerned, the refusai of the défendant to perform the contract was 
without justification or excuse. It now remains to be seen if, under 
such conditions, the attempt of the plaintiff for about a month to try 
and get the défendant ta perform the contract deprives it of its right 
to treat the persistent refusai of the défendant to perform it as ending 
the contract. It is true that the conduct of the plaintiff during the 
period from February 7 and 11, 1911, to March 10, 1911, kept the 
contract open for both parties. The défendant could hâve withdrawn 
its renunciation, either by an express déclaration or by acts inconsistent 
therewith. It, however, said nothing, and the évidence shows that it 
was its intention to do nothing, towards continuing the contract. It 
is true that the plaintiff continued to furnish the service, but the de- 
fendant refused to pay for the same, which was the substantial con- 
sidération for the contract on the part of the plaintiff. We are of the 
opinion that on March 13, 1911, it was open to the plaintiff to treat the 
contract as ended on account of the refusai to substantially perform 
the same by the défendant. 

[3] It now remains to be seen whether, by the giving of the notice 
of March 10, 1911, the plaintiff abandoned its right to treat the con- 
tract at an end because of the renunciation of the défendant, and lim- 
ited its complaint simply to the nonpayment of the installments due. 
It will be observed that the notice of March 10, 1911, did not say 
anything about whether the plaintiff intended to treat the contract as 
at an end by reason of the refusai of the défendant to perform it. The 
évidence shows that the plaintiff, when it discontinued the service on 
March 13th, discontinued it both on the ground that the installments 
were not paid and that the défendant had refused in their communica- 
tions to perform the contract. The notice of March 10, 1911, stated 
that, if the défendant did not pay the arrears due for installments 
and for the week commencing March 11, 1911, it would consider the 
défendant in default for the nonpayment of the installments, and such 
nonpayment as a breach of the contract, and that the plaintiff would 
proceed to collect the amount then due for service actually rendered 
and the damages accruing on account of the failure of défendant to 
carry out the contract. Now, in view of ail the évidence in the case, 
there is no reason for limiting the words "failure on your part to 
carry out the contract" as referring alone to the nonpayment of in- 
stallments, as the notice spécifies two kinds of damages : One, a re^ 
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covery of the amount due for unpaid installments ; and the other to 
damages accruing on account of the failure of the défendant to carry 
out its contract. The telegram to Bonfils at Los Angeles was but a 
répétition of the notice. We do not think the plaintiff on this record 
is estopped from contending now that it discontinued its service and 
treated the contract at an end by reason of the defendant's refusai 
generally to perform the contract. 

As to the third question we do not think it is fair to restrict the 
plaintiff as to its right to treat the contract at an end to the refusai 
of the défendant to pay the weekly installments in advance, but that 
the refusai to pay such installments should be considered with ail 
the other évidence in the case, and, when so considered, we are of the 
opinion that the plaintiff had the right to treat the contract at an 
end, and did so treat it on March 13, 1911, for a gênerai refusai on 
the part of the défendant to substantially perform it. We think it is 
a fair déduction from the évidence that the refusai to pay the in- 
stallments was a part of the gênerai intention and plan of the de- 
fendant to refuse performance of the contract.- In âiis view of the 
case we find it unnecessary to consider whether the refusai of the 
défendant to pay the installment due March 11, 1911, standing alone, 
would entitle the plaintiff to treat the contract at an end and recover 
the installments due and futui-e profits. i 

It is claimed by counsel for défendant that the case of Star Chron- 
icle Pub. Co. V. United Press Association, 204 Fed. 217, 122 C. C. A. 
489, is conclusive as to the rights of the défendant in this case. We 
cannot see how it has any bearing whatever. It was decided in that 
case that there had been no termination of the contract by the Star 
Chronicle Company. Whether the contract in the case cited had been 
terminated depended upon an oral conversation which took place be- 
tween the manager of the Chronicle Company and the operator of 
the United Press, and also upon a letter of July 5, 1910, sent by the 
défendant in that case to the plaintiff. The Court of Appeals decided 
that the conversation and letter, even if the letter had been received, 
did not amount to a termination of the contract. The évidence is en- 
tirely différent in the case at bar. 

Judgment reversed, and a new trial ordered. 



Appeal of JAMES REES & SONS GO.» 

JAMES REES & SONS CO. t. PITTSBURGH & CINCINNATI PACKET 

LINB. 

(Circuit Court of Appeals, Third Circuit December 8, 1916.) 
No. 2161, 

1. COBPORATIONS <©=3Ô68 DISTRIBUTION OF FUNDS PKIOBITIES, 

Where the final report of a recelver for an Insolvent corporation after 
a sale of Its assets was approved absolutely, ail exceptions thereto being 
wlthdrawn, and on the appointaient of an audltor to make distribution 
of the fund ail parties interested thereln stipulated that a certain list 
prepared by the recelver of credltors who had proved thelr clalms was 

Ô=5»For other oasea lea «ame toplc & KBY-NTJMBBR in ail Koy-Numbered Dlgests & Indexes 
•Rehearlng denied December 30. 1916. 
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agreed npon as the proper creditors entltled to share In the fund, wlth 
no référence to actual or asserted prlorlty on the part of any creditor, 
the audltor and the court properly dlstributed the fund in accordance 
with such list, wlthout prioritles. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2288, 
2289; Dec. Dlg. <@=>568.] 

2. COEPOBATIONS <g=9566(l) — DlSTHIBUTION OF FUNDS — PEIOEITIES. 

Where, at suit of a créditer, a receiver was appointed for a shlp- 
owning corporation, who took possession of and sold ail of Its property, 
the complalnant and certain other creditors, by subsequently flUng Ubels 
In admlralty clalmlng liens, but wlthout seizure of the vessels, acquired 
thereby no rlght to préférence over other lien claimants, who merely 
proved their clalms in the recelvershlp suit. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. J 2283; Dec. 
Dig. ®=>566(1).] 

Appeal from th© District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Suit in equity by the James Rees & Sons Company against the 
Pittsburgh & Cincinnati Packet Line. From the order of distribution, 
complainant appeals. ' Affirmed. 

See, also, 237 Fed. 563, — C. C. A. — . 

The foUowing is the opinion of Thomson, District Judge: 

On August 6, 1908, at the suit of James Rees & Sons Company at the 
above number and term of this court, the Pittsburgh & Cincinnati Packet 
Iilne, a corporation of the state of West Virginia, was placed in the hands 
of James A. Henderson, receiver. The tangible property of the company con- 
slsted of thrce frelght and passenger steamers, known as the Queen City, 
Virginia, and Keystone State, one wharfboat at Pittsburgh, and 50 shares, 
belng one-half, of the capital stock of the Coney Island Wharfboat Company, 
whlch was the owner of a wharfboat at Cincinnati; a corporation known as 
the Coney Island Company belng the owner of the other 50 shares. On No- 
vember 10, 1909, the receiver flled hls flrst and partial account whlch includ- 
ed the proceeds of the sale of the steamer Keystone State, showing a balance 
for distribution of $2,980.97. No exceptions were filed to thls account and 
the same was conflrmed absolutely. Alfred Kerr, Esq., was appointed an 
audltor to make distribution of thls fund. To his report, as prepared, cer- 
tain exceptions were flled, and before their détermination Mr. Kerr dled. 
On June 27, 1914, the receiver filed a second and final account, into whlch he 
carrled the balance shown by hls flrst account.' To varlous items of this sec- 
ond account Lowrle C. Barton, Esq., representlng certain creditors, filed ex- 
ceptions, and on June 27, 1914, Albert York Smith, Esq., was appointed 
audltor to pass upon any exceptions that might be filed to the flrst account 
or to the second account of the receiver, to hear and pass upon ail exceptions 
flled, and to report a schedule of distribution. No exceptions were filed to 
the flrst account, and before the audltor the exceptions to the final account 
were withdrawn, so that both accounts as flled were thus confirmed. It then 
became the duty of Mr. Smith to pass upon the exceptions whlch had been 
filed to Mr. Kerr's report, to pass upon any additlonal clalms presented, and 
to make dlstribiition of the balance shown by the second account. The audl- 
tor prepared his report and schedule of distribution, to whlch exceptions 
were flled by the commonwealth of Pennsylvania, G. W. C. Johnson, and 
James Rees & Sons Company. Whlle proceedings were pending on said ex- 
ceptions, and before their détermination, Mr. Smith, the audltor, dled where- 
upon by stipulation flled in court it was agreed that the report and schedule 
of distribution of said audltor, together with the exceptions flled thereto, be 
forthwlth flled in court, to be heard by the court with the same effect as if 
said exceptions had been overruled by the audltor and renewed in court. 

@zs>WoT other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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Proceeding now to the exœptions so flled: First, the exœpOons of G. W. C. 
Johnson: Thls elaimant was the purchaser, for the sum of $22,200, of the 
principal part of the property of the défendant company, Includlng the one- 
half Interest in the Cincinnati wharfboat, represented by 50 shares of the 
stock of the Coney Island Wharfboat Company. Clalmant asserts that by 
reason of certain f aets, it was the duty of the recelver to pay to hlm one-half 
of a certain promlssory note of $3,000, made by the Conéy Island Wharfboat 
Company, and Indorsed by the Pittsburgh & Cincinnati Packet Line and the 
Coney Island Company. It is the position of the clalmant that thls note was 
given for the accommodation of the Indorsers, each of whlch were Indebted 
to the First National Bank of Cincinnati, whlch became the holder of the 
note, for one-half of the amount thereof; that the Coney Island Company 
has paid its half of said note, but that slnce the purchase of the property 
aforesaid the clalmant has been compelled to pay one-half of the note, or 
$1,500, to the banb. The elaimant allèges It was understood between the re- 
celver and the varlous bldders at the sale of the property that the Indebt- 
edness ($1,500) aforesaid should not be paid by the purchaser of said proper- 
ty ; that Mr. Brooks, the président of the Coney Island Company, was présent 
and a bidder for one-half of the Interest in the Cincinnati wharfboat, and 
that the property was ofEered for sale on two différent occasions, and that 
he asked the attorney for the recelver If the stock of the Coney Island Wharf- 
boat Company was to be sold clear of any Incumbrance against the Wharf 
Company, and that the attorney and the recelver statedi it was to be sold 
free of ail Incumbrances ; and that upon recelvlng this Information Brooks 
increased his bid for the one-half interest in thei sum of $1,500, and that 
clalmant based his bid upon the assumption that défendant would pay the 
$1,500 ont of the proceeds of the sale of the one-half interest in the Cincin- 
nati wharfboat, and that he had no imderstandlng that he would be obligea 
to pay the further sum of $1,500 on account of the indebtedness evidenced by 
the said promlssory note, and that it was his understanding that he would 
be compelled to pay nothlng in addition to his bid. To the pétition of the 
elaimant, whlch was presented to court, an answer was flled denying the ma- 
terial averments, and the matter was submltted to Mr. Smith, the audltor, 
for détermination. The audltor revlewed the testlmony, and considered the 
clalm carefuUy, and concluded that the claim should not be allowed. A care- 
ful examination has convinced me that the audltor was correct. I do not 
consider it necessary to go into détails in the considération of the claim The 
évidence shows the wharfboat in question was orlginally bought by the Pack- 
et Line and the corporation known as the Coney Island Company ; that ex- 
tensive repairs were made on the wharfboat, part being paid In cash and 
the balance in note of the Packet Line and the Coney Island Company ; that 
afterwards the Coney Island Wharfboat Company was formed, with a capi- 
tal of $10,000, of whlch stock the Packet Line acquired 50 shares and the 
Coney Island Company 50 shares, this stock being paid for by a transfer of 
the wharfboat to the Coney Island Wharfboat Company. There was à fail- 
ure to show that the Indebtedness of the Wharfboat Company was really a 
debt of the Packet Line and the Coney Island Company. Thèse companies 
had transferred ail the assets to the Coney Island Wharfboat Company, and 
thereupon ail subséquent Indebtedness was assumed by the Wharfboat Com^ 
pany, as appears from the fact that thereafter the notes were given from 
tlme to tlme by that company. The 3,000-dollar note was not a lien upon the 
wharfboat, but was a debt apparently of the Wharfboat Company. The or- 
der of court was that the property be sold free from ail liens and incum- 
brances, and provlded for the sale of the one-half of the capital stock of the 
Coney Island Wharfboat Company. The order of Court confirmlng the sale 
directed that possession "of said property be delivered to the purchaser free 
and discharged of ail liens and incumbrances of whatsoever nature and kind." 
The purchaser paid his bid and received the property. Mr. Johnson's claim is 
almost solely based upon a remark made by one of the bldders, Mr. Brooks, 
at the second sale, to the effect, as he allèges, that the wharfboat would be 
sold free from liens, and that thereupon clalmant and Mr. Brooks concluded 
that the note held by the bank would be paid out of the proceeds of sale. 
Mr. Johnson was secretary of the Pittsburgh & Cincinnati Packet Line, and 
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naturally had knowledge of the varlous notes glven by the Wharfboat Com- 
pany, and knew that they were not a lien upon the wharfboat, and were not 
a lien or Incumbrance upon the shares of the capital stock of the Wharfboat 
Company. If he misunderstood the bld, immedlately on dlscoverlng the 
facts he should hâve made proper application to the court for rescission of 
the sale and retum of his money. The testlmony of Mr. Johnson was contra- 
dicted by other witnesses, and on the whole I am satisfled that the audltor's 
conclusion with référence to this claim was correct. This exception is there- 
fore overruled. 

Second. Exceptions filed by the commonwealth of Pennsylvania: The claim 
of the commonwealth Is for a tax of flve mills upon $10,000 worth of the 
$100,000 capital stock of the Packet Llne, for about 11 years. The défendant 
was a common carrier in Interstate commerce between Pittsburgh, Pa., and 
Cincinnati, Ohio. The évidence shows very Uttle business done by the Com- 
pany in the state of Pennsylvania, the operating expansés beiug largely In 
excess of the revenue. Prior to the hearing before the flrst audltor, the audl- 
tor gênerai of the state was notlfied by letter dated December 28, 1909 (Exhlbit 
No. 11), of the hearing, and requestlng him to hâve a représentative présent 
to fix and détermine the amount of the tax. There was no reply, no repré- 
sentative was présent, nor any proof made before the audltor at any hearing 
before him, the hearlngs having closed on February 3, 1910. On Pebruary 14, 
1910, the commonwealth presented to Mr. Kerr a tax settlement in the sum of 
$562.50. This settlement was made December 30, 1909, two days after the 
date of the letter Exhibit No. 11. This tax settlement was presented by Mr. 
Wasson, attorney for the state, before Mr. Smith, auditor. Passing by the 
question as to whether the tax should be upon a certain proportion of the 
capital stock of the Packet Llne, or should be based upon the earnings of thp 
compauy within the state of Pennsylvania, under the twenty-thlrd section of 
Act June 1, 1889 (P. L. 420), in either event, the lien of the commonwealth for 
taxes is statutory, and the provisions of the statute must be foUowed, if the 
lien is to prevail. As appears froni the case of Hays v. Commonwealth, 27 
Pa. 272, the audltor gênerai, under Act March 30, 1811 (5 Smith's Laws, p. 
228), has .lurisdiction to examine and adjust accounts between the conmion- 
wealth and any person or body politie or corporate, without notice. When 
such settlement is made, notice of the same must be given within 30 days 
afterwards, allowlng 60' days after notice to file an appeal. If it should be 
held that the filing of the claim before the auditx)r operated as such notice, it 
stlll became the duty of the state under Act April 16, 1827 (P. L. 472), to file 
a certified copy of its lien in the prothonotary's office of the county where 
the debtor résides. In the case of William Wilson Company's Estate, 150 Pa, 
285, 24 Atl. 636, it was held that the repealing clause of the Act of 1879 (P. 
L. 121, § 18) did not affect the acts of 1811 and 1827 in référence to the col- 
lections of moneys due the commonwealth. Speaking of thèse acts the court 
sald: "Being still in force, therefore, we are obliged to hold that their pro- 
visions must be complied with in order to enforee the collection of the clalms 
of the commonwealth, when they are in hostility to the clalms of lien creditors 
in the county where the delinquent debtor résides. As that was not done In 
this case, the lien falls for the same reason expressed in the cases above cited. 
We do not see how we could hold otherwise, unless we are prepared to hold that 
the lien given to the commonwealth is a spécifie lien upon each item of Person- 
al property in question, so as to foUow it in whatever hands it may be found. 
We could not possibly hold such a doctrine, as it would afifect ail the business 
carried on by corporations ajid limited partnerships with such an extremely 
oppressive and onerous liability as to destroy it altogether. We hâve never 
held such a liability by way of lien as this, and it would be entirely hostile to 
the spirit of our laws and the free Interchange of commodities among our 
dtizens." Under this case and the décisions therein referred to, I think the 
lien of the commonwealth must fall. 

Third. Exception of James Rees & Sons Company: This exceptant com- 
plains that the auditor erred in intermingling the varlous accounts and dis- 
tributing the varions funds as one account without considerlng the rights of 
varlous creditors in particular funds. The auditor fotmd that there were no 
funds derived from the opération and sale of the Queen City, but distributea 
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to the clalmant 1 per cent out of a gênerai fund, whlch was derlved from 
the opération and sale of the other beats, over and above the amount of lien 
clalms against such other boats. Exceptant clalms that the auditor should 
hâve incorporated the net eamlngs of the beat, as shown by the flrst ac- 
count, In his statement of the balance remalnlng in the hands of the recelver 
for distribution. In other words, that the account of each vessel was a sepa- 
rate estate, and should hâve been dlstrlbuted independently to the lien credi- 
tors, with balance to the gênerai fund for gênerai credltors. An exceptant 
claims that, with the first account incorporated in the final account, there 
would be a balance of $5,200 to the crédit of the Queen City. Exceptant 
daims ail of thls balance, to the exclusion of the lien claimants who dld not 
file libels or Intervene, and exclusive, also, of ail clalms of operating expenses 
and expenses of administration. Exceptant proved three caims: One against 
the Queen City for $5,753.42, one for $8 against the Vii^inia, and one for $25 
against the Keystone State, ail belng for material and work and labor done on 
said vessels at the port of Pittsburgh. As to the clalm against the Queen 
City, the materlals were furnished and work done before the flling of the 
bill and the appointment of the recelver in thls case. Afterwards, on May 9, 
1909, clalmant presented its pétition to court for leave to file Its libel in the 
District Court against said vessel, for the purpose of maintaining its lien 
or preferred claim, and under permission of court the libel was so filed. It 
appears, also, that under llke circumstances a libel was filed on behalf of a 
number of creditors against the Queen City in the District Court of Cincinnati. 
Exceptant claims that ail creditors having a statutory or maritime lien, who 
did not intervene or file their libels, bave lost their lien by reason of lâches, 
and can only corne In on the fund as gênerai creditors, and that the claims of 
exceptant and those of the creditors in Cincinnati who filed a libel are en- 
titled to be first paid in full, without déduction for expenses, commissions, or 
attorneys' fées. Counsel cite in this connection, the case of Moore v. Lincoln 
Park Company, 196 Pa. 519, 46 Atl. 857, where it was held that: "Where 
receivers of a steamship company sell vessels of the company upon whlch 
maritime liens bave been fixed prior to the receivership, they cannot diminlsh 
the fund due to the owners of such liens by retalning an allowance for re- 
ceivers' commissions and counsel fées. For such allowances they must look 
to the other property of the company." 

While the gênerai proposition contended for by exceptant's counsel Is true, 
as shown by the cases cited, I am of opinion that the principle does not apply 
to the facts of this case. The admlralty rules and authoritles cited apply to 
cases where a libel in admiralty has l)een regularly filed and seizure of the res 
has been made, and others having maritime caims hâve the right to intervene, 
in which case limitation, lâches, or staleness of the claim may be successfuUy 
asserted ; but in this case James Rees & Sons Company were the plaintift's in 
the bill under which the recelver in this case was appointed and possession 
of the defendant's property taken. Plaintiff thus consented that the recelver 
should take possession of the boats and property. They were sold by the 
recelver under this proceeding. The entry ordering the same provided that 
the boat should be sold free from ail liens and incumbrances, and that such 
sale should be made subject to the approval of the United States District , 
Court. Afterwards the court confirmed the sale, and ordered the recelver 
to deliver to the purchaser possession of the boats free and discharged of ail 
liens and incumbrances. Ail this was done in the proceeding instituted by 
James Rees & Sons Company, and it therefore necessarily foUows that they 
voluntarily submitted themselves to the jurisdiction of thls court. Having 
done so, I thiuk he cannot, by flling a libel in admiralty. Ignore such pro- 
ceeding and obtain superiority In distribution to claims of others of a like 
character. I think the lien which the various parties had attaches to the 
fund, and must be paid in the same way as they .would hâve been if the sale 
had been made by the marshal and the distribution made in a court of ad- 
miralty. Certainly the parties had a right voluntarily to submit to the 
method of sale and disti-ibutlon which took place hère, and so far as the 
exceptant is concerned this he has done. In the case of Moran v. Sturges, 
154 U. S. 256, at page 277, 14 Sup. Ct. 1019, 1025 (38 L. Ed. 981), the court, 
^fter stating that a statutory proceeding to wind up a corporation is not a 
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commoii-Iaw remedy, and that a maritime lien cannot be enforced In such 
proceeding, and further that the parties were entltled to hâve thelr claims 
submitted to a court ot admlralty accordlng to the rules and practlce of ad- 
mlralty, says: "If the recelver had flrst taken actual possession of thèse 
vessels and sold them, such sale would not hâve eut ofE maritime liens and the 
right to hâve them enforced, and while it may be true that the state courts, 
exerelsing équitable jurisdlctlon, might undertake, In the distribution of prop- 
erty, to save the rights of holders of maritime liens, yet It Is certain that 
those courts would hâve no power by a sale under statute to destroy thelr 
liens unless they had voltmtarily submitted themselves to that jurisdiction." 
The same gênerai doctrine Is announced In Cronenwett v. Baston & A. Trans- 
portation Oo. (C. 0.) 95 Fed. 52; Hudson v. New York & Albany Transporta- 
tion Co., 180 red. 973, 104 O. C. A. 129. In the latter case, the Circuit Ck)urt 
of Appeals announces "and applles thls rulc. In the syllabus it is stated: 
"Whlle proceedlngs agalnst vessels in rem to enforce maritime Uens are 
vested eïclusively in the District Cîourts, a Circuit Court could sell vessels 
free from such liens, if the llenors voluntarlly submitted themselves to the 
Circuit Court's Jurisdiction. If holders of maritime liens agalnst vessels 
came Into the Circuit Court having possession of the res, and ask for adjudi- 
cation upon thelr liens, they should be held to hâve assented to the Jurisdiction 
of the Circuit Court for aU purposes, Includlng a substitution of the proceeds 
of sale. for the res whenever In the sound discrétion of the court, such substi- 
tution is necessary to préserve the property from détérioration or secure a 
better priée." 

I thlnk thls is a proper case for the application of the rule. The one con- 
tended for by exceptant would permit a credltor to hâve a recelver appolnted, 
bring the property to sale, hâve the same conflrmed, and by flUng a llbel In 
admlralty assert that ail other credltors had lest thelr lien, and that he had 
priority, because he had quietly flled a llbel In admlralty upon hls daim. The 
application of such a rule would be unjust, and would operate as a trap to 
other credltots, who were acqulesclng In good falth In the recelvershlp, sup- 
posing that thelr liens would be protected when the property was sold and the 
proceeds dlstrtbuted. No lien could be asserted — that is, no process could be 
Issued, and the property seized and sold — so long as the recelvershlp was 
pending, and In thls case the recelvershlp has been carried to a flnality. 

I am also of opinion that the operatlng expenses and costs of administra- 
tion must be fii-st pald. The défendant company is a common carrier, a quasi 
corporation. The cases cited by exceptant's counsel relatlng to priority of 
exceptant's claim, whlle applicable to ordlnary receiverships, I thlnk do not 
apply hère, whlch is a case analogous In princlple to the recelvershlp of a 
railroad company. The distinction Is polnted out In Carlenwright L. & B. 
Oo.'s Insolvent Estate, 44 Pa. Super. Ct. 644: "Rutherford v. Pennsylvania & 
Midland B. R. CO., 178 Pa. 38 [35 Atl. 926], Wallace v. Loomls et al., 97 U. S. 
146 [24 L. Ed. 895], and other cases dted, are cases relatlng to receiverships of 
railroad companles whlch are public corporations, the contlnued opération of 
which, gêner ally speaklng, is Important, not only to the credltors, but to tho 
public, and the doctrine applicable to the maintenance of the physlcal property 
of such companles under receiverships rests on a différent footing from that 
affecting private manufacturing companles." 

The rule relatlng to prioritles In railroad receiverships Is stated in Ameri- 
can & Engllsh Bnc. of Law, vol. 24, p. 30: "The costs and expenses of the 
recelvershlp are chargeable as a lien upon the recelvershlp property, superior 
to ail other liens. The expenses of the recelvershlp are necessarily burdens on. . 
the property taken possession of , and thls, irrespective of who may be the ultl- 
mate owner, or who may hâve the priority of lien, or who may ha.ve Invoked' 
the recelvershlp." To the same efCect is New York Security & Trust Co. v. 
LouIsvlUe B. R. Co. (C. C.) 102 Fed. 390. It Is sald In American & Engllsh 
Enc. of Law, vol. 23, p. 1119: "Where the recelvershlp Is at the Instance of or 
for the benefit of lien holders, ail the property charges, expenses, and dlsburse- 
ments incident to the recelvershlp are a fii-st charge on the funds comlng into 
the hands of the recelver prior to the exlsting liens upon the property." 

I thlnk the exceptant Is right in his position that tUe account of each vessel 
should stand as a separate fund, to be distributed to the credltors who hâve 
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liens on that partlcular fund; the balance, If any, to pass Into the fund for 
distribution to gênerai creditors. This is effected as foUows: On the débit 
^de of the account of each steamer are moneys received from the opération» 
of the boat and the proceeds derived from Its sale ; on the crédit side the dis- 
bursements for operating expenses, as shown by the accounts. In the case of 
the Keystone State there were no operating expenses. The aggregate amount , 
of thèse balances is a sum greater than the balance shown for distribution. 
This différence represents what may be called the entire expense of adminis- 
tration. It would seem équitable that each fund should bear its proportion of 
the cost of administration. This has been worked out in the schedule of dis- 
tribution. As shown by the auditor's report, it is conceded the schedulea B, 
0, and D thereto attached correctly represent the creditors whose çlaims hâve 
been approved and who hâve liens on the respective funds. 

Low^rie C. Barton, of Pittsburgh', Pa., for appellant. 
Charles G. Mcllvain, W. R. Murphy, and Mcllvain & Murphy, ail 
of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This appeal is from a decree of the 
District Court distributing a fund in the hands of a receiver. The 
facts appear in the opinion of Judge Thomson, and we shall only re- 
peat a few of them in order to explain the questions that are now de- 
cided. 

[ 1 ] We note first that thé fund distributed is a balance arising from 
two accounts, and that both accounts were confinned absolutely. The 
fîrst showed a balance in hand of $2,980.97, and to this no exceptions 
were filed. It was confirmed absolutely on December 4, 1909, and on 
December 11 Alfred Kerr was appointed auditor to make distribution. 
Numerous claims were presented and proved, and he prepared a pr&- 
liminary report — which he did not live to finish — containing a sched- 
ule of distribution in which he preferred eleven of thèse claims and 
awarded the whole balance to them. To this schedule exceptions were 
filed before him by the receiver "and such creditors as may join here- 
in," and thèse exceptions were accompanied by lists of claims, "pre- 
sented and duly proven or admitted to be due by the receiver at the 
time of taking testimony and receiving claims." For a reason to be 
presently stated, thèse lists are important. 

Nothing further was donc upon this incomplète report, and, when 
the receiver filed his second and final account several years afterward, 
he properly carried into that account the balance of $2,980.97. In- 
cluding this sum, the second account showed a balance of $8,713.71. 
Exceptions were filed, but thèse were afterward withdrawn, and the 
account was confirmed absolutely. A second auditor was appointed to 
make distribution, and ail parties concemed (including the- présent 
appellant) admitted before him : 

"That the creditors set forth in exceptions flled to the report o£ Alfred 
Kerr, the former auditor, be agreed upon as the proper creditors, and the 
distribution therein clalmed as a proper distribution of the funds in the 
hands of the receiver." 

Whereupon "the record of approved claims heretofore presented to 
Alfred Kerr, auditor, and particularly set forth in exceptions filed 
237 F.— 36 
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to his report," were offered and received in évidence before the sec- 
ond auditor. 

Tlie record thus makes clear (1) tiiat decrees confirming the re- 
ceiver's two accounts were and are in full force, and therefore that 
the correctness and the proper application of the débit and crédit items 
in thèse accounts were net subject to attack either at the audit or in 
the district court. The duty of the auditor was to distribute the bal- 
ance of $8,713.71 to the proper claimants, and (as long as the decrees 
of confirmation remained undisturbed) he had no power to décide that 
certain items therein had been improperly credited. So far, therefore, 
as the présent appeal seeks to disturb any of thèse items, we décline 
to consider it. 

It is also clear (2) that by agreement of ail parties concemed in the 
audit a specified list of persons was accepted as "the proper creditors" 
— the persons entitled to share in the fund. On this appeal, we hâve 
chiefly to do with the lien creditors of the steamer Queen City, and 
when we turn to the list in question to find such creditors we discover 
the names of numerous persons, with the amounts of their respective 
claims. This part of the list is expressly described as composed of 
"claims which are liens upotl funds derived from steamer Queen 
City" ; and in it we find, not only the claim of James Rees & Sons 
Company, but many other claims, the total being nearly $15,000, ail 
of them set out on the same footing, and with no référence to either 
actual or asserted priority on the part of any. This is the list Judge 
Thomson accepted and used in the distribution now complained of, 
and we think the agreement before the auditor justified him in so 
doing. He has given other reasons for refusing priority to the claim 
of the Rees Company, and we must not be understood as intimating 
a disagreement with what he has said on this subject; we think it 
enough to say that the agreement before the second auditor — which 
clearly désignâtes the lien creditors of the Queen City, and accepts 
the list that set them out as equal in rank at the audit of the first ac- 
count — is not now to be disregarded. 

[2] The principal ground on which the Rees Company asserts pre- 
cedence for its own claim, and for a few others, is the fact that after 
the receiver was appointed libels were filed upon thèse claims, al- 
though the steamer was not seized and although nothing further was 
done. This, it is argued, was the exercise of diligence, and as no such 
action was taken by any of the other lien claimants the latter hâve 
lost their lien by lâches in analogy to the statute of limitations. If 
the appellant can avail itself of this position, we think the argument 
overlooks the further fact that the other creditors hâve been just as 
diligent as those who filed the libels referred to ; the présentation and 
proof of their claims before the first auditor was the full équivalent 
of filing a libel without seizure of the vessel. The statute of limita- 
tions ceases to run when the créditer sues, and a créditer sues — i. e., 
he pursues his légal right before a judicial tribunal — when he asserts 
his claim to share in the distribution of a fund. It is clear to us that 
there was no lâches, and. that ail the liens contained in the list stand 
on the same footing. 
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Therefore, as the questions raised by this appeal attempt to disturb 
a situation that we regard as definitely settled either by (1) or by (2), 
we need not take time to discuss them further. 

The decree is affirmed. 

(At the argument of this appeal, the receiver presented a pétition 
asking us to make a further allowance for counsel fées and expenses, 
and to this the appellant filed an answer. We hâve examined thèse 
papers, and, finding them to contain averments with which the Dis- 
trict Court is better fitted to deal, we dismiss the pétition, but with- 
ôut préjudice to the right of the receiver to make a similar applica- 
tion to the District Court, if he shall be so advised. 

(And, in the event of such application, we empower the District 
Court to modify the decree of distribution that lias just been affirmed, 
if modification thereof shall seem to be justified.) 
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JAMES .REES & SONS CO. v. PITTSBURGH & CINCINNATI PACKBT 

LINE. 

(Circuit Court of Appeals, Thlrd Circuit. December 8, 1916.) 

No. 2163. 

Appeal from the District Court of the United States for the Western Dis- 
trict of Pennsylvanla ; W. H. Seward Thomson, Judge. 

Suit in equity by the James Rees & Sons Company agalnst the Plttsburgh & 
Cincinnati Packet Llne. From order of distribution, the Commonwealth of 
Pennsylvanla appeals. Appeal dlsmlssed. 

Henry G. Wasson, of Pittsburgh, Pa., for appellant. 

Charles G. Mcllvaln, W. R. Murphy, and Mcllvaln & Murphy, ail of Pitts- 
burgh, Pa.. for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit Judges. 

McPHERSON, Circuit Judge. It Is not necessary to discuss this appeal. 
The commonwealth concèdes Its claim to be inferior in rank to the liens that 

are referred to in Appeal of James Rees & Sons Co., 237 Fed. 555, C. C. A. 

, and as thèse are in excess of the fund for distribution there is no money 

to be applied to the claim now before us. We do not pass upon the merits, 
therefore, but merely dlsmiss the appeal. 



MEIER DENTAL MFG. CO. v. SMITH et al.* 

(Circuit Court of Appeals, Eighth Circuit. October 19, 1916.) 

No. 4641. 

1. CONTEACTS <@=3lO(4) VaLIDITT — MUTUALITY. 

A contract by which défendant agreed to supply complalnants wlth 
certain of its manufactured products for sale on commission as ordered 
durlng a term of years, and complalnants agreed to order a minimum 
quantity each year under penalty of cancellation of the contract, is not 
invalld as unilatéral. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 37; Dec. Dig. 
©=10(4).] 

@=s>For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
•Rehearlng denied January 26, 1917. 
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2. CONTBACTS ^=3211 — OONSTBTJCTION — TmK AS OF THE EÎSSBNCB OT THB COS- 
TEACT. 

If the provisions of a contract between merchants, taken In connection 
wlth the circumstances of the case and the purposes sought to be accom- 
plished by Its exécution, disclose that the parties at the tlme of exécu- 
tion intended to make the tlme of performance essentlal, the contract 
will be so conetrued, aithough there Is no express provision maklng tlme 
of its essence. 

[Ed. Note.— ror other cases, see (Dontracts, Cent Dlg. §§ 938-943 ; Dec. 
Dig. «i=>211.] ' 

3.^Peincipal and Agent «=»33 — Saijis Agenct — Oonstbuotion — ^Time as 

Oï BSSENCE. 

Défendant entered Into a contract by which it constltuted complalnants 
exclusive agents for the sale of certain goods of its manufacture in North 
and South America and Japan, for a tcrm of elght yeara. Défendant 
agreed to supply goods as ordered, and complalnants agreed that, It 
they dld not order $10,000 worth of the goods during the flrst year and 
in an lopreaslng ratio of 5 per cent in each succeeding year, défendant 
mlght on notice cancel the agreement Held that, in vlew of the évident 
purpose of défendant to build up an increaslng business, tlme was of the 
essence of the contract, and that on the failure of complalnants to order 
the requlred amount of goods in any year, aithough It approximated the 
amount, défendant was within its rlghts in cancellng the contract 

[Ed. Note. — For other cases, see Principal and Agent Cent Dlg. § 64; 
Dec. Dlg. <g=>33.] 

Appeal from the District Court of the United States for the Eastem 
District of Missouri; David P. Dyer, Judge. 

Suit in equity by Lee S. Smith and W. Linford Smith, doing busi- 
ness as the Lee S. Smith & Son Company, against the Meier Dental 
Manufacturing Company. Decree for complainants, and défendant ap- 
peals. Reversed. 

Thls was a suit In equity brought by appellees, Lee S. Smith and W. Un- 
ford Smith, doing business under the flrm name of Lee S, Smith & Son Com- 
pany, against the Meier Dental Manufacturing Company, the appellant, for 
an injunction restraining the défendant from enforcing a stipulation of a con- 
tract made between the parties on May 7, 1913. The facts dlselosed by the 
pleadings and proof are substantially thèse: 

Défendant for many years prlor to 1913, had been engaged In the manufac- 
ture of dental supplies at St. Louis, Mo., and plaintlffs had been Jobbers of 
such supplies, doing business in Pittsburgh, Fa., and had been actlng as 
agents for défendant in selllng certain of thèse supplies ; but on May 7, 1913, 
the parties canceled ail prlor contracta exlsting between them, and made a 
new one to govern their future relations, of which the following are stipula- 
tions necessary for considération in disposing of thls case: 

(1) Plaintlffs were appolnted exclusive agents for a perlod of elght years 
for the sale, both at wholesale and retail, In North and South America and 
Japan, of certain specifled articles of dental supplies manufactured by de- 
fendant. 

(2) Défendant obllgated Itself to supply plaintlffs wlth thèse différent arti- 
cles at prices specifled in the contract, as and when plaintlffs mlght order them 
or any of them. 

(3) Plaintlffs were to get certain commissions on ail sales made by them, 
and were requlred to sell to customers only at certain specifled discounts from 
Wholesale and retail prices. 

There was no express provision requirlng plaintlffs to order any amount of 
the articles at any tlme, or to make any effort to make sales throughout their 
terrltory, except what may be found in the provisions of section 26 of the con- 
tract, which reads as foUows: "The party of the second part [the plalntifts in 

&s>FOT other cases see same toplc & KEY-NUMBER in ail Key-Numbered DlgevU & Indexes 
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this case] covenants and agrées that If It does not, during the flrst year of 
thls agreement, purchase from the party o£ the flrst part [the défendant In this 
case], and pay for as hereinbefore provlded, at least ten thousand dollars 
($10,000.00) worth of Usona and Hellos brands of regulating appliances, an- 
krite, Irldlumold, and duplex [thèse belng the dental supplies for the sale of 
whlch plaintiffs were glven the exclusive agency], net, after ail discounts hâve 
been taken off, and during each year of the llfe of this agreement purchase 
and pay for, as hereinbefore provided, a net amount of said Usona and Helios 
brands of regulating appliances, ankrite, Iridlumoid, and duplex in an Increas- 
Ing ratio of flve per cent. (5%) from the flrst year compounded, then It is 
agreed and understood that the party of the flrst part may cancel this agree- 
ment, by giving written notice, sent by reglstered mail, to the party of the 
second part, whlch notice shall be given within thirty days (30) after the close 
of any year from the signing of this agreement." 

Plaintiffs falled to purchase during the second year of the contract — that 
is, within the period of time between May 7. 1914, and May 7, 1915 — ^the 
minimum amount of |10,500 worth of the articles agreed to be purchased by 
them, in the amount of -$230.83, as admltted by plaintiffs, and In the amount 
of $1,191.83, as claimed by défendant. Défendant did not, on May 1, 1915, 
when its président vlsited plaintiffs at Pittsburgh, notify plaintiffs that they 
had fallen under the minimum for that year, or advise them of thelr purpose 
to exercise thelr right of cancellation of the contract for that reason. In 
explanation of this silence, Mr. Meier, the président of défendant company, 
when on the stand as a witness, in answer to a question propounded by plain- 
tiffs' counsel, asking him why he dld not, when in Pittsburgh on May Ist, ad- 
vise plaintiffs that they had falled to order the required minimum, said: 
"Because they had not made any effort in the sprlng of the year, for six 
months, to sell my products, to help sell them, and advertlse them, and there 
was no reason why I should go there and tell them they were not golng to 
make thelr minimum." He also testlfled that the business with plaintiffs had 
been decreasing and decreasing ; that they should hâve done a business in ex- 
cess of $15,000 to $20,000 annually. This évidence was not contradicted. It 
also appears that défendant had been complaining to plaintiffs for several 
months prier to May, 1915, that they were not showing satlsfactory results, 
and that the business was not "golng right." 

On May 14 or 15, 1915, defendant's président had a conversation with L. S. 
Smith, one of the plaintiffs, over the long-distance téléphone, and requested 
him to consent to a modification of the contract respecting discounts, saylng 
that défendant wanted to go out and do business direct with the trade, and 
that unless thèse changes were consented to they would cancel the contract. 
There is no évidence that any changes were consented to by plaintiffs, or that 
they were wiUing to make any concessions. Afterwards, on May 14, 1915, Ihe 
défendant wrote and sent by reglstered mail to plaintiffs the following lettèr: 

"Gentlemen: Pursuant to the provisions of paragraph 'twenty-sixth' of ar- 
ticles of agreement dated May 7, 1913, between the Lee S. Smith & Son Co. 
and the Meier Dental Manufacturing Co., inasmuch as you hâve falled to pur- 
chase and pay for a minimum net amount of the Usona and Helios brands 
of regulating appliances, ankrite, iridlumoid, and duplex during the year 
endlng May 7th, 1915, by order of our board of directors we hereby notify 
you that under the terms of the provisions of said contract we elect to can- 
cel said contract and said contract is hereby canceled. 

"[Signed] The Meier Dental Manufacturing Co. 

"A. G. Mêler, Président" 

At about the tlme of the téléphonie conversation, in whlch defendant's prés- 
ident advised plaintiffs of the defendant's purpose to cancel the contract, 
plaintiffs sent an order for goods to défendant whlch would hâve made up 
the deflciency for the year. After receipt of the reglstered letter notifylng 
plaintiffs of the cancellation of the contract, plaintiffs advised défendant 
that the f allure to order the f uU amount of goods for the second year was due 
to oversight, and they then tendered to défendant the estimated amount of 
profit défendant would hâve made If the full amount had been ordered, and 
also ordered an amount of goods whlch would make up the full minimum 
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for the year, and thls tender and offier were refused by défendant, and It re- 
fused to honor any further orders for merchandise made by plalntlffs un- 
der the contract. As a resuit, this suit was brought to restrain the défendant 
from enforcing the cancellation and to compel it to continue fiUing plalntlffs' 
orders for goods accordlng to the terms of the contract. 

On final hearlng, after the foregoing facts had been shown, the court below 
rendered a decree settlng aslde the cancellation of the contract and enjoinlng 
the défendant company from selUng any of Its goods In the exclusive terrltory 
glven to plaintIfCs, except by and through the plalntlffs, durlng the remalnder 
of the elght-year term specifled In the contract. From thls decree défendant 
appeals, assignlng Its rendltlon as error, and that the court should hâve dls- 
missed the bill. 

Davis Biggs, of St. Louis, Mo. (Bishop & Cobbs, of St. Louis, Mo., 
on the brief), for appellant. 

John F. Green, of St. Louis, Mo. (Frederick N. Judson and J. Porter 
Henry, both of St. Louis, Mo., on the brief), for appellees. 

Before SANBORN, ADAM S, and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge (after stating the facts as above). [1] De- 
fendant contends, first, that the contract of May 7, 1913, is unilatéral, 
and for that reason unenforceable in law or equity. This contention, 
in our opinion, is untenable. The covenants of the contract conferring 
rights and imposing obligations upon the respective parties afforded 
ample considération for each other, and clearly validated the contract; 
so far as this contention is concemed. 

It is next argued that plaintiffs had an adéquate remedy at law, and 
for this reason the équitable remedy of injunction was not available 
to them. In the view we take of other questions, we do not consider 
it necessary to décide this one. 

It is next contended that the twenty-sixth paragraph of the con- 
tract conferrèd absolute power upon défendant to cancel the contract 
in! the event plaintiffs failed to order and pay for, during the second 
year of the duration of the contract, the minimum quantity of mer- 
chandise specified by the contract, namely, $10,500 worth, and that, 
the plaintiffs having failed to order that quantity of goods during that 
year, défendant, in the exercise of power conferrèd upon it, can- 
celed the contract, as it had a right to do. In the contract défendant 
appointed plaintiffs sole and exclusive agents for the sale of its goods 
in the very extensive territory of North and South America and Japan, 
and obligated itself to supply them with goods as and when ordered 
by them at priées definitely fixed in the contract. In considération of 
this and other rights and privilèges conferrèd upon them, plaintiffs 
agreed as f oUows : 

"Twenty-Slxth. The party of the second part [the plalntlffs In thls case] 
covenants and agrées that If It does not, during tbe flrst year of this agree- 
ment purchase from tbe party of the first part [the défendant herein] and pay 
for as hereinbefore provided, at least ten thousand dollars ($10,000.00) worth 
of Usona and Helios brands of regulating appliances, ankrite, irldlumold, 
and duplex [thèse belng the dental supplies for the sale of whlch plalntlffs 
were glven the exclusive agency], net, after ail discounts bave been taken off, 
and during each year of the life of thls agreement purchase and pay for as 
hereinbefore provided, a net amount of ' those articles "in an Increaslng ratio 
of flve per cent (5%) from the flrst year compounded, then it is agreed and 
understood that tJue party of the flrst part may cancel tlUs agreement, by giv- 
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ing written notice, tent by registered, mail, to the party of the second part, 
tohÂch notice shall 6e given withim, tMrty days (SO) after the close of any year 
frorKi the signing of this a^greement." 

This language is very plaln and explicit, and without doubt in terms 
gave défendant the right to cancel the contract if plaintifïs should fail 
during the year ending May 7, 1915, to purchase and pay for at least 
$10,500 worth of defendant's goods. But iti is claimed (1) that para- 
graph twenty-sixth did not make time of the essence of the contract, 
and that, if plaintifïs ordered the required amount of goods within ap- 
proximately the time specified, or (2) ordered approximately the 
amount of goods required within the specified time, this would con- 
stitute substantial performance, enough at least to prevent cancella- 
tion of the contract. 

Plaintifïs' counsel argue that, because plaintifïs had substantially 
performed the contract by ordering nearly ail the merchandise re- 
quired of them to be ordered for the second year, the right reserved 
in the défendant to cancel the contact for nonperformance should not 
hâve been exercised. They also argue that because they inadvertent- 
ly failed to take notice that the year was about to expire and they 
liad not ordered the required amount, and because defendant's prési- 
dent when conversing with plaintifïs at about the expiration of the 
year failed to advised them of their pending péril, and because after 
the year had expired they ofïered to make good the deficiency either 
by then ordering the déficient amount of goods or by paying défendant 
the profits it would bave made if the deficiency had not occurred, they 
are, on high équitable grounds, excused from failure to keep their 
covenant and released from the agreed conséquences of it. 

If the only purpose of the contract on defendant's part was to 
dispose of $10,500 worth of goods in the year in question, there might 
(which we hardly concède) be some merit in this argument. But it 
is manifest from a considération of ail the provisions of the contract 
that defendant's main purpose was not to sell that spécifie quantity 
of goods in the time mentioned, but was to build up a substantial and 
enduring trade for the goods manufactured by it. In order to do so 
it sought to stimulate plaintifïs' zeal and activity in its behalf by giv- 
ing them the sole and exclusive right to sell its goods throughout a 
large territory for a long period of time, and gave them attractive 
terms whereby their income was made dépendent upon their success 
in disposing of its goods. The only covenant défendant required of 
plaintifïs to insure it of their diligence was that they should agrée te 
dispose of at leâst $10,000 worth of goods in the first year, with an 
annual increase of 5 per cent, in each succeeding year, reserving to it- 
self as its only effective means of self-protection against plaintifïs' 
possible disloyalty or inefficiency, the right to cancel the contract if 
plaintifïs should fail to perform this covenant. 

[2] But plaintifïs, through their counsel, now say they did not mean 
what they said and agreed to in the twenty-sixth paragraph of the 
contract, but did mean that if they should not purchase approximately 
the amount specifically agreed to be purchased within the year, in 
other words, if they should not substantially perform this one stipula- 
tion as required by défendant for its protection, in that event only, the 
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right of cancellation might be exercised by défendant. While the 
argument of counsel extended into some minor considérations, it was 
mainly confined to the one question: Whether the time within which 
the required amount of goods should be disposed of annually was of 
the essence of the contract, and this présents the main and controlHng 
question for our présent considération. 

It is triie the parties did not, in express terms or in so many words, 
say that time should be of the essence of the contract; but such 
an explicit statement as that was not necessary to make it so. If the 
provisions of the contract, taken in connection with the circumstances 
of the case and the purposes sought to be accomplished by its exécu- 
tion, disclose that the parties at the time of exécution intended to 
make the time of performance essential, that intention should not be 
thwarted, and the time so fixed should be regarded as essential, with- 
out any express stipulation to that efïect ; and this, we think, is espe- 
cially true in contracts of merchants and manufacturers, where spécial 
préparations to perform are often necessary, and time within which 
deliveries are needed are peculiarly insistent. In the case of Telegra- 
phone Corporation v. Telegraphone Co., 103 Me. 444, 454, 69 Atl. 767^ 
771, the Suprême Court of Maine, in treating of this gênerai subject,^ 
said : 

" ♦ * * If It satlsfactorlly appears from the terms of tlie stipulation 
and ail the circumstances that the parties actually Intended to make the 
time spedfled an essential élément of the contract, and that the conséquences 
of a failure of performance must hâve been contemplated by the parties at the 
time of the exécution of it, such an express stipulation as to time wlU be 
held décisive of the question In a court of equlty as well as a court of law." 

In the case of Norrington v. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 
29 L. Ed. 366, the Suprême Court of the United States, speaking by 
Mr. Justice Gray, said: 

"In the contracts of merchants, time is of the essence. • • • A state- 
ment descriptive of the subject-matter, or of some materlal incident, such as 
the time or place of shipment, Is ordlnarily to be regarded as a warranty; 
• • * that is to say, a condition précèdent, upon the failure or nonper- 
formance of which the party aggrieved may repudiate the whole contract." 

And in the case of Cleveland RoUing Mill Co. v. Rhodes, 121 U. S. 
255, 7 Sup. Ct. 882, 30 L. Ed. 920, the Suprême Court adopted the 
language just quoted from the Norrington Case, and approved its doc- 
trine. See, also, to the same efïect, Jones v. United States, 96 U. S. 
24, 24 L. Ed. 644. 

[3] We think it very clear that the parties to this case intended, 
when they executed the contract in question, to make the time within 
which it should be performed an essential élément of the contract. 
They said in clear and tinambiguous language that the plaintiflfs should 
take $10,500 worth of defendant's goods during the second running 
year of the contract. Persons are presumed, and ought to be held, 
to mean what they say. As indicating that they regarded this stipula- 
tion as creating a serions and binding obligation on the part of the 
plaintiflfs, they not only expressly so agreed, but agreed in no less 
clear and unambiguous language that, if they failed to take that 
amount of goods within the second year, the défendant might cancel 
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the contract, and thus deprive them of ail its valuable rights and priv- 
ilèges. This last stipulation discloses that plaintiffs understood well 
the conséquences of their failure to perform as agreed. As ail men 
are presumed to intend the necessary conséquences of their act, we 
must conclude that plaintiffs, by consenting to the drastic remedy of 
«ancellation of their contract for failure to keep its stipulation as to 
time of performance, were keenly alive to the importance attached to 
the time of delivery, and must hâve known that it was regarded as 
essential by the défendant, and they conceded it to be so at the time. 
Moreover, the purposes of the défendant company, as already pointed 
out, and ail the circumstances attending the exécution of the contract, 
converge to the conclusion that time of performance was regarded by 
both parties as important and essential. We therefore cannot escape 
f rom the necessity of holding that time was of the essence of the con- 
tract between plaintiffs îind défendant. 

Plaintiffs' counsel hâve also argued that défendant acted arbitrarily 
and oppressively in canceling it (1) without notifying plaintiffs of its 
purpose to do so; (2) without giving plaintiffs an opportunity to per-' 
form after the expiration of the time for performance; (3) without 
accepting plaintiffs' oft'er to compensate défendant in money for the 
profits it would hâve made if there had been full performance; and 
they hâve also argued that because plaintiffs unintentionally overlook- 
ed the requirement of the contract in question, and failed to keep 
themselves advised as to the quanti ty of goods ordered, and were, 
therefore, as the end of the second year drew near, ignorant of the 
fact that they had not complied with the requirement of the contract 
for the second year, the défendant should be deprived of its only ef- 
fective remedy of cancellation. Ail such considérations as thèse are, 
in our opinion, foreclosed by the holding that time of performance, 
as fixed in the contract, was of the essence of the contract. But, if 
they were not foreclosed by that holding, we should not be inclined 
to regard them with much favor. They are considérations which 
plaintiffs might hâve presented to the défendant as excuses for non- 
performance, with a hope that they might secure favorable concessions 
from it and thus avoid cancellation. 

They might also hâve been of some importance, if défendant was 
seeking affirmative aid of a court of equity, in the détermination of 
a question, which might possibly then hâve been raised, whether it ap- 
proached its portais with clean hands; but as plaintiffs are alone in"^ 
voking équitable relief, and defendant's légal right to do what plaintiffs 
•complain of is established, we refrain from any discussion of the 
évidence tending to justify defendant's conduct in thèse respects, and 
also from any discussion of the merits of thèse considérations, which 
we regard, so far as their bearing on this case is concemed, as purely 
ethical and immaterial. 

On the whole, we are unanimously of the opinion that the court 
erred in setting aside the cancellation and ordering the défendant to 
proceed with the contract as if no cancellation had been made. 

The judgment is reversed, and the cause remanded to the District 
-Court, with instructions to enter a decree dismissing plaintiffs" bill. 
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SMITH-POWBRS LOGGING CO. et al. v. BERNITT et aL * 

(Circuit. Court of Appeals, Nlnth Circuit December 4, 1916.) 

No. 2591. 

1, Fbauds, Stattjte or <g=>139(4) — Obal Agbekment fob Inteeest in Lard 
— Effect or Peefoemance. 

An oral agreement creating an interest in land, whlch has been car- 
ried Into eflfect by the acts of the parties, Is net affected by the statute of 
frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent Dlg. §§ 338, 
339; Dec Dlg. ®=9l39(4).] 

%. LoQS AND LoGGiNa <s==>15(l) — Pabol Contbact fob Constbuction and 
Opération of Boom — Validity. 

Under an oral agreement wlth a pàrtnershlp whlch owned tldelands, 
complainants' predecessors In Interest, constrncted and operated log booms 
In the land as a joint adventure, the cost, expenses, and profits being shar- 
ed equally between them and the pàrtnershlp. Thls contlnued for a 
number of years, during whlch there were changes in the pàrtnershlp, a 
lumber company being formed, whlch took title to the land, and also 
transfers of Interest by some of the other parties to the agreement ; but 
by common consent the booms contlnued to be operated under the agree- 
ment. Subsequently défendants purchased the property of the lumber 
company. At that tlme the booms were being operated by complainants 
and were full of logs. The books of the vendor also showed the accounts 
wlth the booms, wlth charges and eamings. Seld, that the agreement was 
valid, and that défendants took wlth notice of complainants' rights and 
subject thereto. 

[Ed. Note. — For other cases, see Logs and Logglng, Cent Dlg. §§ 40, 41 ; 
Dec. Dlg. <S=15(1).] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon; Charles E. Wolverton, Judge. 

Suit in equity by E. W. Bernitt and Victor Wittick against the 
Smith-Powers Logging Company and the C. A. Smith Lumber & 
Manufacturing Company. Decree for complainants, and défendants 
appeal. Affirmed. 

For opinion below, see 213 Fed. 378. 

The appellees brought a suit in the court below to recover certain moneys 
alleged to be due them for an Interest in a boom, and for boomage and 
rafting of logs and piles, under a pàrtnershlp agreement wlth the predecessors 
in Interest of the appellants. The facts in the case, as found by the court 
below, are in substance the foUowlng: In 1882 Dean, Wilcox, and Merchant 
were partners, dolng business under the flrm name of B. B. Dean & Co. They 
entered into an oral agreement wlth Bernitt, Klahn, Wulff, and ïoung, where- 
by the parties to the agreement were to construct and operate upon tlde- 
lands owned and controUed by E. B. Dean & Co. in the channel of Coos river 
log booms and dolphlns for the purpose of catching and storlng logs and piles 
and maklng up rafts for transportatlon In Coos Bay. Dean & Co. were to 
receive one-half of the boomage charges, and the other parties were to re- 
celve each one-eighth thereof, and in that proportion ail parties were bound 
to contribute to the maintenance of the booms. Bernitt, Klahn, WulfC, and, 
Young were to capture the logs as they came down the river and assemble 
them in the booms, for whlch they were to receive 25 cents per thousand, log 
measure, one-half of whlch was to be pald to Dean & Co. ; but Bernitt, Klahn, 
Wulff, and Young were privileged to put logs in rafts and transport them to 
the mills about the bay, in the charges for whlch Dean & Co. were to hâve 

AsjFor otber casM M* aame topic & KBY-NUMBBR in ail Key-Numbered Dlgeits & Indexas 
•Rehearing denled Pebruary 13, 1917. 
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no share. The booms were constructed at a considérable expense, of whlcb 
Dean & Co. contributed one half, and Bemitt, Klahn, Wulff, and Tonng the 
other hall. Dean & Co. was dlasolved by the death of Wilcox, and thereafter 
the Dean Lumber Company, a corporation, became the owner of the partner- 
ship property. But later the property passed to C. A. Smith, and from him 
to the C. A. Smith Lumber & Manufacturlng Company, and subsequently to 
the Smith-Powers Logging Company; O. A. Smith being the principal stock- 
holder in the C A. Smith Lumber & Manufacturlng Company, and that Com- 
pany being the principal stockholder in the Smith-Powers Logging Company. 
Bernltt and Wittick succeeded to the original interests of Bernitt, Klahn, 
Wulff, and Young. 

It was one of the contentions of the appellants that, Dean & Co. havlng 
been dissolved by the death of Wilcox, the original partnership agreement 
between that flrm and Bemitt and his associâtes was likewise dissolved ; but 
the court found from the record that ail the successors in interest to Dean & 
Co. recognized the agreement and treated with Bernltt and his associâtes and 
successors strictly according to the terms thereof, and that the appellants 
cannot now controvert the appellees' interest in the booms. The court fur- 
ther found that for the season of 1908-1909 the appellants permltted the 
use of the boom by the appellees, but refused to recognize thelr right to com- 
pensation under the old agreement, and that in June, 1909, the appellants 
whoUy ousted the appellees from the use and occupation of the property, and 
that by ousting the appellees, and appropriàting their interests in the booms, 
the appellants rendered themselves liable to the appellees for that interest. 
The court found the value of the booms to be $2,000, and the value of the 
appellees' interest therein to be $1,000, and that the appellees were entltled to 
an accountlng from June, 1909, of boom charges on logs caught in the boom, 
and also found that the charges so payable by the appellants to the appellees, 
after allowing ail proper crédits, was the sum of $2,667.34. For those sums 
judgment was entered for the appellees. 

John D. Goss and Herbert S. Murphy, both of Marshfield, Or., for 
appellants. 

W. U. Douglas and John F. Hall, both of Marshfield, Or., and 
Watson & Beekman, of Portland, Or., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellants rely upon the statute of frauds, and contend that that 
statute applies to a boom and the tidelands on which it is constructed, 
and that, since the tidelands belonged to E. B. Dean & Co., the 
predecessors in interest of the appellees could acquire no interest 
therein, except by a conveyance in writing. But the statute of frauds 
does not afïect the rights of the parties under the circumstances which 
are shown by the évidence in this case. "Where an oral contract, 
which is unenforceable by reason of the statute of frauds, has been 
entirely performed, the rights of the parties are no longer affected 
by the statute, and it is immaterial that either party might hâve re- 
fused to perform. Where oral agreements creating interests in land 
hâve been carried into efïect by the acts of the parties, the rights ac- 
quired thereunder are not affected by the statute." 20 Cyc. 302, 303 ; 
White V. Cleaver, 75 Mich. 17, 42 N. W. 530; Knecht v. Mitchell, 
67 m. 86; Anderson v. Simpson, 21 lowa, 399; Newman v. Nellis, 
97 N. Y. 285; Brown v. Bailey, 159 Pa. 121, 28 Atl. 245; C. C. C. 
& St. L. Ry. Co. V. Wood, 189 111. 352, 59 N. E. 619; Anderso» 
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School Tp. V. Milroy Lodge, 130 Ind. 108, 29 N. E. 411, 30 Anu 
St. Rep. 206; Mich. Cent. R. Co. v. Chicago, etc., R. Co., 132 Mich. 
324, 93 N. W. 882. 

[2] The appellants contend that the testimony fails to show any 
partnership between the copartnership of E. B. Dean & Co. and the 
predecessors in interest of thé appellees. The évidence, however, 
shows clearly that the original agreement was that of a joint venture. 
The final situation was complicated by the changes that subsequently 
occurred, such as the retirement of Young and Klahn. But through 
ail the changes the business continued to be operated as before, with- 
out any objection upon the part of Dean & Co. or any one. From 
the conduct of the parties, the court below was clearly justified in 
holding that there was consent to the changes in membership by the 
concurrence of ail the parties, evidenced by their conduct. It is well 
settled that, with such concurrence, the purchaser of an interest may 
become a partner with the consent of ail the parties, either expressed, 
or implied from their conduct. 30 Cyc. 605.; Meaher v. Cox, 37 
Ala. 201 ; Rosenstiel v. Gray, 112 111. 282; Harvey v. Ford, 83 Mich. 
506, 47 N. W. 242. . But it is not important to inquire how long the 
partnership continued to exist. The important fact is that the pred- 
ecessors in interest of the appellees were induced by E. B. Dean & 
Co". to enter upon lands which the latter owned and to contribute 
one-half the expense of constructing booms thereon, with the under- 
standing that ail parties were to hâve a joint interest in them, and 
that the booms were operated under that understanding until the 
appellees were ousted. 

It is contended that the court below erred in finding upon the évi- 
dence that the Dean Lumber Company and the appellants recognized 
the appellees' rights and acted under the partnership agreement. We 
hâve, carefully considered the testimony which bears upon this con- 
tention, and, although the évidence is conflicting, we find no ground 
to disturb the conclusion of the court below. It is clearly established 
that, after the Dean Lumber Company acquired its interest, the ap- 
pellees continued in the possession and management of the booms, 
aijd that they continued as before to receive the profits, and sharedi 
with the Dean Lumber Company the expansés of the maintenance 
of the booms. Squire, who was bookkeeper for the Dean Lumber 
Company from 1903, until he became manager of the company in 
1905, who was called as a witness for the appellants, testified that 
he leamed from Bernitt that he and his partners had built the boom 
under an agreement that they were to hâve the exclusive use of the 
same, and he testified that agreement was made at the time when 
the boom was first built, and continued "during the time I had any- 
thing to do with it." 

The appellants contend that, even if there were a copartnership 
agreement, as found by the court below, the sale to C. A. Smith, a 
bona fide purchaser, passed the title of ail parties. C. A. Smith 
purchased the property in February, 1907, He was a man of ex- 
périence in tbe sawmill and logging business. He had an understand- 
ing with Powers, who became the président of the Smith-Powers 
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Company, that the property when purchased should be tumed over 
to a logging corporation which they would organize. The time of 
the purchase was the middle of the logging season, the booms were 
full of logs, and the appellees were busily engaged catching and raft- 
ing the same. Their raftsmen had scows there in which they lived. 
Entries were at that time being made upon the books of the Dean 
lyumber Company, showing the charges and eamings of that company 
arising out of the opérations of the appellees. The évidence is that 
the Smith-Powers Logging Company is controlled by C. A. Smith, 
who holds a large majority of the stock, and that Powers is the prés- 
ident thereof. Bernitt testified that in July, 1907, Powers told him 
that Smith wanted him (Powers) to purchase the boom property, but 
that he would hâve nothing to do with it so long as Bernitt and Wit- 
tick had an interest in it. There is other évidence tending to show 
that Smith had actual notice of the appellees' rights. But, aside 
from any actual notice that he may hâve had, the possession of the 
appellees was sufficient to put him upon inquiry to ascertain their 
rights. Randall v. Lingwall, 43 Or. 383, 73 Pac. 1; McDougal v. 
Lame, 39 Or. 212, 64 Pac. 864; Jennings v. Lentz, 50 Or. 483, 93 
Pac. 327;_Cantwell v. Barker,_62 Or. 12, 124.Pac. 264. 

It is said there is nothing in the record to justify the fixing of 
June, 1909, as the date when the appellees were ousted. The com- 
plaint allèges that the ouster was in June, 1909, and the answer does 
not deny it. The testimony is that, during the rafting season of 
the fall, winter, and spring of 1908 and 1909, the appellees continued 
to catch logs in the booms as formerly, and to make up rafts and tow 
them to the mills, and that thereafter they were not allowed to do 
so. This sufficiently establishes the time of the ouster. But the 
précise date is unimportant. 

It is contended that the court below erred in not requiring the ap- 
pellees to contribute to the expense and maintenance of the boom, 
rhe appellants offered in évidence a statement of the account of the 
Smith-Powers Company with the Coos river boom, commencing Sep- 
tember 20, 1907, and ending July 1, 1912, in which it appears that the 
total sums expended by that company on the booms, including $14,615 
paid for various tracts of tidelands, amounted in the aggregate to 
$31,450.95. There is no évidence that the appellees were ever asked 
to contribute to any of this expense, or that they ever consented 
thereto. They were ousted before the major part of the improve- 
ments were made. The court below took into considération the value 
of the booms, irrespective of the extensive improvements made there- 
to by the appellants, and fixed the appellees' interest therein at the 
time of the ouster at the sum of $1,000. We find no ground for 
holding that that estimate was not just and proper. 

The decree is afïirmed. 
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KEMP LUMBBR CO. T. HOWARD. 
(Circuit Court of Appeals, Blghth Circuit November 8, 1916.) 

No. 168. 

1. Statutes ®=»158 — RepeaI/ — Repeal bt Implioatiok. 

Repeals by implication are not favored. 

[Ed. Note.— ror other cases, see Statutes, Cent. Dlg. { 228; Dea Dlg. 
<@=158.] 

2. Statutes <S=3225 — Constbuction — Statutes in Pari Matebia. 

Ail statutes in pari materla are to be read and consldered together, as 
If they formed part of the same statute. 

[Ed. Note.— For other cases, see Statutes, Cent Dlg. S§ 302, 303 ; Dec. 
Dig. iS=9225.] 

3. Statutes <S=>159 — Constbuction — Repeal. 

Where there are two acts upon the same subject, they must stand to- 
gether, if possible, and In case of repugnancy the later opérâtes as a 
repeal only In so far as Its provisions are répugnant to the earlier one. 

[Bd. Note. — For other cases, see Statutes, Cent Dlg. S 229; Dec. Dlg. 
<g=>159.] 

4. Meohanics' Liens <g=9l95 — Pbiokitt — Statutes. 

Comp. Laws N. M. 1897, § 2228, originally enacted by Sess. Iawb 
1880, c. 16, § IS, requlres the court in cases of mechanlcs' liens, to déclare 
In Its judgment the rank of each lien or class of liens whlch shall be in 
the foUowing order: First, ail persons other than original contractors and 
subcontractors ; second, subcontractors ; thlrd, original contractors — and 
déclares that the proceeds must be applied to each lien or class of liens 
in the order of its rank. Section 2238, whlch was Act Jaa 2, 1852, S 8, 
déclares that ail liens shall take eSect as to the différent persons who 
may hâve liens from the tlme of flllng the same for record; priorlty in 
tlme glvlng priorlty In right. Beld, that the later statute did not repeal 
the earlier act In toto, and that as among llenholders of the same class 
priorlty in tlme would glve priorlty In right. 

[Ed. Note. — For other cases, see Mechanlcs' liens. Cent Dlg. { 336; 
Dec. Dig. <S=9l95.] 

5. Bankbuptct ®=>192 — liiENS — Pbiobitt. 

Mechanlcs' liens are not liens created by or obtained In or pursuant to 
any suit or proceeding at law or In equlty, but are liens created by 
statute by the act of the llenholders pursuant to the statute wlthout 
légal proceedlngs, and though obtained wlthin four months of the In- 
stitution of bankruptcy proceedlngs by or agalnst the owner are not dls- 
solved by Bankr. Act July 1, 1898, c. Ml, 30 Stat 564, $$ e7c-e7f (Comp. 
St 1913, $ 9651), providing for dissolution of liens obtained by Judldal 
proceedlngs wlthin four months of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. i 294 ; Dec. Dlg. 
<S=>192.] 

Pétition to Revise Order of the District Court of the United States 
for the District of New Mexico; Wm. H. Pope, Judge. 

Pétition by the Kemp Lumber Company, a corporation, against 
Thomas Hov^ard to revise an order of the District Court in bank- 
ruptcy. Order vacated and set aside, with directions. 

George S. Downer, of Albuquerque, N. M., for petitioner. 
J. C. Gilbert, of Roswell, N. M., for respondent. 

4=3For otber cases sea same toplc & KET-NUMBSR In ail K«y-Num1)ered Biseata A Indexas 
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Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

SANBORN, Circuit Judge. [1-4] By a pétition to revise an order 
of tlie District Court in bankruptcy this case présents the question 
whether the proceeds of the sale of property of a bankrupt in New 
Mexico, subject to mechanic's liens of the same class recorded at dif- 
férent times, should be distributed to the lienors pro rata, or in the 
order of the filing of their respective claims for liens for record. The 
answer is found in the statutes of New Mexico as they stood in 1914, 
when the liens accrued and the claims for them were filed. The codifi- 
cation of the laws of New Mexico of 1915 provides that statutes in 
force prior to the time when that codification took efïect remain in 
force thereafter for the préservation and enforcement of ail rights ex- 
isting when it took efïect. Statutes N. M. 1915, p. 1665. 

The codification of 1915 is therefore laid aside, and recourse is had 
to the Compiled Laws of New Mexico of 1897. The act of the terri- 
torial Législature of New Mexico which authorized the compilation of 
1897 in section 7 déclares that: 

"Wlien the sald laws hâve been prlnted and are ready for distribution, the 
Govemor shall Issue his proclamation announclng such fact, and thlrty days 
after the date of such proclamation sald compilation shall go Into effect, and 
thereafter the laws so compiled shall be received by ail the courts and offl- 
cers of this territory, and shall in ail respects be as valld and as bindlng as 
original enroUed acts approved and filed in the ofiBce of the secretary of the 
territory as now provlded by law." Laws 1897, c. 43. 

Title 24 of the Compiled Laws of New Mexico of 1897 treats of the 
subject of liens in a single chapter, in "sections 2216-2248. Sections 
2217 and 2218 provide that every person performing labor upon or 
fumishing materials to be used in the construction, altération, or repair 
of any building, wharf, bridge, etc., bas a lien thereon and upon the 
land upon which it stands for the labor or materials. Section 2221 
provides that every person claiming the benefit of the act creating the 
lien shall, within a time specified, file for record with the county re- 
corder a claim containing a statement of his demands. Section 2223 
requires the recorder to make a record of such claims and an index 
thereof. Provision is made for suits to enforce the liens. The sec- 
tions of the statute determinative of the issue are 2228 and 2238. The 
former requires the court in every case in which différent liens are 
asserted against any property to déclare in its judgment — 

"the rank of each lien or class of liens, which shall be in the foUowlng order, 
viz. : First. AU persons other than the original contractors and subcontractors. 
Second. The subcontractors. Thlrd. The original contractors. And the pro- 
ceeds of the sale of the property must be appUed to each lien, or class of liens, 
in the order of its rank. • • • >» 

Section 2238 reads : 

"AU Uens shall take eCfect as to the différent persons who may hâve liens, 
f rom the time of flling the same for record, prlority Ib time glvlng priority in 
right, should the property not be of suffident value to pay aU the liens createâ 
on it" 
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AH the lienholders in the case at bar are in the same class, the class 
of original contractors, and it is indisputable that, unless some portion 
or ail of section 2238 was for some other reason, not apparent from 
the Compiled Laws of 1897, not in force, thèse sections required the 
proceeds of the property subject to thèse liens of the same class to 
be distributed in the order of the filing of the respective claims there- 
for. The court below, however, was of the opinion, and counsel for 
the junior claimants contend, that section 2238, which was section 8 
of the act of January 2, 1852, and has ever since been a part of the law 
of New Mexico upon the subject of mechanics' liens, was either re- 
pealed by section 2228, which was originally section 13 of chapter 16 
of the Session Laws of 1880, or so far modified that ail lienholders of 
the same class must share pro rata, and that between them priority in 
time no longer gives priority in right. The acts of 1852 and 1880, their . 
relation to each other, the subséquent history of the varions sections 
therein, the place of sections 2228 and 2238 m the revisions and com- 
pilations of the laws of New Mexico from the time of their respective 
enactment until thèse liens were filed, hâve received investigation, con- 
sidération, and délibération. It would be helpful to no one to review 
the history of this législation. Suffice it to say that our conclusion is 
that each of the two sections has been a part of the law of New Mexico 
upon the subject of mechanics' liens from the time of its respective 
enactment; that until the enactment of section 2228 in 1880 ail me- 
chanics' liens, as between the lienholders, took effect from the respec- 
tive times of the filing of the claims therefor; that from the time of 
the enactment of section 2228 in 1880 ail mechanics' liens in the same 
class, as between the lienholders of that class, took effect from the re- 
spective times of the filing of the claims therefor for record, and that 
between the members of each class priority of time gave priority of 
right; but that the priority of the classes created by section 2228, as 
between themselves, was fixed from 1880 to 1915 by section 2228. 

No express repeal of section 2238 has been found among the laws 
of New Mexico, and repeals by implication are not favored. "Ail stat- 
utes in pari materia are to be read and considered together as if they 
formed part of the same statute." Potter's Dwarris on Statutes, 145. 
Thus read, thèse two sections provide that the three classes sjiall hâve 
the relation between themselves prescribed by section 2228, and that 
the lienholders in the same class shall hâve priority in the order of the 
filing of their respective claims for liens. 

When there are two acts upon the same subject, they must stand to- 
gether, if possible; if the two are répugnant in any of their provisions, 
the later act opérâtes as a repeal of the earlier one, so far, and only so 
far, as its provisions are répugnant to those of the earlier act. In re 
Henderson's Tobacco, 11 Wall. 652, 657, 20 L. Ed. 235; Frost v. 
Wenie, 157 U. S. 46, 57, 58, 15 Sup. Ct. 532, 39 L. Ed. 614; Board 
of Com'rs v. ^tna Life Ins. Co., 32 C. C. A. 585, 590, 90 Fed. 222, 
227; City Realty Co. v. Robinson Contracting Co. (C. C.) 183 Fed. 
176, 181; Hemmer v. United States, 123 C. C. A. 194, 201, 204 Fed. 
898, 905; Soliss v. General Electric Co., 129 C. C. A. 548, 552, 213 
Fed. 204, 208. Section 2228 is répugnant to section 2238 only so far 
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as it fixes the priority of the three classes of claims it names between 
themselves. It is not répugnant to the rule established by section 2238 
in so far as that rule gives to the members of the same class of lien- 
holders as between themselves priority in right according to their 
priority in time. The proceeds of the property subject to mechanics' 
liens of the same class must, therefore, be paid to the lienholders in the 
order of the filing for record of their respective claims. Between them 
priority in time gives priority in right. 

[5] The suggestion that thèse liens were dissolved by the commence- 
ment of bankruptcy proceedings within four months after the claims 
were filed by reason of the provisions of sections 67c-67f of the Bank- 
ruptcy Act is baseless. Mechanics' liens are not liens created by or 
obtained in or pursuant to any suit or proceeding at law or in equity. 
Nor are they liens obtained through légal proceedings. They are liens 
created by statute, and by the act of the lienholders pursuant to the 
statute, without suits or légal proceedings, and the paragraphs of the 
bankruptcy law cited are inapplicable to them. In re Emslie, 42 C. C. 
A. 350, 102 Fed. 291, 292; In re Laird, 109 Fed. 550, 556, 48 C. C. A. 
538, 544; In re Kerby Dennis Co., 95 Fed. 116, 36 C. C. A. 677; In re 
West Norfolk Lumber Co. (D. C.) 112 Fed. 759, 765; In re Mero (D. 
C.) 128 Fed. 630, 633 ; In re LîUington Lumber Co. (D. C.) 132 Fed. 
886. 

The référée, Mr. David W. Elliott, ruled that the liens under consid- 
ération in this case should be paid out of the proceeds of the property 
subject to them in the order of the filing for record of the claims for 
them ; the court below reversed that ruling and ordered them paid pro 
rata. 

The order of the District Court is vacated and set aside, with direc- 
tions to cause the liens to be paid in the order of the filing for record 
of the claims for them. 



GREAT LAKES TOWING CO. v. MASABA S. S. CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. December 5, 1916.) 

No. 2858. 

1. Navigable Watebs <S=>26(3) — Bridoes — Injubt fbom Collisi-on with 

Deawbbidge. 

The failure of the owner or operator of a drawbrldge over a navigable 
stream to promptly open the draw upon reasonable signal for the passage 
of a boat, as requlred by Act March 23. 1906, c. ll.SO, § 4, 34 Stat 85 
(Comp. St. 1913, § 9964), raises a presumption of négligence, whlch such 
owner or operator must overcome in a suit against It for Injury to a 
passlng vessel. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. §§ 152- 
166; Dec. Dlg. <S=j26(3).1 

2. Navigable Watees <@=20(8) — Bbidges — Injubt fbom Collision with 

Deawbbidge — Négligent Management. 

The failure of the owner of a drawbridge to provide means by which the 
operator can signai approaching beats in the daytime is In itself évidence 
of négligence. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 96; 
Dec. Dig. <g=520(8).] 

4=9For other cases see Bam* topic & KEY-NUMBER In ail K«r-Numbered DigesU & Indexe» 
237 F.— 57 
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3. Navtgable Watebs <S=>26(3) — Beidgks — ^Injubt to Vessel feom Collision 

wiTH Dbawbbidoe. 

Injury to a steamer by reason of her mast striking the partly opened 
draw of a bridge held due to the concurring faults of the bridge operator 
in faillng to fully open the draw and the towlng tug in not keeping the 
steamer under control after the master saw that the draw was only 
partly ralsed. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 152- 
166; Dec. Dig. <g=>26(3).] 

4. Admibalty <S=>88 — Suit fob Injubt to Vessel — Rioht to Enfoece Con- 

TEIBUnoN Between Respondents. 

The owner of a vessel injured by the concurring fault of a towlng tug 
and the owner of a drawbrldge is entitled In admiralty to a decree for 
half damages agalnst each, wlth the rlght to coUect from either any de- 
ficiency arlslng through default in payment by the other. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §S 627-634 ; Dec. 
Dig. <S==>88.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John H. Clarjce, Judge. 

Suit in admiralty by the Masaba Steamship Company, owner of the 
steamer Joe S. Morrow, against the Great Lakes Towing Company 
and the Cleveland Terminal & Valley Railroad Company. Decree for 
libelant against the Towing Company alone, which appeals. Reversed. 

Goulder, White & Garry, of Cleveland, Ohio (Harvey D. Goulder 
and Robert G. McCreary, both of Cleveland, Ohio, of counsel), for 
appellant. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for appellee 
Masaba S. S. Co. 

Toiles, Hogsett, Ginn & Morley, of Cleveland, Ohio, for appellee 
Cleveland Terminal & V. R. Co. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
McCALrIy, District Judge. 

WARRINGTON, Circuit Judge. On August 26, 1913, the steamer 
Joe S. Morrow, while in tow of two steam tugs, sustained damages 
through collision with the partially raised lift of a bascule bridge 
maintained by the Cleveland Terminal & Valley Railroad Company 
across the old bed of the Cuyahoga river at Cleveland, Ohio. The 
Morrow and the tugs were owned, respectively, by the Masaba Steam- 
ship Company and the Great Lakes Towing Company. The owner 
of the Morrow sought to recover thèse damages through libel in ad- 
miralty against the towing company and the railroad company. The 
towing company in its answer presented exceptions to certain al- 
ternative charges of négligence set up in the libel, but the exceptions are 
not mentioned either in the assignments or the briefs. At the trial both 
respondents disavowed any complaint of négligence on the part of the 
Morrow, and the answers were thus confined to charges made by each 
of the respondents against the other of négligent conduct which caused 
the damages in issue. At the close of tiie testimony offered by the 

(ÊsaFor other case» see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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towing Company, the trial court, o£ its own motion and without hear- 
ing from the railroad company, found the towing company liable and 
entered a decree against it for an agreed amount of damages. From 
this decree the towing company appeals against both the Masaba Com- 
pany and the railroad company. 

[1] Upon careful examination of the évidence we see no reason 
to disturb the trial judge's conclusion so far as it finds négligence of 
the towing company directly contributing to the damages sustained 
by the vessel in tow. The facts hère are distinguishable from those 
found in The Louise Rugge (D. C.) 234 Fed. 768, 770; but under 
the présent record we think the railroad company should hâve been 
held jointly liable with the towing company for such damages. Con- 
gress has distinctly imposed positive duties touching the management 
of drawbridges, including, we think, such bridges as that of the 
railroad company. Act Aug. 18, 1894, c. 299, 28 Stat. 338, 362, § 5 
(Comp. St. 1913, § 9973), and Act March 23, 1906, 34 Stat. 84, 85, § 
4, provides, among other things: 

"If the bridge shall be constructed with. a draw, then the draw shall be 
opened promptiy by the persong owning or operatlug such bridge upon reason- 
able signal for the passage of boats and other water craft." 

Admittedly, the old river bed in question is navigable. It results 
that upon receiving or being reasonably chargeable with notice of the 
approach of a vessel, failure either promptiy to open the draw or 
the lift of a bridge maintained across such a river as this, or, if the 
facts justify, seasonably to notify the approaching vessel that fail- 
ure to open or delay in doing so is unavoidable, raises a presumption 
of négligence which the owner or operator of the bridge must over- 
come. Dorrington v. City of Détroit, 223 Fed. 232, 245, 246, 138 C. 
C. A. 474 (C. C. A. 6) ; Clément v. Metropolitan Railroad Company, 
123 Fed. 271, 273, 274, 59 C. C. A. 289 ; Pennsylvania R. Co. v. Central 
R. Co. (D. C.) 59 Fed. 190, 192, per Judge Addison Brown, affirmed 
59 Fed. 193, 8 C. C. A. 86 (C. C. A. 2) ; Hartley v. American Steel 
Barge Co.,_ 108 Fed. 97, 98, 47 C. C. A. 229 (C. C. A. 8). This pre- 
sumption, instead of being overcome hère, was strengthened by the 
évidence. 

While the Morrow was being towed down the river, with the Ab- 
bott as its pilot tug and the Alva as the steering tug, the Abbott 
sounded the customary signais for opening the draw of the Willow 
Street bridge and also for raising the lift of the railroad bridge. How- 
ever, when the Abbott came within some 500 feet of the railroad bridge, 
her captain noticed that the lift of the bridge was not raised to its 
fuU height, but was standing at an angle of from 60 to 70 degrees; 
yet he gave no further attention to the bridge until it was too late 
to avoid collision between the mainmast of the Morrow and the lift 
of the bridge. The captain of the Abbott confessedly relied upon 
the operator of the bridge to cause the lift fully to be raised in time 
to afford a clearance for the vessel in tow. The lift of the bridge 
was operated by electricity, and could be and usually was raised 
quickly for the passage of boats. The collision occurred between 8 
and 9 o'clock in the morning, and the day was bright and clear. No 
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sufficient reason îs disclosed to excuse the operator for failing, îf 
he did fail, to hear the signais of the Abbott; and yet the operator 
gave no signal of any sort to the Abbott that the lift would not be 
seasonably raised to its f uU height 

[2,3] True, there is testimony tending to show that, apart from 
lights that were used at night to show that the lift was either closed 
or open, there was no mechanical contrivance maintained upon the 
bridge for the purpose of signaling approaching beats. Failure in 
this respect alone tends to show négligence on the part of the owner 
of the bridge (City of Chicago v. Chicago Transp. Ce, 222 Fed. 238, 
241, 137 C. C. A. 654, L. R. A. 1915F, 1062 [C. C. A. 7] ; Pennsyl- 
vania R. Co. v. Central R. Co., supra, 59 Fed. at page 192); and, 
further, it is hard to understand how a bridge operator of reasonable 
alertness could hâve failed to observe the approaching tow and in 
some way to signal the ofBcers in charge of the pilot tug of the fact, if it 
had been a fact, that the lift could not be further raised ; but such an 
excuse was not available, for the lift was fully raised immediately 
after the collision. The testimony is clear enough that some warning 
might hâve been given by the bridge operator in time to enable those 
in charge of the tow to stop and so avoid the collision. Hère then 
we hâve the captain of the Abbott and the operator of the bridge 
failing, the one to notice plainly sounded signais of the Abbott, 
and the other to observe whether the bridge lift had been fully raised, 
until it was too late to prevent in jury to the tow. It must there fore be 
concluded upon the facts disclosed that this mutual neglect brought 
about the damages that admittedly ensued. 

[A] The remedy for such a situation as this admits of no serions 
doubt. If two vessels, instead of the pilot tug and the bridge, had 
through mutual fault caused thesé damages, a decree would hâve been 
awarded against each of the offending vessels for one-half the damages, 
with the right, however, in the libelant to collect from either of the re- 
spondents any deficiency arising through default in payment on the 
part of the other. The City of Hartford and the Unit, 97 U. S. 323, 
329, 24 L. Ed. 930; The Alabama and the Game-Cock, 92 U. S. 695, 
697, 23 h. Ed. 763. This would also be true if at the time of the colli- 
sion one of the offending vessels had been at anchor. Owners of Brig 
James Gray v. Owners of Ship John Fraser et al, 62 U. S. 184, 16 L,. 
Ed. 106. If the libelant had failed to sue the owners of both of the 
offending vessels, an order would hâve been entered on application to 
make the absent owner a party, so that under the facts a decree in the 
form stated could in the end hâve been rendered. The Hudson (D. C.) 
15 Fed. 162, 176, décision by Judge Addison Brown. And as Chief 
Justice Fuller pointed out in Re New York, etc., Steamship Co., Peti- 
tioner, 155 U. S. 523, 528, 15 Sup. Ct. 183, 185 [39 L. Ed. 246], "the 
décision [in The Hudson] was announced February 7, 1883, and on 
March 26, 1883, rule 59 in admiralty was promulgated by this court. 
112 U. S. 743." And that rule was a récognition of 'the praqtice approv- 
ed by Judge Brown in The Hudson. See The No. K 1, 150 Fed. 111, 
112, 80 C. C. A. 65 (C. C. A. 2); The Galileo (C. C.) 29 Fed. 538, 
540. The principle underlying thèse décisions is that, regardless of 
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the rule against exaction of contribution among wrongdoers at com- 
mon law, the enforcement in admiralty of contribution among ofFend- 
ing vessels is a matter of right. The Mariska, 107 Fed. 989, 991, 
47 C. C. A. 115 (C. C. A. 7) ; Erie & W. Transp. Co, v. Erie R. Co., 
142 Fed. 9, 13, 73 C. C. A. 195 (C. C. A. 7). It was averred and 
admitted in the pleadings of the instant case that the suit was within 
the admiralty and maritime jurisdiction of the district court. We 
hâve seen that Congress has imposed distinct duties conceming the 
management of bridges like the one in issue, and that the rule of 
judicial décision is that failure to perform such duties subjects the 
owners to liability in favor of navigators suffering injuries in con- 
séquence of such neglect. 

We therefore conclude that the decree must be reversed, with costs, 
and the cause remanded, with directions to enter a modified decree, 
dividing the damages and providing for recovery in accordance with 
this opinion, unless the railroad company shall upon good cause 
shown, within a reasonable time to be fixed by the court below, obtain 
permission to put in proofs. 



AMEKIOAN TRUST & SAVINGS BANK v. EUPPB. 

In re POWELL et al. 

(Circuit Court of Appeals, Eighth Circuit. November 16, 1916.) 

No. 172. 

1, Bankbuptct <S=>288(2) — Pboceedings; — Summabt Peoceedinqs. 

One who, prior to the flllng of a pétition In bankruptcy, has by other 
means than the légal proceedlngs specified in Bankr. Act Juiy 1, 1898, c. 
541, § GTc, 30 Stat. 564 (Comp. St. 1913, § 9651), and section 67f, declarlng 
that liens obtalned by judicial process within four months of the com- 
mencement of banlîruptcy proceedlngs shall be Invalid, acqulred a lien on 
the property of a party subsequently adjudged bankrupt, is an adTerae 
clalmant, whose rights cannot, as in the case of an agent of the bankrupt 
or an otHcer of the bankrupt corporation wlthholding possession of the 
bankrupt's property, be suminarily determined, but must be determined by 
a plenary suit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. Dig. 
<g=>288(2).] 

2. Bankbuptct ^=>288{2) — Jubisdiction — Plenaby Suit. 

A bank, havlng a mortgage lien on the property of a bankrupt, Instituted 
an action of replevin, under which the sherlfC took possession of the 
property and the bank proceeded to advertise it for sale under the power 
of the mortgage. Within less than four months of the replevin suit the 
mortgagors were adjudged bankrupt Eelê that, as the lien of the bank 
depended on the mortgage and had been created wlthout judicial proceed- 
lngs, such lien was not vacated by Bankr. Act, §§ 67c, 67f, providing for 
the vacation of liens dépendent on judicial proceedlngs within four 
months of bankruptcy, and so the rights of the bank could not be deter- 
mined In summary proceedlngs. 

[Ed. Note. — For other cases, see Bankruptcy. Cent. Dig. S 447 ; Dec. Dig. 
<e=s>288(2).] 

8. Bankbuptct <3=>156 — Pknding Actions — Judgmbnt — Pebsons Concluded. 

After bankruptcy of a mortgagor the trustée caused himself to be aub- 

stituted for the bankrupt in an action of replevin brought by the mort- 

^=>FoT otber cascB se* lam* topie £ KEY-NVMBBSR In aU K«7-Niimb*red DiguU & Iiid«xes 
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gagée before bankruptcy. Tbe trustée renounced ail claim to retum of the 
property, relylng on a counterclalmi for damages for the taklng and dé- 
tention of the property, and partidpated In the trial, securing a verdict 
and judgment of one dollar damages. This the mortgagee paid. Beld, 
that the issue of damages thus became adjudlcated, and the trustée 
could not thereafter assert any claims to the proceeds of the mortgaged 
property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. SI 240-246; 
Dec. Dig. <3=>156.] 

Pétition to Revise Order of the District Court of the United States 
for the District of New Mexico ; William H. Pope, Judge. 

In the matter of the bankruptcy of Monte L. Powell and Minnie 
A. Powell. Pétition by the American Trust & Savings Bank to re- 
vise an order of the District Court, made on application of B. Ruppe, 
trustée in bankruptcy. Order reversed and set aside, and cause re- 
manded. 

O. N. Marron and Francis E. Wood, both of Albuquerque, N. M., 
for petitioner. 
Reed HoUoman, of Santa Fé, N. M., for respondent. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. The American Trust & Savings Bank, 
a corporation, présents a pétition to revise an order of the District 
Court made April 28, 1916, directing the bank to pay over to the trus- 
tée of the estâtes of Monte L. Powell and Minnie A. Powell, bank- 
rupts, a specified part of the proceeds of the sale of property formerly 
owned by them made by the bank imder a mortgage to it given by 
the Powells on May 6, 1914, to secure their debt of $4,600 to the 
bank. On October 17, 1914, the bank brought an action in replevin 
in one of the district courts of the state of New Mexico based on 
the mortgage and the alleged breach of its provisions by the mort- 
gagors, the sheriff took the mortgaged property under the writ of re- 
plevin of that court and delivered it to the bank which had the pos- 
session of it and was proceeding to advertise it for sale under the terms 
and power in the mortgage when on October 20, 1914, the Powells 
filed in the United States District Court for the District of New Mex- 
ico a voluntary pétition in bankruptcy and were adjudged bankrupts. 
On October 30, 1914, in a summary proceeding in the bankruptcy court 
over the objection and protest of the bank on the ground that the 
bankruptcy court had no jurisdiction of the mortgaged property, of it, 
or of its adverse claim to the property, an objection and protest which 
the bank maintained throughout ail the proceedings, that court or- 
dered the bank to cease prosecuting its replevin suit and to take no 
further steps toward the sale of the property under its mortgage. On 
November 18, 1914, on the pétition of the trustée, the state court 
substituted the trustée for the Powells as défendant in the replevin 
action. On November 21, 1914, the bank applied to the bankruptcy 
court for a dissolution of its injunction, the court vacated it, but also 
ordered that the sale of the property should not be made by the bank 
for less than $6,000, that the sale should not affect the liens upon or 
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rights in the property, that the proceeds should stand in the place of 
the property and that the proceeds should be subject to the further 
order of the bankruptcy court. On December 19, 1914, the bankruptcy 
court in response to an application of the trustée for an order on 
the bank to hold $6,050, the proceeds of the sale of the property, until 
the détermination of the action in replevin and upon the prayer of 
the bank in reply for the payment of its mortgage debt, interest and 
attomeys' fées out of this $6,050, ordered that the prayer of the bank 
be denied without préjudice and that its motion remain on the files 
of the court until the final détermination of the action in replevin. 
The trustée answered the complaint in the replevin action and by his 
answrer admitted the validity of the note, mortgage and claim of the 
bank for $4,600 and interest, denied that there had been any breach of 
the terms of the mortgage at the time action in replevin was com- 
menced, demanded a return of the property and interposed counter- 
claims for damages to the amount of $20,000 for the taking and dé- 
tention of the property. When the action came on for trial the trustée 
in open court waived ail claim and right to a return of the property 
and elected to rely upon his claim for damages. The case was then 
tried to a jury which rendered a verdict in favor of the trustée for 
the sum of $1. Judgment was entered by the state court in his favor 
for that dollar and the bank paid and satisfied the judgment. Sub- 
sequently in April, 1916, the trustée made an application to the bank- 
ruptcy court for an order on the bank to pay over to him ail of the 
$6,050, except what was due on its note for $4,600 on October 20, 
1914. The bank claimed and demanded, in addition to its debt and 
interest to October 20, 1914, interest on its debt thereafter, expenses 
for caring for the property previous to the sale, about $900 for rent 
alleged to be secured by a landlord's lien upon thèse proceeds, and 
attomeys' fées in the replevin action. The court ordered that the bank 
retain out of the $6,050, the amount of its principal debt, interest 
thereon until November 30, 1914, and $81.25 for expenses, and that 
it pay over to the trustée the remainder of the fund. This is the or- 
der the revision of which is sought by the bank upon the facts which 
hâve been recited. 

[1,2] The first question is: Did the bankrtiptcy court hâve juris- 
diction, without the consent and over the objection of the bank, to ad- 
judge in a summary manner the validity or extent of its claim to the 
mortgaged property in its possession when the pétition in bankruptcy 
was filed, or the validity or extent of its claim to the proceeds of that 
property? 

"There are two classes of cases arlslng under the aet of 1898 and controlled 
by différent prlnciples. The first class Is where there Is a claim of adverse 
tltle to property of the bankrupt, based upon a transfer antedating the bank- 
ruptcy. The other class Is where there Is no claim of adverse tltle based on 
any transfer prlor to the bankruptcy, but where the property is in the physi- 
cal possession of a third party or of ftn agent of the bankrupt, or of an offlcer 
of a bankrupt corporation, who refuses to dellver it to the trustée in bank- 
ruptcy. In the former class of cases a plenary suit must be brought, elther 
at law or in equlty, by the trustée, In which the adverse claim of title can be 
tried and adjudicated." Babbitt v. Dutcher, 216 U. S. 102, 113, 30 Sup. Ct. 372, 
377 (54 L. Ed. 402, 17 Ann. Cas. 969) ; In re Rathman, 183 Fed. 913, 919, 020, 
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Ô23, 924, 92a 106 C. O- A. 253, 259, 260, 263, 264, 268; Stone-Ordean-Wells Co. 
V. Mark, 227 Feû. 975, 978, 979, 142 0. 0. A. 433, 436, 437; Bardes v. Hawarden 
Bank, 178 U. S. 524, 20 Sup. Ot 1000, 44 L. Eîd. U75; Mueller v. Nugent, 184 
XJ. S. I, 14, 15, 22 Sup. et 269, 46 L. Bd. 405; Jaqulth v. Rowley, 188 U. S. 
620, 23 Sup. et. 369, 47 U Ed. 620; Métcalf v. Barker, 187 D. S. 165, 175, 23 
Sup. et 67, 47 L. ÏM. 122; Plckens v. Roy, 187 U. S. 177, 180, 23 Sup. et 78, 
47 L. Ed. 128; In re Lummus (D. 0.) 214 Ted. 891, 892. 

Owners of daims of the first class are adverse claîmants and hâve 
the right to an opportunity to prosecute and défend their claims in 
plenary suits according to the course of the common law, or the ruies 
and principles of equity jurisprudence. One who, prier to the filing 
of a pétition in bankruptcy, has acquired by other means than the 
légal proceedings specified in sections 67c and 67f of the bankruptcy 
law, a lien upon the property of a party subsequently adjudged bank- 
rupt is an adverse claimant, and is entitled to ail the rights and priv- 
ilèges of such claimant to the same extent as one who has acquired 
a claim of title to property from such a party. In re Rathman, 183 
Fed. 913, 920, 921, 106 C. C. A. 253, 260, 261 ; Stone-Ordean-Wells 
Co. V. Mark, 227 Fed. 975, 976, 142 C. C. A. 433, 434; In re Shea 
(D. C.) 211 Fed. 365, 369; Jaquith v. Rowley, 188 U. S. 620, 621, 
625, 626, 23 Sup. Ct. 369, 47 L. Ed. 620; Harris v. First National 
Bank, 216 U. S. 382, 383, 385, 30 Sup. Ct. 296, 54 L. Ed. 528; In 
re McMahon, 147 Fed. 684, 685, 77 C. C. A. 668, 669; Frank v. VoU- 
kommer, 205 U. S. 521, 522, 526, 529, 27 Sup. Ct 596, 51 L. Ed. 
911; Carling v. Seymour Lbr. Co., 113 Fed. 483, 484, 485, 490, 51 
C. C. A. 1. 2, 3, 8; In re Silberhorn (D. C.) 105 Fed. 899. 

A bankruptcy court has no authority or jurisdiction, in the absence 
of lawful possession of the property by its officers, to draw to itself 
and détermine in a summary proceeding the adverse claim of one 
claiming for his own benefit a lien upon or title to property of the 
bankrupt which was created, or is claimed to hâve beeh created, other- 
wise than by the légal proceeding specified in sections 67c, 67f, prior 
to the filing of the pétition in bankruptcy. In re Rathman, 183 Fed. 
913, 925-927, 106 C. C. A. 253, 265-267; First National Bank v. 
Title & Trust Co., 198 U. S. 280, 281, 282, 25 Sup; Ct. 693, 49 U 
Ed. 1051; Louisville Trust Co. v. Comingor, 184 U. S. 18, 25, 22 
Sup. Ct. 293, 46 L. Ed. 413; Murphy v. John Hofman Co., 211 U. 
S. 562, 569, 570, 29 Sup. Ct 154, 53 L. Ed. 327; Tripp v. Mitschrich, 
211 Fed. 424, 426, 128 C. C. A. 96, 98. At the time of the filing of 
the pétition in bankruptcy the bank had a lien upon the mortgaged 
property which had been created prior to that time without suits or 
légal proceedings and had the possession of the mortgaged property. 
The action in replevin did not create the lien of the bank. That lien 
was created in May, 1914, by the act of the parties to the mortgage 
and the laws of the state of New Mexico. The bank was an adverse 
claimant in possession when the pétition for the adjudication in bank- 
ruptcy was filed. Neither the bankruptcy court nor any of its officers 
ever acquired any possession of tlie mortgaged property or of its pro- 
ceeds. The bank had the right to the trial of its claim in a plenary 
action according to the course of the common law, or in a suit in 
equity according to the rules and principles of equity jurisprudence. 
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and the bankruptcy court was without authority or jurisdiction in the 
absence of the consent of the bank to adjudge in a summary pro- 
ceeding either the validity or the extent of its claim. 

[3] Again, the trustée caused himself to be substituted for the bank- 
rupt in 3ie action in replevin, answered the complaint of the bank, 
renounced ail claim to a return of the property, relied on its counter- 
claims for $20,000 damages for the taking and détention of the prop- 
erty, joined and participated in the trial of the action, and secured a 
verdict and Judgment of $1 damages, which the bank has paid. That 
judgment was a conclusive adjudication that the value of the trustee's 
interest in the property and in its proceeds, and hence his damages 
from the appropriation of them by the bank, did not exceed $1. The 
bank has paid that dollar, and the trustée was estopped by that judg- 
ment from subsequently litigating in the bankruptcy court, or in any 
other court, the amount or value of his interest in the mortgaged prop- 
erty or its proceeds. That issue became res adjudicata by the judg- 
ment in replevin. The conclusions which hâve now been reached ren- 
der the other questions discussed in the briefs immaterial. The or- 
ders of the bankruptcy court staying the action in replevin, directing 
the sale of the property and the distribution of the proceeds were er- 
roneous. The order of the court below of April 28, 1916, and ail 
other orders of that court, so far as they interfère with the disposition 
by the bank of the proceeds of the sale of the mortgaged property, 
must be, and they are hereby, set aside and held for naught. 

Let the case be remanded to the court below, with instructions to 
proceed in accordance with the views expressed in this opinion. 

TRIEBER, District Judge, concurs, on the ground that the bank- 
ruptcy court had no jurisdiction without the consent of the claimant to 
détermine the validity or extent of its claim summarily, but expresses 
no opinion upon the question of res adjudicata. 



ARIZONA COPPER ESTATB v. WATTS et al.* 
(Circuit Court of Appeals, Nlnth Circuit. December 4, 1916.) 
No. 2663. 

X. MOETGAGKS <&=532(5) — VaLIDITY — NECESSITr OF INDEBTEDNESS. 

A debt, either pre-exlstlng or ereated at the tlme, Is an essentlal requl- 
slte to a mortgage ; and a deod cannot be construed as a mortgage. 
where there was no Indebtedness to be secured. 

[Ed. Note. — For other cases, see Mortgages, Cent Dig. f 61; Dec. Dig. 
<&=>32(5).] 

2. Vendob and Puechasbb <S=>3(4) — Option Oontbact — Consteuction — ^Pa- 
BOL Evidence. 

The owners of a large tract of land desiring to sell the same, certain 

other persons undertook to effect a sale, and a prlce was agreed upon, 

which they were to pay if they succeeded. To faellitate the sale they 

• organized a corporation, to which at their request the owners conveyed 

the land by a quitclaim deed. At the same time the corporation executed 

^=sFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgesbs & Indexes 
•Rehearlng denied February 13, 1917. 
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Its notes for thé agreed prlce, and also a reconveyance, to be vold In 
case the notes were pald accordlng to their ténor and effect There was 
no agreement at any time for a sale of the land to the corporation, nor 
intention that It should pay the notes, unless It made a sale to others, It 
never paid anythlng on the notes, nor did any corporate act, and 15 years 
later grantees of the original owners brought suit agalnst it to quiet their 
title and hâve the deed to it canceled as a cloud. It then set up owner- 
shlp, clalmlng that the reconveyance was a mortgage to secure the pur- 
chase money. Held, that paroi évidence was admissible to show the real 
transaction and Intention of the parties, that a court of equity would 
construe ail the instruments together in the light of such Intention, whlch 
was merely to grant an option, and that défendant never acquired any 
interest in the land. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. S 3 : 
Dec. Dig. ®=93(4).] 

Appeal f rom the District Court of the United States for the District 
of Arizona; Wm. H. Sawtelle, Judge. 

Suit in equity by Cornélius C. Watts and Dabney C. T. Davis, Jr., 
against the Arizona Copper Estate. Decree for complainants, and 
défendant appeals. Affirmed. 

Mathews and Syme were the owners of 09,000 acres of land in Arizona, 
which they wished to sell. Through the intermediation of Col. Boyce as a 
broker, Syme met Senator Dorsey, a prospective purchaser. They first dis- 
cussed an option, but Dorsey wished to obtain a deed to the property, because 
he thought he could use that better for the purpose of selling the land. It 
was flnally agreed that the purchase priée of the property should be $100,000. 
to be paid in installments running over two years, and that the property 
should be deeded to a corporation; but, as it was agreed that the sale was 
not to be made unless and uutil the priée was paid, It was arranged that 
the corporation would reconvey the property to the owners, "subject to dives- 
titure if the purchase prlce was paid as agreed." It was the testlmony of 
ail parties to the transaction that there was never an intention that. In case 
the corporation was unable to sell the land, it should be indebted to the payées 
of the note in any sum whatever. Syme testlfied that Dorsey wanted a deed, 
"because he said that he thought he could use that better, and he wanted to 
give me a deed in exchange at the same time." Dorsey explained that the 
deed would be of such a character that the property would be held by the 
owners, and the title in them, and not go out of them, and if the notes were 
not paid the whole property would be still in the owners. "Bverytblng would 
be vold, notes and ail." Dorsey stated: "My understanding has always been 
and is now that the transaction, on account of the f allure of the Arizona' Cop- 
per Estate to make the payments agreed on, was as though it had never taken 
place, and that Mathews and Syme had the title to the property free ot any 
claim on the part of those who had proposed to organize the corporation, or 
of the Arizona Copper Estate Itself." Syme testlfled: "If ail the notes 
weren't pald, the property was to remain In us, and the notes were to be- 
come vold, and the whole thlng wlped out." After this agreement was made, 
Mathews and Syme went to New York, and there, on August 3, 1899, met 
Dorsey, Reynolds, and Simmonds. The terms of the agreement were restated. 
A quitclaim deed was then executed on August 3, 1899, from Mathews and Syme 
to the Arizona Copper Estate. Simultaneously wlth the exécution of the 
deed, an indenture was made between the Arizona Copper Estate, party of the 
first part, and Mathews and Syme, parties of the second part, the considéra- 
tion whereof, as recited, was $10, and whlch conveyed to the parties of the 
second part the 99,000 acres of land. The indenture contained a récital of 
the exécution of the notes and a description of the same, and provided that, 
"If sald notes are paid accordlng to their ténor and effect," then the indenture 
should be vold, and the estate granted should cease and détermine and be 
void, otherwise to remain in fuU force and effect, and it contained the récital 
that the party of the first part covenants wlth the parties of the second part 
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"that the party ot the flrst part wIU pay the Indebtedness as hereinbefore pro- 
vîded, and, If default be made In the payment of any part thereof, the said 
parties shall hâve power to sell the premises hereln described according to 
law." On August 12, 1899, the Indenture was recorded as a mortgage in Pima 
county, Arlz. On the same day the deed was recorded. No payment was ever 
made on the notes; and no foreclosure suit was ever brought upon the Indenture 
which purports to hâve been glven to secure the payment thereof. The 
Arizona Oopper Estate never at any time took possession of said real estate, 
nor asserted ownership over the same. Flfteen years after the exécution of 
the notes, Watts and Davis, who had acquired the interest of Mathews and 
Syme, brought this suit to quiet thelr title, alleging that the quitclaim deed 
and the indenture were made and recorded on the same day and hour, and 
were intended as a conditional sale, and were made to enable Boyce and his 
associâtes to raise in advance money with which to purchase the land for 
$100,000, with the understanding that the failure to do so in time to pay the 
notes would leave the title in Mathews and Syme, just as it was prier to the 
making of the deed, and avoid the transaction so far as said Arizona Copper 
Bîstate and Boyce and liis associâtes were concemed; and the complaint al- 
leged that the deed and the indenture constitute a cloud upon the plaintiffs' 
title. The complaint prayed that the conveyance from Mathews and Syme to 
the Arizona Copper Estate be declared a nuUity, or that the deed from the 
Arizona Copi)er Estate to Mathews and Syme be declared to be a deed in fee 
with a condition subséquent, which condition never was complled with, and 
that the défendants l>e decreed to hâve no interest in the land. The Arizona 
Copper Estate admitted the exécution of the deed to it, and alleged that the 
indenture was intended to be a purchase-money mortgage, and denied on in- 
formation and belief nearly ali the other allégations of the complaint. The 
court below found that the two instruments were to be construed as one, ana 
that they constitute a conditional sale of the land ; that the condition was not 
perf ormed, and that no i)art of the purchase priée was paid ; that the Arizona 
Copper Estate acquired and has no right, title, or interest in the land; and 
the court adjudged that said instruments constitute a cloud on plaintiffs' title, 
that the cloud l>e removed, and that the plaintiffs' title be quieted. 

J. N. Gillett and F. A. Cutler, both of San Francisco, Cal., Ben C. 
Hill, of Tucson, Ariz., and G. H. Brevillier, of "Ncvf York City, for 
appellant. 

Samuel L. Kingan, of Tucson, Ariz., and Hartwell P. Heath, of 
New York City (Herbert Noble, of New York City, and Samuel L. 
Kingan, of Tucson, Ariz., of counsel), for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant contends that the intention and express agreement of 
the parties cannot be shown by paroi to change the essential nature 
of the instruments, and that a conveyance to secure a debt is a mort- 
gage, and the stipulation of the parties cannot make it otherwise. But 
there can be no mortgage unless there is a debt to be secured thereby. 
"A debt, either pre-existing or created at the time, is an essential req- 
uisite to a mortgage. When there is no debt and no loan, it is impos- 
sible to say that an agreement to resell will change an absolute deed 
into a mortgage." Jones on Mortgages, § 265. Hère there was no 
debt. The relation of debtor and creditor did not exist. The undis- 
puted évidence is that the appellant never at any time owed Syme and 
Mathews any sum whatever. It is true that the appellant signed 
promissory notes to the amount of $100,000; but they were not in- 
tended to be obligatory upon the maker, or ever to be paid unless the 
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appellant made a sale of the land. They were intended only to register 
the nature of the transaction, which, while it was in the contempla- 
tion of the parties only an option, was placed in the form of a deed 
to the appellant and notes and a mortgage from the appellant to the 
owners. In Daniels v. Lowery, 92 Ala. 519, 8 South. 352, the court 
said : 

"In detenninlng whether a partlcular transaction was a mortgage or a 
conditlonal sale, there are some facts which may be regarded as of controlllng 
Importance. Dld the relation of debtor and credltor exlst before and at the 
tlme of the transaction? Or dld the transaction begin in a negotiation for the 
loan of money? Was there great dlsparity between the value of the property, 
and the considération passlng for it? It there a debt contlnuing for which 
the vendor is liable?" 

[2] It js universally held that a deed absolute upon its face may by 
paroi évidence be shown, as between the parties, to hâve been intended 
as a mortgage. The reason why such évidence is admissible, notwith- 
standing tiie statute of frauds, is that a court of equity will not con- 
strue a statute designed to prevent f raud in such a manner as to pro- 
duce fraud. That reason applies in fuU force to the présent case. 
Said the court in Peugh v. Davis, 96 U. S. 332, 336 (24 L. Ed. 775) : 

"The object of parties in such cases wlU be consldered by a court 6t equity. 
It constitutes a ground for the exercise of Its jurisdictlon, which will always 
be asserted to prevent fraud or oppression, and to promote justice." 

The appellant says there is no allégation hère of fraud or mistake. 
But such allégations are unnecessary. When the appellant insists that 
the reconveyance is a mortgage, the fraud is established, and equity 
takes jurisdiction. 2 Pomeroy, Equity Juris. (2d Ed.) §■ 1196; Camp- 
bell V. Dearborn, 109 Mass. 130, 12 Am. Rep. 671. The contention of 
the appellant, if sustained hère, would resuit in a monstrous fraud. 
The appellant was incorporated for the sole purpose of accomplishing 
the transactions which are evidenced by the instruments executed be- 
tween the parties in the year 1899. From that time on it did no cor- 
porate act until after the commencement of the présent suit. At that 
time it seems to hâve been resurrected and resuscitated sufficiently to 
make an answer to the complaint. In the meantime, if the indenture 
is to be held a mortgage, the statute of limitations bas long since run 
thereon, and, according to the appellant's contention, it bas acquired 
title to 99,000 acres of land without having paid a dollar therefor. 
Every considération of justice and equity requires that the real inten- 
tion of the parties be given effect. We find no error in the decree 
of the court below, which accomplished that resuit 

The decree is affirmed. 
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BLEZNAK V. SPRINGFIELD FIRB & MARINE INS. OO. 

(Circuit Court of Appeals, Third Circuit December 13, 1916.) 

No. 2166. 

1. Appeai and Ebbob ©=1002 — ^Revikw — Vkedict. 

A verdict on confllctlng évidence wlll not be dlsturbed on appeal. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3935- 
3937; Dec. Dlg. <3=>1002.] 

2, Insubance <g=>e68(5, 6) — Fibe Insueancb — PorjciES — ^Pboofs of Loss. 

A fire poUcy covered a lot of sweet potatoes contalned In a shed In the 
rear of Insured's dwelUng. ïitle to tlie dwelUng was In Insured and hls 
father, and In making proof of loss of the sweet potatoes the blank used 
was a dupUcate of the one used as a proof of the loss under the poUcy 
coverlng the dwelUng. Because of thls reason, statements of Joint own- 
ershlp in the potato poUcy proof were the same as In the proofs on the 
other poUcy, and obviously referred to Joint ownership of the dwelUng, 
and not to Joint ownership of the potatoes. Such was shown by the ac- 
companying affldavlt, alleging a Joint ownership of the dwelUng, but a 
sole ownership of the potatoes in Insured. Held that. In such case, the 
proof of loss could not be disregarded, on the ground that the statements 
Improperly included constituted false swearing by the Insured touching 
mattevs relating to the Insurance, and showed that the interest of Insured 
was other than uneondltional and sole ownership, but the matter was 
properly submitted to the Jury. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. $f 1737-1740, 
1758-1760; Dec. Dlg. ®=3668(5, 6).] 

In Error to the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstab, Judge. 

Action by Isaac Bleznak against the Springfield Fire & Marine In- 
surance Company. Judgment for plaintif?, and défendant brings er- 
ror. Affirmed. 

Lewis Starr, of Camden, N. J., for plaintiff in error. 
Ethan Wescott and John Wescott, both of Camden, N. J., for de- 
fendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Isaac Bleznak, 
a citizen of New Jersey, brought suit against the Springfield Fire & 
Marine Insurance Company, a corporate citizen of Massachusetts, on 
two policies of fire insurance. At the trial the court held that on 
one policy, which covered a building, the proofs of loss were insuffi- 
cient, and there could be no recovery. As to the other policy, it in 
elïect submitted the question of the sufîiciency of the proofs to the 
jury, which found that and the other issues involved in favor of the 
plaintiff. To a judgment entered on such verdict, the plaintiff sued 
out this writ, and hère contends the court should hâve given binding 
instructions in its favor. 

[1, 2j A study of the record satisfies us that the court below com- 
mitted no error. The policy on which plaintiff recovered covenanted 
against loss on a large lot of sweet potatoes contained in a shed in 
the rear of his dwelling house. While the ownership of such pota- 

4=3For other cases see same tapie & KB:Y-NUMB£R in ail Key-Numbered DigesU & Indexes 
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toes by the insured, the fact that they were burned, and indeed that 
they were even in the shed, was denied by the défendant, yet there 
was évidence to the contrary which compelled the submission of those 
questions to the jury. A verdict settling those issues must therefore 
be sustained, unless as a question of law the court was bound to hold 
the proofs of loss were insufficient. But this it could not do. It is 
true they are inartistically drawn; but, reading them and the ac- 
companying affidavit in the light of attendant facts, they evidenced 
such a substantial compHance with the requirements of the policy that 
a court would not hâve been justified in holding as a matter of law 
they were insufficient. As to the proof itself, it certainly contained 
some statements which, if they referred to the sweet potatoes, showed 
^hat the ownership of them was in Bleznak, the assured, and his 
father. But the blank used for the proof of loss was a duplicate of 
one used as a proof for the other policy, which was upon real estate 
the légal title of which was in Bleznak and his father, and the at- 
tempt to use for personal property a blank which was meant for 
proof of a real estate loss necessarily led to the use of some language 
not fitted to a proof for the loss of personalty. 

As the sweet potatoes were in a shed on that land, and the state- 
ments of joint ownership written in the potato policy proof are the 
same as in the proofs on the other or real estate policy, it is évident 
such statements were meant to refer to such joint real estate owner- 
ship, and not to a joint ownership of the potatoes. That such was the. 
case is shown by the accompanying affidavit which alleged a joint 
ownership of the realty, but a sole ownership of the potatoes. 

We are therefore of opinion the court below could not hâve held 
that thèse papers, in and of themselves, constituted a "false swear- 
ing by the insured touching any matter relating to this Insurance," 
or that they show that "the interest of the insured was other than 
unconditional and sole ownership," as provided in the policy. And 
as the jury, under the way the cause was tried and submitted to it 
by the court, hâve found the sole ownership of the potatoes was in 
the insured, and that he made no false statement in the proofs, it 
foUows défendant has no ground of substantial complaint, and the 
judgment below should be affirmed. 



AMERICAN CASTING MACH. CO. v. PITTSBURGH COAL WASHER CO. 
(Circuit Court of Appeals, Thlrd Circuit. November 13, 1916.) 

No. 2119. 

1. Patents ®=>328 — ValiditTt-Appabatos foe Casting Métal. 

The Scott patent, No. 788,334, for an apparatus for casting métal, held 
void on tlie ground that the patentée had caused the invention to be pat- 
ented in a forelgn country more than seven uionths prior to his applica- 
tion for the United States patent. 

2. Patents <S=>97 — Right to Patent— Peioe Patœnting in Foeeiqn Coun- 

TEY— "Caused to be Patented." 

Whlle an application for a patent lu the nanie of three persons as joint 
Inventors was pending, one of such persons, representlng also the other 

£::3For other cases see same topic & KEY-NUUBER in ail Key-Numbered Digests & Indexes 
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two, caused the imentlon to be patented In Great Britain. Afterward 
the Joint application In thla country was abandoned, and more than seven 
months after the Brltlsh application was flled one ot the joint appUcants 
flled an application for a patent for the same invention in his name as 
sole inventor. HeU, that the foreign patent was caused to be issued by 
such sole appUeant, wlthln the meanlng of Eev. St. § 488T, as amended 
by Act March 3, 1897, c. 391, § 3, 29 Stat. 692 (Oomp. St. 1913, § 9431, note), 
which was tlien in force and was a bar to the grantlng of a United States 
patent on such application. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 130, 131; Dec. 
Dig. <S=97.] 
3. Patents <@=>328 — Invention— Links fok Convetobs. 

The McKennan & Helander patent, No. 806,700, for links for conveyors, 
held vold for lack of invention. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Ajnerican Casting Machine Company against 
the Pittsburgh Coal Washer Company. Decree for défendant, and 
complainant appeals. Affirmed. 

The f ollowing is the opinion of Orr, District Judge : 

Thls patent suit originally involved three patents. Plalntlffs, prior to the 
trial, gave notice to the défendant that they woiild wlthdraw from considéra- 
tion United States patent No. 629,480, issued July 25, 1899, to E. A. Uehling 
and James W. Miller, for "casting and conveying apparatus." No objection 
was made by the défendant to the withdrawal of such a patent. While no 
amendment of the bill was made, the bill must be deemed to hâve been amend- 
ed In accordanee with the notice. It is also deemed to hâve been amended 
by striking out the name of the plaintiff Fannie S. Miller as admlnistratrix. 
Thèse amendments upon the eve of trial hâve scarcely tended to clarify the 
issues between the parties, because the pleadings are weighted by irrelevant 
averments. Moreover, the affidavits of the experts novv contain many imma- 
terial matters. 

The suit as it now stands Involves United States patent No. 788,334, issued 
April 25, 1905, to James Scott, for "apparatus for casting métal" and United 
States patent No. 806,700, Issued December 5, 1905, to J. B. McKennan and 
A. H. Helander, for "links for conveyors." Both of said patents are owned 
by the plaintiffs. 

The answer dénies conjoint or other use by the défendant, dénies notice by 
the plaintiffs to the public, and dénies that the patentées either solely or joint- 
ly were the original inventors of the apparatus shown in the respective pat- 
ents. It admits notice to the défendant by the plaintiffs of the latter's claim 
of title. It sets forth in détail as prior disclosures 43 United States patents, 
7 British patents, and 1 German patent. By stipulation dated a month or 
more before the trial, but flled thereafter, It was agreed that the answer 
might be amended by the addition of flve more prior patents and by adding 
averments that the Scott patent, No. 788,334, is void because the application 
therefor was not filed withln seven months of the flllng of the application for 
British patent No. 3,880 of 1898, dated February 16, 1898, granted to James 
W. Miller, partly as communication through Edward A. Uehling and James 
Scott; that said Scott patent in suit, if valid when issued, explred with the 
limitation of said British patent, to wlt, February 16, 1912 ; and that the acts 
charged In the bill occurred after said date, and after the alleged invention 
of the said patent in suit had become public property. By the stipulation it 
was further agreed that tbe application for British patent No. 3,880 of 1898 
was filed February 16, 1S98. and was accepted May 20, 1898, and that the 
patent, In pursuance thereof, was sealed on August 2, 1898. It was further 
stipulated that said E. A. Uehling, James W. Miller, and James Scott, named 
in the several United States and Brltlsh patents involved in thls case, are 

^^i^For other casea see same topic & KEY-NUMBEa is ail Key-Numbered DUests & Indexes 
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the persons named In the patents hère In snlt, and further that the subjec*- 
matter of clalms 2 and 5 of the Scott patent In suit Is dlsclosed In the ap- 
plication «or United States letteiB patent of sald Uehllng, Miller, and Scott 
flled £>ecember 7, 1897, Sériai No. 626,022, whlch application never matured 
Into a patenta The answer was never amended, bnt Is deemed to hâve been, 
becanse the trial proceeded as If such amendment had been made. 

The departures by the soUcltors of both parties f rom the rule that the al- 
legata and probata shonld agrée In materlal matters has created a condition 
whlch may confuse a court In whlch the case was not orlginally brought For 
that reason especially thls court calls attention to them, and as well also 
that the members of the bar may be remlnded of the rule menttoned. The 
stipulation contalns a provision that proof of the facta referred to thereln Is 
walved. The stipulation was ofCered at the trial, but the facts were not, ex- 
eept Inferentially, through the médium of the wrltlng In whlch they are con- 
talned. The stipulation, and not the officiai notes of the stenographer, must 
be examlned to flnd them. 

Now, glvlng attention to the two patents In suit, It Is to be flrst observed 
that they are by no means ploneer patents. They relate to Improvementa 
In apparatus for castlng and conveylng metals. But the apparatus descrlbed 
thereln (for the Improvements are capable of conjoint use) is chlefly used in 
the castlng and handling of plg Iron. 

It is sufflcient to refer to an explred United States patent of the above- 
named E. A. IJehllng, No. 548,146, under date of October 15, 1895, where the 
disadvantages of castlng pigs In the open sand molds upon the floor in front 
of the blast furnace Is polnted ont, and where the advantages ofpouring the 
molten métal Into molds of a nniform size, whlch are presented by mechanlcal 
opération, Immediately under the métal as it flows from the furnace or ladle, 
and whlch carry the pigs formed therein to a proper dumping end, where they 
are automatlcally delivered Into a sultable conveyance, are set forth. That 
patent of UehUng seems to be so broad in Its scope that the suljsequent pat- 
ents referred to In thls record, and relatlng to the same subject-matter, must 
be Umlted to the actnal construction shown thereln, if any invention be found. 

The application for the Scott patent. No. 788,334, was flled Angust 81, 1899. 
More than seven months prlor to that tlme, the application for the Britlsh 
patent. No. 3,880 of 1898, was flled. As appears from a copy of sald Engllsh 
patent, James Willard Miller, as the appUcant, states that the spedflcatlons 
are "partly as communication from Edward A. Uehllng • • • and James 
Scott of Pittsburgh, • * * U. S. A." by section 3 of the act of Congress 
of 1897 (29 Statutes at Large, p. 692, c. 391) section 4887 of the Revlsed 
Statutes was amended so as to read as foUows: 

"Sec. 4887. No person otherwlse entltled thereto shall be debarred from 
recelvlng a patent from hls Invention or discovery, nor shall any patent be 
declared Invalld, by reason of Its havlng been flrst patented or caused to be 
patented by the Inventer or hls légal représentatives or assigns In a forelgn 
country, unless the application for sald forelgn patent was flled more than 
seven months prier to the flllng of the application In thls country, In whlch 
case no patent shall be granted In thls country." 

By section 8 of the sald act It Is provlded that such section of the Revlsed 
Statutes as amended should not apply to any patent granted prior to January 
1, 1898, nor to any application flled prier to sald date, nor to any patent grant- 
ed on such application. If, therefore, James Scott had made an invention In 
accordance wlth the application for the patent In suit, and had the same flrst 
patented or caused to be patented by himself or hls légal représentatives or 
assigns more than seven months prior to the date of such application, he had 
no rlght to reçoive the patent In suit for such invention. It is necessary, there- 
fore, to détermine whether James Scott authorized the application for the- 
Britlsh patent. If he did, then the patent procured upon the application of 
Mr. Miller can falrly be considered to hâve been Mr. Scott's act withln the 
meaning of the sald act of Congress. 

The subject-matter of the Scott patent in suit was dlsclosed In the Engllsh 
patent. Wlthout glvlng much weight to the fact that Mr. Scott Is named In 
the Engllsh patent, we must conclude from the évidence that Mr. Scott author- 
ized and approved the application therefor. There is in évidence a certlfled 
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eopy of an application made by sald Uehllng, Miller, and Scott to the United 
States for a patent for "apparatus for casting métal." That application wa» 
filed December T. 1897, and is No. 661,022. The IT drawlngs which accom- 
panied that application appear to be, In ail respects, lilte the 17 drawing» 
which became part of sald Britlsh patent. On the lOth of November 1897, sald 
Scott, as well as each of the others, made an aflSdavit in support of that 
application that the three named were joint Inventors. That the application 
for the United States patent never rlpened Into a patent and seems to hâve 
been abandoned Is perhaps immaterlal bere. 

Mr. Scott, who at that time was In the employ of the Carnegie Steel Com- 
pany, testifled in this case upon cross-examlnation as follows: "Q. I under- 
stand from you that Mr. Uehllng establlshed an office in Plttsburgh, and had 
a draftsman, and made drawlngs in connection wlth thèse castings machines. 
Is that correct? A. Yes. Q. Who was the draftsman? A. If you will klnd- 
ly ask Mr. Whlte, he will glve you the draftsman's name — Prochasky, I think. 
Q. Mr. Miller worked with Mr. Uehllng? A. Oh, yes, yes. He was supposed 
to be the salesman. He was the fellow that went to Europe and tried to in- 
troduce It in Europe." Again: "Q. Will you please state what the clrcum- 
stances were which led you to make that Joint application wlth thèse three 
men? A. On account of the company saylng they were to havef access t» 
ail the improvements we were making on the machine, naturally ; but I can't 
remember of going dlrectly and swearlng and givlng them that, I can't re- 
member. Q. Then you can't remember as to whether or not you did make the 
application for patents with them? A. I don't remember that Q. Do you 
remember who was the attorney that drew up that application? A. I do not 
know, sir; I do not know. Q. Do you know why the application for patent 
was never grantedî A, I really don't know anytlilng about it. It never gave 
me any concern. My concern was to make the thing good, and to get it up the 
best that could be. The patent was a secondary considération." Again: "Q. 
Well, now, did you ever talk wlth Mr. Uehllng and Mr. Miller about Mr. Miller 
going to Europe to introduce the Invention? A. I suppose that just came up. 
We would hâve to do something about it, naturally. I suppose they may 
hâve had a talk with me about going to Europe. I knew Miller did go to 
Europe to introduce the patents, but I don't remember that he was going t» 
take out any patents. I am not sure about that. I don't know whether he did 
or not. I never spoke to Miller but once afterwards, after he came back from 
Europe. Q. I am speaklng about before he went to Europe. You and Miller 
and Uehllng had talked together about his going to Europe, and about the- 
introduclng of the invention over there in Europe, had you? A. I may hâve. 
I wouldn't deny that, but I can't remember. We were friendly enough whlle 
the thing was belng put through, and no doubt exchanged ideas." 

It Is a proper inference from ail that testimony that Mr. Scott knew and 
approved of the introduction of the subject-matter of the patent in countrie» 
outslde of the United States, of course includlng Bngland. It must be infer- 
red that he authorlzed the protection of such rlghts as he might hâve In the- 
Invention in the best way, and it must be inferred that he knew that the best 
way to protect hls rlghts in England was to procure a patent for the inven- 
tion. The fallure to procure Uehllng and MUler as wltnesses and to account 
for their absence is conflrmatorj' of the conclusion reached. 

It is impossible to concelve that the acts of Congress relating to patents 
would permit a joint inventer, who was a party to the procurement of a 
foreign patent, to obtain a patent for the same invention upon his sole ap- 
plication filed more than seven months after the application for the foreign 
patent It is clear by the words of the statute that those who had applied 
for a patent in Bngland, for a joint invention, could not under the act, bave 
procured a patent from the United States by an application for the same joint 
invention, filed more than seven months afterwards. 

It is expressly disclalmed by the solicitors for the plaintiffs that the Scott 
patent in suit was a division of the United States application flled by Scott 
and hls associâtes. Thls seems to be eminently proper, because it is hard t» 
conceive it a division of tbe joint invention. Scott's early affldavlt that it 
was a joint invention should hâve more welght than his testimony after the 
lapse of years to the effect that he was the sole inventer. The conclusion 
237 F.— 38 
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therefore reached la that the Scott patent In suit was granted to hlm con- 
trary to law and Is therefore invalld. 

A considération o( the clalms of the Scott patent leads to the conclusion 
that they are met in the prier art, except perhaps with respect to two élé- 
ments in clalm 2 and one élément in clalm 5, which claims are the only 
claims of that patent in litigation. Thèse clalms are as foUows: 

Olalm 2: "In castlng apparatus, the comblnation with one or more sets 
of molds, of mechanlsm for moving them, and a castlng pot arranged to re- 
ceive molten métal, sald pot having a well and one or more intégral latéral 
troughs, substantlally as descrlbed." 

Clalm 5: "In casfîng appnratus, a mold having at its sldes upwardly pro- 
Jecting splashers, substantlally as descrlbed." 

Taking up clalm 2 first. we tind in TJnlted States patent to Uehllng, No. 
548,146, and in United States patent to Uehllng and Miller, No. 629,480, each 
for castlng and conveylng apparatus, a comblnation of the éléments In clalm 
2 of the Scott patent In suit, except the well with which the intermedlate 
castlng pot is provided and the troughs intégral leading from It. We flnd 
in the prior patents the troughs leading from the castlng pot We are not 
satisfied, however, that there is anythlng of Invention in maklng parts in- 
tégral with 'each other which before were separate. We flnd In those prlor 
patents an intermedlate castlng pot, and if there should be a dépression in 
the bottom of such castlng pot there would be the well called for in the patent 
in suit. The Intermedlate castlng pot of the Scott patent In suit Is not a 
deep pot, because it is not intended to retain mueh of the molten fluld, but 
enough thereof to permit an even flow through the troughs to the molds. The 
pot and the troughs leading therefrom are llned with flre brick, but the flre 
brick in the bottom of the castlng pot is so placed as to form a dépression, 
which is called the well. Thls well is nothing more or less than an arrange- 
ment to protect the workmen from the splashlng which would resuit from 
pourlng the métal upon a flat surface. Mr. Scott, In hls testimony, sald that 
the pouring of molten métal was just like the pourlng of water, and that if 
you let water run on the bottom of a bucket It will splatter ail over it, but 
if there be water in the bucket It does not splatter so much. Thls well is 
but a dépression of a few Inches, and of course some of the molten métal re- 
mains thereln and has to be removed therefrom by workmen. Mr. Scott 
stated that be has known men, in carelessness, rather than take the métal 
out of the well which had accumulated by the use of the apparatus to "put 
sand at each side of it, whieh the sand gave them the same thlng — or a brick — 
because it would fall over elther side, gave them the pool of iron." It Is 
clear, therefore, that there eould be no Invention in having the well for the 
purpose for which it was Intended, especlally when the apparatus can be used 
wlthout cleaning it out, and when the men prevent the splashlng by ralslng 
an additional protection. Thls is not an instance of where difflculty had 
presented itself to the Inventer and was not overcome until after experlment, 
but is rather the adoption of a practice apparent to any one desiring the re- 
suit. There Is notblng of Invention in clalm 2 of the Scott patent in suit. 
The same may be sald of claim 5. The molds hâve at thelr sldes what are 
called upward projectlng splashers. The upward projecting splashers are 
merely extensions of the sldes In order to retaln the proper amount of molten 
métal in the molds and prevent It splashlng out upon the machinery. 

In the patent to Uehllng, No. 548,146, and In the patent to Uehllng and 
Miller, No. 629,480, the molds which are carrled by the conveyor from the 
points where they are flUed to the dumping end, and returned empty to be 
filled again, bave an overlapping which prevents the molten métal from fall- 
ing between the molds upon the links of the carriers. In the earller patent 
the métal was poured transversely of the molds, and there was therefore no 
uneven flow of the métal toward the sldes of the mold. In the later patent 
it was contemplated that the molten métal should be poured longltudlnaUy 
of the molds. Thls necessarily made an uneven flow of métal as between the 
two sides of the mold. The side of the mold opposite the point of flow would 
resist a greater current than the opposite side, and yet the repulsion of that 
current towards the opposite side would tend to drive the llquld agalnst it 
with a greater force than would be found if the arrangement of the UehUng 
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patent had been foUowed. It Is such a self-evldent proposition that to pre- 
vent an overflovv by a current of liquid you must ralse the height of the ob» 
struction against which It flows that no invention can be found therein. Tliis 
is specially true where the difficulty overcome bas not been of long duratlon, 
and therefore has not been the subject of considération by many men. From 
Mr. Scott's own testimony it seems that the matter of procuring a patent was 
a secondary considération, to say the least. It is tierefore reasonable to 
assume that he did not believe that he had invented anything valuable, else 
he would hâve been anxious to bave the protection whieh the law affords. 
The conclusion Is therefore reached that, apart from the effect of the statute 
hereinbefore referred to, clalms 2 and 5 of the Scott patent In suit are vold 
for lack of invention. 

Taking up the other patent, we flnd in the patent to McKennan and Helan- 
der, No. 806,700, that the clalms In Issue read as foUows: 

"8. In a pls-casting machine, the conibination of a séries of molds, chalns 
supportlng said molds, each chain Includlng a séries of linka havlng ^Ide mem- 
bers and a meniber rlgidly Connecting .sald side meinbers, pins Connecting 
successive links, and guide wheels on sald pins between the slde members of 
said links, each of the molds havlng its euds supportetl by tha Connecting 
members of a pair of links, substantially as described. 

"9. In a plg-castiug machine, the combination of a séries of molds, chaîna 
for supportlng said molds, each chain includlng a séries of links, having side 
members, and a member rigldly Connecting sald side members, pins, Connect- 
ing successive links, and guide wheels on sald pins between the slde members 
of sald links, each of the molds havlng its ends supported by the Connecting 
members of a pair of Unies, the connection between each mold and the linkg 
being arranged so that the weight of said mold is dlstributed equally between 
the two slde members of the llnk, substantially as described. 

"10. The combination in a plg-casting machine of a séries of molds and 
chalns for conveying the saine, said chalns includlng links each havlng two 
side members and a member rigldly Connecting said slde members, with a 
plate for each end of each mold, sald plate being connected to the mold and 
to the Connecting member of the llnk so that the weight of the mold is dls- 
tributed equally between the slde members of the llnk, substantially as de- 
scribed. 

"11. The combination in a plg-casting machine of chalns each having a séries 
of links, pins Connecting the links, and a séries of pig molds havlng means for 
Connecting them to the links so that their weight is dlstributed equally upou 
the two ends of each pin, substantially as described. 

"12. The combination in a pig-easting machine of a séries of molds each 
havlng projecting lugs at its ends, chalns for the molds each including a séries 
of links having two slde plates and a substantially horizontal plate Connect- 
ing the same, a wheel. between, the side plates of the adjacent ends of suc- 
cessive links, and pins Connecting successive links and extending through 
their respective wheels, wlth a Connecting pièce fixed to the horizontal por- 
tion of each llnk and attached to the projecting lug at the end of the mold, 
substantially as described." 

From the foregoing clalms it would appear that the patent was perhaps 
llmited In scope to the art of castlng and conveying pigs. The patent, how- 
ever, is not so llmited, as appears from the spécifications and the other clalms 
which are not in suit. It relates to the art of conveying materlals, regardless 
of their character. Whlle relating to conveyors generally, It specially re- 
lates to the form of links in the chains to which the bucUets or molds or 
other réceptacles for the material to be conveyed are attached. In order tliat 
the material may be carried, the chain must be connected with wheels or 
roUers so placed that the axis of each wheel or roller Is located at the point 
of connection between the successive links of the chain. If the periphery of 
the wheels or roilers be enlarged sufflciently, the réceptacles for the material 
to be carried may be retumeîd by a comparatively endless process, notwitti- 
standing the nature of the réceptacles, for there wlU be snfficient clearance 
for them upon the retum track if the diameter of the wheels or roilers be 
made sufllclentiy great. Such réceptacles are necessarily attached to the 
links between the wheels or roilers. 
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That the foregolng îs lllustratlve of the fonctions and opérations of links 
for conveyors for years prlor to tie application of the McKennan and Helan- 
der patent Is apparent from thè évidence In thls case. It Is urged, however, 
- by the plalntlffS, that the patent now under considération is the flrst appear- 
ance In the art of rlgld connection with the slde merahere of the links, and 
indeed of means for equally dlstrlbutlng the welght upon the pins upon whlch 
the guide wheels tum. The évidence in thls case has falled to satlsfy us 
that suoh contention on the part of the plaintiffs should be sustalned. The 
patent, if valld at ail, cannot be ao broad as contended. Numerous examples 
of the prier art show such rigldity of connection and such equal distribution 
of load. It is unneeessary to refer to any but the Taplln patent, No. 413,635, 
of October 22, 1889. It is true the Taplln patent does not show the enlarged 
wheels by whlch clearanee is glven to the molds while they are being moved. 
It certainly is not invention to make the wheels as large as niay be necessary 
to glve clearanee to that whlch the wheels raay carry. 

It is urged that Invention should be found because there is shbwn to be 
economy In the opérations of the apparatus of the patents In suit. Economy 
of opération is the effort of every successful manufacturer, and is the aim 
whlch Induces the great majority of variations in mechanical opérations and 
shop practlces. The tendency to secure to one man a mbnopoly of an Im- 
provement whlch may reduce the wear and tear upon machlnery should not 
be encouragea, where such improvement is one whlch any one skilled in the 
same art would hâve adopted to reach the same end. 

The claims In suit of the McKennan and Hélander patent are met in the 
prlor art, and are vold for want of invention. 

The biU should be dismlssed at plaintiffs' cost Let a decree be drawn. 

Clarence P. Byrnes and G. H. Parmelee, ail of Pittsburgh, Pa., 
for appellant. 

James I. Kay, A. Léo Weil, and Charles M. Clarke, ail of Pitts- 
burgh, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

BUFFINGTON, Circuit Judge. In the court below the American 
Casting Machine Company, the owner of patent No. 788,334, granted 
April 25, 1903, to James Scott for "apparatus for casting métal," 
and of patent No. 806,700, granted December 5, 1905, to J. B. Mc- 
Kennan and A. H. Hélander for "links, for conveyors," filed a bill 
against the Pittsburgh Coal Washer Company, charging infringe- 
ment of certain claims of said patents. On final hearing that court 
dismissed the bill, holding both patents lacked invention, and that 
the Scott patent was also invalid because, more than seven months 
before Scott applied for it, he had caused the same device to be 
patented in England. On entry of a decree dismissing the bill, the 
complainant appealed to this court. 

[1] In the view we take of the Scott patent, it will not be neces- 
sary for us to décide whether the court below was right in holding 
it did not involve invention, for, apart from that question, we are 
of opinion that court rightly held the English patent avoided the 
Scott patent. 

[2] By section 3 of the act of Congress of 1897 (29 Statutes at 
Large, p. 692), and by the act of March 3, 1903 (32 Statutes at Large, 
p. 1227), section 4887 of the Revised Statutes was amended to read 
as f oUows : ' 
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"No person otherwlse entltled thereto shall be debarred from recelvlng 
« patent for bis Invention or dlscovery, nor shall any patent be deelared in- 
valld, by reason of Its baving been flrst patented or caused to be patented by 
the inventer or his légal représentatives or assigna in a foreign country, un- 
less the application for said foreign patent was flled more than seven months 
prior to the flling of the application in thls country, in whlch case no patent 
shall be granted In thia coimtry." 

Now, the patent hère in suit, No. 788,334, for an apparatus for 
casting métal, was applied for by James Scott August 31, 1899, and 
granted April 25, 1905. More than seven months prior to Scott's 
application, to wit, on February 16, 1898, application was made for 
English patent No. 3,880, which patent was granted to James Wil- 
lard Miller, who in his spécification described himself as a manu- 
facturer's' agent, and therein stated that the said improvement was 
"partly a communication from Edward A. Uehling, a metallurgical 
chemist and engineer, of Newark, Essex, New Jersey, U. S. A., and 
James Scott, of Pittsburgh, AUegheny county, Pennsylvania, United 
States of America." Without entering into détails, it suffices to 
say that the subject-matter of the Scott American patent is em- 
bodied in the Miller English patent, and, as the American patent was 
not applied for until more than seven months thereafter, the statute 
above recited forbade the grant of such patent, if Scott's inven- 
tion or discovery had been "patented or caused to be patented by 
the inventor or his légal représentatives or assigns" in England. 
After hearing the proofs the court below held that Scott had caused 
his invention to be patented in England more than seven months 
before he had applied for his American patent, and that under 
the statute quoted above the latter patent was void. In view of ail 
the proofs, the relations of the parties concemed, and the inferences 
fairly deducible therefrom, we are of opinion the court below com- 
mitted no error in decreeing Scott's patent void on that ground. . 

From the proofs it appears that this case concerns the change in 
pig métal casting from the old sand bed method in universal use to 
the modem casting in conveyor métal molds. The old process and 
the underlying features of the new method are contrasted in patent 
No. 548,146, applied for November 28, 1892, and granted October 
15, 1895, to Edward A. Uehling, of Birmingham, Ala., for an ap- 
paratus for and method of casting and conveying metals. In such 
patent it is said: 

"In the casting and handllng of pig Iron as nov7 generally practlced the 
Iron Is run Into open sand molds called 'plgs.' In this opération the Iron 
runs direct from the furnace Into a long saud runner, from whlch side run- 
ners are led off, called 'sows,' whlch feed the "plgs.' The sows are eut off 
from the main runner as the 'pig beds' fiU up, but the plgs must be detached 
from the sows and the latter broken Into proper lengths for handllng after the 
Iron has set. Thls breaking off is done elther while the Iron Is stlU red hot 
In the beds, making It an exceedingly hard task, or the Iron Is left to cool, 
In whlch case heavy bars and sledge bammers are required to break the plgs 
oft the sows and then break the latter into proper lengths. After thls break- 
Ing, water Is sprayed over the iron, and when it has sufBclently cooled is 
gathered, loaded on trams, and taken to the yard, where it is piled. The scrap 
Is then gathered from the beds, and the sand Is wet down and niolded up for 
another cast Thèse opérations must be repeated from four to six tlmea a 
day to take care of the product of a modem blast furnace, and they dépend 
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almost entirely npon tte brute force and physlcal endurance of the operators. 
The product is rough and Irregular, and the opération l8 very wastefol, pro- 
dudng large quantitles of scrap, which must be remelted, and carrles much 
sand with the Iron, whIch reducea the value of the Iron. Moreover, thla 
method of runnlng the Iron from the fumace Into the sand Is under very 
poor control. It sometlmes runs so slowly that the iron chiUs In the long 
runner before It reaches the lower plg beds. At other tlmes the runnlng of 
the iron Is wlth such a rush that the cores, which form the partitions between 
the plg molds, are v^ashed away and the beds sheeted. In either case the 
Iron must be taken up from the sand beds and remelted to make It marketa- 
ble, besides the expense of havlng to break It up and remove It from the 
beds. The method above stated bas also the dlsadvantage that the iron, as It 
runs from the fumace, Is frequently of varying quality, and It Is of conunon 
occurrence that several grades of iron are run from the fumace at the same 
cast. In thls It not Infrequently happens that a portion of the plg Is déficient 
in those éléments which are necessary to constitute good cast iron — as, for 
example, sillcon and graphite carbon — while another portion bas an excess 
of thèse éléments. In either the iron bas less value that it would hâve if the 
éléments were properly mîxed. In addition to ail this, much dlfiBculty is often 
experlenced In keeping the slag from runnlng with and contaminatlng the 
iron, as well as preventing some of the iron from belng wasted wlth the slag. 
To avoid the dlsadvantages and difflculties above stated, and to reduce the 
cost of the production and Improve the quality of the product, is the object 
of my Invention, and which embraces a novel construction of plant, in whleh 
the métal is run from the fumace Into a large réservoir, so mounted that it 
can be brought In communication with a séries of movable molds, and its 
contents can be iwured into the latter In a continuons and perfectly controUed 
stream, forming pigs of uniform slze, whIch solldlfy on their way to the dump- 
ing end, where they are automatically delivered into a car or other sultable 
conveyance." 

From the testimotiy of Scott, who was superintendent of the Isabella 
furnaces of the Carnegie Steel Company, it appears that he began in 
1895 experimenting on the same gênerai lines, but Without knowledge 
of Uehling's work. Before, however, he had evolved any method 
or practical device, Scott's attention was called to Uehling's patent, 
then just issued. His account of the matter is, viz. : 

"I remember, before we were about to start the machine, I sald to H. N. 
Curry, who bas slnce deceased, 'We ought to get Bakewell & Bymes to furnish 
us with ail the drawings or ail the inventions that bave ever been used for 
the handling of molten métal.' H. N. Curry was sitting across the table 
from me. He was looklng at the Patent Office Gazette, and I had looked at 
it, looked It over, and hère was the Uehllng machine showlng the conveyor, a 
man sitting under it, with a hose, and a ladle at the other end. I said to 
Curry, 'Lord, look at that. You better make some arrangements about see- 
ing Uehllng.' And they dld; they made arrangements with Uehllng, and 
Uehllng came up hère and opened an office, and had a draftsman, and had 
Miller, 'Shoebox' Miller, that Is who he had wlth him, and after Uehllng waa 
glven the half of the machine and the Carnée Steel Company the other 
half, I was there to work it out for the money my company had put In and 
for my own réputation." 

The half of the Uehling patent having been acquired by the com- 
plainant, a subsidiary company of Scott's employer, and the other 
half being held by Uehling and one Miller, it appears Scott was 
directed to improve on what Uehling had done, and to give Uehling 
and Miller full access to ail he was doing in endeavoring to so im- 
prove. As we understand the proofs, Scott was to hâve no part 
in any patented improvements thus made in the Une of his employ- 
ment. In that regard, his testimony is : 
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"I was thus to work It out for the money my company had put In and for 
my own réputation. The patents gave me no considération. I was told that 
Uehling and Miller had access to anything that I did. There is the whole 
thing." 

As a resuit of further expérimentation, certain departures were 
made from Uehling's device and were embodied in the commercial 
i-nachine made and sold in larjfe quantities by the compiainant. Brief- 
ly stated, thèse changes consisted in three things: First, a well or 
dam was provided, which received the stream of métal poured from 
the assembling vessel into the device, a change which stopped the 
dangerous splashing incident to Uehling's device; second, the molten 
métal was made to run into the molds longitudinally, instead of trans- 
versely, and barriers were placed at the far end of the mold, changes 
which prevented overflow and clogging of the conveyor mechanism. 
Thèse changes are embodied in the claims hère in issue, and the 
question whether they involved invention over Uehiing we do not, as 
we said above, hère discuss or describe. Thèse changes were em- 
bodied in an American patent application made jointly by Uehiing, 
Scott, and Miller in Sériai No. 661,002, filed December 7, 1897. In 
this application Scott united with Uehiing and Miller in . alleging 
"that they verily beheve themselves to be the original, first, and joint 
inventors of the improvement in apparatus for casting métal described 
and claimed in the foregoing spécification," and that "our invention 
is in the nature of an improvement upon the apparatus for casting 
métal described and claimed in letters patent No. 548,146, granted 
to Edward A. Uehiing on October 15, 1895." This joint application 
for a joint invention was prosecuted for nearly three years, and 
this by the same firm of attorneys who were originally named by the 
three applicants as their attorneys, without any répudiation of their 
action by Scott. The last entry in this application is dated November 
6, 1900, and is : 

"Amendment filed October 20, 1900, bas been entered. This puts the case 
for allowance, but it is wlthheld from issue on account of probable Interfér- 
ence of another pending application." 

While this joint application of the three patentées was pending, to 
wit, on February 16, 1898, Miller, one of the applicants, was sent to 
England to exploit the conveyor there. He is now dead, and Uehiing 
was not called as a witness, so the only witness as to Miller's errand, 
and his authority, and the joint action and interest of the three, is 
Scott, who says : 

"Q. I understand from you that Mr. Uehiing establlshed an ofllce in Pitts- 
burgh and had a draftsman and made drawings In connection with thèse 
casting machines. Is that correct? A. Yes. * * * Q. Mr. Miller worked 
with Mr. Uehiing? A. Oh, yes. He was supposed to be the salesman. He 
was the fellow that went to Europe and tried to introduce it in Europe. 
* • * Q. Well, now, did you ever talk with Mr. Uehiing and Mr. Miller 
about Mr. Miller golng to Europe to introduce the invention? A. I suppose 
It just naturally came up. We would hâve to do something about it, natural- 
ly. I suppose theymay hâve had a talk with me about going to Europe. I 
knew Miller did go to Europe to introduce the patents, but I don't remember 
that he was going to take out any patents. I am not sure about that. I don't 
know whether he did or not. 1 never spoke to Miller but once afterwards, 
after he came back from Europe. Q. I am speaking about before he went to 
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Europe. Tbu and Miller and UeWlng had talked togettef about Ws golng 
to Europe, and about the Introdudng of thc Invention over there In Europe, 
had you? A. I may hâve. I wouldn't deny that, but I can't remember. We 
were f rlendly enough whlle the thlng was belng put through, and no doubt 
exehanged Ideas. * • * Q. When you knew that Mr. Miller was going to 
Europe, you knew that he was going there for the purpOse of Introdueing 
this casting machine into the Buropean inarketî A. That is what I under- 
stood ; • yes." 

It will also be noted that at the tîme of Miller's visit to Europe, 
early în 1898, the improvements on Uehling's device had been perfected 
and put into practical, successful, commercial use. The improvements 
then having proved successful, the three men having pending a joint 
application for an American patent, and Miller going abroad to ex- 
ploit the invention, it is clear to us that sufficient facts and circum- 
stances existed from which it could be fairly inferred that Miller's 
act in securing patent protection in England for the device came within 
the scope of their joint enterprise, and the patenting thereof by him 
was an act caused to be done by Uehling and Scott, and therefore such 
a prior patenting as the statute contemplated. In view of the lapse 
of years, of the fact that Miller is dead, that Uehling was not called 
to deny or disavow Miller's act, and of Scott really going no further 
than saying he had, after thèse years, no recollection of having spe- 
cifically authorized the patenting, we are warranted in regarding the 
patenting by Miller as one authorized by Scott. And such, indeed, 
would seem to hâve been the attitude of Scott himself until this présent 
controversy arose, for in an ex parte patent controversy to which we 
will hereafter allude, in which there was no one but Scott's counsel to 
suggest the status, it was assumed the English patent was taken out by 
Miller in behalf of himself, Scott, and Uehling. Thus, in a Patent Of- 
fice opinion delivered in that case in 1900, it was said : 

"The question hère presented Is one of law, arlslng from the fact that thla 
sole applicant Scott jointly with one Uehling caused the Invention of the 
appealed daims to be patented in Great Britaln more than seven months 
prior to the date of hls application in this country. The Brltish patent thus 
jointly obtained Is numbered 3,880 and the application therefor was dated 
February 16, 1898. The patent was sealed August 2, 1898. The pending ap- 
pUcation was not flled untll October 27, 1900." 

In view of ail the f oregoing facts and circumstances, we are of opin- 
ion the court below was justified in finding and holding that Scott 
caused the device of the patent in suit to be patented in England in 
1898. Such being the case, and he not having applied for the Ameri- 
can patent hère in suit until 1900, the case falls within the literalism 
of the statute, from which there is no escape, unless by a construction 
which modifies its clear language. This construction the complainant 
urges by reason of the fact that, some three years after Scott joined 
in the joint application with Uehling and MilFer above referred to, 
Scott in 1900 applied for the patent hère in suit, alleging he was the 
sole inventer. It is now contended by the complainant Scott's sole 
patent application should hâve the benefit of the prior joint applica- 
tion, and hence the seven months limit should not apply. The Patent 
Office, in granting the présent patent, yielded to that contention, hold- 
ing : 
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"In order to make the forelgn patent a bar agalnst thls application, It Is 

necessary to hold tliat the eausing ot' an Invention to be patentée! In a foreign 
country by two joint appUcants Is a causlng of that patent by one of the two 
Joint applleants. That belng held, and there havlng beeu flled In thls coun- 
try an application prior to the foreign patent by the same two persons, It 
ought to be held that elther of thèse appUcants, ng respects a sole Invention 
by hlm of what Is dlsclosed in that prlor domestlc application, and for the 
■purpose of deliverance from the bar of the statute, caused the prlor domestlc 
application to be flled In thls country. The same ruUng agalnst hlm which 
brought hlm wlthln the bar of the foreign patent should be made In favor of 
M ni to put hlm wlthout that bar. That belng so, thls appUcant Is entltled, 
for thls purpose, to the date of flllng of the Joint application as the date 
of flllng an application In thls country for the Invention of the later foreign 
patent, and, the date of the Joint application belng prlor to the date of the 
foreign patent, that patent Is not a bar to the allowance of thls application." 

We cannot accède to this reasoning. Congress, in passing this stat- 
ute, was dealing with the broad subject of the relative terms of for- 
eign and domestic patents, and its purpose was to so synchronize the 
patent System of this and foreign countries that American patents 
should not monopolize in this country a device which had been freed 
from patent monopoly abroad. The statute was dealing with inven- 
tions and their monopoly, and not with the détails of the forms by 
which individual applicants could secure their individual rights. In 
this case the device of the patent in suit secured patent monopoly in 
England in 1898. That patent expired in the year 1912, and after 
that date the invention was open to public use in Great Britain. More 
than seven months later Scott applied for the patent in suit, and it was 
granted in 1905. It will thus be seen that, under the ruling of the de- 
partment, the whole purpose of the statute is defeated, for in this 
country the public is subjected to patent monopoly for years after the 
English public is free to use the invention. And on reflection it will 
appear that the fact that Scott had joined in an earlier joint applica- 
tion for a patent for the device should not aller the case. Had that 
application been pursued and granted, that patent would hâve duly pro- 
tected the device. But this joint application was abandoned by Scott, 
and his subséquent sole application for a patent was not a division un- 
der the original application, but was a hostile and independent applica- 
tion, standing on its own ground. So far as time is concerned, the sole 
application had to stand on its own independent status, and its sole 
and only date of application was 1899. Such being the case, it was 
confronted by the fact that two years before the device in question 
had been caused by the applicant to be patented in England. Under 
such facts, we are clear the Patent Office was forbidden by the statute 
in question from issuing the patent in suit. The court below com- 
mitted no error in dismissing the bill so far as Mr. Scott was con- 
cerned. 

[3] It remains to consider the patent to McKennan and Helander. 
Without entering into the détails of this device, we may say that its 
substantial feature, so far as pig-casting device went, lay in dividing 
the load, so that, instead of being supported eccentrically on one end 
of an axle, it rested on both ends. This, of course, reduced friction 
and wear, and was a more economical and efficient device than the ec- 
centric carrying theretofore in use. But, conceding this, we do not 
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see that the adoption of a well-understood method of supporting a load 
at two ends of an axle, where it was theretofore carried eccentrically, 
involved anything more than the engineering skill, effort, and progress 
incident to progressive efïîciency in a great art, such as blast fumace 
practice. Without further enlarging on the matter, we limit ourselves 
to stating our conclusion that we find no error in the court's conclu- 
sion that the claims in question in the McKennan and Helander pat- 
ent did not involve invention. 
The decree below is therefore affirmed. 



CLIPPER BELT LACER CO. t. E-W CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. November 14, 1916.) 

No. 2814. 

1. Patents <©=>176 — Constbuction — Meaning of Tebms TJskd — "Intbqbal." 

The Word "intégral," as used in a patent clalm in descrlblng two parts 
of a device as intégral, is not necessarily used In Its narrowest sensé, as 
meaning that they are structurally intégral and constltute a single pièce, 
but It may mean that they are permanently held together and are opera- 
tlvely or functlonally intégral. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 250%-252; Dec. 
Dig. <S=5l76. 

Pcir other définitions, see Words and Phrases, First and Second Séries, 
Intégral.] 

2. Patents <@=>328 — Validitt and Infeinqement— Belt Stapuno Tool. 

The Mitchell & Gunn patent, No. 806,556, for a belt stapUng tool, clalm 
1, construed, and In the llght of the proceedings in the Patent Office, whlch 
Indicate its scope, held infrlnged. 

3. Patents ®=»157(1) — Construction — Meaning or Words Used. 

The meaning of a word as used In patent claims may vary wlth the con- 
text and wlth the clrcumstances. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229, 230; Dec. 
Dig. ®=»157(1).] 

4. Patents <ê=>178 — Equivalenct — ^Bange cf. 

In comparing the rule that a clalm limitation must be glven effect and 
the rule that the use of an équivalent does not escape Infrlngement, the 
question is how far the patentée intended to restrict the range of équiva- 
lents, 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 254% ; Dec. Dig. 
®=»178.] 

Appeal f rom the District Court of the United States for the Eastem 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by the Clipper Belt Lacer Company against the E-W 
Company and others. Decree for défendants, and complainant appeals. 
Reversed. 

The appellant brought suit below, alleglng infrlngement of patent No. 
806,556, dated December 5, 1905, Issued to Mitchell and Gunn, for a belt sta- 
pUng tool. The flrst clalm of the patent is: "A tool or appllance for the pur- 
poses referred to, comprislng a bracket formed wlth a stepped portion intégral 
wlth the bracket, and having a séries of slits formed in it adapted to recelve 
Jointing Staples, and - also having a hole formed transversely through the 
intermediate portions of the bracket between the sllts, and a pin adapted to 

4s»For other cases eee lame toplo & KET-NUMBER in aU Key-Numbered Dlgesti & Indezei 



OLIPPEB BBLT LACER CO. V. K-W OO. 603 

bé passed through sald hole, substantlally as and for the purposes descrlbed." 
Illustrations prepared by complainant, showlng the patent In suit and the 
défendants' goods, are hère reproduced. 





The Patent. Défendant*^ Devlce, 

In the patented devlee, the part a Is shown as a base or anvU, evldently In- 
tended to rest upon any sultable support. Part of thls plate Is thlcker than 
the remalnder, leavlng a square flange or shoulder, as shown. The upper face 
of the anvll therefore may be sald to be stepped. In the ralsed portion are 
eut, side by side, a séries of slots indicated by d. The portions not eut away 
remain to form partition walls between the slots. Transversely through 
thèse walls are bored holes indicated by g and g'. When the device Is used, 
prepared staples of the form shown by e hâve their closed ends inserted in 
thèse slots with their bottoms resting on the stepped down part of the anvil. 
In this way, a séries or gang of thèse staples is held upright and in position 
to hâve a belt end inserted between the prongs. When the séries of staples 
has been so placed, a pin is inserted lateraliy through the séries of holes, ff, 
holding the staples against backward motion, and another pin through the 
séries of holes, g', holding them against forward motion. Then, after the 
belt end is in position, a sultable pressure or blow from above drives both 
prongs of the staple Into the belt from above and from below and leaves the 
bend of the staple projectlng free from the belt end. Another belt end 
having been similarly treated and each being thus provided with a séries of 
projecting loops, thèse loops on the respective ends are overlaid and a pin 
passed through ail of them, whereby the two ends become fastened together 
with a pivoted joint. 

Défendants use pivoted jaws, both upper and lower jaws having the face 
portion pivoted so as to permit slight rocking and insure parallelism in the 
final pressure in spite of some variation of the belt thiekness. Pivoted to the 
lower jaw — or, rather, carried by the sanie pivot which carries both jaws — 
is a forwardly projecting block practically rectangular and marked d, the 
front portion of which is provided with a séries of vertical slots having par- 
tition walls left between them and pierced transversely by a hole for the 
réception of the provided pin, g". This block may swing slightly up and 
down, and it resiUts that when a larger size of staple is used, the bending 
point of which should be a little hlgher from the lower jaw, this block and 
the pin which it carries may rise somewhat, and there comes a feature of ad- 
justabillty, not found in the patent. 

The District Court thought the patent was not infringed and this appeal 
was taken. 

Cyrus W. Rice and Luther V. Moulton, both of Grand Rapids, Mich. 
(Lewis E. Flanders, of Détroit, Mich., of counsel), for appellant. 
W. J. Belknap, of Détroit, Mich., for appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and SA- 
TER, District Judge. 

DENIS'ON, Circuit Judge (after stating the facts as above). The 
patented device is very simple. If only one staple is considered the 
device is seen to be a mère driving guide of suitable shape, and its 
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patentabilîty would be, at least, doubtful ; but the Invention consîsts în 
providing a séries of thèse, side by sidç, so that several Staples can be 
driven at once and will be held and driven în that précise position neces- 
sary to bring ail the extended loops in latéral alignment so that when 
the two belt ends are united and a pivot pin inserted, every lo'op will 
bear on the pin. This might hâve been done by inserting in the slots 
and from the front a gang o£ formers ail moving into position simul- 
taneously and over which the staples could hâve been bent, but the 
insertion and withdrawing of such formers would hâve been difficult. 
Perhaps other means could be devised, but the idea of accomplishing 
this by a laterally sliding pin, easily inserted after the staples were in 
place, and easily withdrawn after the staples were driven, was entirely 
new with the patentées and seems to hâve been a happy thought solu- 
tion. So far as this record indicates, no pins or other resisting means 
had ever been placed in the inner bend of the partly formed staple to 
serve during the remainder of the forming and during ail the driving 
prOcess, first as a forming anvil, and then as a holding means, and there 
had never been any device for holding, aligning, forming, and driving 
a séries of staples of this class. We know nothing about the earlier 
clamping tools to which the patent refers ; they may well hâve bçen for 
a single staple. The use of a pin inserted laterally through a séries of 
apertures was known in a device for weaving a continuous wire belt 
lacing, which, after manufacture, was removed from the forming de- 
vice and fastened to the belt end by some independent means. This 
hardly even suggested the use of a pin with a séries of separate staples 
during the driving process. 

This case is an appropriate one for giving some force to public use 
in determining whether the new step taken by the patentées was so sim- 
ple and obvions that it cannot be called patentable invention. Fastening 
belt ends together by staples of this kind was known, but there was no 
tool of this class for doing the work. The patent was followed by a 
considérable sale, in the exact patented form, and if the invention was 
of the scope we hâve supposed, it is embodied in the later forms, which 
had a very large sale. We conclude that Mitchell and Gunn were en- 
titled to a patent covering the use of this retaining pin in this situation, 
whereby the séries of otherwise independent slots were united into one 
combination for the purpose and with the resuit of getting perf ect align- 
ment ; and the patent which they secured is entitled, so far as the lan- 
guage of its claim will permit, to a range of équivalents accomplishing 
this measure of monopoly. 

The dissimilarity which we observe when such a plate or base as 
the patent shows is compared with a pair of pivoted jaws is only super- 
ficial. Not only is the lower or anvil member of a pair of jaws Ûie plain 
équivalent of a separate plate having the same resisting and forming 
functions; but this very pivoted jaw construction was proposed by 
the patentées as one form of using their invention. When they filed 
their application, they said that the necessary closing of the staples 
could be accomplished by hammering from above, or by applying a 
suitable pressure plate, or by uniting their forming plate with such a 
pressure plate in the form oiÉ pivoted jaws; they say the separate base 
plate, used alone, is the "simpîest form" of their invention. Although 
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they struck out this part of the description in supposée compliànce with 
Patent Office objections, the original application serves to illustra te that 
the equivalency of a pivoted upper jaw and other means for pressing 
the Staples home was apparent then as now. 

[ 1 ] It is plain, also, that the défendants hâve adopted the substance 
of the invention, as above analyzed. We conie, therefore, to the ques- 
tion whether, when we hâve invention of considérable merit, and adop- 
tion by the défendant of everything that was patentably new therein, 
the language of the claim has been se limited that the défendants' de- 
vice is not within the monopoly. The answer to this question dépends 
upon the force to be given to the word "intégral," as found in the claim. 
If it means that the portion of the device upon which the lower leg 
of the staple rests horizontally, and which resists the downward pres- 
sure, and the portion which is raised higher and is slotted, so as to 
hold and guide the staples vertically, are intégral with each other in 
the strictest sensé of the word — i. e., structurally intégral — défendant 
does not infringe. If we spealc of two parts of a cast métal structure 
as structurally intégral, we mean that they are cast together in one 
pièce, not that they are made separately and assembled, no matter how 
permanently. In défendants' device, the lower or anvil portion is cast 
separately and pivoted to the lower jaw; and its higher or slotted 
guide portion is formed separately and then pivoted to the same lower 
jaw, so as to be adjacent to the other co-operating portion. Each has 
a slight rocking motion on its pivot, and the two parts, therefore, hâve 
scwne motion relative to each other, and they are not intégral with each 
other in the narrowest meaning of the word ; but the word does not, 
necessarily, hâve only this meaning. 

When we say "intégral," we may be thinking of structure or we 
may be referring to performance and function. When two parts, 
though made separately, are permanently fastened together, so that 
they work in the same way as if they were a physical unit, they may 
well be said to be f unctionally intégral. In this sensé, they are to be dis- 
tinguished from two parts which operate independently of each other, 
and in this sensé, défendants' parts may be called intégral. The low- 
er part and the raised part are held permanently in the same substan- 
tial relation to each other, and neither part can be removed or made in- 
operative. The guiding slots with openings for the pin are al way s 
ready to receive, hold, and position staples resting on the lower part, 
and during both the forming and the driving of the staples the two 
parts do not lack the smallest fraction of co-operation which they would 
hâve if they were structurally of one pièce. True, they hâve an ad- 
ditional capacity. They hâve the strength and permanency of associa- 
tion and capacity to co-operate in resisting opposing strains, which 
would be found if they were made of one pièce, and, in addition to 
this, they hâve some relative adjustment in one direction only. That 
this différence in functions is in addition, and not in substitution, is ap- 
parent from an exhibit in which thèse two parts and the jaw which 
carries them in défendants' tool hâve ail been united rigidly by welding ; 
and this modified device, for the appropriate size of staples, is just as 
operative as plaintiff's or défendants' unmodified device. It would be 
an équivalent variation from the patented form to give the raised por- 



606 237 FEDERAL EBPORTBB 

tion a relative vertical sliding motion, but by means which prevented 
the two parts from being separated. Such a device, like défendants', 
would be structurally nonintegral, but for every functional purpose in- 
tégral. Are there sufficiently compelling reasons for adopting, in this 
case, the most limiting définition of the v/ord ? 

[2] We find in the Patent Office proceedings no estoppel which re- 
quires the same strictness of construction as if integrality had been 
the feature upon which applicant and the Patent Office both relied to 
avoid the cited références and to import patentable novelty into a claim 
otherwise devoid of it. The claim, as first presented, contained no réf- 
érence to integrality, and no référence to the hole and pin method of 
positioning and holding the staples, but claimed broadly a block with a 
stepped portion, and with the upper portion slotted to receive the sta- 
ples. This was rejected on référence to Southwick, who had a device 
for uniting belt ends by driving vertically parallel legged staples, one leg 
into each end. It had a solid lower plate or die to receive and clinch 
the lower staple ends, and the upper part, containing the staple guides, 
was split vertically and centrally at right angles to the plane of the 
staples. The two halves of this guide were permanently pivoted at 
one end to the lower plate. In opération, the two belt ends were laid 
abutting each other on the lower plate. The upper guide halves were 
then brought together and clamped into position and down on the belt 
ends, and the staples were then driven by staple plungers, which fol- 
lowed them down through the guides. To meet this référence, appli- 
cants inserted in the claim the statement that the lower and the raised 
portions of their bracket were intégral. If the Patent Office had there- 
upon granted the patent, there would hâve been a perf ect case for ap- 
plying, as far as it might go, the rule of estoppel ; but it did not. It 
rejected the amended claim, and upon the same référence. Applicants' 
attomey then insisted upon this distinction, and said : 

"It should be partlcularly noted that, In the présent application, the stepped 
portion of the bracket is formed integrally therewlth and Is Immovable on thè 
base portion. This, I contend, forms a much simpler device than Southwick's 
and, I think, shows a patentable différence, such as is claimed in claim 1." 

The Patent Office again rejected the claim upon the same citation. 
Thereupon applicants inserted the référence to the transverse holes and 
pin, and the patent issued. The reasons for the repeated rejections of 
the claim, after it was amended by inserting the word "intégral," were 
not given by the Patent Office; but it must be assumed that the re- 
jections were because of the familiar principle that there is, normally, 
no patentable différence between making an article in one pièce or in 
two pièces. In this ruling the applicants acquiesced, and so we find 
aj^licants and Patent Office agreeing that the patentability of the in- 
vention over the références did not lie in the feature of integrality. 
It is évident that if the applicants had finally erased this référence to 
integrality, and left the claim in this particular the same as it was 
originally, the patent would bave issued just the same. Neither is it 
now sought to give the claim such construction as would cover South- 
wick and similar devices. They are of a différent class from the one 
in which both plaintiff and défendants are found. They do not con- 
tain at ail the chief characteristics of the présent invention ; i. e., trans- 
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verse holes and the pin for simultaneous positioning. The claim of 
estoppel by what occurred in the Patent Office must therefore be dis- 
carded ; and the limiting référence to integrality must be treated both 
as unnecessary and as voluntary. 

Although it cannot be arbitrarily disregarded because it was unnec- 
ejisary and voluntary, and because it had nothing to do, and was not 
finally thought to hâve anything to do, with patentabiHty, yet the défend- 
ants' stepped staple holder, which is otherwise the full équivalent of the 
patented bracket, will not be denied such equivalency merely because 
the two portions are not, in every sensé, intégral, if they do, never- 
theless, in any fair way, respond to that word. Although the Patent 
Office proceedings do not raise an estoppel, they do aid in determining 
the meaning of this limitation. It was intended by the applicants to 
distinguish from Southwick. In the applicant's device, the base or 
clinching face portion and the slotted portion were always and perma- 
nently held in a certain relation to each other, whereby the slotted por- 
tion was always in a position to receive and hold the séries of Staples 
ready for driving. From the beginning to the end of the using process, 
the slotted portion lay at the end of and stepped above the clinching 
face. It could not be removed from that position, unless one destroyed 
the tool instead of using it. In Southwick, the upper slotted portions 
of the tool were necessarily removed from position and swung out of 
the way to allow the belt to enter, and when they were united to make 
a complète staple guide, they were clamped in position over the lower 
plate and held rigidly in référence to each other only by a binding screw 
or such other temporary adjustment as might be made. Both by the use 
of the word and by the communications addressed to the Patent Office, 
applicants showed that they intended "intégral" to refer to a device hav- 
ing the characteristics of the former class as distinguished from the 
latter. They pointed out that, if one of the Southwick members were 
opened and turned away, it would be inoperative with such a staple 
as theirs, while, in their device, the slotted portion was immovable 
on the base portion, and they urged that they were justified in claiming 
a device in which the vertical slots for holding the staples are "station- 
ary." 

Applying this diflferentiation to défendants' tool, we see that it is to 
be classified with Mitchell and Gunn rather than with Southwick. In 
défendants' tool, the base portion and the slotted portion are perma- 
nently held together. The slotted portion lies at the end of and rises 
above the base portion, and is always ready to receive and hold staples. 
This mutual working relationship of the two parts cannot be changed, 
unless one destroys the tool instead ôf using it. The précise fixed lat- 
éral relationship of the two parts cannot, in any wise, be varied ; such 
variation as there may be is vertical only. Interpreting the term by 
the intent thus evidenced, and by its entire immateriality in giving pat- 
entable invention, and by the very strong presumption tiiat there could 
hâve been no intent to make the patent worthless through a provision 
that, by an improvement, the patent would be avoided, we do not hesi- 
tate to conclude that the two parts of défendants' bracket are intégral 
in that functional sensé which is sufficient to bring them within the field 
to which the patentées confined themselves. 
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[3] We do not overlook our récent décision (Michigan Co. v. MonarcH 
Ce, 233 Fed. 107, — C. C. A. - — ), in which we considered this same 
word "intégral," and held that it referred to, and so limited the patent 
to, structural integrality. The two cases only illustrate that the mean- 
ing of the same word may vary with the context and with the cir- 
cumstances. In that case, the device comprised two members, and 
each member, several parts. The claim specified that one part should 
be intégral with its member, and, in défendants' device, this part, con- 
structed separately, was first permanently fastened to, and became a 
permanent part of, the other member. Such integrality as resulted 
between that part and that member, with référence to which the patent 
used the term, came only after both members had been assembled into 
permanent relationship. There, also, we interpreted the word with réf- 
érence to the way which it distinguished f rom the référence which had 
been cited before the word was inserted in the claim, and, by ail the 
circumstances, we were led to conclude that such ultimate functional 
integrality as there was did not satisfy the limitation as the applicant 
had intended it to mean. Somewhat similarly, in Rowley Co. v. Co- 
lumbus Co., 220 Fed, 127, 134, 136 C. C. A. 81, we considered the lim- 
itation implied by the word "independently," and found that there was 
infringement, even though défendants' device was not independent in 
every sensé, if it was independent to the extent necessary to get the 
resuit which the patentée had in mind when he selected the word. His 
sélection- — as hère — was unfortunate, because his chosen word was ca- 
pable of too broad a meaning. So the Circuit Court of Appeals of the 
Second Circuit, in Thacher v. Transit Co., 234 Fed. 640, - — C. C. A. 

, where the limiting force of the word "independent" was under 

considération, and, applying the familiar rule that when two meanings 
are possible, the claim should be interpreted so as to give life to the 
patent, made a distinction between "independent mechanically" and "in- 
dependent in action." 

[4] The rule that a claim limitation must be given effect, and the rule 
that the use of an équivalent does not escape infringement, sometimes 
seem to hâve an uncertain Une of démarcation; but, after ail, the 
question is how far the patentée, by his action and by his choice of 
words, either did intend or must be deemed to hâve intended that 
the range of équivalents should not extend far enough to include de- 
fendant's device. We hâve frequently declined to give to a word or 
phrase in a claim its prima, facie limiting effect, and we havé felt at 
liberty so to décline when there was room for construction, but not 
when a spécifie meaning was clearly intended. For récent examples in 
this court of applying a libéral construction of claim language, so as to 
include devices which might seem beyond the claim, see National Co. v. 
Mark, 216 Fed. 507, 513, 133 C. C. A. 13; Schiebel Co. v. Clark, 217 
Fed. 760, 771, 133 C. C. A. 490; Frey v. Auto Ce, 236 Fed. 916, — ■ 
C. C. A. — , October 3, 1916. 

We conclude that défendants infringed the first claim of the patent, 
and thus it becomes unnecessary to consider whether their backwardly 
resisting rear slot wall is or is not the full équivalent of the patentées' 
backwardly resisting pin, as specified in the second and narrower claim. 

The judgment must be reversed, and the case remanded for the 
usual injunction and accounting. 
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MINERALS SBPABATION, Limited, v. MIAMI COPPEB CO. 

(District Court, D. Delaware. September 29, 1916.) 

No. 331. 

1. Patents <g=328 — ^Validitt and Infeingembnt— Process of Obb ConceN' 

TEATION. 

The Sulman, Picard and Ballot patent, No. 835,120, for a process of 
concentratlng ores known as an air flotatlon process, was not antlclpated 
and is valld. The process consista In flnely pulverizing the ore and mixing 
it with water and less than 1 per cent, of oU computed on the welght of 
the ore, and subjectlng the ore pulp to such agitation as will distribute 
the metalllc partioles of ore throughout the mixture and bring them In 
contact with bubbles resulting from the Introduction of air Into the mix- 
ture, the bubbles becomlng attached to such metalllc partlcles and carrying 
them separate from the partlcles of gangue up through the surface et 
the mixture where they can readily be coUected by sklmmlng, overflow, or 
other well-known means. Clalms 1 and 12 held Infrlnged, and clalm 9 
held vold as too indefinlte as to the amount of oll. 
8. Patents <S=»44 — Pbocess— Patentabilitt. 

The fact that the prlnclple of opération of a process is not understood 
does not négative patentabillty. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. <®=44.] 
S. Patents <3=>S28 — Vaxiditx and Infeïngement — ^Pbocess op Obe Concen- 

TBATION. 

The Sulman, Greenway and Higglns patent. No. 962,678, for Improve- 
ments in ore concentration, belng for a process In whleh the ore partlcles 
■ are caused to float by the introduction Into the acidlfied ore pulp of a 
small quantity of a minerai frothlng agent, held valld and infrlnged. 
i. Patents <S=»328 — Invention— Pbocess oh Obe Concentration. 

The Greenway patent. No. 1,099.699, for a process for concentration of 
ores, held vold for lack of invention, in vlew of the process of patent No. 
962,678 and of the prier art. 

In Equity. Suit by the Minerais Séparation, Limited, against the 
Miami Copper Company. On final hearing. Decree for complainant. 

Henry D. Williams and William Houston Kenyon, both of New 
York City, and Thomas F. Bayard, of VVilmington, Del, for plaintifï. 

Thomas F. Sheridan and Walter A. Scott, both of Chicago, lU., and 
John F. Neary, of Wilmington, Del., for défendant. 

BRADFORD, District Judge. The bill in this suit was brought by 
the Minerais Séparation, Limited, a corporation of Great Britain, 
against the Miami Copper Company, a corporation of Delaware, charg- 
ing infringement of three United States process patents relating to ore 
concentration, owned by the plaintiff, namely. No. 835,120, of Novem- 
ber 6, 1906, to H. L. Sulman, H. F. Kirkpatrick-Picard and J. Ballot, 
No. 962,678, of June 28, 1910, to H. L. Sulman, H. H. Greenway and 
A. H. Higgins, and No. 1,099,699, of June 9, 1914, to H. H. Greenway, 
assignor to the plaintifï. 

Under the processes shown in the three patents a signal advance has 
been made in the art of ore concentration in point of simplicity, econ- 
omy and efficiency, and in their practice large commercial success has 
been realized. Ore concentration in metallurgical opérations is the 

^zsFor other cases se* same topic & KEY-NUMBER in ail Ks^-Numbered Digesta & Indexes 
237 F.— 39 
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séparation of the metalliferous or metallic part of the ore from the 
non-metallic and worthless material, known as gangue, found associ- 
ated with it in nature, in order that the valuable minerai or metallic 
particles may be in proper condition for the subséquent process of 
smelting. The ores to which the process of the patents in suit are 
applicable are mainly chemical compounds of meta! and sulphur, cop- 
per sulphides, zinc sulphides, or lead sulphides. Prior to the invention 
or rather discovery covered by the first patent in suit ore concentration 
had assumed a number of forms differing from one another in the 
principle of their opération, but ail of them requiring, as do the pro- 
cesses now practiced, as an essential condition of the séparation of the 
minerai from the gangue, the crushing or grinding of the ore into 
particles of such a degree of fineness as to produce useful results. The 
ore having been so crushed or ground was subjected to treatment to 
secure the desired concentration; such treatment varying, according 
to the particular process employed. In what was known as water or 
gravity concentration the ore was mixed with water forming the ore 
pulp, and through shaking or agitation of the pulp by well-known de- 
vices the metallic particles, becoming separated from the particles of 
gangue and having greater spécifie gravity than the water, sank to the 
bottom, while the particles of gangue, having less spécifie gravity than 
the minerai particles, although greater than that of the water, were 
subjected to an up-current, not strong enough to prevent the metallic 
particles from sinking, but strong enough to carry the particles of 
gangue to the surface where they would escape over the edge of the 
containing yessel or be otherwise disposed of. Such processes, how- 
ever, were far from commercially successful, being wasteful of water, 
of power and of a considérable proportion of the metallic particles in 
the slimes which were carried by the up-current to the surface and 
were lost with the gangue. Without pausing at this point to consider 
other processes of ore concentration disclosed in the prior art, herein- 
after diacussed, an important and, indeed, vital différence between 
water or gravity concentration under such processes as those above 
referred to, on the one hand, and concentration under the processes of 
the patents in suit, is that while in the former the metallic particles 
after being separated from the gangue in the ore pulp sank to the bot- 
tom, in the latter the metallic particles coated with an extremely thin 
film of oil, become attached to air-bubbles in the ore pulp, and the 
bubbles with the attached metallic particles rise to the surface, forming 
a minerai froth of such coherency and permanency as to afïord full 
opportunity for its removal from the surface for further treatment of 
the metallic particles. The ore pulp in the process of each and every 
of the three patents in suit consists of a mixture of water and crushed 
or pulverized minerai ore, together with one or more other ingrédients. 
In each the agitation of the pulp coupled with the introduction of air 
into it develops and distributes throughout the mixture small bubbles 
of air which attach themselves to the metallic particles, to the exclu- 
sion of gangue, and rise with them and f orm a metallic air froth on the 
surface, readily removable therefrom, the gangue particles sinking to 
the bottom and being disposed of as refuse. 
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,[1] In the description of the first patent in- suit, No. 835,120, for 
"Improvements in Ore Concentration" it is stated : 

"This invention relates to improvements in the concentration of ores, the 
object being to sépara te metalliferous matter, graphite, and the llke from 
gangue by meàns of oils, fatty acids, or other substances which hâve a prefèr- 
ential afflnlty for metalliferous matter over gangue. In the process described 
in the previous United States Patent, No. 7T7,273, granted to A. E. Cattermole, 
an amount of oll varying from four per cent, to six per cent, of the welght of 
metalliferous matter présent is agitated with an ore pulp, so as to form 
granules which can be separated from the gangue. In the previous United 
States patent, No. 777,274, granted to A. E. Cattermole and others, a simllar 
method of séparation Is employed, oleic acld being produced in situ In the ore 
pulp. 

"We hâve found that if the proportion of oily substance be considerably re- 
duced — say to a fraction of one per cent, on the ore — granulation ceases to 
take place, and after vigorous agitation there is a tendency for a part of the 
oil-coated metalliferous matter to rise to the surface of the pulp in the form 
of a froth or scum. This tendency is dépendent on a number of factors. 
Thus the water in which the oiling is efCected is preferably slightly acidifled 
by addlng, say, a fraction of one per cent, up to one per cent, of sulfuric acld 
or other minerai acld or acld sait, the efCect of this acidity being to prevent 
gangue from being coated with oily substance, or, in other words, to render 
the sélective action of the oll more marked ; but it is to be understood that 
the object of using acld in the pulp according to this invention is not to 
bring about the génération of gas for the purpose of flotation thereby, and 
the proportion of acld used is insufflclent to cause chemlcal action on the 
metalliferous minerais présent. Again, we hâve discovered that the ten- 
dency for the oily substance to disseminate through the pulp and the rapldlty 
with which the metalliferous matter bec-ornes coated is increased if the pulp 
is warmed. The formation of froth is asslsted by the fine pulverization of 
the ore, and we find that slime minerai most readily générâtes seum and 
rises to the surface, while larger partlcles hâve less tendency to be included 
in the froth. The proportion of minerai which floats in the form of froth 
varies considerably with différent ores and with différent oily substances, and 
before utilizing the facts above mentioned in the concentration of any par- 
tlcular ore a simple preliminary test is necessary to détermine which oily 
substance yields the proportion of froth or scum desired. 

"The foUowing is an example oif the application of this invention to the 
concentration of a partlcular ore. An ore containing ferruginous blende, 
galena, and gangue consisting of quartz, rhodonite, and garnet is finely 
powdered and mixed with water containing a fraction of one per cent., or up 
to one per cent, of a minerai acid or acid sait, conveniently sulfuric acid or 
mine or other waters containing ferrie sulfate. To this is added a very small 
proportion of oleic acid, (say from 0.02 per cent. toO.5 per cent, on the 
welght of ore.) The mixture îs warmed, say, to 30° to 40" centigrade and is 
briskly agitated in a cône mixer or the llke, as in the processes previously 
cited, for about two and oiie-half to ten minutes, untll the olelc acld has been 
brought into efficient contact with ail the minerai partlcles in the pulp. When 
agitation is stopped, a large proportion of the minerai présent rises to the sur- 
face in the form of a froth or scum which has derived its power of flotation 
malnly from the inclusion of air-bubbles introduced into the mass by the 
agitation, such bubbles or air-films adheiing only to the minerai partlcles' 
which are coated with oleic acld. The minimum amount of oleic acid which 
can be used to effect the flotation of the minerai In the form of froth may be 
uuder 0.1 per cent, of the ore; but this proportion has been found suitable 
and economlcal. If the ore were crushed to ninety mesh to the linear inch, 
<half of which ore will pass through one hundred and flfty mesh sieve,) the 
froth may contain about seventy per cent, to elghty per cent, of the metallif- 
erous matter présent in the ore. This froth is removed from the pulp by 
spitzkast, upcast, skimming, draining, or otherwlse. After subsidence the 
ùtl-coated metalliferous matter removed as froth is separated from any liquid 
Which may hâve accompanied it and treated with a dilute solution of càus- 
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tic alkali; whlch removes the olelc add In the form of a solution of soap. 
If deslred, tlie oleic acid used in the flrst Instance may be produced In situ 
in tbe pulp by decomposlng a dilute Boap solution wlth minerai acid, as 
descrlbed in the prevlous patent, ^'o. 777,274. dted above. The olelc add or 
other fatty add forming the coating on , the metalUferous matter which 
produces the froth may give rlse to insoluble soaps on the surface of the 
metalUferous matter, if soluble lime, iron, or other salts are présent in small 
quantity during the production or on the breaking down of the froth wlth 
alkali. Such insoluble soaps are difficult to remove and are capable of ad- 
herlng to air and causing flotatlon. niucb the same as the fatty aclds do. The 
metalliferous matter whlch dld not form part of the froth (generally the larger 
partlcles) remains In admixture with the gangue In the pulp. To recover thJs, 
the pulp la distributed In a thln layer on a shaking-table, convex buddle, or 
the llke, whereon the minerai Is exposed to a free-air surface, whlch exposure 
may be increased by the application of air-blast or air-jets or the like and 
thereafter brbught onto the edge or surface of liguld, whereby thè metalU- 
ferous matter floats and is separated from the gangue, which slnks, as 
descrthed In the spécification of our prevlous United States application Sériai 
No. 246,637, flled February 20, 1905. The proportion of minerai recovered In 
the froth and that recovered by table flotatlon may be considerably v'aried; 
but, generally spcaking, the froth wlU separate the sllme minerai whlle the 
larger partlcles are recovered by the latter method." 

The charge of infringement of patent No. 835,120 is restricted to 
claims 1, 9 and 12, as follows: 

"1. The hereln-descrlbed process of concentratlng ores whlch conslsts In 
mlxlng the powdered ore with water, adding a small proportion of an olly 
UçLuid having a preferentlal afflnlty for metalliferous matter, (amounting to 
a fraction of one per cent, on the ore,) agitatlng the mixture until the oil- 
coated minerai matter forms Into a froth, and separating the froth from 
the remainder by flotatlon." 

"9. The process of concentratlng powdered ores whlch conslsts in separat- 
ing the minerai from the gangue by coating the minerai wlth oll in water con- 
talning a small quantity of oll, agitatlng the "mixture to form a froth, and 
separating the ffoth." 

"12. The process of concentratlng powdered ore whlch conslsts in sepa- 
rating the minerais from gangue by coating the minerais wlth oil in water 
. containing a fraction of one per cent, of oil on the ore, agitatlng the mixture 
' to cause the oll-coated minerai to form a froth, and separating the froth 
from the remainder of the mixture." 

The first patent in suit is for what is krtown as an air flotation pro- 
cess, in which, owing to the use of a frothing agent in conjiinction with 
such agitation of the ore pulp as will distribute the metalHc particles 
of the ore throughout the mixture and produce bubbles of air and 
bring thern in contact in the mixture with the metallic particles so dis- 
tributed, the bubbles will become attached to such metallic particles, 
carrying them separate from the particles of gangue up through the 
surface of the mixture where they can readily be collected by skim- 
ming, overflow, or the use of other well known devices. In this pro- 
cess the frothing agent consists of an oil or other immiscible substance 
or material of an oily nature, and the bubbles and metallic particles be- 
come attached to each other through affinity between the bubbles and 
the metallic particles enhanced by the coating of the latter with an ex- 
tremely thin film of oil. The old water processes of ore concentra- 
tion were in some features gravely objectionable. Under those pro- 
cesses it was désirable to avoid very fine grinding of the ore as being 
calculated to cause the fine particles containing métal constituting the 



MINERALS SEPARATION V. MIAMI COPPBR 00. 613 

slimes to escape with gangue particles and be lost, such fine metallic 
particles, as bêfore stated, not sinking so readily and quickly as those 
which were larger. In those processes there were two things to be 
avoided; first, the crushing or grinding o£ the ore to such a degree 
of fineness as to lead to the loss of metallic particles through their 
escape with gangue particles, and secondly, too coarse a crushing or 
grinding whereby particles of ore containing both métal and gangue 
might, with the gangue preponderating, too readily be- carried to the 
surface and lest with the other gangue particles. The défendant 
admits in its brief that the air bubbles collect the metallic particles, 
and the oil or other modifying agent in the mixture gives permanency 
to the minerai f roth ; that the attraction of the air bubbles for the 
metallic sulphide particles leads to the séparation of those particles 
f rom the gangue ; that in the absence of oil or other modifying agent 
in the pulp, facilitating the formation of air or other gas bubbles, no 
process of ore concentration employing such bubbles is possible; that 
air flotation may be brought about (1) by introduction of air at the 
bottom of the mixture or sub-aeration ; (2) by beating air into tne 
mixture or supra-aeration, (3) by génération of gas or libération of 
air in the mixture. But there is an accentuated différence of opinion 
between the parties on the point of preferential afifinity of oil for 
metallic particles as compared with gangue. The défendant in its brief 
States that "in ore flotation processes the oil or other modifying agent 
does not hâve any more attraction for the metallic particles than for 
the gangue." This position, however, is in conflict with évidence on 
the part of the défendant, with the évidence on the part of the plaintiff, 
with the documents of the art, and with the resuit of the physical 
démonstrations made by both parties in open court. In the Gattermole 
process patent No. 777 ^7Z, it is stated that "the oil has a more or less 
sélective action and wiU coat the particles of metalliferous matter in 
préférence to the particles of gangue, while the particles of gangue will 
be wetted by the water," and further, that "if the water which is mixed 
with the oil is acidulated with minerai, fatty or other acid, the sélective 
action of the oil will thereby be rendered more marked and décisive." 
So the process of the Haynes British patent. No. 488 of 1860, dépends 
whoUy upon the adhésion of the oil or fat to the metalliferous matter in 
préférence to the gangue. In the Everson patent No. 348,157 it is said: 

"The dlscovery which forms the basis of my Invention is that metals and 
metallic substances in a commlnuted state wlU unité with compounds of fats 
or oUs and aclds, and that such compounds will not unité with commlnuted 
quartz or other rocky gangue." 

In the Fryer Hill Publication of October 30, 1889, it is stated that 
"the whole System of concentration appears to be based on the well 
known affinity of the lighter forms of sulphuret and chloride of silver 
for oils." In the Sulman and Picard patent No. 793,808 it is stated 
that "the présent invention relates to the concentration of ores by 
séparation of the metalliferous constituents * * * from the 
gangue by means of oils, grease, tar, or any similar substance which 
fias a preferential afïinity for metalliferous matter over gangue." In 
the Califomia Journal of Technology of November, 1903, it is stated 
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thàt "the prbcess dépends upon the fact that minerais with a metallic 
lustre, wheri treated in the form of a wetted pulp, adhère to oil, while^ 
earthy minerais do not." In the Kirby patent No. 838,626 it is said: 

"Tîie object of this invention la to effect wlth substantial completeness the 
segfegation of those pulverlzed minerai partlcles whlch hâve a preferential 
adhésion for water from those which hâve a preferential adhésion for a 
liquld inuniscible in water — for example, oil, or a solution of bltumen in 
kérosène." 

SO/în the Sulman patent No. 835,143 it îs said: 

''This Invention relates to Improvements in the concentration of ores, the 
object being to separate metalUferous matter, graphite, and the llke from 
gangue by nieans of oils, fatty acids, or other sul^tances which hâve a prefer- 
ential afflnity for metalllferous matter over gangue." 

The défendant offered no évidence in contradiction of the above 
statements in patents and other documents, but on the contrary did 
subttiit évidence confirming those statements. Dr. Sadtler, one of the 
defendant's experts, testified: 

"Wlthln récent years it hàs been found necessary to look further than the 
simple question of the relative sélective action of oil for minerai partlcles. 
as contrasted with the effect upon the gangue, or the question as to whether 
the gangue was more readlly wetted than the minerai sulpblde partlcles." 

, With respect to his statement just quoted he was asked, "Now, as 
I understand that, you do not mean that you hâve to discard that sélec- 
tive action of oil for minerai partlcles, do you ?" to which he replied, 
"No ; I do not niean that." 

One oî the principal questions in the case is whether patentable 
invention was involved in the discovery that the minute proportion of 
.1% of oil to the ore was sufîîcient for commercially successful opéra- 
tions in ore concentration. On this question I had some doubt during 
the présentation of the case. But that doubt has since been removed. 
Sulman, Picard and Ballot had for more than two years prior to 
March, 1905, been interested in conducting ore concentration under 
what was known as the "Cattermole process," and had been seeking 
to improve the same in such manner as to render it more efficient and 
less expensive. There were a number of patents relating to this pro- 
cess, using the term in a gênerai sensé, among which were No. 763,259 
of June 21, 1904, No. 763,260 of June 21, 1904, and No. 777,273 of 
Deceihbér 13, 1904, ail to A. E. Cattermole. In the process of each of 
thèse patents metalllferous granules are f ormed and separated from the 
gangue and fall to the bottom, while the gangue is carried up and 
away. In No. 777,273 the patentée states : 

"The présent invention relates to improvements in the séparation of the 
inetalllfercus constituents of ores and the Uke from gangue by means of the 
Bielçctlve action of oils and certain tar products or similar compounds (ail 
^l,erelnafte^ referred to as 'oil') on metallic or metalllferous matter. The in- 
tention dépends upon the application of the foUowing facts: First, when à 
rtâxture ' of powdered metalllferous matter and gangue is treated with oil 
su^pended :in Water — that is to say, In emulslon — the oil has a more or, lésa 
çeléctive action and will coat the partlcles of metalllferous matter in préfér- 
ence to the partlcles of gangue, while the partlcles of gangue will be wetted 
py the water ; second, if the water which is mixed with the oil is adduiated 
With minerai, fatty, or other acid the sélective action of the oU wlU therebir 
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be rendered more marked and décisive; third, If the proportion of oll is kept 
withln reasonably low Umlts (differing In différent cases, accordlng to the na- 
ture of the minerai to be treat'ed and the conslstency and nature of the oll) 
and if the mixture of water, oll, metalllferous partlcles, and gangue be thor- 
oughly agltated the metalllferous partlcles whlch hâve become coated wlth 
oll wlU adhère together and form granules, whlch granules, partly by reason 
of gravity or partly on aecount of their bulk, as compared wlth the Indlvldual 
grains of gangue, wlU ofler ready means for séparation in an up-current 
separator, a jig, or other similar appllance. This action Is facUitated If the 
oll before addition to the llquor Is brought Into the condition of an emulslon 
In water contalnlng a small percentage of soap or other emulslfylng agent. 
Thèse facts are utllized for the purpose of separatlng the metalllferous con- 
stltuents from the gangue of the ore In the foUowlng manner: In a sultable 
apparatus, an example of whlch wlU be herelnafter descrlbed, the ground or 
pulped ore Is caused to be vlolently agltated, as by a revolvlng stlrrer, In a 
mixture of water and oll, the llquor belng acid. As the agitation proceeda 
the partlcles of metalllferous matter agglomerate together and may ,be ob- 
served In the form of granules, the slze of whlch wlU dépend, among other 
things, upon the percentage of 611 used. Thls granulation of the metalllferous 
constituents of the ore affords the means by whlch at a later stage of the pro- 
cess It is possible to separate the metalllferous material from the gangue, as 
wlU be herelnafter particularly descrlbed. In practlce a contlnuous process 
is used — that is to say, water, ground ore, or pulp and oll, preferably emulsl- 
fled, are contlnuously fed Into a séries of vessels, and the products of the 
agitation are contlnuously fed into an up-current separator or jig or slmllar 
devlce, whlch In the case of the up-current separator séparâtes the metalllfer- 
ous granules from the gangue by allowlng them to fall to the bottom of the 
vessel and to be carried away by a downward stream, while the partlcles 
of gangue are carried away by an upward stream. * * * The proportion 
of oil used dépends upon Its vlscoslty, the flneness of the ore and other factors, 
and the conslstency and slze of the minerai granules desired. The more oil 
used the larger, softer, and less numerous the granules. Wlth, say, ten per 
cent, of oll to the weight of metalllferous minerai a few pasty masses of oil- 
agglomerated metalllferous minerai matter will generally resuit. 011 Ih 
excess of thls may cause ail the granules to coalesce Into one soft mass. TJsu- 
ally an amount of oll varying from four per cent to sis per cent, of the weight 
of metalllferous minerai matter présent In the ore ylelds granules of sultable 
slze, conslstency, and spécifie gravity for ready séparation from the gangue 
In the up-current or other apparatus used for classification." 

Ail of the claims of patent No. 777,273 are restricted to a process 
by which the oil-coated metalllferous matter is agglomerated intO' gran- 
ules and the granules by classification separated from the gangue. And 
the same is true of ail the claims of patents No. 763,259 and No. 763,- 
260, above mentioned. It is also true of both claims of patent No, 
777,274, of December 13, 1904, to Cattermole, Sulman and Picard. 
Shortly before March, 1905, Sulman, Picard and Ballot instructed A. 
Howard Higgins, one of the plaintifï's experts, to investigate by ex- 
periments, certain points in their bearing upon the Cattermole process 
of granulation. They were as follows : 

"(1) Influence of acidity on granulation, 
"(2) Influence of température on granulation, 
"(8) Influence of speed of Gabbett agitation on granulation, 
"(4) Influence of ratio of ore to llquor on granulation, 
"(5) Influence of metallic salts on granulation, 

"(6) Influence of the slze of partlcles and of the influence of sllmes on 
granulation, 
"(7) Influence of the amount of oll on granulation." 

And the above points were to be determined on "(a) oleic acid; (b) 
residuum oils." In conséquence of his investigations Higgins mado 
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a report March 16, 1905, on granulation as affected by the percentagc 
of oil used, in'which he said: • 

"The effect of diminlshlng the percentage of olelc acld Is to alter the type 
of oiling; the hlgher percentages produclng granules, and the lower ones 
froth. 6% of the olelc acld on the minerai Is sufflcient to form good granules 
wlthout mnch froth. This froth consista of insufflciently oiled minerai mlxed 
wlth large quantitles of air. As thls percentage of olelc acld Is decreased, 
the tlme for clean up of the sands is increased and more froth Is formed. 
0.62% olelc acld on the minerai is Insuffldent to fomi any granules and near- 
ly the whole of the minerai cornes to the surface, on stopping the cône, as 
froth. 02% acts in the same manner leavlng the coarse sands wlth rather 
more minerai in them. (Thls is 0.1% on Broken HIU Ore.) In ail cases the 
oll has been measured in cubic centimeters and the percentage calculated 
as though they weighed grams but as the spécifie gravlty of the oleie acld Is 
less than unlty this Is not the case, and ail percentages wlll be lower than 
those actually g^ven," 

[2] There was, I think, patentable invention in the discovery thus 
made in March, 1905. Prior to that time there had been no suggestion 
in the art that the proportion of .1% of oil tp ore or of any other frac- 
tion of 1% of oil to ore would or might resuit in successful concen- 
tration. Further, the resuit reached was an utter surprise. Experi- 
ments were conducted with référence to the Cattermole process, and 
ail of the Cattermole patents required the formation and sinking of 
granules containing the metallic particles, and not their flotation. The 
teaching of that process was that the metallic particles should go to 
the bottom and that of the process of the first patent in suit that they 
should go to the top. But while the ascertainment that such a minute 
proportion of oil would effect a successful concentration of ore through 
a flotation process was a discovery, it was nevertheless of such a char- 
acter, viewed with respect to the circumstances under which it was 
made, as to involve invention and confer patentability. The statutes 
provide for patenting new and useful inventions and discoveries, but 
a bare discovery unaccompanied by the exercise of any invention in 
reaching it or utilizing or reducing it to practice would not justify or 
support a monopoly in the discovery. In the présent case, however, the 
facts disclose not a bare discovery, but a discovery coupled with in- 
vention in usefully applying it. In such cases patents properly may be 
grànted. The défendant lays much stress upon the proposition that 
the réduction of the amount of oil in the process for the concentration 
of ore did not and could not involve patentable invention, but only 
an ascertainment of the proper degree in which oil should be used, 
which was readily discoverable by any one compétent to conduct or 
superintend a process of ore concentration ; and further, that motives 
of economy would naturally hâve suggested a réduction in the quan- 
tity of oil to the extent of its excess over what was necessary for the 
accomplishment of the purposes of the process. But if such a" réduc- 
tion was obvious, why is it that it was never made prior to the dis- 
covery in question? The fact that economy required the use of the 
least quantity of oil sufficient for the conduct of the process affords 
cogent évidence that the feasibility of effecting a réduction was not 
obvious, but properly the subject of patentable invention. No one 
to-day understands how the use of only .1% oi oil opérâtes ta secure 
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the minerai froth of the first patent in suit. This is testifîed to by 
the experts and is admitted on both sides. If the principle of op- 
ération of the discovery is insolvable to the human mind to-day it 
could not hâve been predicted or anticipated by the human mind in 
March, 1905. The fact that the underlying principle of the process 
was not understood by no means négatives patentability. In Diamond 
Rubber Co. v. Consol. Tire Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. 
Ed. 527, the Court said : 

"A patentée may be baldly emplrieal, seelng nothlng beyond Ws experi- 
ments and the resuit ; yet If he bas added a new and valtiable article to the 
world's utilities he is entitled to the rank and protection of an Inventor. And 
how can It take from hls merit that he may not know ail of the forces whlch 
he has brought into opération? It is certalnly not necessary that he under- 
stand or be able to state the scientiflc prlnciples underlying his invention, and 
it is Immaterial whether he can stand- a suecessful examlnatlon as to the 
spéculative ideas involved." 

This case is unlike those in which the discovery of the use of an 
élément in a process in the degree insuring the best results is a matter 
within the competency of those skilled in the art, but, on the contrary, 
is one where clearly there was patentable invention or discovery in 
ascertaining the degree. The experiments made with respect to the 
Cattermole process were initiated with a view to its improvement and 
the securing of granulation of a higher efficiency. The prosecution of 
the experiments relating to a sinking and not a flotation process would 
naturally tend to divert the mind from the contemplation of any pro- 
cess of the latter character. Pertinent to this point is the foUowing 
testimony of Mr. Higgins : 

"I do not remember anything being said about the quantity of oil, except 
the quantity used was always adjusted to give granulation. 

"44Q. In adjusting the oil to give the best granulation, I présume you ex- 
perimented with différent quantities of oil? 

"A. Tes, there may bave been différent quantities, but whenever the granu- 
lation became imperfect by reason of the drop in the quantity of oil, the oil 
was naturally Increased." 

I perceive no escape from the conclusion that the discovery was pat- 
entable. To decrease the amount of oil used in an old process, so long 
as the characteristic mode of opération and resuit of such process are 
preserved, even though in less degree, does not as a gênerai rule in- 
volve invention. But when the old mode of opération and its resuit 
through a decrease in the amount of oil disappear and a new and dif- 
férent resuit is disclosed the change ceases to be one of mère degree, 
and may support a patent monopoly in favor of one whose inventive 
genius or research has discovered the process. The patentability of the 
process of the first patent in suit résides in the use of only the minute 
quantity of oil contemplated by the patent. The réduction of the oil 
to this quantity effected a change, not merely in the degree, but in the 
"type of oiling," leading to results which cannot be accounted for on 
the' assumption that a mère change in degree as distinguished from 
patentable discovery was involved. 

The défendant contends that a substantial increase in the amount 
of oil used will not affect the nature or efficiency of the process of 
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séparation, but will only add to the cost by carrying it on with an 
unnecessary amount of oil. But this position is in conflict with the 
decided weight of the évidence and with the showing of the experi- 
ments conducted by Higgins at and immediately prior to the time of 
the discovery. It is satisfactorily proven that the process of the first 
patent in suit, depending upon the sélective affinity of the air-bubbles 
in the mixture for ôil-coated metalUc partiales, that affinity is strong- 
est when the film of oil surrounding the metallic partiales is so thin 
as to be imperceptible to the sensés, and that with any substantial in- 
crease in the quantity of oil on the metallic particles the character 
of the process is changed and its efficiency diminished for some reason 
as yet unrevealed. 

A great advance in the art of ore concentration has resulted from 
the process of the first patent in suit in the efficient recovery of slimes. 
With the use of that process ore may be so finely ground as to insure 
the thorough séparation of the metallic particles and gangue, and 
great savings effected. The profit so saved in a single year from the 
output of the principal porphyry copper mines, including the defend- 
ant's, has been estimated by one of the expert witnesses as more than 
$17,000,000. In Moore Filter Co. v. Tonopah-Belmont Development 
Co., 201 Fed. 532, 540, 119 C. C. A. 626, the circuit court of appeals 
for the third circuit, in dealing with an ore concentration case, said: 

"Wlien, therefore, Moore dlselosed a process by which such recovery was 
made enormously profitable, and by which he turned a dump heap, which, 
under ail known processes, machines, and laboratory methods, was worthless, 
Into profitable ore, we are constralned to glve little weight to the suggestion 
that his process was either anticipated, a mère advance incident to the art, 
or involved no invention." 

The défendant sets up as part of the prior art to négative invention 
United States patent No. 689,070 of December 17, 1901, to A. S. El- 
more. This patent was for an "Improvement in separating minerai 
substances by the sélective action of oil," and contains but one claim 
as follows: 

"The process for separating metallic and rocky constituants of ore which 
conslsts in mixlng pulverized ore with water and mixing the ore and water 
with oil In the présence of an acld, allowlng the mixture to rest whereby the 
oil having the metallic substances entrapped In it floats at the top of the mix- 
ture, and separating the metallic constituents from the oil, substantially as 
descrlbed." 

In the description it is stated: 

"The sélective action of oil has been utiUzed for separating metallic sub- 
stances from earthy or rocky constituents of ores. This has generally been 
done by pulverizlng the ore and suspending it in a considérable quantity of 
water, so as to make a freely-flowing pulp, then mingling with it oil, prefer- 
ably heavy oil, such as Is obtalned from petroleum after some of the lighter 
oils hâve been distilled from it. When the mixture rests, the oil, with most of 
the metallic substances entrapped in it, floats at the top and is separated from 
the rocky or earthy matters, which are run off with the water as tailings. 
The oil Is afterward separated from the metallic substances, usually by cen- 
trifugal action." 

The patent nowhere states the amount of oil which is to be used or 
the ratio between the weight of the oil and the weight of the ore or 
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its metallic content. It, however, clearly appears f rom the évidence 
that the process was what has been termed a "bulk oil proçess," pniT 
ploying from one to two and a half or three tons of oil to each ton of 
the pulverized ore to be treated. By reason of the large amount of 
oil used and the loss of a considérable proportion of it in opération the 
process was expensive and unsatisfactory. There was but a.small 
recovery from the slimes, probably for the reason that the extremely 
minute metallic particles contained in them did not yield to centrifugal 
action employed in the séparation as readily as the larger particles. 
The Elmore bulk oil process was litigated abroad in Minerais; Sépara- 
tion Ltd., V. British Ore Concentration Syndicale, Ltd., which was an 
appeal to the House of Lords by the plaintiff herein from a judgment 
of the Court of Appeal, holding that it had infringed the A. S- Elmorç 
British patent No. 11,307 of 1901, corresponding substantially with 
United States patent No. 689,070 of December 17, 1901, to A. S. 
Elmore. The judgment of the Court of Appeal was reversed by the 
House of Lords. The opinions delivered to that house difEered with 
respect to the vaHdity of the A. S. Elmore patent, but it is to be gath- 
ered from the opinions so dehvered that the plaintiff herein was held 
by the House of Lords not to hâve infringed. Lord Shaw said: i 

"The question Is, hâve the appellants Infringed this patent? In order to 
détermine thls question It Is neeessary to look at the patent under which 
they work, vlz., 7,803, of 1905, for 'Improvements In or relatlng to ore concen^ 
tratlon' granted to Sulman, Picard and Ballot. The complète spécification Is 
dated 2d June 1905. My Lords, one cannot peruse that spécification wlthout 
being struck by the fact that at ail events the mixture to which the applica- 
tion of acid was to be made was of a. very différent character to that descrlbed 
In the Elmore patent. And the striklng différence occurs in thls, that the oil 
in the appellants' mixture, instead of belng from one to two-and-a-half tons 
per ton of ore to be treated is only from two to three pounds per tort of ore 
to be treated. 

"The next contrast Is thls. As already shown the natural law relied upon iii 
the Elmore patent was the lesser spécifie gravity of oil which, operating in 
bulk upon the minerai particles, would carry them to the siu-faee of the mix- 
ture when It rested, and thus effect the séparation aimed at, viz., the sépara:- 
tlon of those minerai particles from the rest of the ore. But it would hâve 
been absolutely impossible for such flotatlon and séparation to hâve occurred 
with the minute fraction of oU used in the appellants' process, however mueh 
acidulatlon had been employed. * • * How then was the flotation of 
minerai particles to the top of the mixture, and thereby the method of sépa- 
ration of thèse from the gangue to be accomplished? My Lords, It is in the 
answer to that that four-flfths of the spécification and claim of the appel- 
lants consist. That Is to say, they are not promotlng a method of séparation 
which had before been descrlbed, but they are engagea upon a new method 
of séparation. Instead of relylng upon the lesser spécifie gravity of oil in 
bulk they rely upon the production of a froth by means of an agitation which 
not only assists the process of the minute quantities of oil reaching the minute 
particles of métal, but forms a multitude of air cells, the buoyaney of which 
air cells, forming around single particles of the métal, floats them to the sur- 
face of the liquld." 

The process of the first patent in suit was also considered in Ore 
Concentration Company, Ltd., v. Sulphide Corporation, Ltd., in the 
Suprême Court of New South Wales, and on appeal in the Privy Coun- 
cil of Great Britain. The action in the court below was brought by 
the owner of and a licensee under British patent No. 10,001 of 1900, 



620 237 FEDERAL EBPORTBB 

to F. E. Elmore, and British patent No. 11,307 of 1901, to A. S. El- 
more, to restrain the inf ringement thereof by a licensee of the plaintiff 
herein conducting the process of the first patent in suit. The suit was 
abandoned at the trial with respect to the F. E. Elmore patent, and 
was dismissed by thè Court below as to the A. S. Elmore patent, July 
24, 1911. On appeal the Privy Council affirmed the judgment of the 
Court below, March 6, 1914. The case turned on the questions of the 
validity of the A. S. Elmore patent and its infringement by the licensee 
of the plaintiff herein, no référence being made to the first patent in 
suit or the corresponding British patent, although the novelty of the 
process was recognized. With respect to the gênerai nature of the 
A. S. Elmore process and the alleged infringement by the process of 
the first patent in suit it was said by Lord Parmoor, who delivered the 
judgment : 

"The patent commences with a narrative statement of the method by which 
the sélective action ot oll lias been utlUsed to sepaxate metals and metalllc 
substances frou» gangue. Thls is sald to be generally donc by pulverlslng the 
ore and snspending it in a considérable quantlty of water, so as to make a 
freely flowing pulp. and tlien mingUng It with oil, preferably heavy oll. The 
effect Is tbat luost of the inotallic substances are entrapped la the oll, and 
when the mixture rests, tlie oil floatlng on the top Is separated from the 
gangue wiiicli is run oflf with tbe water as tallings. • • • Unless the oll 
used has suttieient tenaclty to retaln the entrapped metalllc particles sépara- 
tion would not be effecteci. The oU Is afterwards separated from the metalllc 
substanc-es usually by centrlfugal action. • • * The real dlfficulty whlch 
their I-ordships hnve to détermine Is whether the respondents In the process 
of séparation whioii they eniploy, entrap or coat and hold or carry the metalllc 
particles in oll, u.sing oil as the sélective agent The respondents deny that 
they In any way use the appelhiiits' Invention, and say that thelr process is 
essentially distinct, and tliat its successful opération dépends on the law of 
surface tension. It is not incumbent OQ the respondents to explaln the law 
on which tlie success of tlicir process dépends. • • • Apaxt from any 
question of tbçory, tbe respondents use oll In thelr process under conditions 
which msiUc it alinost Impossible to entrap or coat and hold the metalUc parti- 
cles by tlie sélective agency oC oll. ïhe respondents use a thln oll at a 
température of VIO" Fahr., tbe quantlty Is minute, not more than 2 or 3 
pouuds to.a ton ot ore. or about 2 or 3 pints of oil to 10,000 pints of water; 
the resultiug concentrate is iiractlcally free from oll and no mechanlcal con- 
trlvance to sepurate tbe oil from the metalllc particles is requlred or used." 

The judgment concluded with the statement that "their Lordships 
find that the respondents do not eitlier directly or indirectly use the 
invention claimed by the appellants, but a process essentially distinct, 
and that there is no infringement." W'hile, as already stated, the 
validity of the first patent in suit was not before the court in either of 
the British cases, but the question of infringement by the practice of 
that process, tlie opinions delivered in the House of Lords, as well as 
the décision of the Privy Council in declaring that the process covered 
by the first patent in suit was one "essentially distinct" from the El- 
more process, are cntitled to mucli weiglit. It is too clear for further 
discussion that the bulk oil Elmore process in no way afïects the valid- 
ity of the first patent in suit. 

The défendant sets up as an anticipation of the first patent in suit 
the Haynes British patent No. 488 of 1860. I am satisfied that the 
Haynes patent is not an anticipation, and, equally, that as part of the 
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prior art it cannot operate to négative invention. In the first place, 
aside from ail other features, the patent does not limit the quantity of 
oil, fatty or oleaginous matter to the oil proportions of the first patent 
in suit, and, secondly, the patent does not require agitation of the pulp 
other than such as may resuit from the passage of the same into a 
"triturating machine." And it appears from the testimony of Dr. 
Sadtler that without the use of some means to produce agitation not 
mentioned in the patent its process will not produce minerai froth flota- 
tion. Dr. Liebmann states that the process is "quite impracticable" 
and "quite impossible," and f urther testifies : 

"Q. 10. And what bave you to sa.v as to whether or not yen find. In thls 
patent, a disclosuie of a process for producing a froth by agitation? A. 1 
bave never found one. I -should add to that, 1 think it is impossible to find 
one with the data given In thls patent." 

In the judgment of the Privy Council référence was made to the 
Haynes British patent as follows: 

"It was known many years prlor to 15)01 that oil. by Its afRnlty to métal, 
operated to dlfferentiate métal from gnngue in a mixture of oil. water and 
ore. Hayues's patent, published In ISCO, describes a metliod of séparation of 
metaJ from gangue by the use of an agent containii\g fatty or oleaginous mat- 
ter. This document is, Uowever, not more than an Indication of the date at 
whicii attention was flrst dlrected to the affiulty of oli for metals." 

Tvvo patents to Edmund B. Kirby, No. 809,959 of January 16, 1906, 
applied for December 14, 1903, for an "Improvement in process of 
separating minerais," and No. 838,626 of December 18, 1906, applied 
for December 17, 1903, for an "Improvement in separating tanks," are 
relied on by the défendant as part of the prior art. The process patent 
recommends from 25^0 to 75% of oil to the ore, stating that "pref- 
erably ihe pulverized ore is mixed with three to five times as much 
water, by weight, and to this is added a sufficient amount of the kero- 
sene-bitumen solution, excellent results being obtained by using one- 
fourth to three-foui-ths as much by weight as ore." It is f air to assume 
that Kirby would not bave specified oil to the extent of from 25% to 
75% on the weight of the ore had he deemed it practicable or possible 
to do with less. An examination of the process patent and of the 
évidence relating to it shows, I think, that the patent contemplated an 
oil buoyancy flotation in contradistinction to the metallic air froth of 
the first patent in suit, and was for a différent process, not suggestive 
of that of the latter, with its economical and successful use of a frac- 
tion of only one per cent, of oil. The Kirby apparatus patent No. 
838,626 is for a separating-tank intended for use in the Kirby process. 
In view of what bas been said touching that process tlie apparatus 
patent does not call for discussion. 

The défendant sets up as part of the prior art a number of patents 
granted to Alfred Schwarz, but offered in évidence only three of them, 
No. 807,501 of December 19, 1905. applied for April 19, 1905 ; No. 

807.502 of December 19, 1905, applied for May 27, 1904; and No. 

807.503 of December 19, 1905, applied for May 27, 1904. Ail of thèse 
patents relate to the concentration of ores. Although offered and ad- 
mitted in évidence no testimony has been adduced by the défendant in 
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explanatioi), ©f any o,f •them,.:nor hâve qounsel for the défendant made 
any argiament in support of them. It is unnecessary to consider patent 
No. 807,501 as owing to the fact that the invention of the first patent 
in suit was made early in March, .1905, and before the date of applica- 
tion of the former patent, that patent cannot be treated as part of the 
prior art with respect to the first patent in suit. There is no évidence 
that any process und.er either patent No. 807,502 or patent No. 807,503 
w^as çarried on as part of the prior art, and evidently each of them 
requires.the use of a larger quantity of oil than the minute proportion 
required by fhe first patent in suit; the former stating that "the sélec- 
tive agent being added in sufficient quantity to thoroughly saturate the 
ore and to make a thick pasty mass," and "the metallic constituents 
adhering tq and besing entrapped in the résinons and oil or fat com- 
pound will be buoyed up thereby and rise to the top," etc., and thè 
îatter, that "the ore is mixed with sufficient of the sélective material 
to màkè a thick pasty mass, the agitation being continued long enoUgh 
to bring the sélective material into intimate contact with ail portions 
of the ore," and "the mass is then allowed to subside, when the sélec- 
tive material, with the entrapped metallic constituents of the ore, will 
rise to the top," etc. There is, I think, no évidence or legitimate inf er- 
ence, to warrant the conclusion that either of thèse patents can afïect 
the validity of the first patent in suit. 

The défendant also relies upon patent No. 348,157 of August 24, 
18Ô6, to Carrie J. Everson, for an "Improvement in processes for con- 
centrating ores," as part of the prior art. The patent spécifies two 
methods of conducting the process. It is admitted that the first method 
requires oilamounting to 5% on the weight of the ore. With respect 
to the second method it is stated in the patent description : 

"I hâve found threé fluld drains of oU abundant for properly moistening 
two ounces of heavy ore, or in thè ratio of about a barrel of oil to the ton 
of ore, the amount being, of course, variable with the relative bulklness of the 
ore." 

Dr. Liebmann testifies that the oil used in the process was 16.5% of 
the weight of the ore, and Dr. Sadtler says that the amount of oil so 
Used was from 16% to 17% of the weight of the ore. The Everson 
process has never been used commercially and Dr. Liebmann states. 
that it could not be so used; that "it is not a process for large scale 
opérations"; but that there was a possibility of its application to gold 
and silver in small quantities. Dr. Sadtler expresses no opinion upon 
the applicability of the Everson process to the concentration of ore on 
à commercial scale, and states, in substance, that he had never practiced 
the Everson process iri either of the methods disclosed in the descrip- 
tion of the patent. The défendant argues that in the Everson process 
the concentrate "could not possibly float by the bulk oil flotation prin- 
ciple, for the simple reason that the amount of oil was insufficient for 
that purpose", that with the use of only 17% of oil no bulk oil flotation 
is possible ; and that the process "could not hâve resulted in surface 
tension flotation, skin flotation or film flotation, so-called, for the sim- 
ple reason that the conditions for that form of flotation were absolutely 
wanting." But this contention fails, I think, to négative patentable 
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invention in the process of the first patent in suit. I am not satisfied 
by any experiment or démonstration made in the case that the process 
described in the Everson patent would produce the economical and 
efficient concentration secured by the process of the first patent in suit. 
Certainly, were there nothing else, a réduction in the quantity of oil 
from <17% or even 5% to a fraction of l^i on the weight of the.ore, 
under circumstances similar to those attending the discovery of the 
sufficiency of that minute proportion for successful metallurgical 
opérations would be sufficient to confer patentabiHty. 

An analogy is furnished in Loom Ce. v. Higgins, 105 U. S. 580, 26 
L,. Ed. 1177, where Mr. Justice Bradley, delivering the opinion of the 
court, said: 

"It was certainly a new and useful resuit to make a loom produce flfty 
yards a day when It never before had produced more thaa forty; and we 
think that the combination of éléments by whlch this was effected, even if 
those éléments were separately known before, was invention sufficient to form 
the basis of a patent." 

The défendant also relies upon a newspaper article taken from the 
Daily Herald Democrat, of Leadville, Colorado, October 30, 1889, 
referred to as "Fryer Hill Publication," and an article taken from the 
Engineering and Mining Journal of November 10, 1890, referred to as 
"Criley and Everson Publication," as part of the prior art. It appears 
that both articles refer to tests or expérimental applications of the 
process of the Everson patent, with some slight modifications. Neither 
of thèse articles contains anything rendering it necessary to add to 
what bas been said in direct connection with the Everson process. 

Much stress is laid by the défendant upon an article in the Califor- 
nia Journal of Technology of November, 1903. This article was pre- 
pared by three young men, students in the class of 1903 in the mining 
department of the University of California, and is entitled "Experi- 
ments on the Elmore process of ore concentration." This article is 
suggestive, but cannot, I think, be justly treated as negativing the exer- 
cise of invention with respect to the process of the first patent in suit. 
The experiments were laboratory tests and did not disclose or suggest 
the idea that such a minute quantity of oil as one-tenth of one per 
cent., or any fraction of one per cent., on the weight of the ore could 
be efficiently and successfully employed in ore concentration. There 
were a number of tests with respect to the concentration of molybdenite 
ore with percentages of oil to ore running from 2.1^0 to more than 
100%, with the resuit that the highest extraction of molybdenite sul- 
phide was obtained by the use of S.9fo of oil ; the extraction in that case 
being 75% as against an extraction of 43.5% obtained by the use of 
2.1% of oil. The teaching of thèse tests was that 2.1% of oil, was less 
efficient than the use of 8.9%,' and the article as a whole, far from 
suggesting the possibility of the use of only a fraction of one per cent, 
of oil points to an opposite conclusion. 

The défendant contends there is nothing new in the employment of 
only a fraction of one per cent, of oil relative to the weight of the ore 
in the process of the first patent in suit, for the reason that, as alleged, 
an equally small proportion of oil was used in the process of the Catter- 
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mole Patent No. 777,273, mentioned in the first patent in suit. The 
Cattermole patent mentions f rom four to six per cent, in weight of oil 
to the weight of the metalliferous minerai présent in the ore, and con- 
sequently, under the Cattermole prodess the amount of oil to be used 
dépends upon the weight of the metalliferous minerai, and not upon 
the weight of the entire ore, and there is évidence to the efïect that the 
larger part of the copper ores mined and concentrated in this country 
contain about two per cent, of copper. Hence the argument is made 
by the défendant that the weight of oil employed in the Cattermole 
procéss is only from .8% to .12% of the weight of the copper con- 
tained in the ore, and that any proportion of oil less than one per cent, 
of the weight of the ore cornes within the quantity mentioned in the 
first patent in suit, namely, "a fraction of one per cent, on the ore." 
This contention ignores the following statement in the description of 
the Cattermole patent now considered : 

"In certain cases, as where but llttle minerai Is présent In the ore, to in- 
crease the nucleating or granulatlng factor pulverlzed minerai matter ob- 
talned la a prevlous opération or other matter having an aflSnlty for oil 
from a différent source may be Introduced Into the ore, or a portion of 
already granulated and separated minerai matter may be retumed to main- 
taln the necessary amount of minerai In the ore under treatment." 

It is évident that the weight of "pulverized minerai matter" intro- 
duced to "maintain the necessary amount of minerai in the ore under 
treatment" is, for the purpose of determining the necessary amount of 
oil, to be added to "the weight of metalliferous minerai matter présent 
in the ore." Such must be the meaning of the patent or it is insensible. 
And this accords with the requirement in the seventh claim of "adding 
particles of material having an affinity for oil to assist in the formation 
of granules of oil-coated particles." The défendant has made no 
démonstration, as might hâve been done, of the amount of oil required 
by the Cattermole process in its application to lean copper ores, but 
indulges in spéculation and conjecture on that point. The défendant 
contends that in the Cattermole process of the above patent there were 
necessarily two degrees of agitation of the mixture; the first being 
violent and the second gentle. On the assumption that two degrees of 
agitation were required in the Cattermole process ; first, violent agita- 
tion of the mixture in order to bring the oil into intimate contact with 
the minerai particles; and, secondly, the subjection of the mixture to 
a slower or rolling form of agitation to cause the agglomération of the 
oiled metalliferous particles and the formation of granules, it by no 
means follows that with the omission of the second step the minerai 
froth of the process of the first patent in suit would hâve been formed, 
had there been in the mixture oil in excess of the proportions con- 
templated by that patent. And if it be further assumed that the mix- 
ture containing oil and other éléments in Cattermole proportions can 
first be violently agitated so as to produce a froth and then slowly 
agitated so as to produce granules, and again violently agitated so as 
to destroy the granules and restore the froth, and so on by alternation, 
and that, the mixture remaining the same, the production of froth on 
the one hand, or granules on the other, is simply a matter of manipu- 
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lation, it îs not to be inferred that the froth so formed with Cattermole 
proportions of oil would be the froth of the first patent in suit. Dr. 
Liebmann, for the purpose of distinguishing between the Cattermole 
process and that of the first patent in suit, during the trial conducted 
two experiments, identical in their nature, save that in one a larger 
amount of oil was used than in the other. In the former case granules 
were formed which sank ; and in the latter a minerai froth was form- 
ed, the agitation and other factors being the same. 3.6^ of oil and 
.1% of oil were respectively used in the two experiments. Both were 
performed in the same apparatus with similar materials and manipula- 
tion. Thèse experiments served to show that the variation in the 
amount of oil used, other things being equal, may resuit in the forma- 
tion of the minerai froth of the first patent in suit, or in the formation 
and sinking of the granules of the Cattermole process. In this connec- 
tion it is to be observed that the Cattermole patent in its descriptive 
portion states: 

"With certain ores It may be préférable to use In some stages of the process 
a rolUng form of agitation, as In cyllnders or barrels, to obtaln good granula- 
tion of the minerai." 

The description of the patent nowhere spécifies that its process is^ 
necessarily dépendent upon two degrees of agitation, one violent and 
the other slow or roUing, and in none of the seven claims of the patent, 
with the exception of the fifth, is such a requirement mentioned or 
suggested. In that claim only is there a provision for "further agi- 
tating the mass to increase the size of the granules," and even in that 
claim there is no suggestion of a différence in degree between such 
further agitation and the agitation which has preceded it. For the 
foregoing reasons I think that the contention of the défendant that the 
quantity or proportion of oil used in the Cattermole process was not 
materially in excess of that used in the process of the first patent in 
suit, and that, not a différence in the quantity of oil, but a resort to 
two degrees of agitation was essential to the formation of Cattermole 
granules, cannot be sustained. 

The défendant aiso relies upon two patents granted to Alcide Fro- 
ment; one of them being British patent to Henry Harris Lake, com- 
municated by Alcide Froment, No. 12,778 of 1902, and the other an 
Italian patent to Froment, No. 63,723, the spécification of which is 
dated May 20, 1902. The Froment Italian patent was in the French 
language, and there is an English translation in évidence. The process 
covered by this patent was entitled "A process for enriching sulphide 
and copper ores, lead ore and blende by gases combined with fatty 
bodies." The inventer stated as phenomena which had been studied 
by»him and served as the basis of the patented process the following: 

"1. When the natural sulphldes reduced to fine powder are molstened by 
a latty substance, they hâve a. tendency to unité In spherules and to float 
upon the surface of water. 

"2. This tendency is simply retarded by the spécifie weight, and opposed by 
the gangue which imprisons the moistened sulphldes in its pulvérulent mass. 

"3. If a gas of any klnd is generated in this mass, the bubbles of this gas 
become covered with an envelope of sulphldes and thus rlse readlly to th» 
surface of the liquid where they form a klnd of metallic magma. 
237 F.^0 



626 237 FEDERAL EEFOaTER 

"4. The formation of thèse ■ metalUc îipherules Is sln^ularly active, If tbe 
gas Is lu a nascent state." 

The weight of the évidence is that the quantity of oil to ore neces- 
sary for the conduct of the process specified in the patent would 
amount to f rom 12% to 1S% of the weight of the ore, and this seems 
to accord with the statements in the patent that a "kind of metallic 
magma" is f ormed and that "the metallic spherules pressed one against 
the other, will become groupéd in a magma clearly separated from the 
remainder of the Hquid." Thèse statements, I think, are inconsistent 
with any idea that under the Froment process the metallic particles 
were coated with oil of the extrême thinness characterizing the process 
of the fîrst patent in suit; the thickness of the film in that process, 
according to scientific évidence, being only one one hundred thou- 
sandths part of an inch and imperceptible to the sensés, as compared 
with a thickness of from sixteen to thirty-two one hundred thousandths 
of an inch in the Cattermole process and from eighty-eight to two hun- 
dred and forty one hundred thousandths of an inch in the Froment 
process. The British Froment patent is in substance the same as the 
Italian patent and in neither of them does it appear that there was 
présent in the Froment process the very minute quantity of oil of the 
first patent in suit. The Froment British patent was assigned to Bal- 
lot, one of the patentées in the first patent in suit, November 17, 1903, 
for the benefit of the plaintiff when organized, and in the assignment 
l'Voment covenanted that he would forthwith forward or hand to the 
purchaser the "plans and diagrams of the plant relating to the said 
invention with a full description of the working of the process." Pur- 
suant to this covenant there were transmitted to Ballot plans and dia- 
grams and a paper, in évidence, containing a "description and instruc- 
tions for the concentration of ores" under the Froment process. It 
is dated December 29, 1903. The instructions recommend the use of 
oil in proportions varying from 1% to 3J^%, according to the différent 
pe:rcentages of métal in the ore. Notwithstanding the low percentage 
of oil mentioned in the Froment description, I hâve reached the con- 
clusion that it contained no disclosure of the process of the first patent 
in suit. The évidence on the subject of the Froment description is 
voluminous and conflicting, but there are f acts and circUmstances 
which hâve satisfied me that the process of the first patent in suit was 
not discoverable from that description by men skilled in the art of ore 
concentration. Dr. Liebmann states that the Froment process as 
disclosed in the patents as well as the Froment process as disclosed in 
the description are "incapable of being carried eut successfully." 
There is uncontradicted évidence that Sulman, Picard and Ballot, after 
the assignment of the Froment British patent and the receipt of t'jp.e 
Froment description and instructions, made persistent efforts to oper- 
ate the Froment process successfully, but only met with failure, and 
that the model apparatus sent by Froment to Ballot was treated as 
worthless and discarded or "scrapped." Sulman, Picard and Ballot 
were scientific men of large expérience in the art of ore concentration, 
and had the Froment patents or description disclosed or suggested the 
process of the first patent in suit, it is to be assumed that they would 
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have utilized it instead of prolonging their attempt until March, 1905, 
to perfect granulation under the Cattermole process. The fact that 
they did not utilize it affords the strongest évidence that the Froment 
description did not suggest a process in which the minute quantity of 
oil required by the first patent in suit could be successf uUy used in ore 
concentration. 

The défendant relies on patent No. 793,808, of July 4, 1905, to Sul- 
man and Picard, for "Improvements in or relating to ore concentra- 
tion." The patent states: 

"The présent Invention relates to the concentration of ores by séparation 
of the metalliferous constituents and graphite, carbon, sulfur, and the llke 
from the gangue by means of oils, grease, tar, or any slmllar substance whlch 
has a preferentlal aiïinity for metalliferous matter over gangue. According 
to this invention \ve utilize the power which is possessed by ûlms or bubbles 
of air or other gas of attaching themselves to solid particles moistened by 
oil or the like." 

Two methods of carrying out the invention are stated. The first is 
as follows: 

"According to one method of carrying out our Invention suitably-crushed 
ore Is suspended in water. To this suspension a proportion of oil, grease, or 
tar (hereinafter referred to as 'oil') is added and duly mixed with the mass 
by any sultable means In quantity insufflcient to raise the oiled minerai by 
vlrtue of the flotation power of the oil alone. A suitable gas Is now generated 
in or introduced into the mixture, such as air, carbonic-aeld gas, sulfureted 
hydrogen, or the lîke. For example, bicarbonates or carbonates, either soluble 
or insoluble in water (preferably the latter) or easily-deeomposable sulflds 
and thé like may be used witli acid solution. In such cases, if desired, the 
addition of acid may be made to the mixture after the addition of the 
gas-produclng reagent. In the case of solutions containing free alkali the 
addition of acid sufficient to neutrallze this must be made before the gas Is 
produced. If désirable, gaseous bubbles may be produced by electrolytic 
methods or by means of various other known réactions." 

The second method is stated as follows : 

"According to another method of carrying out this Invention the oil is not 
added alone; but the pulp is submitted to the action of a current of air or 
other gas bubbles, the air or other gas belng first suitably charged either wlth 
the vapor of a volatile oil, such as petroleum of low boillng-point, or with the 
spray of any other suitable volatile or non-volatile or fixed oil or the like. 
The oil may be sprayed or reduced to a state of such fine division that minute 
globules of the same can remain temporarily suspended in an air or other gas 
current by the use of any suitable spraying or atomizing device and the alr- 
current introduced Into the ore-pulp, preferably at the bottom, by means of 
a pipe or pipes provided with suitable perforations or by other suitable con- 
trlvance. The minute oil globules or the condensed vapors or volatile oils 
attach themselves to the metalliferous particles in préférence to the gangue." 

The patent then states : 

"The oiled metalliferous particles resultlng from either of the processes 
above described have the power of attaching to themselves with a greater 
comparative strength than the gangue particles the films or bubbles of gas 
which exist in the mass and are thus raised to the surface of the liquor by 
gaseous flotation. They can then be removed by skimming or other suitable 
means. The gangue particles unwetted by oil or grease are not floated up 
with the oiled minerai particles, and thus in the main remaln at the bottom 
of the vessel containing the mixture. The oil can then be removed from the 
oiled minerai by any suitable known means." 
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There are certain features in this process as described sîmilar to 
features in the process of the first patent in suit. The amount of oil 
coating the metallic particles being insufficient to raise thera through 
the flotation power of the oil alone, gaseous bubbles, whether generated 
in the mixture, or introduced into it through the perforated spiral coil, 
attaching themselves to the oiled metallic particles, rise to the surface 
with those particles, so as to be removed by skimming or other suit- 
able means, the gangue particles remaining in the main at the bottom 
of the vessel containing the mixture. This process patent, issued to 
Sulman and Picard upon an application filed October 5, 1903, aflfords 
cogent circumstantial évidence of the patentability of the process of 
the first patent in suit. I hâve been unable to read the description of 
the patent immediately under considération without reaching three 
conclusions; first, that Sulman and Picard had conceived an idea, 
though imperfect, of an air flotation of the metallic particles; sec- 
ondly, that they had no conception whatever of the possibility of con- 
ducting such a process with the minute quantity of oil specified in 
the first patent in suit; and thirdly, that they contemplated the use 
of a very much larger proportion of oil. In view of the fact that both 
patentées in No. 793,808 were two of the three patentées of the process 
of the first patent in suit, it is so improbable as to amount to a moral 
impossibility that for nearly a year and a half after the filing of the 
application for patent No. 793,808 they should hâve devoted their at- 
tention and efforts to the solution of the problem' of the proper quan- 
tity or proportion of oil to be used in securing improved granulation 
in the Cattermole process, and hâve been astonished at the making of 
the discovery in March, 1905, if they had recognized or believed that 
an economical and efficientprocess of ore concentration could be car- 
ried on by the use of oil amounting to only a fraction of one per cent. 
Any furâier discussion of patent No. 793,808, I think, is unneces- 
sary. 

I hâve found nothing in the prior art to anticipate the process of 
the first patent in suit or to négative invention. Objection bas been 
made that the disclosures of the patent are not sufficient, in that the 
application of the process to différent ores nécessitâtes some différence 
in treatment involving a variation in température, or in the amount 
of acid or of oil, and the patent omits to specify the degree or amount 
of such variation with respect to the treatment of the différent ores. 
But to require of an inventer such a spécification would be to demand 
an impossibility. The patent recognizes that différent ores may re- 
quire a différent treatment. The description states: 

"The proportion of minerai whlch floats In the form of froth varies con- 
sidernbly with différent ores and with différent olly substances, and b«fore 
ntiliîîing the fncts above mentloned in the concentration of any partlcular ore 
a simple preliniinary test Is necessary to détermine whlch olly substance 
yiclds tlie proportion of froth or scum deslred. * • * The minimum 
amount of olelc acid whlch can be used to efCect the flotation of the minerai 
In the foriÈ of froth may be under 0.1 per cent, of the ore ; but this propor- 
tion has been found sultable and economical." 

And claims 1 and 12 mention oil amounting to "a fraction of one 
per cent." A close or exact adjustment of quàntities and proportions 
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of oil in the treatment of différent ores within the limits prescribed 
in the patent is a matter calling, net for the exercise of inventive 
genius, but for the skill of the metallurgical engineer conducting or 
superintending the opération. In Mowry v. Whitney, 14 Wall. 620, 
20 L. Ed. 860, the court said : 

"The spécification, tlien, is to be addressed to those skilled in the art, and 
Is to be compréhensible by them. , It may be sufficieut, though the unskilled 
may net be able to gather from it how to use the invention. And it is évident 
that the definiteness of the spécification luust vary with the nature of Its 
subject. Addressed as it is to those skilled in the art, it may leave something 
to their skill in applying the Invention, but it should not mislead them." 

Some embarrassment in the treatment of this case has been caused 
by the use of différent adjectives and descriptive phraseology as ap- 
plied to the same thing. If a patent for a process of ore concentra- 
tion, or any other process, clearly sets forth the ingrédients and the 
pracîical steps to be observed in conducting it the misuse of terms as 
applied to the opération of natural laws involved in the process is im- 
material. In the administration of justice it is the aim of courts to 
deal with substance and not to be influenced by mère form not calcu- 
lated to mislead as to substance; and where a material and substan- 
tial thing is plainly identified in the patent claims and description a 
raistaken misnomer is harmless and negligible. Inventors are not i"e- 
quired to understand the natural laws undcr which new and useful 
results are obtained from ingrédients, éléments, apparatus and manipu- 
lation requisite for tlie conduct of the process. Thcre are occult laws, 
unknown and inexplicable, to which tangible results must be attributed. 
In the nature of things an inventor, so long as lie clearly sets forth 
the practical means and steps for sccuring those results, does ail tliat 
the law requires or can rcasonably be expecled of him. So, it is un- 
important that to the same thing one name may be applied by one per- 
son and a différent name by another, the identity clearly appearing. 
The truth of this statement lias been strikingly exemplified in this case 
in the language of patents and other publications, judicial décisions, 
the oral testimony and the arguments of counsel. 

During the trial a large number of experiments were made for the 
purpose of illustrating ore concentration processes described in patents 
and other printed publications of the prior art. Such experiments are 
illuminating and helpful, or deceptive and misleading, according to 
the conditions under which they are performed. As a gênerai rule, 
in such experiments processes of the prior art should be illustrated by 
means of apparatus of the prior art in which such processes were 
conducted at or about the time of invention and under the conditions 
then understood and observed. To construct apparatus long after, and 
in view of subsequently acquired knowledge, in order to show a prior 
process tends to produce embarrassment and confusion touching the 
nature and opération of the process inquired into. In Navlor v Alsop 
Process Co., 168 Fed. 911, 94 C. C. A. 315, the Circuit Court of Ap- 
peals for the Eighth Circuit said : 

"An expert, however. cnnnot take a pvoce.«s patent which has never been 
appllffl industrially and work the process in his laborutorv and discover 
theretrom something which Is not disclosed on the face of the patent, and 
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thep transfer Oiat expérience back to the time of the patent, and make lia 
part of tbé priçr art for thé purpose 6f défeating a mèritoribus Invention." 

In Schmertz Wire Glass Co. v. Western Glass Co. (C. C.) 178 Fed. 
977, the court said : 

"By using twentieth century magnifylng glasses, a nlneteenth century 
metbod bas been found eflBcient, which never was so before, and the im- 
mensely important point of vlew of an advanced art is thus unf airly used to 
discover an original conœption never acted on or made anything of, and 
whlch never had any practical or bénéficiai existence." 

The material question for the court is not whether any given ap- 
paratus is capable, under manipulation employed in view of existing 
knowledge, of carrying on the prior process inquired into, but whether 
the process was carried on as part of the prior art, and, in case of an 
pre concentration process, by way of illustration, under what condi- 
tions as ip ingrédients, strength and extent of agitation and other es- 
sential factors; and only so far as those conditions are reproduced 
and f aithf ully observed in démonstrations in court, due allowance be- 
ing made for the différence in the requirements of mill opérations, is 
the experiment entitled to probativé force. The différence between 
the conduct of the process in the mill and the necessarily interrupted 
or broken character of the process as disclosed in experiments in court 
and làbpratory tests in subsequently constructed apparatus must be 
borne in mind in determining the weight to be given to such experi- 
ments or tests. 

On the whole I am satisfied that the first patent in suit must be 
sustained as to daims 1 and 12, but not as to claim 9. The two former 
are definite, specifying and limiting the amount of oil to be used ; claim 
1 mentioning "a small proportion * * * amounting to a fraction 
of one pér cent, on the ore," and claim 12 "a fraction of one per cent, 
of oil on the ore." Claim 9 mentions "a small quantity of oil." This 
is so indefinite as to render the claim void, unless on considération of 
the patent as a whole the claim can by construction be limited to the 
lise of oil amounting to only a fraction of one per cent. The patenta- 
biHty of the process of the first patent in suit résides in the use of oil 
in the extremely minute proportion disclosed in the descriptive por- 
tion of the patent to effect séparation of froth with its metallic parti- 
cles from the remainder of the mixture by flotation. The amount 
there disclosed is not in excess of "a fraction of one per cent, on the 
ore" and may be only one-tënth of one per cent, on the ore, or even 
less. If, then, by construction claim 9 should be so limited as to be 
restricted to the use of oil amounting to only a fraction . of one per 
cent, on the ore, that claim is in substance, though not in exact phrase- 
ology, the same as claim 1 for the reason that in any event from the 
nature of the invention it would be necessary to read "by flotation" 
into claim 9, if in other respects valid. But a limitation by construc- 
tion producing such a resuit is inadmissible. It is suggested by one 
of the plaintiff's counsel in his considération of claim 9, that one for 
the purpose of securing immunity from the conséquences of infringe- 
ment might use an oil useful in the process, and add to it an oil not 
useful as applied to his particular ore, and, on being sued for infringe- 
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ment contend, "I am using 1.1% of cil. I do not infringe. I am us- 
ing more than a fraction of 1% of oil." But the existence of this pos- 
sibility does not, I think, warrant such a construction of claim 9 as is 
urged ; for the disclosure of the patent does not extend to the use of 
1:1 fo of oil, but is limited to a fraction of l^^. If it be assumed, 
however, that the claims in suit contemplate and require the use of ef- 
ficient, as distinguished from inefficient, oil, and if in the case suggested 
an inoperative oil should be used by way of addition to the efficient 
oil so contemplated and required it might be a question, upon which, 
however, no opinion is hère expressed, whether the addition of the 
inoperative oil to the efficient oil could be treated as an incrément to 
the amount of oil so contemplated and required, operating as a shield 
to protect the wrongdoer. But this question would arise in a suit 
based upon claim 1 or 12, as well as in a suit based upon claim 9, were 
it proper by construction, in order to save it, to lirait "a small quan- 
tity of oil" to a quantity of oil amounting only to a fraction of one 
per cent, on the ore, and therefore fails to require or justify the sug- 
gested limitation of claim 9, without which it must fall. 

On the question of infringement of the first patent in suit I hâve 
no doubt. It was practically admitted by counsel for the défendant in 
opening the défense that it had inf ringed the three patents in suit by 
its opérations at Miami within four months next before the filing of 
the bill ; he stating "in the first installation which was made at Miami, 
we make no serions contention that it did not represent the opérations 
set forth in the three patents in suit." It appears that the infringing 
opérations were carried on in apparatus built in imitation of the plain- 
tifï's standard machine. But the défendant dénies that it infringed 
by its concentration of ore in its pneumatic flotation plant through its 
practice of the process of patent No. 793,808 of July 4, 1905, to Sul- 
raan and Picard, hereinbefore discussed, as modified by the use of 
what is known as the Callow cell. Counsel for the défendant, how- 
ever, stated with respect to the process of the patents in suit and the 
process as carried on by the défendant under the Sulman and Picard 
patent, with the apparatus of the Callow cell: 

"The broad princlples are the same in both. In both we hâve the pulp, eon- 
Blsting of ore held in suspension In water. In both the water is modifled to 
lower its surface tension. In both the buoyaney cornes from alr-bubbles." 

The défendant in its opérations also used the minute proportion of 
oil mentioned in the first patent in suit. It does not use acid in its 
process ; but this f act is immaterial so far as the question of infringe- 
ment is concerned for the reason that it appears both from the claims 
and the description of that patent that the use of acid is optional, the 
description stating that "the water in which the oiling is effected is 
preferably slightly acidified," and claims 1 and 12, as well as claim 9, 
unlike a majority of them not requiring acid. The defendant's counsel 
also stated that the différence between its process and that of the 
complainant "cornes after the air-bubbles hâve attached themselves to 
the minerai particles." I do not think there is any such différence 
between the processes as to négative infringement. It was in sub- 
stance admitted on the part of the défendant that if the first patent in 
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suit is a pioneer patent and properly drawn the opëfàtions carrîed 
on at Miami were an inf ringement. Whether tliat patent is technically 
a pioneer patent or not, it certainly was highly meritorious and, I 
think, partook of the nature of a pioneer patent so far as the very suc- 
cessful use of oil amounting to only a fraction of one per cent, is con- 
cerned. Its claims merit much liberality of construction and when 
so construed embrace the opérations of the défendant at Miami. The 
purpose of each process is the concentration of the ore through the 
séparation of the metallic particles from the gangue. In the plain- 
tiff's process the séparation is effected through the rising of air-bub- 
bles to which are attached the metallic particles, through the mixture 
to the top, and the formation of a froth or scum on the surface, which 
can by simple means be removed with the contained metallic particles. 
In the defendant's process the séparation is effected through the ris- 
ing of air-bubbles to which are attached the metallic particles through 
the mixture to the top and the floating away into a launder of either 
the original bubbles to which the metallic particles were first attached 
or succeeding and oncoming bubbles which hâve caught and buoyed up 
to the surface the metallic particles escaping from bursting bubbles. 
By the use of a launder a recovery of the metallic particles is readily 
effected. The défendant contends tlîat since its abandonment of its 
original infringing process at Miami above referred to, it bas not and 
does not infringe the first patent in suit, for the reason that it doés 
not in its process produce the cohérent and perrrianent froth of the 
process of that patent. It appears from the évidence, it is true, that 
the bubble froth in the defendant's process is not as cohérent and per- 
manent as the froth of the process of the first patent in suit ; but both 
are minerai f roths, and that of the défendant is sufficiently permanent 
to effect through air flotation an efficient séparation of the metallic par- 
ticles from the rest of the mixture. Air-bubbles, however produced, 
in water not modified or contaminated — ^pure water — on reaching the 
surface will imniediately collapse, and the formation of bubble or air 
froth is impossible; but air-bubbles in modified water will not in- 
stantly disappear on gaining the surface. The degreé of their perma- 
nency after reaching the top largely dépends on the degree of modifica- 
tion of the water. 

There has been much expert évidence relating to the subject of 
surface tension to the effect that in the case of pure water it is so 
great as to cause the instant collapse of bubbles of air rising to the 
surface ; but that through modification of the water, the tension is so 
reduced in force as to permit the continued existence for a greater or 
less period of bubbles of air reaching the surface. The water in the 
ore pulp of the defendant's process is strongly modified and of neces- 
sity the bubbles on reaching the surface do not and cannot instantly 
disappear; but, on the contrary, in accordance with the opération of 
natural laws about which there is no conflict,, persist and continue on 
the surface as a bubble or air froth. But whatever may be the true 
explanation of the phenomenon of the continuance and disappearance 
of escaping bubbles, the fact remains that the defendant's process 
discloses a froth consisting of bubbles which hâve passed through modi- 
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fied water to the surface of the mixture, and float thereon, and with 
their freight of metallic particles flow over the edge of the containing 
vessel into a launder, thus efïectively separating ûie valuable minerai 
from the gangue particles. Coherency and permanency in a f roth ad- 
mit of degrees, and such a degree as insures by air fiotation an efficient 
and final séparation between the métal and the gangue, whatever may 
be the duration of the froth, comes within the process of the first pat- 
ent in suit. 

The défendant further insists that its process lacks violent agita- 
tion which it claims is an essential of the process of the first patent in 
suit. Each of the twelve claims of the patent mentions as an élément 
of the process "agitating the mixture," but not oneof them mentions 
violent agitation. It is, however, urged that as the descriptive por- 
tion of a patent for a process must contain a fuU and fair disclosure 
of the patented invention the claims must be read in the light of the 
description, and as violent agitation is included in the description the 
claims with respect to agitation must be Umited to violent agitation. 
But the description nowhere mentions "violent agitation" or uses any 
équivalent expression. It mentions "vigorous agitation," and states 
that in the case of the application of the patented process to an ore 
containing "ferruginous blende, galena, and gangue consisting of quartz, 
rhodonite, and garnet," the mixture is "briskly agitated." It also de- 
scribes as a part of the apparatus for carrying on the process a "rotata- 
ble stirrer." But I do not find in the description any spécification of 
any rate of speed for the rotatable stirrer, or of any standard for the 
détermination of what constitutes a "vigorous- agitation" of the mix- 
ture, or a spécification of any test for ascertaining whether the mixture 
is "briskly agitated." Ail thèse matters were left to the judgment and 
skill of the metallurgical engineer conducting or superintending the 
opération of the process, involving empirical investigation to reach 
the best results. The strength of agitation referred to in the descrip- 
tion clearly admits of différent degrees, varying from one another in 
the application of the process to différent ores and under changing 
conditions. There is no room for doubt that agitation of the mixture 
in the process of the défendant is sufficiently vigorous or brisk to in- 
sure efficient ore concentration by an air flotation process such as is 
accomplished by the complainant by agitation under the process of 
the first patent in suit. This being true the use of mère adjectives in 
the descriptive portion of the patent with respect to agitation is unim- 
portant. In order that the bubbles in the pulp mixture may corne in 
contact with the metallic particles there must be such movement be- 
tween them as cannot be wholly accounted for by selectivity as be- 
tween them, and their movement so far as not accounted for by selec- 
tivity is the resuit of agitation; and whether such agitation results 
from the stirring or beating of the mixture or the forcing or admis- 
sion of air into it is immaterial; for what this court is dealing with 
is not an apparatus patent but a process patent. 

Patent No. 1,104,755, of July 21, 1914, to John M. Callow, covers 
apparatus relating to ore concentration. The évidence shows that the 
défendant in its concentration of ore in its pneumatic flotation plant 
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employs the process of patent No. 793,808, of July 4, 1905, to Suliiian 
and Picard, hereinbefore discussed, as modified by the use of certain 
apparatus substantially the same as a portion of the appâratus, the op- 
ération of which is described in the above-mentioned Callow patent, 
as foUows: 

"From the foregoing, It wlll be understood that I employ no tnechanical 
propellers for produclng the necessary agitation and beatlng into the froth 
of large volumes of air, but that I dépend upon the compressed air admitted 
through a porous body which has the functlon of spUtting up the air into 
innùinerable fine streams and dlstributtng thèse fine streams over and Into 
substantially the entire surface of' the pulp, whereby immediately upon the 
Introduction of the air, a more or less violent agitation or ebulûtion takes 
place and a froth beglns to generate and to finally rise and form on the sur- 
face of the pulp." 

The charàcter of the agitation above described is also clearly recog- 
nized in the claims of the Callow patent. 

The combination of claim 1 of the first patent in suit contailis the 
foUowing éléments: (1) Mixing powdered ore with water; (2) add- 
ing a small proportion of an oily liquid having a preferential affînity 
for metalliferous matter (amoùnting to a fraction of one per cent. On 
the ore); (3) agitating the mixture until the oil-coated minerai mat- 
ter forms into a froth ; and (4) sèparating the froth from the re- 
mainder by flotation. The éléments in the combination of claim 12 
are (1) sèparating the minerai from gangue by coating the minerai 
with oil in water containing a fraction of one per cent, of oil on the 
ore ; (2) agitating the mixture to cause the oil-coated minerai to form 
a froth ; and (3) sèparating the froth from the remainder of the mix- 
ture; The éléments entering into the defendant's infringing process 
are the same as those of claims 1 and 12 of the first patent in suit. 
There is no escape, I think, from the conclusion, not only that the dé- 
fendant infringed the first patent in suit by carrying on the process 
of ore concentration in its first installation at Miami in apparatus in 
imitation of the plaintiff's standard machine, but alSo has infringed 
and is infringing the same patent by carrying on the process oï ore 
concentration in its pneumatic flotation plant at the same place. 

[3] The second patent in suit. No. 962,678, of June 28, 1910, to 
Sulman, Greenway and Higgins, is for "Improvements in ore concen- 
tration." The patentées state that the object of the invention is "to 
separate certain constituents of an ore such as metallic sulfids from 
other constituents such as gangue when the ore is susJDcnded in a liquid 
such as water." This patent is distinguishable from the first patent iti 
suit ; the object of the invention of that patent being, as stated, "to 
separate metalliferous matter, graphite, and the like from gangue by 
means of oils, fatty acids, or other substances which hâve a preferen- 
tial affinity for metalliferous matter over gangue." It appears from 
the patent as a whole that "other substances which hâve a preferential 
affinity for metalliferous matter over gangue" are restricted to those 
of an oily nature. Such substances as mentioned in the varions claims 
of the patent are "an oily liquid," "an oily substance," "oleic acid," 
"oleic soap solution" and "oil." No other frothing agent than the 
above substances enters into the process of the patent. The essence 
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of the invention of the first patent in suit was the restriction of the 
"oiïy substance" to "a fraction of one per cent, on the ore." In the 
process of the second patent in suit no oil, fatty acid, or oily substance 
is introduqed into the mixture. The description contains the foUow- 
ing statement: 

"According to thls Invention the crushed ore Is mlxed wlth water con- 
tainlng In solution a small percentage of a mlneral-frothlng agent, (thtit is 
of one or more organic substances whlch. enable metallic sulfids to float under 
conditions herelnafter speclfled) and containlng also a small percentage of a 
sultable acid such as sulfurlc add, and the mixture is thoroughly agltated; 
a gas is Uberated In, generated in, or effeetively Introduced into the mixture 
and the ore particles come ia contact wlth the gas and the resuit Is that me- 
tallic sulfld particles float to the surface in the form of a froth or scum, 
and can thereafter be separated by any well-known means. Among the 
organic substances which in solution we hâve found sultable for use as 
•mlneral-frothlng agents wlth certain ores are amyl acétate and othèr esters; 
pbenol and Its homologues ; benzole, valerlanic and lactlc adds ; acétones and 
other ketones such as camphor. In some cases a mixture of two such mlneral- 
frothlng agents gives a better resuit than a single agent. * * • The 
présent process differs from the two before mentloned types and from other 
known concentration processes by the introduction into the acidlfled ore 
pulp of a small quantity of a mlneral-frothlng agent, i. e., an organic com- 
pound in solution of the klnd above referred to and by the fact that the 
metalliferous particles are brought to the surface in the form of a froth or 
scum not by mechanicai means but by the attachment of air or other gas 
bubbles thereto. In the frothing processes hltherto known the substances 
used to secure the formation of a mineral-bearlng froth bas been oll or an oUy 
llquid immiscible wlth water. According to thls Invention the mlneral- 
frothlng agent conslsts of an organic compound contained in soluûon In the 
addlfied water." 

The charge of infringement has been restricted ta claims 1, 2, 5 and 
6, as follows: 

"1. The hereindescribed process of concentratlng ores which conslsts in 
mixing the powdered ore wlth water containlng in solution a small quantity of 
a mlneral-frothing agent, agitating the mixture to form froth and separating 
the froth. 

"2. The hereindescribed process of concentratlng ores which consista in 
mixing the powdered ore wlth water containlng in solution a small quantity 
of an organic mlneral-frothlng agent, agitating the mixture to form a froth 
and separating the froth." 

"5. The hereindescribed process of concentratlng ores which consista in 
mixing the powdered ore with water containlng in solution a small quantity 
of a mlneral-frothing agent, agitating the mixture and beating air into it in 
a finely dlvided state so as to form a froth and separating the froth. 

"6. The hereindescribed process of concentratlng ores which consista in 
mixing the powdered ore with water containlng in solution a small quantity 
of an organic mlneral-frothing agent, agitating the mixture and beating air 
into it in a finely dlvided state so as to form a froth and separating the 
froth." 

It will be observed that no one of the claims of the second patent 
in suit requires as an élément an oily substance or liquid, as is essential 
in the process of the first patent in suit, and ail of the claims relied 
on require the introduction into the mixture of "a small quantity" of 
a "minerai frothing agent" or an "organic minerai frothing agent." 
The amount of the minerai frothing agent employed in the process is 
not confined to a fraction of one per cent, on the ore, but must be a 
small quantity, evidently to be determined by the metallurgical engi- 
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neer conducting or superintending the opération according to the re- 
quirements of the différent ores. The novelty o£ this invention is to 
be found, not in any restriction of the amount of the minerai frothing 
agent to any stated proportion, for there is none, but in the fact that 
a minerai frothing agent as the means of separating the metallic parti- 
cles from the gangue is substituted for the oil, fatty acid or other oily 
substance essential to the process of the first patent in suit. Such sub- 
stitution has produced successful results, and, I think, involved inven- 
tion. Frothing agents had theretofore been used in ore concentration, 
but not in the absence of an oily ingrédient. Even were the grounds 
on which the validity of the patent can be sustained less clear, it should 
hâve the benefit of the presumption of validity arising from the grant 
of letters. That the défendant has infringed the claims in suit of the 
second patent is established by the évidence. 

[4] The third patent in suit, No. 1,099,699, of June 9, 1914, to H. 
H. Greenway, assignor to plaintiff, is for "Improvements in the con- 
centration of ores." In the description it is stated : 

"ThIs Invention relates to the concentration of ores and has been appUed 
in practice to the concentration of copper ores the object beJng to separate 
certain constltuents of the ore such as copper sulflds (for example In the form 
of copper pyrites) or metallic copper (natural or reduced) from other con- 
stltuents such as gangue when the ore Is suspended in a Uquld such as water. 
The présent process Is a modification of the invention described In U. S. 
patent to H. L. Sulman, A. H. Hlgglns and myself, No. 962.678, gi-anted 
June 28, 1910. The process therein described Is applicable generally to the 
reeovery of metallic sulfids and Uke floatable metalUferous matter and in the 
case of lead and zinc sulflds to whlch the process has been largely applled it 
is necessary for efficient worklng that the pulp should be sllghtly acidlfled, 
and in most cases in practice the pulp is heated. It is now found that with 
copper ore such as an ore contalnlng copper pyrites effective séparation is 
obtalned In the cold without the use of acld by employlng as minerai frothing 
agents, aromatlc hydroxy compounds such as phénol, cresol, or mixtures 
contalnlng the same. The process of concentratlug ores containing copper 
sulfid or metallic copper according to this invention conslsts in mixlng the 
powdered ore with water contalnlng in solution a minute quantlty of aromatlc 
hydroxy compound such as phénol or cresol but without minerai acld and in 
the cold, agltatlng the mixture to form a froth and separating the froth." 

The first twelve claims of the patent are in suit, but it is ùnneces- 
sary to set them forth in full. I do not find any élément of patenta- 
bility in the process of this patent. It is stated in the description that 
the process can be carried on "without minerai acid and in the cold," 
and "is carried out in the cold and no acid is added to the pulp." Un- 
der the second patent in suit the use of beat is optional, and no patenta- 
bility can be attributed to the process of the third patent in suit on the 
ground that the process is carried on in the cold or without heat ; for 
patentability can never resuit from the mère omission to do something, 
the doing or not doing of which is optional. There is a question on 
which a différence of opinion has been expressed, whether in the pro- 
cess of the second patent in suit the use of acid is also optional. The 
description in the patent considered alone requires the use of acid;, 
but while five of the nîne claims mention "acidified water," the remain- 
ing four do not refer to acid. It is not altogether clear to me under 
thèse circumstances whether the use of acid is not optional. But how» 
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ever that may be, I think that, in view of the processes of the prior 
art an omission to use acid in the process of the third patent in suit 
cannot confer patentability upon it. , 

Many actual or supposed inconsistencies or contradictions in the 
testimony hâve been commented on by counsel, but, while they hâve 
been considered, I do not deem it necessary to a proper décision of this 
case that they should be discussed in this opinion. 

A decree in accordance with this opinion may be prepared and sub- 
mitted. 



CRONE V. JOHN J. GIBSON CO. 

(District Court, W. D. New York. July 21, 1915. On Rehearlng and Reargu- 
ment, October 25, 1916.) 

1. Patents <S=112(4) — Suit fob Infringement — Evidence of Anticipation 

INTEKPKBENCE PROCKEDINGS. 

In a suit for infringement against one not a party nor In privlty wlth 
the parties to an interférence proceeding in the Iraient Office, wherein 
it is sought to antedate the patent to which priority was awarded, certi- 
fled copies of Patent Office décisions or examlner's opinions as to the 
facts adduced in the interférence proceeding, if admissible at ail, are so 
only in support of independent évidence to establish prior Invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 165; Dec. Dig. 
«g=9ll2(4).] 

2. Patents <S=112(4) — Suit fob Infeingement — Pbiokity of Invention — 

BuRDEN of Pkoof. 

While the burden of proof rests in the first instance on the défendant in 
an infringement suit to establish prier invention by another, when a 
certifled copy of a prior patent is Introduced, it is presumptive évidence 
that the patentée was the original inventer of the devlce deserlbed there- 
In, and that it was completed at the time the application for the patent 
was filed, and the burden is shlfted to the complalnant to establish to 
the satisfaction of the court a stlll earller date of invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 165; Dec. Dec. 
«S=112(4).] 

On Rehearing and Reargument. 

8. Patents ©='328 — Anticipation — Stabting Device fob Gas Enoines. 

ïhe Baldwln patent. No. 1,009,011, for a starting device for gas englnes, 
the functlon of whlch Is to prime the cyllnders In gasollne englnes to 
facilitate the starting of the englne when cranked, held not antlclpated, 
valid, and Infrlnged. 

4. Patents <S=58 — Suit fob Infringement — Pboop of Anticipation. 

The burden rests on the défendant In an infringement suit to establish 
anticipation by cogent évidence, such as leaves no reasonable doubt In 
the mind of the court. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. g 75; Dec. Dig. 
<g=j5S.] 

In Equity. Suit by Francis G. Crone against the John J. Gibson 
Company. On final hearing. Decree for complainant. 

J. Wm. EUis, of Bufïalo, N. Y., for complainant. 
Josiah McRoberts, of Chicago, 111., and Clifford Nichols, of Bufïalo, 
N. Y., for défendant. 

@=9For other cases see saine toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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HAZËlv, District Judge. In this action for infringémerit are in- 
volved daims 1 to 8, inclusive, of patent No. 1,009,011, issued to Day- 
ton Baldwin November 14, 1911, for a starting device for gas engines. 
Such engines are of the internai combustion type, requiring a cer- 
tain amount of combustible mixture or fuel in the engine cylinder, so 
that the opération of the piston will cause the mixture to explode or 
ignite to start the engine. The art recognizes three types of internai 
combustion engines : The gas engine, by which the combustible ma- 
terial is caused to reach the cylinder without being first vaporized; 
the gasoline engine, which is a gas engine proper, having added there- 
to a carbureter and using only gasoline or naphtha as fuel; and the 
oil engine, which is of spécial design, and which uses a vaporizer and 
extemal heat as a power agency. 

Complaînant's device has been designed partîcularly for use on auto- 
mobiles, and the spécification says : 

"Sometimes It Is very dlfflcult to start or crank a gas engine when the samè 
Is cold, or after it has been standing for a long time. Thls Is usually occa- 
sloned by fallure to get the proper amount of gasoline Into the cyllnders, or 
to get the gasoline properly vaporized. To overcome this objection I extend a 
branch pipe Une from the supply and connect the sarue to a spray nozzle in 
the intake pipe, and arrange a forcing device, such as a pump, in thls branch 
Une. Then, when it is deslred to prime or start the engine, the valve is 
opened and the pump Is worked to force gasoline in the form of spray into 
the Intake pipe. As there is usually plenty of air in the cyllnders and Intake 
pipe, the next crank or so of the engine wlU draw a proper mixture Into the 
cyllnders and compress the same, vrhereby the motor will be easily started." 

The function of the patent in suit is to prime the cylinders to facili- 
tate the starting of the engine when cranked, either manually or by 
électric or pneumatic means. The first daim is typical of the others, 
and reads as follows : 

"1. The comblnation of a gas engine, a carbureter, an intake pipe extend- 
ing from the carbureter to the gas engine, a gasoline supply, a pipe Connecting 
therefrom to the carbureter, a branch pipe line extending from the supply 
and connected to the intake pipe, and means for forcing gasoline through the 
branch pipe ipto the intake." 

The other daims are spécifie, with the exception of the eighth claim, 
which is broad, and spécifies no forcing means through the branch pipe 
to the intake. The élément of novdty consists in the combination of 
parts by which a branch pipe is extended from the supply pipe to the 
intake pipe of the engine, and a forcing means, or pump, adapted in 
the branch line. The device, though simple, has by its usefulness jus- 
tified its existence. 

The défendant pleads anticipation and prior use. Although a num- 
ber of prior patents for priming engine cylinders were introduced in 
évidence, the defendant's expert witness indicated that the Steele pat- 
ent. No. 992,920, of May 23, 1911, filing date November 25, 1907, the 
Maxwell patent, No. 878,888, of February 11, 1908, the Robinson pat- 
ent No. 565,033, of August 4, 1896, tlie Baverey patent. No. 907,953, 
and the Coleman patent, No. 867,797, are principally entitled to con- 
sidération on the questions of anticipation and limitation of the daims 
in controversy. On comparing the claims in suit with the Robinson 
patent, it will be observed that the latter uses no carbureter, but in- 
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stead has a réceptacle within the engine cylirider wherein the air and 
combustible liquid are combined for vaporization and ignition. No 
intake pipe extending f rom a carbureter to the gas engine is shown, al- 
though there is a branch pipe line, without, however, any connections 
for pumping or forcing the oil through. The évident object of the pat- 
entée was to position the fuel chamber in the automobile high enough 
to permit the fuel to flow to the engine cylinder by gravity, first through 
pipe le, thence to a heating jacket where the fluid is vaporized. Obvi- 
ously such a construction did not suggest the patent in suit. Robin- 
son may hâve, designed to adapt his construction to perf orm the f unc- 
tions of the Baldwin construction ; but, as it did not embody the es- 
sential features of the claim in suit, his patent is not of controUing 
importance as an anticipation. 

In the Maxwell patent, issued but a week or so before Baldwin's 
application in suit was filed, there are no means for forcing the liquid 
fuel into the en^ne or intake pipe. The pump there used forces air 
into the float chamber of the carbureter ; that is, it overflows the car- 
bureter, which results in sucking the liquid into the cylinder by the 
stroke of the piston. There are no means for priming the engine by 
forcing the liquid into the intake pipe of the engine; indeed, the fuel 
is drawn directly through the cylinder from an auxiliary tank, instead 
of from the main supply, as in complainant's device, and when it is 
ignited the engine will start without cranking. I think the functions 
of the Maxwell device and its mode of opération are materially différ- 
ent from those of the Baldwin device, and that therefore the Maxwell 
patent is not anticipatory. 

In the Riotte patents, to which défendant attaches importance, there 
is a contrivance in which a pump is located in the carbureter and con- 
nected up with the float chamber and mixing chambers, while the gaso- 
line is sucked through the jet nozzle, but there is no branch line ex- 
tending from the gasoline supply to the intake pipe of the engine as 
in complainant's patent. The combination of éléments in suit is not 
shown, as by the arrangement of pipe lines from the gasoline tank to 
the float chambers of the carbureter the fuel is introduced into the 
carbureter through the jet nozzle, which also introduces the fuel to 
the air supply of the engine. There are no pipes through which gas- 
oline may be drawn to the intake pipe at a point where it branches off 
to a plurality of cylinders. 

Other prior patents are emphasized in the briefs, to anticipate the 
Baldwin patent; but, in view of the fact that I consider the Steele 
patent an anticipation, they need not be hère considered. I hâve re- 
ferred briefly to the Robinson, Maxwell, and Riotte patents, because 
of the importance attached to them at the hearing. The complainant 
frankly admits in the brief filed by him.that: 

"The disclosure of Steele Is substantlally the same as the dlsclosure ol 
Baldwin, and if there was no évidence before thls court, except the évidence 
of the fillng dates of the applications of Baldwin and Steele, Steele should be 
declared to be the first Inventor of the patented device la suit." 

Under the défense of noninvention the défendant has the right to 
show prior invention by prior patenting, or by disclosure in somft 
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printed publication of the alleged invention set f orth in the spécifica- 
tion ; and pursuant to the filed stipulation of the parties to the litiga- 
tion the Patent Office copy of the Steele patent was rightly offered 
in évidence to establish prima facie the filing date of the Steele ap- 
plication as the date of the invention. The défendant has also intro- 
duced in évidence a certified copy of Steele's application as originally 
filed in the Patent Office, from which it plainly appears that his ap- 
plication was filed November 25, 1907, several months before the 
Baldwin application. To contradict such évidence, the plaintiff in re- 
buttal offered a copy of a décision by the examiner of interférences 
in an interférence proceeding betweén Baldwin and Steele, which was 
tentatively received. In such décision it is stated that the évidence in 
the interférence proceeding was sufficient to prove that Baldwin con- 
structed an operative starting device embodying the features of his 
invention during the fall of 1907 ; that it became practicable some time 
in October, 1907 ; and priority of invention of the subject-matter was 
therefore awarded to him. 

[ 1 ] The défendant concededly was not a party or privy to the inter- 
férence proceeding. Had he been involved therein, the said/judgment 
<jr decree of priority of invention would no doubt, in the absence of 
convincing évidence to the contrary, hâve been controlling évidence on 
that point. But in an action for infringement against another person 
not in privity with the parties to the interférence, wherein it is sought 
to antedate the patent to which priority was awarded for the express 
purpose of avoiding anticipation, a différent rule is thought to apply. 
In such a case, if certified copies of Patent Office décisions or exam- 
iner's opinions as to the facts adduced in the interférence proceedings 
are admissible at ail, they are so only in support of independent évi- 
dence to establish prior invention. 

The complainant has cited several authorities to support the conten- 
tion that the Patent Office décision shifted the burden of proof onto 
the défendant, but according to my interprétation of them they relate 
to actions between the same parties or their privies as were parties 
to the Patent Office controversy. The proper rule to apply to the facts 
hère is inferable from the rule enunciated by the Suprême Court of 
the United States in Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 
772, 38 ly. Ed. 657, which was an action to obtain the reissue of a 
patent to a defeated party in an interférence proceeding. It was there 
substantially stated that décisions of the Patent Office relating to pri- 
ority of invention must be accepted as controlling upon that point in 
any subséquent action between the same parties, unless the évidence 
negativing such showing "carnes thorough conviction." This would 
seem to expressly limit the effect of testimony adduced in interférence 
proceedings, to parties and their privies. 

[2] In Day v. Combination Rubber Co. et al. (C. C.) 2 I?ed. 570, 
the défendant sought to impeach the prima facie effect of a patent by 
producing copies of opinions in prior cases showing that MacDonald's 
invention was prior to that of De Forest, and Judge Wheeler said 
generally that it was elemental that in order for judgments and decrees 
to be évidence ôf facts, or évidence at ail, in other proceedings the 
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same parties or their prïvies must be concerned. In Westinghouse 
Electric & Mfg. Co. v. Catskill Illuminating & Power Co., 121 Fed. 
831, 58 C. C. A. 167, the Circuit Court of Appeals for this circuit 
held that certain Tesla patents were anticipated by a prior printed 
publication of a lecture describing the invention, and quoted from 
Westinghouse Elec. & Mfg. Co. v. Saranac Lake Elec. Light Co. (C. 
C.) 108 Fed. 221, that: 

"The burden which rested upon the défendant In the flrst Instance had been 
transferred to the complalnant, and It must furnlsh the court wlth convlnclng 
proof that the anticipatiou has been anticipated." 

In the case at bar the prior Steele patent raised a presumption that 
Steele was the original inventer of the priming device described in his 
patent, and that it was completed at the time the application for a 
patent was filed. The burden of proving priority of invention, it is 
true, was at the outset upon the défendant ; but when a certified copy 
of the Steele patent was introduced in évidence the burden was shifted 
to the complainant to establish to the satisfaction of the court a still 
earlier date of invention by the patentée in suit. , Consolidated Ry. 
Elec. Lighting & Equipment Co. v. Adams & Westlake Co., 161 Fed. 
343, 88 C. C. A. 355; Westinghouse Elec. & Mfg. Co. v. Saranac 
Lake Elec. Light Co., supra; Westinghouse Elec. & Mfg. Co. v. Mu- 
tual Life Ins. Co. (C. C.) 129 Fed. 213 and cases cited; St. Paul Plow 
Works V. Starling, 140 U. S. 184, 11 Sup. Ct. 803, 35 L. Ed. 404. As 
the défendant in this case was not represented before the Patent Of- 
fice in the interférence between Steele and Baldwin, and as it does not 
manufacture its priming or starting device under the Steele patent, 
such proof must necessarily be made by compétent primary évidence 
and according to the principles and procédure of equity jurisprudence. 
Dover v. Greenwood (C. C.) 154 Fed. 854, affirmed 194 Fed.' 91, 114 
C. C. A. 169. 

In Ecaubert v. Appleton et al., 67 Fed. 917, 15 C. C. A. 73, there 
was introduced in évidence testimony in interférence proceedings, tp- 
gether with the opinion of the Commissioner of Patents, and Judge 
Shipman, writing for the Circuit Court of Appeals, held that such 
testimony was irrelevant, and that the suit was an independent one, 
although between the same parties as the interférence proceeding. It 
is true, the opinion states that the judgment or decree in the interfér- 
ence . proceedings would hâve been admissible, but obviously this ap- 
plied to actions between the same parties. In Dickerson et al. v. 
De La Vergne Refrigerating Mach. Co. (C. C.) 35 Fed. 143, Judge 
Lacombe, on an application for a preliminary injunction wherein an 
interférence décision was urged against a third party, said : 

"An examination of thèse décisions shows that the courts hâve heretofore 
been cautions in accepting the décisions of the patent office in interférences. 
Their efÇect is strictly conflned to parties and privies." 

In Westinghouse Electric & Mfg. Co. v. Roberts et al. (C. C.) 125 
Fed. 6, interférence proceedings were introduced in évidence establish- 
mg the patentee's right to priority, and the court said : 

"It is évident, upon the most cursory considération, that, as against the de- 
fendants, the complainants are entltled neither to the resuit nor the évidence 
237 F.— 41 
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by which It was obtalned," and, the controversy belng between parties wltb 
whom the défendants were not lii privity, "they cannot, therefore, be affected 
thereby." 

Dover v. Greenwood, supra, was suit between the parties to a previ- 
ous interférence proceeding, and Judge Brown held therein that testi- 
mony taken in interférence proceedings is inadmissible unless a founda- 
tion is first laid for secondary évidence, and he cited, on this point, 
Weeks on I^aw of Dépositions, § 6, and Wigmore on Evidence, §§ 
1402, 1414, and 1415. On appeal to the Circuit Court of Appeals, 194 
Fed. 91, 114 C. C. A. 169, Judge Putnam in the opinion expressly ap- 
proved the décision of the lower court with référence to introducing 
any part of the record in the Patent Office to which it related, and took 
occasion to say : 

"It Is to be regretted that Congress hàs not provlded that dedsions llke that 
in the Court of Appeals In Greenwood v. Dover should be conclusive, in the 
same *ay in which any décisions of the superlor courts of fédéral or state 
Jurisdlctïon are ordinarily held to be effectuai. While the proceedings In 
the Patent Office out of which this décision arose were not strictly In aecord- 
ance with the practice either at law or in equlty in the jurisdictions where 
the common law p'revails, yet they hâve ail the éléments of the fundamental 
princlples of the 'law of the land,' and inlght well hâve been pronounced by 
Congress to end the litigation accordlngly, and thus to avoid the opportunlty 
of further, holding up of patents, and of leavlng the rights of both the public 
and the patentée indecisive for another séries of years." 

In 'Edward Barr Co., Ltd., v. New York & New Haven Automatic 
Sprinkler Co. (C. C.) 32 Fed. 79, Judge Lacombe, considering the 
question of the presumption of validity, which I conceîve is analogous 
to a presumption of priority, arising ifrom interférence proceedings, 
said that such presumption applied only to parties to the action and 
their privies and that it did not extend to litigants who were not mak- 
ing the infringirig article under a grant from a party to the interfér- 
ence proceeding. 

The defendant's right, therefore, to urge the Steele patent as antici- 
patory, is not defeated merely by a decree of the Patent Office in pro- 
ceedings to which the défendant was a stranger; but, as heretofore 
stated, this case must be decided upon the merits. See Western Elec- 
tric Co. V. Williams Abbott Electric Co. (C. C.) 83 Fed. 842, which 
held that an interférence proceeding raised a presumption of the valid- 
ity of thie patent only against the parties thereto and their privies. 
' Complàinant, however, places reliance upon Pac. Cable Ry. Co. v. 
Butte City St. Ry. Co. (C. C.) 52 Fed. 863, which I hâve carefully 
cohsidered. There, however, the court considered, not only the déci- 
sion of the Commissioner of Patents, but also the évidence in the in- 
terférence proceeding between the patentée therein and one Patterson. 
The statement of facts conveys the impression that there was also ad- 
ditional uncontradicted évidence from which it appeared that the in- 
vention had been put in practice in San Francisco prior to the issu- 
ance of the alleged anticipatory patent. The leamed court quoted 
from Walker on Patents that : 

"The décision of the Commissioner is prima fade évidence in favor of the 
patent last granted, because, it is said, he would not hâve granted it if he had 
not decided it entitled to priority in point of date of invention." 
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But, on reading sections 317 and 318, from whicH ttiis exwpt.is 
taken, it will be observed that they relate to the subject of interfering 
patents, and that the quoted portion seems to hâve spécial référence 
to interférence décisions between parties who afterwards beçotne 
parties to actions in equity. Nor does John R. Williams v. Miller, 
Du Brul & Peters Mfg. Co. (C. C.) 107 Fed. 290, by intendment devi- 
ate from the broad rule expressed in Morgan v. Daniels, supra, al- 
though on first reading the décision would seem to support the view 
of counsel for complainant. Such facts as are stated in the opinion, 
show that Williams was in interférence with Hammerstein, and that 
the latter was awarded priority; but the invention described in the 
Hammerstein patent was expressly disclaimed, and such disclaimer, of 
course, precluded him from afterwards asserting that his invention 
was prior. Complainant contends that, as Steele was subsequently 
restricted to a single daim, which is slightly différent, he must be 
deemed to hâve disclaimed the broad invention; but there is no such 
disclaimer indicated as will bring this case under the doctrine of the 
case last considered or convince the court that Steele did not claim 
to be the inventer of the particular matter in issue. 

There was évidence on behalf of défendant, to support the défense 
of prior use, that as early as 1904 a priming device, consisting of 
priming cups mounted on the cylinders and mounted on the dash with 
valve control discharge pipes leading to the intake, was used, and that 
later, in 1906, a pump was added, which, however, pumped lubricating 
oil to the engine ; but such testimony requires no examination, in view 
of the conclusion I hâve reached on the présent record that Baldwin 
was not the prior inventor of the starting device for gas engines de- 
scribed in the spécification and claims in suit, that the presumption of 
prior invention by Steele arising from the earlier date of the Steele 
application bas not been overcome, and that the décision of the ex- 
aminer of interférences, determining that Baldwin was such prior 
inventor, is incompétent and irrelevant, and must therefore be disre- 
garded. 

A decree dismissing the bill may accordingly be entered. 

On Rehearing and Reargument. 

[3] In the prior opinion herein, it was held that the Robinson, Max- 
well, and Riotte patents failed to disclose the Baldwin combination in 
suit, but that the Steele patent was anticipatory, unless Baldwin could 
bo proven to be the original inventor. To establish priority of invention 
over Steele, whose application was filed November 25, 1907, the com- 
plainant relied solely upon the décision of the examiner of interfer-. 
ences awarding priority of invention to Baldwin in an interférence 
proceeding in Ôie Patent Office between Steele and Baldwin. As the 
défendant was not a party or privy to the interférence proceeding, the 
décision of the examiner was disregarded by me, and the Steele patent 
was held to anticipate the patent in suit. Complainant afterwards ap-; 
plied for leave to introduce further testimony to establish priority of 
invention by Baldwin, which was granted, the évidence being tciken 
de bene esse, and the case is again before me for considération. 
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^ A number of wîtnesses hâve swom that Baldwîn actually completed 
his invention during the summer of 1907, and that the priming device 
in question was successfully used on an automobile during the sUmmer 
and autumn, prior to November, 1907. Thèse witnesses, in the main, 
had previûusly given testimony in the interférence proceeding pend- 
ing in the Patent Office, and it was upon their testimony that the dé- 
cision awarding priority of invention to Baldwin, was based. After 
carefully reading such testimony I hâve become satisfied that it is en- 
titled to weight, as it is quite improbable that the recollection of ail 
the witnesses could be at fault as to the time of year when the device 
was completed and operated. It is unnecessary to narrate the testi- 
mony in détail. Taking it in its entirety, I am convinced of complain- 
ant's right to antedate the Baldwin patent to November 1, 1907, prior 
to the filing date of the Steele application. 

In the interférence proceeding the oral testimony of Dr. Holden 
was corroborated by a book of entries of appointments with patients, 
which has since been lost, and which, after diligent search, cannot be 
found. Nevertheless, as the appointment book was previously con- 
sidered in the interférence proceeding, the presumption is strong that 
proper weight was there given it, and failure to produce the same on 
this trial does not weaken the force of the examiner's décision, nor 
affect its correctness. In thèse circumstances, proof beyond a reason- 
able doubt is not required ; it is sufficient that it is clear, convincing, 
and satisfactory. Drum v. Tumer, 219 Fed. 188, 135 C. C. A. 74, and 
cases cJted. 

But, aside from this, complainant insists that Steele, in accepting a 
narrow claim, disclaimed Baldwin's broad invention, and that such 
disclaimer binds both him and third persons. Upon this phase it may 
be said that his failure to dispute Baldwin's claim to priority certainly 
supports the presumption that he believed he was entitled simply to 
a spécifie claim for a particular form of device for practicing the fon- 
damental invention, and, thus considered, the Steele patent is not an- 
ticipatory. 

I come now to a considération of the additional patents which de- 
fendant asserts anticipated the Baldwin patent, and to which no réf- 
érence was made in t^ie prior opinion. Whatever novelty there is in 
the Baldwin patent concededly résides in the priming device, con- 
sisting of the inlet pipe 11, extending from the gasoline supply to the 
priming pump, and the discharge pipe or branch pipe le, extending 
from 3ie pump to the intake. By this arrangement, complainant 
daims, the priming device, because of its connection with the intake 
at a point between the engine and carbureter, was caused to act in- 
dependently of the supply pipe or carbureter. 

Does the McCadden patent of April 12, 1904, disclose such a pipe 
System for gasoline engine primers ? Although it is a close référence, 
complainant has successfully distinguished it. McCadden missed suc- 
cess because he connected the priming device directly to the carbureter, 
making it in a sensé dépendent thereon in priming the cylinder, in- 
stead of independent thereof, as did Baldwin. In complainant's brief 
this distinction is thus emphasized: 
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'•If the englne suctlon In thls devlce fails to pull the valve i from Its seat, 
there could be no pull on the nlpple r, nor tlirough the connection r", for the 
chamber G would then be a doged pocket with no nccess to the air ; then the 
primer would not functlon, nor would the engine run. The sticklng of a valve, 
Buch as that marked i, would be quite probable. The priming functlon Is, 
therefore, entlrely dépendent upon the projier opération of the carbureter. 
Baldwin's primer is so constructed that it will work, vvhether the carbureter 
Works or not, and if the carbureter does not work the engine can run wlth 
the primer alone." 

Défendant dénies that the McCadden dcvice opérâtes in this man- 
ner, and argues that the dependence or independence of the primer 
on the carbureter is determined by the character of the fuel supply, 
and not by the point of its discharge; but the McCadden drawing 
shows that the patentée intended to prime the engine through a pipe 
dépendent upon the carbureter, as the pipe connection from the sup- 
ply to the carbureter, or branch pipe to the cylinder, indicates, while 
in Baldwin's construction the inlet pipe from the supply tank to the 
carbureter and branch pipe from the pump to the intake show a meth- 
od of priming regardless of the carbureter. The latter adaptation has 
gone into extensive use on automobiles, while McCadden's, if in prac- 
tical use at ail, was certainly not preferred by défendant. In com- 
paring the drawings of the two structures it will be observed that Mc- 
Cadden has omitted the intake pipe extending from the carbureter to 
the gas engine, and uses instead a Connecting means /, passing to the 
cylinder. He has no branches from the intake to the cylinder, no pipe 
from the supply to the carbureter, and no pipe from the supply to 
the intake that branches to the cylinder. Thèse specified variations 
were not simply a "matter of mechanical choice" according to the form 
of engine employed, as claimed by défendant, but were éléments sub- 
stantially contributing towards success or failure. What has been said 
to distinguish the McCadden patent from the Baldwin device applies 
equally to the prior Gaskill patent and other prior patents cited by the 
défendant as anticipatory, and to which référence was not made in 
the prior opinion. 

Baldwin's method of extending the branch priming pipes to the 
supply pipe and Connecting thereto a pipe running to the carbureter 
and branching to the intake pipe to produce a primer independent of 
the carbureter, was not "an expédient obvions to an intelligent me- 
chanic." While the invention, in view of later priming devices, may 
be regarded as of minor importance, the proofs show that before Bald- 
win's invention there was annoying difficulty in starting or cranking 
gas engines of automobiles, especially after they had stood for a 
while in the cold, and that such difficulty was generally due to inabil- 
ity to get the right quantity of gasoline into the cylinder, or to get 
it properly vaporized. This difficulty Baldwin overcame. 

There are prior patents containing some of the éléments of the 
Baldwin invention, but the combination is new and novel. In the Gas- 
kill patent there is a gasoline engine, supply pipe, brémch pipes to the 
intake, etc., but no carbureter. Baldwin's device was clearly limited 
to a priming device used in connection with a gas engine provided with 
a carbureter. Gaskill uses à hand pump for drawing the liquid gaso- 
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Une f rom the supply tank to the cylinder ; but, as he does not hâve a 
carbureter in connection with his engine, it is doubtful if the hand 
pump was feasible for forcing gasoline vapor into an engine cylinder. 

[4] The essentiaJly novel feature of the Baldwin patent, as hereto- 
fore, indicated, is the adaptation of means to prime the engine by 
drawing the priming charge directly from the supply, thus securing 
priming independently of the carbureter ; while in prior structures the 
engine was primed by first priming the carbureter. The burden rested 
upon the défendant to point out a clear anticipation and to prove its 
anticîpatory character by cogent évidence, such as leaves no reason- 
able doubt in the mind of the court. Underwood Typewriter Co. v. 
Elliott-Fisher Co. (C. C.) 165 Fed. 927; Seymour v. Osbome, 11 
Wall. 516, 20 L. Ed. 33. Utility is sufficiently established by the fact 
that the patent has been infringed by the défendant which in its com- 
mercial structures utilizes every élément of the claims in controversy. 
Lehnbeuter v. Holthaus, 105 U. S. 94, 26 L. Ed. 939. 

Complainant may hâve a decree, with costs. 



SAFETY CAR HEATING & LIGHTING CO. v. UNITED STATES LIGHT & 

HEAT COBP. 

(District Court, W. D. New York. October 19, 1916.) 

No. 163-B, 

1. Patents ®=>328 — Infbingement — System of Blecteical Disteibtition. 

The Crevellng patent, No. 747,686, for a System of electrlcal distribu- 
tion as applied to axle-drlven car-Iighting apparatus, held not infringed. 

2. Patents (S=»328 — InfbingEment — Ststeu of Ei.ectbicai, Distbibution. 

Tbe McElroy patents, Nos. 720,605 and 893,533, for Systems of electri- 
cal distribution as applied to car lightlng, held not infringed. 

In Equity. Suit by the Saf ety Car Heating and Lighting Company 
against the United States L,ight ^ Heat Corporation. On supple- 
mental bill by complainant, and counterclaim by défendant. Decree 
for défendant on bill, and for complainant on counterclaim. 

See, also, 233 Fed. 1007. 

Duell, Warfield & Duell, of New York City (C. H. Duell, F. P. 
Warfield, H. S. Duell, and 1,. A. Watson, ail of New York City, of 
counsel), for plaintiff. 

Jones, Addington, Ames & Seibold, of Chicago, 111. (W. Clyde 
Jones and Arthur B. Seibold, both of Chicago, 111., of counsel), for 
défendant. 

HAZEL,, District Judge. The bill allèges infringement of Creveling 
patent, No. 747,686, dated December 22, 1903, which was adjudi- 
cated valid and infringed as to claims 1 to 8, inclusive, in a prior 
action against the predecessor of the défendant company. See Safety 
Car Heating & Lighting Co. v. United States Light & Heating Co. 
(D. C.) 222 Fed. 310, affirmed 223 Fed. 1023, 138 C. C. A. 651. 

£3>For other cases ses sams topic & K£iY-NUMB£R In ail Key-Numbered Digests & Indexes 
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[1] The présent défendant îs charged with marketing a structure 
embodying the essentials of the adjudicated patent. The claims in- 
sisted upon are the third, sixth, and eighth, but it will suffice to set 
out the third, as the others embody substantially the same éléments. It 
reads as follows: 

"3. In a System of electrtcal distribution, the combinatlon of a generator, 
automatlc means for malntalnlng the output of the generator practically 
constant throughout changes In speed, and eleetromagnetic means determinlng 
the sald output to be malntalned." 

In the former case the complainant moved for a référence for 
an accounting of the infringing structures manufactured and sold by 
defendant's predecessor and known as constant current or stop charge 
and taper charge lighting Systems, including later adaptations by 
this défendant, which were stated to be colorable modifications; but 
it was claimed in opposing affidavits that the later apparatus dis- 
closed a principle of opération patentably différent from Creveling's, 
and was indeed constructed under two prior patents to McElroy, 
No. 720,605, dated February 17, 1903, and No. 893,533, dated July 
14, 1908, describing a voltage or potential régulation to which the 
défendant connected an ampère hour meter for battery protection, 
claimed to hâve been invented by one Bliss, and functioning to eut 
oflf current passing to or from the battery. 

Upon the filing of a supplemental bill alleging infringement by the 
later structures, a motion was heard 'for a preliminary injunction 
based upon the prior adjudication. It was urged by défendant that 
it had departed from the so-called constant generator output régu- 
lation during speed variations, and was operating a system described 
in two McElroy patents of which it was owner in combination with 
the ampère hour meter, and thereupon the motion for an injunction 
was denied. The answer of the défendant, in addition to the déniai 
of infringement, contains a counterclaim under new equity rule 30 
(198 Fed. xxvi, 115 C. C. A. xxvi), charging infringement by com- 
plainant of the McElroy patents in the manufacture and sale of its 
System, known as "Safety Type F." Considérable testimony of a 
highly complicated nature was taken in open court on behalf of both 
sides, much of which bears only remotely on the merits of the con- 
troversy. 

For convenience it may again be stated that the Creveling patent 
discloses a generator which supplies current to the lamps and to a 
storage battery, from which the lamps are supplied when the train 
stops or travels at greatly reduced speed. The generator has a shunt 
iield winding with a variable résistance in its circuit, controlled by 
a regulator having a current coil 8 "in the generator main circuit," 
which is shown to be responsive to current changes, owing to the 
opposing influence, of field coil 9. By such regulating arrangement 
the electric current is maintained constant, though normally its ten- 
dency would be to increase or decrease according to the speed of 
the train, as the generator, it should be understood, is geared to the 
axle of the car. The structure embodies a relay which is subject 
to battery voltage and is automatically varied with changes in the 
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larap lôad, and which functions to protect the battery from over- 
chafge. 

The spécification refers to modified structures. In Figure 1 the 
regulator coil is connected in circuit to maintain constant the total 
output of the generator. When the battery is being charged, while 
current flows to the lamps, there is a variation in the battery cur- 
rent, due to the demands upon it of the lamp load, but the total out- 
put of the generator remains constant. Figures 2 and 3 show a 
relay or solenoid having an opposing winding in the circuit, to neu- 
tralize the effect of the solenoid through wires in the lamp circuit, 
with the resuit that the résistance 15, which by its wire connections 
is in shunt with the regulator coil 8, is varied. In conséquence of 
such arrangement the charging of the storage battery is determined 
by the relay, and is subject to variation by a lamp switch or résist- 
ance, which also causes a varying of the effect upon the regulator coil. 
In this manner the lamps are energized, including circuits ^0 and 
4i in, séries therewith. It is clear that Figure 2 diiïers from Figure 
1, in that the résistance which is introduced by rhéostat 15 is not in- 
troduced in the circuit of coil 9, but is in a circuit arranged as a shunt 
around coil 8, thus weakening the latter and causing a definite cur- 
rent to be delivered to the line for supplying both the battery and 
Icunps. In this way the constant current output of the generator is 
modified, so as to supply sufîîcient current for the varying demands 
of the load. In Figure 3 is shown another modified construction at- 
taining substantially the same resuit. Référence is made to a relay 
or solenoid 31 in shunt to the generator circuit by wires ^5 in séries 
with the résistance to the lamp circuit; that is to say, not across the 
generator mains, but connected across the lamps and between the 
résistance 18 to the lamp switch. A further detailed description of 
Figure 3 is unnecessary; it being sufficient to state that it shows a 
régulation for constant battery current which may be modified by 
changes in the lamp load without impairing constancy of generator 
output. The spécification discloses a dual arrangement, viz., a gen- 
erator which Controls for constancy of current to compensate for 
speed changes, and supplementary means for protecting the battery 
from oyercharge. 

The opinion of this court in the former action states that the com- 
bination of the litigated claims was a new combination producing a 
new and useful resuit, and that the claims were entitled to a fairly 
libéral interprétation. As to this aspect of the controversy the opin- 
ion still obtains, since insufficient ground is shown for imposing a 
limitation requiring the regulating coil to be located in the main cir- 
cuit. Merely changing the regulating coil from the main circuit to 
the battery branch, if its function remained unchanged, would not 
avoid infringement. But défendant contended that the claims under 
considération were limited by the proceedings in the Patent Oifice, 
by the testimony of complainant's expert witness Hammer in the 
former suit, and by counsel at the hearing, and that complainant, 
theref ore, is precluded from asserting anything more than was al- 
lowed him in the Patent Office. Thèse insistences were involved in 



8AFETT CAR H. êc L. CO. V. UNITED STATES L. A H. COEP. 649 

considérable dispute, especially the statement that Mr. Hammer's 
testimony in the présent suit was inconsistent with that given by him 
in the former suit. After reading his testimony in both suits in con- 
nection with the spécification and Figures 2 and 3, it cannot justly 
be contended that his prior testimony limited the Creveling invention 
to maintenance of constant total generator output, regardless of va- 
riations in speed and lamp load ; nor has he testified, as claimed, that 
the Creveling System is one wherein the dominating coil of the regu- 
lator must be connected in the main circuit. Counsel for défendant 
hâve seemingly overlooked the fact that the excerpts reproduced in 
their brief f rom Mr. Hammer's testimony in the former suit relate 
mainly to one form of construction, that illustrated in Figure 1, and 
that the claimed inconsistencies occurred in answers to assumptions 
embodied in certain questions put to the witness on cross-examina- 
tion in respect to the capacity of the generator, etc. A careful read- 
ing of Mr. Hammer's testimony in both suits indicates clearly enough 
that from his.viewpoint, as specified in Figure 1, the Creveling Sys- 
tem discloses means for regulating for constant battery current, while 
the constant generator output at the same time is responsive to vary- 
ing speed, or while the constant battery current is modified to com- 
pensate for variable lamp load. 

On both sides it is recognized that when the application for the pat- 
ent in suit was filed there were two Systems of current régulation in 
the car axle lighting field, operating by fundamentally différent meth- 
ods. Although thèse Systems came into interférence in the Patent Of- 
fice, both patentées from the beginning, as appears by the file wrapper 
and contents, were satisfied that the means described in their respective 
applications for regulating the current charged to the battery were 
very unlike and operated on essentially différent principles. In the 
one ca^e the means were for regulating a constant current from the 
generator, while the voltage varied, and in the other (McElroy patent, 
No. 893,533) for securing a constant potential on the main circuit, re- 
gardless of the quantity of current flowing therein, and the variation 
in speed and load. To this extent both the Creveling and McElroy 
patents are limited to spécifie types of regulators. In dismissing the 
interférence, with the consent of the interférants, the Commissioner 
of Patents said: 

"The paxtles hâve différent objecta in vlew and hâve produced différent 
structures for accompllshing their objects." 

Therefore, it is believed, in view of the décision in the former case, 
wherein the prior art was sufficiently difïerentiated from the Creveling 
patent, that the principal questions involved herein are whether defend- 
ant's constructions, the ampère hour Systems as outlined in Exhibits 
H and S, are infringements of the claims in, suit, and whether com- 
plainant's "Safety Type F" apparatus is an infringement of the Mc- 
Elroy patents. Do defendant's Systems contain a régulation by volt- 
age control, tending towards constancy of voltage, or are they regu- 
lated by current control, tending towards constancy of current? Do 
such Systems embody évasions of the Creveling claims in suit by the 
continuance of a regulating coil as the dominant feature in the con- 
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trol to compensate for varyîng speed and load? Answers to thèse 
inquiries are fraught with difficulty, inasmuch as the opinions of the 
expert witnesses are very contradictory, and, in fact, in positive dis- 
agreement on many important points. Without recourse to the testi- 
mony of witnesses relating to the construction and adjustment of de- 
fendant's panel and the results achieved, as indicated by tests made, 
it would be almost impossible to believe that the experts had been 
of any great assistance to the court. It has been said that upon no 
question do experts disagree oftener than on the question as to wheth- 
er a différence is a différence in form or in principle, and that there- 
fore the weight of their opinions must be judged by the other circum- 
stances of the case. In patent law it is settled that if the alleged 
infringing device shows a substantially différent mode of opération, 
even though the resuit of the opération remains the same, infringe- 
ment is avoided. Cimiotti Unhairing Co. v. American Fur Refining 
Co., 198 U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100; Brooks et al. 
V. Fiske et al, 56 U. S. (15 How.) 212, 14 L. Ed. 665. 

Defendant's constructions, as shown in Exhibits H and S, are prac- 
tically alike in mode of opération, each embodying a generator deliv- 
ering current to the battery and lamps; the strength of the generator 
field being governed by résistances (carbon pile) in its circuit, and op- 
erated by a relay or solenoid (coils 13 and 11) positioned, not in the 
main circuit, but between the supply mains and in shunt with the 
lamps. Coil 13, concededly a voltage coil, normally has in its circuit 
a résistance H which in action limits its energizing power, while coil 
11, concededly a current coil in séries with the battery, acts to main- 
tain the charging current constant. By such arrangement, the défend- 
ant contends, a constant voltage is maintained upon the current sup- 
ply main without regard to variable speed or variable lamp load, a 
resuit opposite from complainant's is secured, and the voltage or po- 
tential of the generator is maintained constant, and varies the dynamo 
output to meet variations in lamp load, while in Creveling the output 
of the dynamo is maintained constant with varying voltage. 

Counsel for complainant in their brief state: 

"If coil IS, the voltage coll. is the dominant coil — that Is, exerts the major 
correetive force in the régulation — this System is voltage control. Conversely, 
if the séries coil 11, the current coil, is dominant, and Is the determinlng fac- 
tor in the régulation and exercises the major correetive force, the System is 
current controUed. The conflict between Mr. Hammer and Professor ClifCord, 
and Mr. Webster and Mr. Bentley, Is as to the relative dominance of the 
voltage and current coils." 

The évidence of défendant in its entirety preponderatingly shows 
that in defendant's structure the voltage coil 13 is the dominating 
force for constant voltage régulation ; that there is a co-operation be- 
tween coils 11 and 13, which results in constant generator voltage in 
spite of chïmges in speed or lâmp load, coil 11 functioning to respond 
according to battery conditions, modifying the flow, while coil 13 is 
principally responsible for the constant voltage régulation. 

Upon this phase of the controversy there was much évidence re- 
garding the action of the two Systems when some, or ail, of the lamps 
were turned on and the load varied; the défendant contending that 
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its use of the constant voltage System with the ampère hour connec- 
tion, and not the constant current or current control system of Crevel- 
ing, is indubitably shown. Complainant objected to the admission of 
testimony by défendant relative to certain tests made by it, character- 
izing the tests as impracticable and unreliable ; but such testimony is 
entitled to weight — ^more weight, in view of the fact that it relates to 
matters actually within the knowledge and expérience of the witness, 
than is given to testimony based simply upon theory or opinion. Over- 
weight Counterbalance Elevator Co. v. Improved Order of Red Men, 
94 Fed. 155, 36 C. C. A. 125. 

The chart, Exhibit M, indicates the resuit of a test made with the 
stop charge system which was held an infringement in the former 
action, and illustrâtes the total output of the generator, maintained at 
43 volts regardless of lamp load. Exhibit Y is illustrative of generator 
action when there is variation of speed and load, and shows character- 
istics of constant generator output, regardless thereof. In both charts 
are indicatfed increase and decrease of generator voltage to meet chang- 
ing conditions. In Exhibit K is shown a test of defendant's standard 
System, Exhibit H, with constant speed and variable lamp load, in- 
dicating that the total generator output was variable. It is f airly shown 
that the normal current of the battery is undisturbed by the lamp load 
addition to the generator output, indicating that the battery may be 
charged while the generator supplies current to the lamps. The regu- 
lator opérâtes to increase or decrease the generator output and its 
supply to the lamps, while at the same time the generator voltage is 
maintained substantially constant in spite of variations of speed or 
variations in lamp load; the generator output, however, being sub- 
ject to changes due to lamp conditions, 

The testimony of the witnesses Mead, Gaertner, Cunny, and Wray 
relates to the manner of constructing the panels used by défendant. 
It is shown that coil il, a modifying coil, was always connected in 
the battery branch; that ail the panels were adjusted and tested to 
maintain constant current and variable output; that the voltage coil 
13 (Exhibit S) was adjusted in relation to résistance 14- to maintain 
the generator voltage at 45 volts on an open circuit; and that with 
the circuit closed coil 11 operated to lower the generator voltage, 
which was maintained constant. It was further shown that fréquent 
measurements were made of the voltage for current in the defendant's 
System, and that the generator voltage was always maintained con- 
stant, regardless of changes in speed and changes in lamp load. The 
witness Wray testified that he had made tests or measurements of 
defendant's system in opération on the New Haven Railroad by Con- 
necting ammeters and voltmeters in the circuit, noting the effect of 
the starting and stopping of the train at fréquent intervais, and that 
the voltage remained practically constant in spite of varying condi- 
tions of load, while the generator ampère varied with the number 
of lamps used, increasing as lamps were turned on, and decreasing 
as lamps were turned oflE. That the character of the tests was not 
improper or unusual is evidenced by the acquiescence of Professer 
Clifford, who said that placing a voltmeter on the system to measure 
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the voltage was a good way to make the test. His calculatîons în 
opposition to their corfectness, based upon the number and character 
of the ampère tufns in the séries coil, hâve not been overlooked; but 
the probative force of such calculatîons does not outweigh the demon- 
strable fact that the voltage coil 13 in defendant's system is the prin- 
cipal factor in the régulation, and not the current coil, as in com- 
plainant's. 

Nor, according to a prépondérance of the évidence, has the de- 
fendant departed from the McElroy patents by the addition of the 
ampère hour meter, thereby acquiring the supplemental battery pro- 
tective means of claims 3, 6, and 8, in suit. The single purpose of 
the meter device, which is independent of the back voltage of the 
battery, is to measure the amount of current flowing to the battery, 
and the mère présence of the ampère hour meter is no particular aid 
in establishing that defendant's System is either current regulated 
or voltage regulated. In the Creveling patent the protective device 
has référence to a regulator for determining a constant generator 
current, and a broad construction of the claims, including such élé- 
ment, would seem to encroach upon the prior McElroy patent. No. 
893,533. In the earlier McElroj' patent tliere is an axle-driven car- 
lighting System, in which the generator was capable of charging the 
storage battery and supplying current to the lamps at tlje same time, 
regardless of changes in tlie lamp load. The storage battery had a 
variable voltage, and the patentée, to overcome difficulties in raain- 
taining the same constant to the battery and lamps in spite of varia- 
tion, adapted a double-deck arrangement. He devised means for 
an automatic readjustment of the lamp résistance, and provided a 
second regulator for correcting speed variations, while in his im- 
provement patent he positioned a modifying coil in the battery branch 
to co-operate with the main regulating coil and to modify its action 
so as to accommodate the storage battery and protect it from over- 
charge. 

A comparison of defendant's présent Systems with McElroy's shows 
that, though they are not alike in ail particulars, the essential élé- 
ments of one are présent in the other. For instance, the résistance 
8 in the shunt field circuit of defendant's structure corresponds to 
the résistance K in the McElroy patent, the carbon pile being the 
équivalent of the wire résistance, and the principal coil 13, connected 
in circuit between the supply mains, is the voltage coil C of McElroy, 
while the modifying coil 11, or the means for protecting the battery, 
is connected in the battery branch. In opération, the defendant's Sys- 
tem maintains a constant generator voltage in spite of variations in 
the lamp load, while varying the total generator output to correspond 
with changes in the lamp load. Such system, therefore, is believed 
to be the McElroy constant voltage system — a system which is oper- 
ated upon a différent principle from the Creveling patent in suit. 

The assertion that the McElroy structure was . impracticable and 
worthless, as a constant voltage System has not been proven. It ap- 
pears, on the contrary, that in 1899 it was used experimentally on 
half a dozen railroad cars, and that later it was redesigned to in- 
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case the lamp and generator regulator, and to overcome minor troubles 
due to defective commutation, troubles which, however, did not in- 
terfère with maintaining the voltage on the lamps practically constant. 
In addition to such use, it has been used commercially by the défend- 
ant since its discontinuance of the stop charge and taper charge Sys- 
tems. 

[2] As to the counterclaim : The "Safety Type F" apparatus man- 
ufactured by the complainant is claimed to'be an inf rangement of 
both the McElroy patents, in that it utilizes the double-deck idea of 
constant voltage, with the addition of the modifying coll. But it is 
believed that the primai embodiment in the first McElroy patent vsras 
the governing coil C, connected across the generator mains to affect 
the generator regulator, and to induce responsiveness to generator 
voltage by which it was exclusively controUed. Complainant's appa- 
ratus does not embody such a régulation or its équivalent. Much was 
said, it is true, regarding the arrangement of what was designated 
the two-level or double-deck voltage, but the McElroy patent does 
not broadly claim such an arrangement; its primary object, as al- 
ready stated, being the régulation by a constant voltage generator 
regulator with a constant voltage lamp regulator. Under such a 
lighting System the constant voltage régulation is continuons from 
the beginning of the battery charge to the end. In "Safety Type F" 
the arrangement of the various éléments is such that in opération 
there is a period of current control tending towards constancy of bat- 
tery charging, superseded by a period of voltage control tending to- 
wards constancy of voltage control to protect the battery from over- 
charge. 

Both McElroy patents were on essentially différent lines from the 
Creveling patent, their modes of opération were différent, and they 
produced différent results. In complainant's structure the current 
is maintained constant during most of the time of battery charging, 
that is, for about four hours at from 64 to 60 ampères, and, upon 
imminence of overcharging, the protective means operate to reduce 
the generator output. Defendant's counsel, contending that complain- 
ant has adapted the McElroy principle in its apparatus, argues that 
the current coil L (see Exhibit R) opérâtes only during the greater 
part of the battery charging period, and then only to prevent a 
tendency of the current to increase, but without preventing any de- 
creasing tendency. But this contention is strongly negatived, and 
it is believed that the regulating coil of complainant's structure pre- 
vents the flow of excessive current, regulating both for increase and 
decrease of current. 

It would be of no benefit to discuss thèse patents at greater length, 
nor need other points argued herein be considered. The conclusion 
reached is that the "Safety Type F" System is not an infringement 
of the McElroy patents, or either of them. 

A decree may be entered establishing that Exhibits H and S, 
defendant's Systems, are not infringements of the Creveling patent 
in suit, and dismissing the supplemental bill and the counterclaim. 
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, . MAÏBE V. MUTSCHLEB et aL 

(DliStrict Gotirt, W. D. New York. November 2, 1916. On Pétition for Re- 
hearing, December 7, 1916.) 

î. Patents <S=26(2)^ — Intention— New Combination of Old Eléments. 

An Invention is patentable, wliere it conslsts entirely of old and well- 
kflown ingr-edlents or éléments, prôvlded a new and useful resuit is 
thereby attalned. . 

[Ed. Note.^JFor other cases, see Patents, Cent. Dlg. § 29 ; Dec. Dig. 
' ®=o26(2).] 

2. Patents <g=>58— Anticipation by Unpatentbd Device. 

Where a patented device is claimed to be anticipated hy one that is 
unpatented, it must be proven that the antlcipating structure was capa- 
ble of practical and svtccessful'use. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 75; Dec. Dig. 
®=j58.] 

8. Patents '®=»75 — Pkiob Use — Public Use. 

Where alleged prier use machines were shown to eustomers and were 
famlliar to employés using them, thelr use was a public use within the 
meaning of the patent law, althoùgh they were kept secret from eom- 
petitorsi 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 92-97; Dec. 
Dlg. <S=375.] 

4. Patents <@==>75 — Priob Public Use. 

The sale of the product of a machine which is still belng experimented 
with and improved, and the use of which is Uept secret, does not take the 
machine out of the expérimental stage, so as to constitute a pubUc use, to 
Invalldaté a subseaueiit patent for the eompleted machine. 
'. [Ed. Notei— For other cases, see Patents, Cent Dig. §§ 92-97; Dec. 
Dig. ®=>75.] 

5. Patents <@=>328~Validity and Inf^inoement— 'Papeb Coatino Machine. 

The Mayer patent. No. 1,043,021, for a machine for coating paper, 
mainly adapted for coating paper wlth carton, etc., and the essential 
feature of which is the assembling of coating roll equalizer, and flnlshing 
or smoothlng roll so closely together as to ellmlnate as far as possible 
exposure of the paper to the atmosphère after coating and before ehilling 
or annealing, was not anticipated, discloses invention, , and is not void 
. for prior public use ; also held Infrlnged. 

In Equity. Suit by Charles W. Mayer against A. & H. G. Mutsch- 
ler, the Rbchéster Wax Paper Company, and Daniel J. Coakley. On 
final heafingi Decree for complàinaht against the défendants other 
than Coakley. 

Dominick &Ryan, of Bùfïalo, N. Y., for complainant. 
, Ghurçh & Rich, of Rochester, N. Y. (Frederick F. Church, of Roch- 
éster, N. Y., of counsel), for défendants. 

HAZÊIv, District Judge. The biU allèges infringement of patent 
No. 1,043,021,, issued to complainant October 29, 1912, for a coating 
inâchine màinly adapted for coating waxed paper, carbon paper, or 
any kind, of paper with setisitized emulsion coating. The défendants 
Â, & H. G. Mutschler manufacture coating machines at Rochester, 
N. Y., which are claimed to be infringements of the Mayer patent in 

^zaFac ather cases s«e same toplc & KSjY-NUMBER in ail Key-Numbered Digests & Indexes 
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suit, the Rochester Wax Paper Company is a user of said machine, 
while the défendant Coakley is charged with conspiring with the other 
défendants to manufacture and sell the same. 

Coating machines for applying to paper single or double coats were 
old, having been used for many years prior to the invention in suit. 
In such machines the paper travels from a supply roU to a coating 
roller, usually made hollow for holding steam or hot water, which re- 
volves in a bath of coating material to keep it in a fluidous condition, 
so that when the paper cornes in contact with it a quantity of the ma- 
terial adhères to its surface. The paper then passes to one or more 
idler rolls of varying size before it reachés a knife, scraper, or so- 
called equalizer, which distributes the coating, removing excess quan- 
tities from the paper. In some of the older devices the equalizer was 
adjustable for thin or heavy coating. Other rolls were also positioned 
in the frame of the machine beyond the equalizer for tensioning the 
paper, and in the patent under considération there is a roller or 
smoother adjacent to the equalizer, with steam and cold water connec- 
tions for heating or chilling the coating. Heating the coating produces 
a dull finish, while chilling it produces a bright or glossy finish. The 
spécification says : 

"When the machine Is used for coating paper on one slde, the coating roller 
33 and the square tube 54 are heated, prcferably by steam, while ail the other 
rolls in the ma<;hine are cooled by the circulation of cold water through them 
or are left of neutral température. When the machine is used for coating both 
sides of the paper, the coating roller 33 and the square tube 54, the roll 38, 
the coating roll 72, and the tube 85 are heated; the remalnder of the rolls 
belng cooled or left of neutral température. The opération of the ma.chine 
may be varled. For example, in coating the paper on one slde the roller 33 
and the square tube 45 may be run hot, aud the roller 38 and the roller 72 niay 
also be run hot, leaving the paper to cool graduaJly as it passes under the fan 
104 ; it being my expérience that, when the paper is chilled quickly by keeping 
the roller 38 cold, a gloss surface will be left on the paper, whilè, if the paper 
is kept warm for a considérable period of tlme, the solution will soak into the 
paper and more thoroughly impregnate It, and when dry it will hare a dead 
finish Instead." 

The patent also includes a roller at the back end of the machine 
having a friction drive, for winding up the coated paper. The de* 
fenses are anticipation, prior use, and disclosure, limitation of claims, 
and noninfr ingénient. 

[1] It is undeniable that ail the éléments of the disputed claims 
were old and are found in prior publications in évidence^ but the 
manner of their combinat! on and arrangement was new and novel. If 
such rearrangement had simply produced a cheaper or a superior, 
article, it would scarcely be regarded as a patentable invention; but 
it produced a machine of a distinct character, in which the combined 
éléments function differently than in any of the prior art structures. 
An invention is patentable, as is well settled, where it consists entirely 
of old and well-known ingrédients or éléments, provided a new and 
useful resuit is thereby attained. Seymour v. Osborne, 78 U. S. 
(Il Wall.) 516, 20 L. Ed. 33; Griswold v. Harker et al., 62 Fed. 
389, 10 C. C. A. 435. 

At the date of the Mayer invention the art was presented with 
the problem of how to improve the quality of carbon paper without 
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great waste m production. It was substantially proven that only 
abo;it 25 per cent, of the coated paper produced by known coating 
machines was marketable. The patentée, after much expérimentation, 
ascertained that by assembling the coating roll, the equalizer, and the 
finishihg roll close together within the frame of the machine, in such 
a way as to accelerate the spreading and annealing or tempering of 
the coating, and at the same time co-operate with the feed and ten- 
sion mechanism, waste was decreased, and a better quality of paper 
produced. The patentée became satisfied that the intervention of 
idlers or tension rolls, or even subjection to the atmosphère for any 
appréciable length of time, interfered with proper chilling or anneal- 
ing of the coating; therefore he arranged the equalizer close to the 
coating roll and the smoothing roll 38 close to the equalizer, thus 
eliminating everything between the essential instrumentalities which 
would tend to affect the température or the course of the paper. As 
said by complainant's expert, he eliminated "the cold zone of the 
prior art extending from equalizer to the cooling or annealing roll." 
The spécification, in stating his purpose, says : 

"The position of the smoothing roll S8 close to the equalizing bar 58 and to 
the dope roll is Important, whether the roll 38 be rtm hot for annealing the 
paper or cold for chilling It to produce a gloss surface, since in either case It 
is necessary that thls roll act on the paper before Its chilling from contact 
with the atmosphère commences. After such chilling beglns, the coating can- 
not thereafter be releveled and smoothed to make a perfect coat." 

It will be observed, as heretofore pointed out, that roll 38 and the 
equalizer bar are required to be in a position of immediacy to the 
dope roll, with no intervening idler in the path of the paper as it 
travels from the coating roll to roll 78, which acts as a chilling or 
annealing médium. 

The claims involved are the first, second, third, fourth, seventh, 
eighth, fourteenth, fifteenth, forty-seventh, forty-eighth, and forty- 
ninth. Claims 1 to 4, inclusive, are for the broad invention; claims 
7 and 8 specify the combination with an adjustable equalizer; claim 
14 relates to thè feeding and tensioning means; claim 15, to the ad- 
justable equalizer; claim 47, to the smoothing roll 38, combined 
with roll 72, and their location in the frame of the machine, permitting 
easy inspection of the coating; claim 48, to tensioning mechanism; 
and, finally, claim 49, to cooling means. Claim 1 reads as foUows: 

"1. A machine for coating paper, comprlsing means for feeding paper un- 
der tension, means for coating the paper as it is fed, an equallzing deylce ad- 
jacent said coating means arranged to receive the papef therefrom béfore it 
touches another object, and a roll for releveling and smootliing the paper, 
arranged to receive the paper web dlrectly from the equalizlng devlce, said 
roll being arranged adjacent said equalizlng device." 

The défendants contend that the Mayer patent in suit was anticipated 
by the Bedells British patent. No. 2,720 of 1858, which it is said dis- 
closes the identical arrangement of éléments and parts ; but the Bedells 
spécification clearly indicates the présence of a cold zone, as the web, 
after passing a dope roll and scraper, contacts with two idlers before 
it reaches the roller 1.1, and therefore it is not anticipatory. The pat- 
ent to How, No. 739,313, for impregnating paper, as distinguished 
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from coating it, includes, true enough, ail the essential éléments of the 
patent in suit ; but, as in the Bedells patent, it had intervening idlers, 
back of the scrapers, which from the point of view of Mayer were ob- 
jectionable features, and the distance from the idler to the finishing 
roll was such as to create a cold zone. The British patent to Lake, 
No. 11,453, was for a carbon paper making machinç, wherein the paper 
passed from a dope roll into contact with, a steam-heated scraper or 
equalizer, and then under a guide roll; but an idler was interposed 
between the dope roll and the scraper, and therefore the efficiency 
claimed to be secured by complainant's arrangement of parts, eliminat- 
ing intervening objects and the cooling zone, was not attained. 

The patents to Hammerschlag, Pembroke, and Pulsifer are also dis- 
tinguishable from the Mayer patent, in that they belong to a type of 
machine operating on a différent principle; i. e., by scrubbing or 
wiping the dope into the paper. In the Pembroke patent, for instance, 
the coating roll was purposely rotated slower than the paper, so that 
the coating could be wiped on, and the paper then passed to a heated 
drum, where the dope was scrubbed in by a vibrator device having 
toothed edges for bearing against the paper. In making highly glossed 
paper, the paper was heated in the Pembroke machine by a gas flame 
before traveling to the dope roll, while a duU finish was obtained by 
tuming off the gas and allowing the roll to run cold. By this method 
the paper was impregnated, and not coated, as by complainant's meth- 
od, and therefore such patents, wiping or scrubbing the dope into the 
paper, were not anticipations. 

The Prior Use Défenses. 

[2] To super sede a patent, the prior use of an invention must be 
a public and not a private use; but just what constitutes a public use 
had been the subject of numerous adjudications. Where the original 
invention was a part of an incomplète machine, a use kept secret un- 
til after another inventer obtained a patent for the same invention was 
not regarded as public. The rule is that, where a patented device i& 
claimed to be anticipated by one that is unpatented, it must be proven 
that the anticipating structure was capable of practical and success- 
ful use. 

[3] But the various prior use machines in évidence were not pri-" 
vately used, as claimed by complainant, as that term is understood in 
the patent law. Although users in every instance kept ail knowledge 
of the manner of running the machines and of their essential éléments 
from competitors, to prevent simulation of the détails of opération, 
the machines nevertheless were not ' inf requently shown to customers 
and others, and of course were familiar to many employés, which con- 
stituted a public use of what they contained. Walker on Patents (4th 
Ed.) § 71; Reed v. Cutter et al., Fed. Cas. No. 11,645; Egbert v. 
Lippmann, 104 U. S. 333, 26 L. Ed. 755 ; Macbeth Evans Glass Co. 
V. General Electric Co. (D. C.) 231 Fed. 183. 

Much testimony was submitted to anticipate the Mayer patent in 
suit by the Republic-Dodge machine, built in 1906,' arid by various 
prior coating machines built by Mayer and sold in 1907 to Archbald, 
23T F.— 42 
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wht> rebuiJt them in 1908, selling two of them to the International Car- 
bon Paper Company. Diagrams, photographs, and sketches of such 
prior machines, and testimony in relation thereto, prominently chal- 
lenge the validity of. the claims in suit. Indeed, the évident similarity 
between the Republic-Dodge coating machine and the coating machine 
described and claimed in the patent under considération is quite stril<- 
ing, as will readily be perceived on inspection. Complainant, however, 
contends that the testimony of the défendants in support of prior use 
is so dubious that it should be disregarded, and that the photographs 
and drawings of such machines (Exhibits 43, G. H. I, and 44), when 
closely scrutinized in connection with the évidence explanatory there- 
of, indicate clearly that the prior constructions failed to embody the 
patentee's method of assembling the equalizer bar adjacent to the coat- 
ing roll for immediately receiving the paper therefrom and the smooth- 
ing roll adjacent to the equalizer to eliminate the injurions cooling 
zone. 

Blueprint (Exhibit No. 4) produced in response to complainant's 
interrogatory No. 60 correctly outlines the Republic-Dodge machine 
as it existed at the time the blueprint was prepared, and assists in 
following the path of the paper, which, after leaving the supply roll, 
passes about idler roll s, an oilcloth covered drive, two other idlers, and 
thence to the dope roll G, from which it passes over the scraper H to 
the under side of a stationary heating drum /, and thence to a cooling 
roll /, past idlers, and overrolls Af and N, to the wind-up roll 0. 
Archbald swears that there is also a vibrator 17 near the drum which 
bears against the coated paper while on the drum, spreading and im- 
pregnating it. Exhibit 44, prepared by counsel for the défendant, as 
illustjrative of the Republic-Dodge machine, is claimed to show the 
précise arrangement of the essential parts of the Mayer patent; but 
on caref ul inspection it will be seen to vary from blueprint No. 4, in 
that the paper on leaving the dope roll passes immediately to the cool- 
ing roll /, instead of first passing around the heated drum. It was, 
however, explained that the paper traveled around either the heated 
drum or the cooling roll in the Republic-Dodge machine, according to 
the finish desired, and that when it passed directiy to roll J from the 
dope roll the mode of opération was substantially the same as in com- 
plainant's patent. If I were satisfied that such was the true path of 
the paper, my conclusion would be that the Republic-Dodge machine 
anticipated the broad claims of the patent in suit ; but a comparison 
of Exhibit 44 with blueprint No. 4 shows the impracticability of the 
Republic-Dodge machine, as the paper therein passes clear of the equal- 
izer and does not contact with it. Moreover, the blueprint shows no 
means for adjusting the scraper to corne in contact with the paper 
in its run to the cooling roll, and as bearing upon its absence Arch- 
bald testified that since acquiring the Republic-Dodge machine (which 
occurred after this action was begun) he remounted the equalizer, 
adapting it for lowering or raising to contact the paper as desired. 
Accordingly I do not agrée that such exhibits are corroboratory of 
Archbald's gênerai testimony, or that the entire showing is of sufficient 
weight to induce the conclusion that the Republic-Dodge machine an- 
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ticipates daims 1 to 4, inclusive, 7 to 15, inclusive, and 48 and 49 of 
the patent in suit. I think the drum heater and vibrator were inter- 
vening objects injuriously affecting the paper on its way from the 
equalizer to the cooling roll 10, an objection that the patentée designed 
to overcome by providing means for running the paper directly to the 
smoothing roll adjacent to the dope roll, thus "eliminating, or as nearly 
as possible eliminating, the cooling zone." 

The prior Mayer machines (Exhibits 35 and 36) to which référ- 
ence has herein been made, which were sold in February, 1907, to the 
Pen Carbon Manifold Company, of which Mr. Archbald was prési- 
dent, and were afterwards rebuilt by him, were carbon coating ma- 
chines embodying therein steam heated equalizers. One of such 
machines applied coating to one side of the paper only, and the other 
to both sides. The supply and rewind rolls were located one above 
the other on the back end of the frame, and certain of the rolls were 
connected to hot or cold water pipes. Exhibit 35 contains practical- 
ly ail the éléments of claim 47, but arranges them differently than does 
complainant. After the paper leaves the equalizer in the earlier 
machine it travels about two feet before reaching the chilling or an- 
nealing roll, as opposed to five inches in the patent in suit. The gist 
of the Mayer invention, as already pointed out, was the assembling 
of the coating roll, equalizer, and finishing or smoothing roll so closely 
together as to eliminate as far as possible the exposure of the paper 
to the atmosphère, after coating, and before chilling or annealing. 
Défendants' Exhibit 38 shows an idler interposed between the dope 
roll and the equalizer, which the experts on both sides agrée would 
afifect the physical condition of the paper before it reached the equal- 
izer. Therefore the earlier Mayer patents are not anticipatory of 
the patent in suit, and the claims in controversy are not readable 
thereon. 

The prior StuU machine (Défendants' Exhibit 57) built by the pat- 
entée herein, is claimed by défendants to be a complète anticipation ; 
but complainant contends that it was never in fact completed and 
was incapable of producing a marketable product. In such machine 
the dope roll, adjustable equalizer, and smoothing roll were assembled 
close together to eliminate the cold zone, and hot and cold piping 
connections were provided. The rewind roll with friction drive 
mechanism was located above the supply roll at the back part of the 
machine frame, as in the patent in suit. The distinguishing features, 
however, were the employment of two equalizers between the coating 
and smoothing rolls, instead of one as in the patent in suit, and the 
interposition between the dope roll and the equalizer of an idler roll, 
which the défendant contends is similar to idler 7 in its machine, being 
used to keep the paper in contact with the dope roll when engaged 
in adjusting the equalizers. 

There was much testimony regarding the transfer of such machine 
to Stull by a bill of sale in the autumn of 1908, about three years 
before the application for the patent in suit was filed. Complainant 
contended that the bill of sale did not constitute either prior public 
use or disclosure of the invention within two years before the filing 
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of the application, as the bill oi sale was merely securîty for a debt, 
, which subsequently culminated in delivery of the machine for non- 
payment on Àpril 15, 1910. The machine is shown to hâve remained 
in complainant's factory continuously from 1908 until the date of 
delivery, where no one except Mr. StuU and employés were permitted 
to inspect it. Work of one kind or another was constantly being 
donc upcn it ; for instance, the equalizers and drill roUs were changed 
several times, as in opération they caused the paper to vibrate, thus 
impairing its quality. Later on, one scraper was abandoned, the ma- 
chine redesigned, varions rolls located in différent positions, the in- 
lets and outlets for steam and water placed on the same side, the frame 
changed, and the idler roll abandoned. 

[4] The sale of the product of the machine did not take the machine 
out of the expérimental stage. Penn Electrical & Mfg. Co. v. Con- 
roy, 159 Fed. 943, 87 C. C. A. 149. The witness Albrecht testified 
that defects were constantly occurring in the machine, and that it 
was generally understood by ail, including Stull, that the carbon paper 
in question was produced by an incomplète machine, the use of which 
was still secret. The défendants hâve not sustained the burden of 
proving prior public use beyond a reasonable doubt. The Barbed 
Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154. 

[5] Complainant claims that the défendant Coakley, who had been 
in his employ, engaged his services as sales agent to the défendants 
A. & H. G. Mutschler in 1911, and from then on assisted them in the 
production of a fac simile of his coating machine. The évidence, how- 
ever, is insufficient to sustain this claim. Coakley testified that he 
had no knowledge or information as to the exact character of the 
défendants' machine during its construction, that he made no sug- 
gestions of any kind as to the design, and, indeed, that he believed 
it would be a noninfringing machine of the kind previously sold by 
défendants to the Fédéral Carbon & Ribbon Company. Importance 
is attached to certain letters in évidence passing between him and one, 
Bentley, a prospective purchaser; but such letters do not disclose 
an intention on the part of Coakley to sell a machine possessing the 
characteristics of complainant's and for thèse reasons the bill as to 
him should be dismissed. 

The next question is whether the remaining défendants hâve ap- 
propriated in their coating machine the éléments in combination of 
tlie various claims in controversy. Défendants contend that claims 
1 to 4, inclusive, 7, 8, 14, and 15, embodying the feature of a relevel- 
ing or smoothing roll arranged for receiving the paper directly from 
the equalizer, are entitled to only a narrow construction, and that as 
défendants in their machine utilize an idler roll between the equalizer 
and the smoothing roll "for bearing the arc of contact of the paper 
on the dope roll," infringement is thereby avoided. While it is true 
that immediacy and directness of travel of the paper are of the es- 
sence of the invention, still, as heretofore indicated, the claims should 
be construed in the light of what the patentée intended to accomplish, 
i. e., the passage of the paper directly from the coating roll to the 
equalizer and then to the smoothing roll, thus "traveling the minimum 
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distance before coming in contact with, or being contacted by, any 
other object which would hâve a physical effect upon the coat as it is 
applied." As défendants' smoothing roller 7 bears only slightly on 
the back of the paper traveling at the rate of about two feet per sec- 
ond, such bearing is a negligible factor, functioning more particularly 
to align the paper. It certainly does not in its position appreciably 
delay the progress of the paper and thus affect the température of 
the coating, and even though the paper is apt to get out of alignment 
when the scraper is upwardly adjusted, infringement of said claims 
in my judgment is not avoided. The exhibit drawing of défendants' 
machine shows the embodiment of a coating roll,.equalizer, and smooth- 
ing roU closely assembled as in complainant's patent, the smoothing 
roll being hollow and capable of rotation, and designed, no doubt, for 
containing a heating or cooling fluid. 

It is unnecessary to further détail the features of the many claims 
in controversy, or to point out spécifie or équivalent similarities in 
défendants' machine. I hâve referred to the broad claims, and hâve 
said that in my opinion they are appropriated by défendants in their 
construction, and upon comparing the more spécifie claims with it, it 
will be perceived that ail the éléments of the claims in combination, 
their method of arrangement, not only as to directness and immediacy 
of the travel of the paper, but as to the hot and cold piping connec- 
tions of the finishing roll, the adjustable equalizer, the feeding and 
tensioning means, including the friction held roll f rom which the paper 
starts, the ironing device, the power-driven roUs, and friction wind- 
up roll located at the end of the machine, are ail contained in défend- 
ants' structure, and are used in combination with the principal élé- 
ments of the patent in suit. Claims 47, 48, and 49 are obviously not 
to be considered as containing independent éléments or features, as 
their novelty résides wholly in their constituent adaptations with the 
primary invention to which they are limited, and, thus limited, they 
are not anticipated by the patents to Pembroke and Pulsifer. 

Inasmuch as défendants' structure actually embodies the éléments 
of the claims in controversy, or contains an embodiment of such a 
nature as will enable users easily to adapt the device to become an in- 
fringement of such claims, the défendants Mutschler and the Roches- 
ter Wax Paper Company must be- deemed to inf ringe the same ; and 
therefore a decree may be entered, except as to Coakley, holding the 
patent valid and the claims in controversy infringed, with two-tliirds 
costs and disbursements. 

On Pétition for Rehearing. 

It was not intended to attribute to the Mayer patent more praise 
than the proof warranted. That the art was presented with the problem 
of how to improve the quality of carbon and wax paper without great 
waste in production, as "only about 25 per cent, of the coated paper 
produced by known coating machines was marketable," was perhaps an 
overstatement ; but close analysis of the testimony of the witnesses 
Peterson and Marcellini nevertheless shows that the prior Republic- 
Dodge and StuU machines, which were largely dwelt upon by the de- 
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fense, and whîch were constructed by Mayer, were not wholly free 
from the objection due to the présence ot a cold zone and retarded 
eificiency., The testimony of the witness Babcock, who made test sheets 
of coated paper on the Mayer machine in suit with various kinds of 
coating, would certainly indicate that a step in advance had been made 
in coating machines by which waste of both paper and dope was 
largely decreased. The expert witness Macomber testified that the 
Pulsifer and Pembroke patents showed coating machines of a différ- 
ent type from Mayer's machine, wherein a thinner coating of the dope- 
proved efficacious. 

2. It was not strictly correct to state in the prior opinion that the 
Lake British patent disclosed an idler interposed between the dope 
roU and the scraper. The spécification says that "8 is the scraper 
for the underside of the paper strip after it passes from the first ink 
roller 5," "a guide roller 9 is provided for the strip after it leaves the 
first scrape or doctor 8," and "strip 8 passes from the inking mechan- 
ism, or mechanisms, over a drum D, which is made cold to harden the 
wax," thus indicating that the paper passes directly from the dope 
roU to the scraper and then to the idler 9 ; but the arrangement of the 
roll nevertheless was such that the efficiency of production of com- 
plainant's patent was not attained, as the paper had to travel through 
a cold zone. 

3. The questions of the ownership of the Stull machine and of 
whether or not it was an expérimental machine are sufficiently treated 
in the former opinion. 

4. When it is considered that ail the éléments of claims 47, 48, and 
49 were used in combination to complète the automatic opération of 
coating, unroUing, and then rolling up the paper, the claims, notwith- 
standing the présence bf friction drives in the Pembroke, Pulsifer, and 
Republic-Dodge machines, are not for an aggregation. The question 
is not free from doubt, but as the various éléments were ail used to- 
gether in combination, I think the doubt should be resolved in favor 
of the validity of said claims. 

The pétition for rehearing is denied. 



HALL PEINTING PKBSS CO. et al. v. GEOEGB MANN & CÔ., Limited, et al. 

(District Court, S. D. New York. December 11, 1916.) 

No. B 33-178. 

Patents <©=»328 — Invention— Peinting Machine. 

The White patent, No. 770,488, for a rotary planograpWc transfer 
prlntlng press, and relatlng to the devlce for trlpplng the transfer cyUnder 
when a sheet Is mlssed, held vold for lack of Invention, In vlew of tie 
prior printlng press art. 

In Equity. Suit by the Hall Printing Press Company and the Miehle 
Printing Press & Manufacturîng Company against George Mann & 
Co., Limited, George C. H. Wichmann, Arthur B. Evans, and Harold 
Dawson. On final hearing. Decree for défendants. 
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This Is the usual MU for Infringement of a patent. The machine Is In 
the art of rotary planographic transfer printlng presses, the patent, No. 
770,488, belng for the "tripplng," or movement of the middle or transfer 
cylinder from the other two ; such movement belng wlthln the control of 
the iiressman, with sufficlent speed to remedy the dliBcultles otherwlse arls- 
Ing whenever a sheet is mlssed. In machines of thls charaeter the "form," or 
printing, cylinder, whlch is furthest removed from the Impression cylinder, 
has a sector of Its periphery covered by the printing surface, whlch gener- 
ally consists of a zinc or alumlnum plate tlghtly stretched, and upon each ro- 
tation Inked by varions Inking and danipening devices whlch are well known 
in the art. The second, or transfer, cylinder, which contacts with the "form," 
also has upon a sector of Its periphery a rubber "blanket," so called, which 
takes the ink impression from the aluininum plate lu suûicient quantity to 
do the printing. Having received the ink from the alumlnum plate, the trans- 
fer cylinder continues to rotate, and eventually contacts with the thii-d, or 
impression, cylinder. When ail goes well, the sheet séparâtes the impression 
cylinder from the transfer cylinder during that part of the cycle when the 
transfer blanket Is in contact; but, if a sheet be missed, the blanket will 
print upon the impression cylinder, losing a part of its ink. As the transfer 
cylinder continues to rotate, the zinc pliite, which itself has been re-iuked by 
the ink roUs, will give It a double quantity. The resuit will be that the. 
next sheet will not only get upon its front too gieat a quantity of ink, but it 
will receive an offset from the impression cylinder upon its back, and thus it 
will be ruined. The invention consists In the mechanlsm by which the 
transfer cylinder may, be immediately moved out of contact with both the 
form cylinder and the impression cylinder, as soon as the operator sees that 
he has missed a sheet. This is accomplished by mounting the transfer cylin- 
der eccentrically in a way quite common in the arts. The claims in suit 
are the followlng: 

"13. In a printing machine, the combination of a planographic form-carrylng 
cylinder, ink and water rollers adjacent thereto, a transfer cylinder having a 
yielding surface, an impression cylinder, and means for separatiug the trans- 
fer cylinder from both the form cylinder and the impression cylinder, sub- 
stantially as described." 

"15. In a printing machine, the combination of a planographic form-carrylng 
cylinder, ink and water rollers adjacent thereto, a transfer cylinder having a 
yielding transfer surface, an Impression cylinder, and means for moving the 
transfer cylinder to place the transfer cylinder out of printing relation with 
both the form cylinder and the impression cylinder, when deslred, substantial- 
ly as described." 

"23. In a printing machine having a planographic form-carrylng cylinder, 
the form consisting of a métal sheet, clamps for holding said sheet to the 
cylinder, a transfer cylinder having a yielding blanket and straining déviées 
for said blanket, and an impression cylinder, means for moving the transfer 
cylinder to place the transfer cylinder out of printing relation with both form 
cylinder and the impression cylinder, substantlally as described." 

The défendant raised two questions, invalidity and double patenting. As 
the second point is not considered In the claim, the facts are not given in re- 
gard to it. 

Charles C. Linthicum and George F. Seuil, both of New York City, 
for plaintiflFs. 
Victor D.' Borst, of New York City, for défendants. 

LEARNED H AND, District Judge (after stating the facts as above). 
In this case infringement, though not formally conceded, is so obvious, 
however the claims be taken, that I may pass it over without more. 

The next — and, as I view it, the only — question is of validity un- 
der the prior art. To an intelligent understanding of the patent it is 
necessary to consider what is the art of rotary planographic printing 
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and how ît grew. It represents in fact the convergence of two quite 
independent branches of the printing art : First, lithography, which, 
as its name implies, is the printing from a flat stone béd; and, sec- 
ond, the rotary press. Each of thèse arts was very old at the begin- 
ning of the twentieth century, but they had, at least in the United 
States, never been combitied. In lithography no substance had for long 
been perfected which could be rolled upon a cylinder, without which 
the flat bed remained a necessity. It is true that the German patent 
to Bohn & Huber, which was applied for in April, 1893, was for a 
rotary planographic press ; but either it was not successful, or its use 
was confined to Germany, because there had appeared nothing of the 
sort in the United States before 1901. In September of that year 
White, the patentée hère, filed his application for a true rotary indi- 
rect planograph, which resulted in patent No. 705,180; but the record 
does not show that it was ever made and used. It was a modification 
of his earlier rotary direct press, patented in No. 689,527, and was in- 
tended only for heavy materials, such as tin, glass, and the like. In 
August, 1903, Rubel planned a true rotary indirect planograph, which 
was worked out by Tucker, and bore the name of aie capitalist, Kel- 
logg, who put it out. This press was for printing paper and completed 
the art. The question in this case tums wholly upon the relative move- 
ments of the cylinders in such a press as Kellogg's. 

I hâve presupposed heretofore, with substantial accuracy, that ail ro- 
tary presses, not of planographic t)rpe, printed directly from the form 
cylinder. A patent like Clause, 585,907, was an exception in the art, 
and the rubber transfer sheet was apparently added for printing on tin 
or other hard substances. The transfer cylinder was, however, well 
known in the lithographie art, at least in the early 80's, and had been 
thoroughly developed just, as it appears, after the rotary planograph 
went into use. 

In both kinds of press, the rotary direct and the indirect lithograph, 
obviously the pressman would occasionally miss a sheet, because we 
are considering always a sheet-fed press, and no one has yet made an 
automatic sheet feed. When this happened in the direct rotary press, 
if it kept running, the form would touch the impression cylinder and 
ink its surface. The next sheet would therefore carry an offset on its 
back, and the next, and so on, till the impression cylinder had been 
cleaned by successive sheets. It became, therefore, practically a neces- 
sity to trip the impression cylinder from the form, or the form from 
the impression cylinder, and the art responded to the need in repeated 
instances. In some of the patents cited by the défendants this purpose 
expressly appears : Toyc, 557,626, page 3, lines 85-1 12 ; White, 689,- 
527, page 2, lines 65-67. A very common means of tripping the press 
was to mount the impij-ession cylinder eccentrically, and hâve a hand 
lever or pedal by which the operator could throw it out of contact with 
the form, by a device similar to that shown in Fenner, 276,015. Some- 
times it was the impression cylinder that was moved, as in Hawkins, 
272,835, and many others cited by the défendants; sometimes it was 
the form, as in the little auxiliary cylinder of Buxton et al., 405,009, 
Figure 8, cylinder B, or in Spalckhaver, 703,491. Thus, in the rotary 
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press art, the séparation of the cylînders for ail the purposes which 
White's présent patent shows was a well-understood commonplace. 

The same need was diflferently answered in the lithographie press, 
because of its différent constitution, and of the necessarily intermittent 
nature of its opération. It must be remembered that the printing stone 
must by hypothesis be flat, and its movement therefore rectilinear. 
Obviously that movement must therefore be reciprocating, and if it 
was coupled directly with an impression cylinder it was equally neces- 
sary that during the return stroke the contact between them should 
be in some way broken. When indirect lithographie presses came in, 
the contact between the transfer cylinder and the stone had also to 
be broken in the same way, though the transfer and impression cylinder 
might remain together. Whether there was or was not a transfer 
cylinder, the séparation of the bed stone from its contact during the 
reciprocating movement was accomplished by cutting away enough of 
the transfer or impression cylinder to eflfect a clearance at the proper 
part of its circumf erence. The cylinder was then automatically stopped 
when the stone was to return, and the clearance was enough to keep 
the face of the stone from being smudged. The impression cylinder 
was likewise stopped, and in contact with the transfer cylinder, during 
this portion of the cycle, if the press was indirect. In such a press, 
if the sheet were to be missed, however, the impression roller and the 
transfer cylinder would begin to rotate again on the next stroke, and 
the impression cylinder would carry off the ink from the transfer, and 
the transfer cylinder itself would be inked twice by the stone. Hence 
the same necessity arose for some device by which thèse results could 
be avoided, and this device was only a prolongation of the stasis of both 
cylinders for one and one-half cycles, instead of one-half a cycle. 
While this effected a séparation of stone from transfer, it did not move 
them apart. Ford likewise devised a séparation of the impression 
from the transfer cylinders in such machines ; but it was not necessary 
to use this when a sheet was missed, and it was not in f act capable of 
being used for that purpose. 

Such was the situation in each of the two lines which converged in 
the first years of the century to form the rotary planograph transfer 
press which is hère in question. The press being the old lithographie 
transfer press in which the stone was superseded by a rotary cyUnder, 
it must be apparent that the same problem arose when a sheet was 
missed as had arisen in each of the arts from which it was descended. 
Therefore it took no invention from the vantage ground of prior ex- 
périence to see that there must be either a stasis of the machine, or a 
séparation, not only of the transfer and the form, but of the impres- 
sion and the transfer. A stasis of the press was well known to be a 
disadvantage ; indeed, its avoidance was one of the important reasons 
for a rotary press. The throwing out of the cylinders was therefore 
directly indicated by the whole history of the rotary direct presses. 
But to abandon the stasis as a means involved with equal obviousness 
the séparation of ail three, because, though the form were separated 
from the transfer cylinders, the latter would smudge the impression 
roller and print a set-oflF on the back of the next sheet, and, though 
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the impression were separated from the transfer, the form would 
smudge the transfer, or at least give it too much ink for the next sheet. 

The first efforts at a rotary planograph which appear to hâve been 
made in the United States, as has been said, were those of White 
himself, in his machine described in 705,180 and 705,181, and this press 
was not for the printing of paper, but of thick materials, such as tin 
or the Hke. White combined the impression and the form cylinders 
into one, . and put his transfer cylinder above that. It f ollowed that 
this transfer cylinder must bob up and down, since it must at once al- 
low for a substantial space betsveen itself and the impression roUer 
when the métal sheet was being printed, and must be in direct and 
more or less forcible contact with the form cylinder when it was to be 
inked. This White accomplished by a complicated toggle joint, which 
is not important hère, except to say that he annexed a tripping device 
by which the transfer cylinder could be permanently kept out of en- 
gagement with both the form and the impression cylinder. Moreover, 
it is quite apparent from Figure 5, if proof were necessary, that White 
regarded two cylinders and three as interchangeable. Hère, then, was 
an incontestable exampîe in the prior art of a transfer cylinder which 
was movable into and out of position with the form and impression 
cylinders, except that thèse chanced to be united into one. 

However, the défendant distinguishes this patent by the fact that, 
if this machine be used on paper, the tripping mechanism will not 
work, because the upper limit of the transfer cylinder's motion is fixed 
by a set-screw, S0, which détermines the pressure upon the métal sheet 
to be printed; the set screw being stopped by the frame when the 
sheet is passing through. Hence, they say, if the set screw were 
so fixed as to print paper, the transfer cylinder must always contact 
with the lower cylinder, which carries the two surfaces. This is plaus- 
ible, but unsound, as White's earlier patent, 689,527, for a direct ro- 
tary press, discloses. This was obviously the immédiate ancestor of 
the planograph of 1901, as any study of its détails will show. It had 
two inking surfaces and two printing forms, ail upon the same cylin- 
der, and the transfer cylinder of 705,180 was still an impression 
cylinder. White had, moreover, in this press to provide for the sép- 
aration of thèse cylinders whenever the inking surfaces became 
tangent with the impression cylinder, and this he did by a cam groove, 
precisely the .same as in 705,180. AU he did was to take over this 
earlier press, consolidate his two form surfaces into one surface, 
change one of his inking surfaces into an impression surface, and 
make over his impression cylinder into a transfer cylinder. Of course, 
I am not suggesting that this was not an invention; I am trying to 
come at changes in the mechanism. When he had donc this, how- 
ever, his machine would not work, for one reason, which was that, 
when the impression surface of this reconstituted machine was op- 
posite the now transfer cylinder, the toggle was broken, and that 
cylinder, having no stop, would separate by as much as the resilience 
of the springs, J7, allowed. Hence he found it necessary to add 
the set screw and the stop, i?5, in his patent. But ail this' 
was because he wished to print on thick sheets. The press, 689,- 
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527, as it stood, from which he got his idea of a rotary indirect plan- 
ograph, would hâve been more easily adapted to paper printing than 
to métal sheet printing. Ail White had to do in that case with the 
large cylinder was to change one form surface into an impression 
surface, and eliminate one inking surface. His trip would then hâve 
operated when a sheet was missed, exactly as he had expected it to 
do when the press was direct. He had, in short, to work out an 
added difficulty, just because he did not confine it to printing paper. 

A comparison of thèse patents, therefore, shows a greater depart- 
ure from patent 689,527 in 705,180 than in the patent in suit, of 
course assuming that a single cylinder with two surfaces is an obvions 
équivalent for two cylinders, as White has confessed in Figure 5 
of patent 705,181. If so, it can hardly be said that there was any 
invention in the patent in suit over 705,180 and 705,181. It is ap- 
parent that the only^ reason why thèse patents do not answer the 
patent in suit is because White was not alming at a paper press at 
that time, but at métal sheets. This, indeed, he says himself (ques- 
tions 73-75, in rebuttal). He had in mind the possibility of printing 
paper, but it was not till after the Kellogg press came out that he 
made the trial. Indeed, I am not sure that he did not think his dis- 
closure adéquate aiready to the printing of paper (705,180, page 2, 
lines 20-32; 705,181, page 1, Hnes 92-99). Why the art continued 
to the idea that a rotary transfer lithographie press must be used on 
heavy material the record does not show ; but it does show, I think, 
beyond the possibility of doubt, that the reason did not lie in anj^ 
difficulty in separating the cylinders, which is the important matter 
hère. It is, of course, possible to let any new combination paralyze 
our whole thinking and to stand inert before it, mouthing sententious- 
ness; but, if we are to exert ourselves in such cases to examine just 
what the advance is, I can hâve no doubt that we must find it did 
not lie in the combinations hère claimed. 

Yet, even laying aside White's earher patents, I think that the same 
resuit foUows from the art as a whole. The Kellogg press was com- 
pleted in August, 1903, though ail the cylinders were without trip- 
ping devices. The machine had been used, however, hardly a month 
when it became apparent that some arrangement was necessary to 
trip the impression roller when a sheet was missed, and this feature 
was added at once without difficulty, borrowing from the rotary art. 
It is quite true that the machine still left the transfer and form cylin- 
ders always in connection, and was to that extent not an anticipation. 
What is invention in this aspect, therefore, dépends upon whether, 
taking the art as a whole, that step is enough. Invention is, of course, 
not susceptible of certain formulation; but I hâve no doubt that such 
a change is not enough. The first inventor tripped the cylinder which 
he had seen tripped before — ^the impression cylinder. He did not 
think to trip the transfer cylinder, probably because the thing was 
new. I agrée that it was not immediately obvious that the transfer 
cylinder should also be tripped, but I entirely décline to recognize 
as invention every advance which is not immediately forecast as the 
art progresses. In the lithographie art the transfer cylinder had 



668 237 FEDERAL EBPOETEE 

always been kept separated, when the sheet was missed. It was ab- 
solutely inévitable, as soon as the rotary planograph went into opéra- 
tion, that the same necessity would deyelop as had developed in the 
old stone presses. The art carried the "problem" implicit in it in 
such wise that not the stupidest artisan could hâve eventually failed 
to recognize it. As soon as it was recognized, the means lay aiready 
at hand, means even applied aiready in the same case in 750,180, and 
generally in ail the rotary presses. With means at hand and need 
inévitable, what room is there for invention ? 

Nor is the case one where such a priori considérations are upset 
by the history of the indilstry. The case is not one where men were 
waiting for this élément, which, when once discovered, liberated an 
art and created a new industry. Therè is not the slightest reason 
to suspect that this combination had anything to do with the time at 
which rotary planogi-aphic transfer presses appeared. Indeed, we 
know the contrary, because we know that Kellogg's was the first, 
and did not hâve it. Just what the art waited for does not certainly 
appear; but there had been no tentative and unsuccessful efforts, 
which, failed because no one could manage the séparation of cylinders, 
or because no one saw that cylinders should be separated. Under 
such circumstances it would, in my judgment, be a whoUy gratuitous 
bestowal to give White a monopoly of the whole industry by virtue 
of a détail which he had in fact himself disclosed more than two years 
before. 

In this view, it becomes unnecessary to consider the question of 
double patenting. 

Bill dismissed, with costs. 



JOHNSTON V. DAVENPOET BRICK & TILE CO. 
(District Court, S. D. lowa, Davenport Division. April 3, 1916.) 

1. Patents <®=»168(2) — Constbuction — Estoppel bt Pboceedings in PA-mirr 

Office. 

Whlle a patentée, who acquiesces In the rejection of his clalm, and 
abandons It on références clted In the Patent Office, and accepts a patent 
' on an amended claim, Is thereby estopped f rom malntalnlng that the latter 
claim covers the combination shown In the références, and that it bas the 
brea4th of the abandoned claim that was rejected, that is the llmlt of the 
estoppel. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 244; Dec. Dlg. 
®=>168(2).] 

2. WoRDS AND Phrases — "Adjacent." 

The word "adjacent" Is not inconsistent with somethlng Interrenlng, 
but Is to be construed with référence to Its context (dting Words and 
Phrases, First and Second Séries, Adjacent.) 

3. Patents ®=»226 — Infbingement. 

Directions glven to purchasers of an Infrlpglng article, made and sold 
by a défendant, as to the manner of Its use, cannot évade infrlngement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 357; Dec. Dlg. 
ig=»226.J 

4. Patents <S=»328 — Validitt and Infeingembnt. 

The Johnston patent. No. 1,044,533 for forms for openings in buildings 
held valid and infringed. 

ig-^Ffir other cases see same toplc & KBY-NUMBBR In aU Key-Numbered DlsesU & Indexe» 
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In Equity. Suit by David S. Johnston against the Davenport Brick 
& Tile Company. On final hearing. Decree for complainant. 

Orwig & Bair, of Des Moines, lowa, for complainant. 
C. C. Bulkley, of Chicago, 111., and R. B. Cook and Walter M. 
Balluff, both of Davenport, lowa, for respondent. 

WADE, District Judge. There can be no serious question that the 
patent issued to the plaintiff is valid. It is the contention of the 
défendant that it is extremely limited in its eflfect, because (a) of 
the language used, and because (b) of the proceedings in the Patent 
Office. So far as the proceedings in the Patent Office are concerned, 
I do not think that the plaintiff is estopped from claiming the full 
benefit of ail language used in his claims. 

[1] The effect of rejection of claims and amendment thereof is 
fully discussed in the cases cited by counsel for the défendant, and 
especially in the récent case of New York Scaffolding Co. v. Whitney, 
224 Fed. 452, 140 C. C. A. 138, in which Judge Sanborn again em- 
phasizes and amplifies the rule that: 

"Whlle a patentée who acquiesces In the rejection of hls elaim, and aban- 
dons it on références cIted In the Patent Office, and accepta a patent on an 
amended clalm, Is thereby estopped from maintalnlng that the latter elalm 
covers the combinatlon shown In the références, and that it has the breadth 
of the abandoned clalm that was rejected, that is the llmit of the estoppel. 
One who does not abandon, but Inslsts upon and sustalns, hls flrst clalm, Is 
not estopped, and one who acquiesces in the rejection of hls clalm, because it 
is sald to be antlclpated by other patents or références, is not thereby estopped 
from claiming and securing by an amended clalm every novel and useful im- 
provement that Is not descrlbed in those références." 

Under this rule, and under the language used in amending the claim, 
I do not think there is any estoppel against a construction which 
gives to the language used the full meaning thereof. 

Now, as to the language used: It is stienuously insisted that be- 
cause in the claims it is said, "Said rods being designed to rest 
adjacent to the frame of a building, and to hold the same spaced 
apart from the central portion of the channel bar," that the plaintiff's 
patent only covers the use of the rod wheri the end of the wall is 
built up against the rod; and it is contended that the défendant, by 
directing such construction as will end the wall within the channel 
bar at a point where the wall will not touch the rod, avoids infringe- 
ment. 

[2] To hold that the language of the claims in patent in suit lim- 
its the use of the device to a construction in which the tile or brick 
comes in contact with the rod, places too narrow a meaning upon 
the word "adjacent." 

"We reallze that the word 'adjacent' does not at ail tlmes mean adjolnlng 
or abuttlng ; but It is many tlmes so used, and the purpose of Its use Is to be 
known from the context. Synonyms of the word are 'abuttlng,* 'adjolnlng,' 'at- 
tached,' 'beside,' 'bordering,' 'close,' 'eontlguous,' 'nelghboring,' 'next,' and 
'nigh.' " Wormley v. Board of Supervlsors, 108 lowa, 232, 78 N. W. 824. 

"The word 'adjacent' Is not Inoonsistent wlth something Intervenlng. The 
word 'adjolnlng' Implies a doser relation; its prlmary meaaing, to 'lie next 
to,' to be In contact wltb,' excludlng the idea of any intervenlng space. Yard 
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V. Océan BeacK Ass'n, 49 N. J. Eq. (4 Dlck) 306, 24 Atl. 729, 731; Peverelly v. 
People, 3 Parker, Cr. K. (N. Y.) 59, 69." 1 Words and Phrases, 185, 186. 

"That which Is 'adjacent' may be separated by some Intervenlng object ; that 
which Is 'adjoinlng' must toueh In some part, whlle that whlch Is 'contiguous' 
must touch entlrely on one sldè. Baxter v. York Eealty Co., 128 App. DIv. 79, 
112 N. Y. Supp. 455, 456 (quoting and adoptlng the définition In Crabb's Eng- 
lish Synonyms)." 1 Words and Phrases (Second Séries) p. 111. 

"The Word 'adjacent' is at least somewhat Indefinlte. It means 'to lie near, 
close, or contiguous.' Webster." Dunker v. City ot Des Moines, 156 lowa, 
292, 136 N. W. 536. 

Taking the entire prcxeedings în the Patent Office and the lan- 
guage used in the claims, I do not believe that it was intended to 
provide for a use and construction which required the end of the wall 
to be fitted up "snug" against the spacing rod. 

It is true that its function is described "to hold the same spaced 
apart from the central portion of the channel bar," but I think this 
should be construed to mean that the rod serves as a barrier to ex- 
tending the ends of the tile or brick into the web of the channel bar. 
If a wall were to be carefully constructed with référence to a definite 
termination, at a point one inch within the space between the flanges, 
the rod would serve no purpose except for anchorage. But as a 
spacing rod it serves a definite purpose. Workmen might be care- 
less in cutting or breaking tile or brick, but, no matter how careless 
one might be, the spacing rod prevents any of the tile or brick 
from being inserted so as to form an obstruction to the proper 
filling of the space with cément when the wall is finished. Time in 
adjustment can be saved by this guard against improper extension. 
There is nothing in the language of the patent, fairly construed, which 
requires the wall to be built with a uniform ending, or upon exact 
measurements, because this rod stands as a safeguard so far as the 
required space is concerned. 

Much value is attributed to the solid column or post, with the 
cément surrounding the rod, which is produced by the construction 
described by the défendant. The only différence between such column 
or post, and the column or post produced under the patent of the 
plaintiff, would be that the rod is more fully and uniformly sur- 
rounded by cément; but in either construction the rod to a large 
extent, if not wholly, would be surrounded by cément, because the 
évidence shows that, when this wet cernent is thrown into the open- 
ing, it extends out into the tile, as one of the witnesses explained it, 
the distance of a foot. So that I cannot hold that, because of the 
language of the patent, the same structure can be used by an un- 
licensed person, and infringement avoided, simply by direction to 
purchasers to insert the brick or tile in such position that they will 
not touch the rod. 

But défendant contends that, under the language of the patent, the 
rods, in order to infringe, must be "secured to the central portion 
of the channel bars" direct, as in the plaintiff's construction. Wifh 
this I cannot agrée. The construction used by the défendant, where, 
instead of having the rod directly fastened to the web of the chan- 
nel bar, it is fastened to the lîanges by a plate riveted to each flange 
with a rod inserted through a hole in the plate, is to my mind a 
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mechanical équivalent of the structure described in the patent. Any 
mechanic who was asked to find a method of fastening différent from 
that used by the plaintifif would readily provide the very thing the 
défendant is using. 

But it is contended that the construction used by the défendant 
strengthens the flanges. If the flanges needed strengthening, any 
mechanic would adopt the means employed for that purppse. It is 
also claimed that the flanges in the def endant's construction are wider 
than in the plaintiflF's construction, but thèse are détails which are 
not limited by the plaintiff's patent. 

[3] It is finally contended that, even if the défendant is using a 
construction covered by the plaintiflf's patent, its direction to purchas- 
ers and persons building silos that "ail blocks are to be pushed into 
frame for a distance of one inch only" protects against infringement. 
I cannot agrée that any directions with référence to the use of a pat- 
ented article which is sold, can évade infringement. 

"Infringement Is the unauthorized making, using, or selling for practlcal 
use, or for profit, of an Invention covered by a valld claim of a patent durlng 
the life of the patent. It may involve any one or ail of the acts of making, 
using, and selling. It is therefore an infringement for an unauthorized person 
to make a patented machine for use or for sale, though in fact It is neither 
used nor sold." 1 Rogers on Patents, 137. 

[4] There will be a decree in favor of the plaintiff, enjoining the 
défendant from infringing as prayed, and, unless the parties can 
agrée upon the matter of damages, the same will be referred to a 
master by order hereafter madè. Counsel for plaintiff will prépare 
decree and submit it to counsel for défendant, who may file objec- 
tions to the form thereof, and the same will be submitted for signa- 
ture; such decree to préserve ail proper exceptions. 



BAYLET & SONS, Inc., v. BRAUNSTEIN BEOS. CO. 

(District Court, S. D. New York. December 6, 1916.) 

Patents <®=310(1) — Suit for Infringement — Requisites of Bill. 

New equity rule 25 (198 Fed. xxv, 115 0. G. A. xxv), providing that a 
biU shall contain "a short and simple statement of the ultimate facts 
upon which the plaintifC asks relief," bas not changed the former rules of 
pleading in infringement sults, which requlre the plaintifC to allège, not 
only that he was the first original and sole Inventer of the invention of 
the patent, but also a compUance with the négative requirements of the 
statute to entitle him to a patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 507-514, 519; 
Dec. Dig. <@=»310(1).] 

In Equity. Suit by Bayley & Sons, Incorporated, against the Braun- 
stein Brothers Company. On motion to dismiss. Motion sustained. 

This is a motion to dismiss a bill In equity for infringement of a patent. 
The relevant allégations are that George W. Bayley was "the flrst, original, 
and sole inventor of the new and useful improvement In electric light fixtures, 
and was entitled to a patent therefor under the provisions of the statutes in 
such case made and provlded, and on the 4th day of June, 1915, made an appli- 

^ssFor other casea see same toplc & KEY-NUMBER In ail Key-Numliered Dlgests & Indexes 
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cation in due form of law to thc Commlssioner of Patents of the United 
States and complied wlth the requlrements of the laws In such cases" ; that 
later the applicant assigned hls application to the plalntlff, and "on the 12th 
day of October, 1915, letters patent of the United States No. 1,156,454 were 
granted on the said application" to the plalntlfC. The purpose of the motion 
is to test the question whether the new equlty rules hâve changed the former 
requlrements of pleadlng in patent causes. 

C. A. Weed, of New York City, for the motion. 
Walter H. Pumphrey, of Chicago, IlL, opposed. 

LEARNED HAND, District Judge (after stating the facts as above). 
Every one concèdes that the patent itself is only prima facie proof of 
the patentee's right to his monopoly. To allège the patent alone, there- 
fore, is to allège évidence, and not the "ultimate facts" required by 
rulé 25 (198 Fed. xxv, 115 C. C. A. xxv). The only question that can 
arise is, what portions of the statute which define his right shall be 
regarded as provisos and what exceptions. It was well settled before 
the rules went into effect that the plaintiff must allège, not only that 
he was the first, .original, and sole inventor, but also compliance with 
the négative requirements of the statute. Blessing v. Copper Works 
(C. C.) 34 Fed. 753; Coop v. Institute (C. C.) 47 Fed. 899; Consoli- 
dated Brake-Shoe Co. v. Détroit Steel & Spring Co. (C. C.) 47 Fed. 
894; Goebel v. Supply Co. (C. C.) 55 Fed. 827; Hanlon v. Primrose 
(C. C.) 56 Fed. 601; Ross v. City of Ft. Wayne (C. C.) 58 Fed. 404; 
Hutton v. Seat Co. (C. C.) 60 Fed. 747 ; Diamond Match Co. v. Ohio 
Match Co. (C. C.) 80 Fed. 118; Rubber-Tire Wheel Co. v. Davie (C. 
C.) 100 Fed. 85 ; Elliott & Hatch Book-Typewriter Co. v. Fisher Type- 
writer Co. (C. C.) 109 Fed. 330. Since the new rules went into effect, 
some différence of opinion has arisen. Judge Ray has held, in Max- 
well Steel Vault Co. v. National Casket Co. (D. C.) 205 Fed. 515, 
that the old rule applies. But Judge Tuttle held the contrary, in Zenith 
Carbureter Co. v. Stromberg Motor Devices Co. (D. C.) 205 Fed. 158. 

I cannot see that the new rules can hâve changed the pleading at 
ail. They only incorporate what was the practice of every good 
pleader before. The equity bar got into verbose habits, but those hab- 
its were never proper, except for the fact that, by loading the bill 
with "proper charges," the discovery could be made more spécifie. It 
therefore was necessary to put much évidence in the bill. That re- 
quirement has been eliminated by the rule, so that the bill is now, what 
it always ought to hâve been, a mère pleading, and not a "charge" of 
évidence to be answered. But the rules did not and could not change 
the necessity of a statement by the party having the affirmative of the 
"ultimate facts" on which his right dépends. Nevertheless, I hope we 
shall not retum to the old idle verbiage, which incumbered a bill for 
înfringement. Whether we do or not dépends upon the instinct of 
workmanship of the bar. 



PACIFIC COAST PIPE CO. V. CONRAD CITY WATER CO. 673 

PACIFIC COAST PIPE CO. v. CONRAD CITY WATBE CO. et aL 

CDistrict Court, D. Montana. October 19, 1916.) 

No. 55. 

1. COUBTS ®=5280— JUEISDICTIONAL QUESTIONS— PRESENTATION. 

In a suit In the fédéral District Court, alleglng tliat an attachment 
against a water Company sued out in sucti court was fruitless, and seeli- 
ing to hâve such attacbment adjudged to be prior to a mecbanic's lien, smt 
to foreclose which was brought by one of the défendants in a state court, 
in which suit a receiver was appointed, who took possession of the attach- 
ed property, questions as to whether the jurisdiction of the state court 
excluded that of the fédéral District Court should hâve been presented to 
the latter court In limine. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 81&-818; Dec. 
Dlg. (S=>280.] 

2. Courts <3=>280 — Jurisdiction — Waiver. 

In such suit, questions as to whether the r)roceeding in the state court 
precluded the jurisdiction of the fédéral court could not be waived, slnce, 
even if the parties consented, the court \\ould not knowingly Invade the 
jurisdiction of another court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 81&-818; Dec. 
Dig. <©=280.] 

8. CoBPOEATioNs <®=»469 — Attachment — Priobity — Invalid Bonds. 

In such suit, plaintlff's attachment and judgment were entitled to 
priority over tlie défendant eomjiany's bonds, invalid because issued to 
secure pre-existing debts, in violation of the provision of Const. Mont, 
art. 15, § 10, that no corporate bonds shall issue, except for labor done, 
services performed, or moiiey or property actually received. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1832 ; Dec. 
Dig. (@=>469.] 

4. Courts i$=>500 — Jukisoiction of State Court — Possession of Keceiveb. 

Although a mechanic's lien against a water company was a fiction, and 
the foreclosure thereof and of a trust deed and a receivership were for 
ulterlor purposes, the buit was within the staté court's equity jurisdic- 
tion, and it might lawfully, though impro\ideutly, appoint a receiver; but 
if the receivership w;>s void, and the receiver was appointed without jur- 
isdiction, his possession would not be that of the state court, and would 
not affect the jurisdiction of the fédéral court in a suit iuvolving the 
property. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1407, 1408; Dec. 
Dig. ©=3Ô00.] 

6. Courts <S=>509 — Jurisdiction of State Court — Review. 

Tlie sufliciency of the complaint and the évidence before the state court, 
in a proceeding to foreclose a mechanic's lien and a trust deed to secure 
bonds a'nd for a receivership. cunnot be questioned in the fédéral court In 
a suit Involvlng priorities against the same property, but only in the court 
empowered to review the state court. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1364-1371; Dec. 
Dig. ©=509.] 

&, Courts <®=3501 — Jurisdiction of Fédéral Court — Suit Against State Re- 
ceiver. 

Where the state court's appointment of a receiver was valld, a suit in 
the fédéral court against the receiver, without leave of the state court, is 
a trespass against that court, upou which no rlght can be founded, and 
wiU not be entertalned by the fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1409; Dec. Dig. 
<S=»501.] 

^ssFoT otber cases see same toplc & KE!Y-NUMBER in ail Key-Numbered Dlgests & Indexes 
237 F.— 43 
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7. OOOBTS «=j500 — OoNFLIOTIKa JUEISDICTION — POSSESSION OF PbOPEBTT — RE- 

CEIVEBSHIF. 

Where a receivershlp In a suit agalnst a water company to foreclose a 
mechanic's lien merged In a foredosure suit by the trustée in a trust 
deed to secure the company's bonds and for a receivershlp, wlthout Inter- 
regnum In the state court's possession ot the property, In whlch a pend- 
ing suit In the fédéral court could attach, the state court was vested wlth 
optlonal exclusive Jurlsdictlon to hear and détermine ail œatters affectlng 
title, possession, and control of the property. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1407, 1408; Dec. 
Dlg. «=s500.] 

8. COUBTS ©=5497 — COWFLICTINQ JtTBISDIOTION — ^POSSESSION OF PeOPEBTT — EF- 

FECT OF ATTACHMENT. 

An attachment of a water company's realty by flUng notice thereof 
with the recorder of the county of the realty's sltus created but a lien 
for securlty to pay the Judgment, and did not draw the realty into the 
fédéral court's custody, and was no barrler to other liens and to an 
actual seizure by the state court in a subséquent receivershlp pro- 
ceeding therein. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1386, 1397, 1398, 
1404-1406; Dec. Dig. <S=»497.] 

In Equity. Suit by the Pacific Coast Pipe Company against the Con- 
rad City Water Company and others. Decree for défendants, 

Day & Mapes, of Helena, Mont., for plaintiff. 
O. W. McConnell, of Helena, Mont, and J. A. McDonough, of Great 
Falls, Mont., for défendants. 

BOURQUIN, District Judge, In this court in a law action in per- 
sonam plaintiff procured an attachment of the défendant water com- 
pany's realty, and recovered judgment against said défendant for 
$9,000. It brings this suit, alleging that exécution upon said judgment 
was fruitless, in that, intermediate judgment and exécution, a suit 
against said défendant was brought in a court of this state to foreclose 
a mechanic's lien for $54.70, wherein allégations of insolvency, chaos, 
and probable damage to the lien claimant were made, resulting in the 
appointment of a receiver of ail said défendants' property; the re- 
ceiver then and at ail times hitherto being in possession thereof. Other 
allégations are that the mechanic's lien is invalid or inferior to plain- 
tiff's attachment, that the complaint therein was not sufïicient to con- 
fer jurisdiction upon the state court to appoint a receiver, that the 
foreclosure suit was of a scheme to hinder and delay satisfaction of 
plaintifif's judgment, and that plaintiiï's attachment and judgment are 
entitled to priority over a pre-existing $80,000 bond issue of said de- 
fendant, security for its debts. The plaintiff in the foreclosure suit, 
the receiver, the trustée in the trust deed securing the bonds, a trus- 
tée holding the bonds, and the latter's beneficiaries are joined as de- 
fendants herein. The prayer is a decree establishing priority of said at- 
tachment and judgment, a receiver, arid further relief. 

Défendants deny lack of jurisdiction in the state court, deny in- 
validity and inferiority of the mechanic's lien, deny the alleged scheme, 
deny priority of plaintifï's attachment and judgment over the bond is- 
sue, and allège that subséquent to this suit Ihe trustée in the trust deed 

^=>FoT other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & iDdezea 
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in that behalf intervened in the mechanic's lien suit, and at the same 
time, in the same court, sued to foreclose the trust deed, joining this 
plaintiff as defc'ndant, wherein the court extended the existing receiver- 
ship to the latter suit, that by reason thereof the state court has "ex- 
clusive jurisdiction of ail the affairs and assets" of the water company, 
and that the instant suit should abate for that it was instituted against 
the receiver without leave of the state court. 

[1,2] Thèse jurisdictional questions should hâve been presented to 
the court in limine, but were not, and the suit has been tried on the 
merits. They hâve not been and could not be waived, in that, even 
if parties consent, a court will not knowingly invade the jurisdiction 
of another court. As thèse issues of jurisdiction are determined against 
plaintifï, the merits will be noticed no further than they ought to be 
under tbe circumstances and for possible review. 

[3] Briefly, the aforesaid allégations of the complaint are found to be 
true, and plaintiff 's attachment and judgment are entitled to priority 
over the bonds for that the latter are invalid, having been issued and 
now and at ail times held to secure pre-existing debts, in violation of 
the Constitution of this state (article 15, § 10), wherein the water com- 
pany is incorporated, that no corporate bonds shall issue "except for 
labor done, services performed, or money, and property, actually re- 
ceived." See Chavelle v. Trust Co., 226 Fed. 408, 141 C. C. A. 230; 
In re Paper Corp., 229 Fed. 489, 143 C. C. A. 557. 

[4] If this state court receivership is void, if the receiver was ap- 
pointed without jurisdiction, his possession would not be that of the 
state court and would not affect jurisdiction herein. See Hammock v. 
Trust Co., 105 U. S. 86, 26 L. Ed. 1111. 

But, although the mechanic's hen appears a fiction, and the fore- 
closure and receivership for ulterior purposes, the suit was within the 
state court's equity jurisdiction, and wherein a receiver could be law- 
fully, even if improvidently, appointed. 

[5] The otherwise sufficiency of the complaint and the évidence ber 
fore the state court cannot be questioned hère, but only in a court hav- 
ing power to review the state court, which this court has not. See 
Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 570, 39 L. Ed. 660; 
McKinney v. Landon, 209 Fed. 303, 126 C. C. A. 226. 

[6] The appointment was valid, and since a suit against the receiver, 
without leave of the state court, is a trespass against said court, upon 
which no right can be founded, this court will not entertain it. See 
Porter v. Sabin, 149 U. S. 480, 13 Sup. Ct. 1008, 37 L. Ed. 815. 

[7] The receivership in the lien suit merged in that of the bond 
suit, and if the former suit is questionable in scope or jurisdiction, the 
latter is not; and the merger was without interregnum in the state 
court's possession of the property in which the instant suit could at- 
tach. It is settled beyond controversy that for obvions reasons, when 
property is in custodia legis, the court in possession is vested with op- 
tional exclusive jurisdiction to hear and détermine ail controversies 
aflfecting title, possession, and control of the property. Unless it con- 
sents to exercise of like jurisdiction by other courts, they are without 
such jurisdiction. Palmer v. Texas, 212 U. S. 129, 29 Sup. Ct. 230, 
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53 L. Ed. 435; Murphy v. Companv, 211 U. S. 569, 29 Sup. Ct. 154, 
53 L. Ed. 327; Wabash Ry. v. Collège. 208 U. S. 54, 28 Sup. Ct. 182, 
52 L. Ed. 379; Id., 20S U. S. 611, 28 Sup. Ct. 425, 52 L. Ed. 642. 

[8] Plaintifï's attachment of the water company's realty, by filing 
notice thereof with the recorder of the county of the realty's situs, cfe- 
ated but a lien for security to pay the judgment. See Rounds v. Foun- 
dry, 237 U. S. 308, 35 Sup. Ct. 596, 59 L. Ed. 966. It did not draw 
the realty into this court's custody and was no barrier to other liens 
and actual seizure by other courts. It is no more potent than a judg- 
ment lien, and even levy of exécution upon land, without possession, 
does not bring the land in custodia legis, does not disable another court 
from subséquent receivership over it; and, such receivership had, a 
sale upon such levy is void. Wiswall v. Sampson, 14 How. 52, 14 L. 
Ed. 322; Heidritter v. EHzabeth Co., 112 U. S. 303, 5 Sup. Ct. 135, 28 
L. Ed. 729. Hence said attachment did not disable the state court to 
appoint, and possess the property by, a receiver. 

This court is without jurisdiction, and decree for défendants. 



In re EMPRESS PHARMAOT et al. 

In re DES MOINES DKUG CO. 

(District Court, S. D. lowa, 0. D. January 18, 1916.) 

Ko. 2415. 

Bankeuptct ®=5l89 — Partnersiiip — Existiug Cbeditoes — Chattel Mobt- 
GAGE BY Partner — Record — Notice. 

The trustée, who under Bankr. Act July 1, 1898, c. 541, § 47a (2), 30 
Stat. 557, as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 
(Comp. St. 1913, § 9tî31), on his appointment becomes vested wlth ail the 
rights of a creditor holding a lien, takes the stock of the bankrupt, a 
partnership composed of N. and A., and doing business under the name 
of E. P. drug store, free of the lien of a niortgage glven thereon In the 
Individual name of N., though with knowledge of the other partner, and 
so valid between the mortgagee and flrm ; Code lowa, § 2000, declaring 
a mortgage of personalty remalniug In the mortgagor's possession void 
against "existing creditors," meanlng creditors who, without notice of an 
unrecorded lien, bave acquired a lien upon the property, and the statute 
requiring that a mortgage must not only be recorded, but indexed In the 
name of the mortgagor, in order to constitute constructive notice. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. g§ 286-289, 
291-295; Dec. Dig. ©==189.] 

In Bankruptcy. In the matter of the Empress Pharmacy and othej-s, 
bankrupts. On claim of the Des Moines Drug Company, adjudged 
by the référée a preferred claim. Reversed. 

John B. Sullivan, of Des Moines, lowa, for Drug Co. 

C. H. Miller, of Des Moines, lowa, for trustée. 

Parker & Riley, of Des Moines, lowa, for landlord. 

WADE, District Judge. Upon a hearing before the référée ît was 
adjudged that the claim of the Des Moines Drug Company should be 
allowed as a preferred claim against the estate under a chattel mortgage 

<g=3For other cases see same topic & KBY-NUMBER Iri ail Key-Numbered Dlgests & Indexes 
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covering substantially ail the assets of the estate. The chattel mort- 
gage was executed on the lOth day of February, 1914, and was signed 
by H. H. Nabers and Mrs. H. H. Nabers, and recorded February 24, 
'1914. The chattel mortgage was given to secure a note for $2,594.85, 
which note was signed by H. H. Nabers, W. J. Allen, Mrs. Emma May 
Allen, and Mrs. H. H. Nabers. The note was given for drug supplies 
and fixtures, which were purchased before the Empress Pharmacy 
Drug store was opened. Thèse goods were partially paid for in cash, 
and the balance secured by the aforesaid mortgage, and formed the 
principal, if not the full, stock with which the drug store was opened. 

The trustée in his objections, contends that the Empress Pharmacy, 
bankrupt herein, was a partnership, composed of H. H. Nabers and 
W. J. Allen, and that the mortgage executed by Nabers and his wife, 
being upon property purchased for the partnership, is invalid; and it 
is further contended that, even if valid as between the parties, it is 
void as to the trustée, because the record thereof gave no notice to 
subséquent creditors that there was a mortgage upon the assets of the 
partnership. 

That the Empress Pharmacy was a partnership there can be no ques- 
tion. The pétition in bankruptcy was filed by the Empress Pharmacy 
as a copartnership, and by the partners therein, H. H. Nabers and 
W. J. Allen. To the allégation of partnership, no objection is made 
by claimant, or any one else, so far as the record discloses. Claimant 
called as a witness upon the hearing of this claim W. J. Allen, who 
testified to the existence of the partnership as follows: 

"Q. What was the idea In starting tliat store there In the Empress Building? 
A. Put him [Nabers] as a partner and authorized to do anything that he seen 
rlght to run the store and manage It, and take care of It." "I gave him 
authority as gênerai manager to manage the store, and anything he dld was 
gatisfaetory to me In référence to the business." "Q. Isn't It a fact, Mr. Allen, 
that you were simply what Is known as a silent partner in that firm? A. I 
don't kuow how the court will take it. I didn't care for the fact to be known, 
on account of being In the whisky business. Q. It is a fact, though, Isn't it, 
Mr. Allen, that you and Mr. Nabers were iiartners in the business there? A. 
Tes, sir. Q. What name did you operate your partnership under? A. Em- 
press Pharmacy; that is what we call the store. Q. And Mr. Nabers knew 
j'ou were in partnership with him? A. Yes, sir. Q. In other words, you put 
the money In, and your son-in-law put the brains In? A. Yes, sir; as a 
partner I gave him a half liiterest in the business, If he took good care of it. 
Q. Now, Mr. Allen, I understood you said the copartnership went under the 
name of the Empress Pharmacy ; did you go under any other name, as Nabers 
& Allen, or Allen & Nabers? A. No; just Empress Pharmacy." 

Under this and otlaer évidence, there can be no question about the 
partnership in this case. 

Counsel refer to cases involving the question as to what constitutes 
a partnership. Those cases generally involve controversies between 
the partners, or as to the property of an individual claimedto be a 
partner ; but in this case upon the trial there seemed to be no question 
about the partnership. No issue was raised as to the partnership, 
Every one seemed to recognize the existence of a partnership at the 
time of the ti-ial. 

No definite time is given as to the date when the partnership was 
organized ; but, under the évidence, no other conclusion can be reached 
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thaii that the partnership arrangement was made before the goods wcre 
purchased. Allen and Nabers both conferred with claimant in regard 
to the purchase of the goods, and Allen fumished money to apply in 
part payment for the goods purchased from the claimant. The mort- 
gage "covered the unpaid portion of the purchase price." 

It is apparent from the évidence that the partnership was not dis- 
closed to the claimant, and that the mortgage was accepted in good 
faith by the claimant, in the belief that the goods were sold to Nabers 
and that he was to run the store. No spécifie inquiry upon this point, 
however, was made; but, under ail of the évidence, there is no ques- 
tion but that the mortgage, being executed with fuU knowledge of 
Allen, and for partnership goods, is a valid lien upon the partnership 
assets as between the claimant and the partners. 

But by section 47a (2) of the Bankruptcy Act, as amended by the 
act of June 25, 1910, the trustée herein, upon his appointment, became 
"vested with ail the rights, remédies, and powers of a creditor holding 
a lien by légal or équitable proceedings." 

Undér Code lowa, § 2906, a mortgage of personal property, where 
the mortgagor retains actual possession thereof, is void as against ex- 
isting creditors, and "existing creditors" means "creditors who, with- 
out notice of an unrecorded lien or title, hâve acquired a lien by attach- 
ment, or levy, or otherwise, upon the property involved." Orr v. Ken- 
worthy, 143 lowa, 6, 121 N. W. 539, 136 Am. St. Rep. 728. 

So that it is necessary to détermine whether or not the record of the 
mortgage signed by Nabers and his wife was notice of a mortgage 
upon the property of the partnership. The statute not only requires 
the recording of the mortgage, but it requires that it shall be indexed 
in the name of the mortgagor, and the notice given by the record is 
only such notice as the index discloses. A person interested need not 
examine the records beyond the index. 

Now, of course, the index to mortgages in this case disclosed a mort- 
gage given by H. H. Nabers and Mrs. H. H. Nabers. The apparent 
title of the partnership was the Empress Pharmacy ; but, whether it be 
the Empress Pharmacy, or Allen & Nabers, or Nabers & Allen, the 
index would in no manner indicate to a person searching the records 
that the partnership had given a mortgage upon its property, nor would 
the index indicate that one of the partners had given a mortgage upon 
the property, because there was nothing in the title of the partnership 
to indicate the initiais of Nabers, who was one of the partners. 

The cases relied upon by counsel for claimant do not sustain the 
proposition that the record of a mortgage given by one partner in his 
individual name to secure a partnership debt is notice to creditors of a 
lien upon the partnership assets. They do hold, and properly hold, 
that one partner may exécute a mortgage upon the partnership assets 
to secure a partnership debt ; but they do not really involve the ques- 
tion as to the effect of the record of such a mortgage, if executed in 
the name of the partner, instead of the partnership name. 

In Fromme v. Jones, 13 lowa, 474, it was held (and this is an ex- 
trême case) that the omission by the recorder of the words "& Co." 
from the firm name "Samuel Altheimer & Co." did not destroy the 
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effect of the record as notice ; it appearing that Samuel Altheimer was 
the sole partner. 

In Citizens' Bank v. Johnson, 79 lowa, 290, 44 N. W. 551, the ques- 
tion was not involved, the court saying : 

"The évidence shows quite satlsfactorily that the appellees had actual no- 
tice of ail that Is now clalmed for thèse mortgages before their attachments 
were levied upon the property." 

Davis V. Turner, 120 Fed. 605, 56 C. C. A. 669, does not inyolve the 
question, because the case is from the state of North Carolina, in which 
there is no statute requiring recording and indexing. It is the law of 
that State that a mortgage "is good against creditors from the time of 
its delivery to the register." 

I hâve made careful examination, and I find no case which holds 
that under the lowa statute, or a statute similar thereto, the record of 
a mortgage given by one partner in his individual name constitutes no- 
tice to partnership creditors. It is true that the mortgage described the 
building in which the drug store was located, but the question involved 
is not what notice the mortgage itself would give ; it is a question as 
to what notice the index of the mortgage would give. 

"The purchaser (and likewise a creditor) Is not bound to look beyond the 
proper index for ' information as to conveyances, and, if the index shows 
none, there Is no constructlve notice of any." Koch v. West, 118 lowa, 468, 
92 N. W. 663, 96 Am. St. Rep. 394. 

In view of the foregoing, it is my duty to reverse the adjudication by 
the référée ; and it is so ordered. 



STEIN et al. v. FLEISCHMANN CO. et al. 
(District Court, S. D. New York. December 7, 1916.) 

L Domicile <©=34(1) — Loss of Domicile— Eesidence Abeoau.. 

A domicile acquired in a state by a naturalized citizen does not persist 
after the citizen has given it up and Is permanently residing abroad. 

[Ed. Note. — For other cases, see Domicile, Cent. Dig. §§ 5-8, 10-23; 
Dec. Dig. ©=>4(1).] 
2. Courts <S=5307(1) — Jubisdiction— Diversitt of Citizenship — Citizens Re- 
siding Abkoad. 

A naturallzed citizen of the Dnlted States, who has abandoned hls domi- 
cile In any state in which he resided, is not a citizen of that state under 
the Fourteenth Amendment, and therefore cnnnot sue in the fédéral courts 
on the ground of diversity of citizenship. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 850, 851, 854; 
Dec. Dig. (S=>307(1).] 

8. CoTJBTS <g=>321 — JuRrsDicTioN — Aliénation — Repatriation. 

Act March 2, 1907, c. 2534, § 2, 34 Stat 1228 (Comp. St. 1913, § 3059), 
provlding that, whenever any naturallzed citizen shall hâve resided for 
two years in the country from which he came, or for flve years In any oth- 
er country, it shall be presumed that he has ceased to be a citizen, but 
that thls presumptlon may be overcome on the présentation of satisfactory 
évidence to a diplomatie or consular officer, does not make the presump- 
tlon of repatriation conclusive, in the absence of a showing before the dip- 

®s»For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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lomatlc or cônsular offlcer, in the case of a naturallzed Austrlan, In vlew 
of article 4 of the treaty with Austria (17 Stat. 836), which provides that 
an emlgrant shall not, on his return to hls original country, be constrain- 
ed to résume his former citizenship, but if lie shall of his own accord 
reacqulre it, and renounce the citizenship obtained by naturalizatlon, re- 
nunciation Is allowable, and therefore such uaturalized citizen cannot 
sue as an allen In the fédéral courts, where It Is shown that he bas not 
reacquired hls Austrlan citizenship, though he bas resided In Austria 
more than two years, and bas not satlsfied a diplomatie or consular of- 
flcer that he retalned his American citizenship. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 845, 847-849; 
Dec. Dig. <S==>321.] 

In Equity. Suit by Théodore G. Stein and others against the Fleisch- 
mann Company and others. On motion for injunction. Bill dismissed 
sua sponte, for lack of jurisdiction over the subject-matter. 

This is a motion for an injunction against the défendants' disclosing certain 
trade secrets alleged to bave corne into their possesision confldentlally. The 
three plaintiffs are alleged to be the joint owners of the secrets, whlch con- 
cem the manufacture of yeast, and the jurisdiction of thls court dépends 
upon diverse citizenship. The plaintiffs Cukr and Goldschmldt are alleged 
to be subjects of the emperor of Austria residlng at TaiUowitz, in the province 
of Moravia, and the plaintiff Steln to be a citizen of the Cnited States resid- 
lng in Vienna. Of the défendants, the Fleischmann Company is alleged to 
be an Obio ooriioratlon, and the Indivldual défendants,' Fleischmann and 
Zeckendorf, are alleged to be citlzens of New York. On return of the order 
to show cause the défendants submltted a spécial answer ralslng certain points 
of jurisdiction. The flrst was that the court had no jurisdiction, because 
there were Insufflclent allégations of the diverslty of citizenship ; second, that 
the value of the niatter in controversy did not appear In the coraplaint; third, 
that the Fleischmann Company, being an Obio coriwration, was not a résident 
of New York, and tliat the court was wlthout jurisdiction; fourth, that 
Fleischmann was in fact a citizen of the stnte of Ohio, and that the court 
vyas wlthout jurisdiction over his person ; fifth. thnt the plaintiff Steln Is a 
citizen of New York, and that the court was thcretore wlthout jurisdiction 
against the défendant Zeckeudorf. in support of the jurisdiction, Steln flled 
an affidavit saying that on April 29. 1891, he was naturalized as an American 
citizen In the New York Suprême Court, and lived in the clty contlnuously 
until June, 1909, after which tlme he resided for one year in Paris, and for 
over flve years in Germa ny, until September, 1915. At that tlme he went to 
Vienna, where he bas slnce resided and is now In business; that he hitends 
deflnltely and permanently to llve abroad and conduct his business there, and 
has never had a résidence in New York slnce leaving hère lu 1909. Steln's 
domicile of origin is Austria. 

James J. Kennedy, of New York City, for the motion. 
Claude A. Thompson, of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1,2] It is clear that Stein is not a citizen of New York, as the de- 
fendants assert, as he has given up his- domicile, which being acquired, 
and not a domicile of origin, does not persist. Though he may be a 
naturalized citizen of the United States, he is not domiciled in any 
State, and he is not a citizen of any state, under the Fourteenth Amend- 
ment To sue in a fédéral District Court, it is not enough to be a 
citizen of the United States. One must be a citizen of a state. New 
Orléans v. Winter, 1 Wheat. 91, 4 L. Ed. 44; Hoe v. Jamieson, 166 
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U. S. 395, 17 Sup. Ct. 596, 41 L. Ed. 1049; Bankers Trust Co. v. 
Texas & Pac. Ry, 241 U. S. 295, 309, 36 Sup. Ct. 569, 60 h. Ed. 1010. 

[3] To meet this difficnlty Stein in his brief urges, despite the al- 
légations to the contrary in the bill, that he is no longer a citizen of 
the United States, because he lias resided for more than five years 
abroad. Section 2 of chapter 2534 of 1907, 34 Stat. 1228, provides 
that, when a naturalized American citizen shall hâve resided for five 
years in any foreign state, or two years in the state from which he 
came, he shall be presumed to hâve ceased to be an American citizen. 
This, however, is only a presumption, and it may bé met by satisfac- 
tory évidence given to a diplomatie or consular officer of the United 
States. 

This act was considered in United States ex rel. Anderson v. Howe 
(D. C.) 231 Fed. 546, a case, however, in which the treaty with the re- 
lator's country of origin, Sweden, was such that a renewal of résidence 
in Sweden of itself repatriated the naturalized American citizen. As 
the case came before the court, the relator's résidence in Sweden had 
to be accepted as a fàct. Any language regarding the act of 1907 
was therefore obiter. In the case at bar, however, article 4 of the 
treaty with Austria is as f ollows : 

"The emlgrant from tlie one state, who, according to article 1 Is to be held 
as a citizen of the other state, shall net, on his return to his original country, 
be constrained to résume bis former citizenship; yet if he shall of his own 
accord reacquire it, and venounce the citizenship obtained by naturalization, 
such a renunclation is allowable, and no tixed period of résidence shall be re- 
quired for the reco^itlon of his recovery of citizenship in bis original coun- 
try." 

This treaty secures to a naturalized American of Austrian birth the 
right to return to Austria without resuming his Austrian citizenship, 
which he can résume only by "reacquiring" it under the laws of Austria. 
It is true that, if he wishes tlie protection of the United States after 
two years in Austria or five years elsewhere, he must satisfy the diplo- 
matie or consular officer of the United States before whom he goes 
that he has not reacquired his citizenship ; but the provision of 1907, 
so construed, would not affect his status itself. The plaintifï goes 
further, and insists tliat for ail purposes he must be taken to hâve re- 
nounced his American citizenship unless he satisfies a diplomatie or 
consular officer that he has not. Since the proviso only refers to such 
officers, it is quite clear that no court could under that construction 
examine the f.acts, and the necessary resuit would be to repatriate ali 
such citizens unless they obtain a décision from such an officer. Of 
course, that may hâve been the intention of the statute; but it seems 
to me that one should not assume so when the resuit is to modify ex- 
isting treaties. 

There are, in gênerai, two types of such treaties, one in which a nat- 
uralized citizen of the United States, if he retums and takes up résidence 
in his country of origin, animo manendi repatriates himself. In thèse 
it is common to provide a presumptive period of two years from which 
domiciliary intent will be presumed. Such are the treaties with the 
North German Union, Sweden, Denmark, Ecquador, Hesse, Honduras, 
Portugal, and perhaps others. On the other side are those powers 
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which provide, as Austria, that a citizen must renounce by form of law 
his acquired citizenship. Such are the treaties with Baden, Bavaria 
by protocol, Wiirttemberg by protocol, and perhaps others. The first 
form is the more common, and it is obvious why the act of 1907 was 
passed, when we see that the test which our own diplomatie ofRcers 
were to apply corresponded with the test in the treaty. They were to 
détermine pro hac vice whether the presumed intent not to return to 
America created under the treaties by twa years' résidence was in f act 
rebutted. Yet I can hardly think that Congress meant their décision 
to be conclusive upon the putative citizen for ail times and at ail places. 

In the case of the second class of cases, domiciliary intent bas noth- 
ing to do with it, but the citizen can repatriate himself by form of 
law. See especially the protocols of Bavaria and Wiirttemberg. It 
would be even more remarkable if Congress meant by a gênerai stat- 
ute like the act of 1907 to abrogate pro tanto such treaties as thèse 
by providing for repatriation if the putative citizen could not satisfy 
the officer that he had not so reacquired his citizenship. In such cases 
we should bave, not only the singular fact that the décisions of such 
officers were conclusive elsewhere, but their décisions would rest upon 
matters of record, and might deprive a citizen of treaty rights. While 
ail this may be within the power of Congress, it seems to me most un- 
likely to bave been within its intent. 

Mackenzie v. Hare, 239 U. S. 299, 36 Sup. Ct. 106, 60 L. Ed. 297, 
is not in point, I think. There were no provisions in the act which 
operated unreasonably if the words were given their usual meaning. 
On the contrary, the first sentence of the section, which was the only 
part there in question, was declaratory of the common law. 

I think that there is therefore no jurisdiction, since on the record 
Stein is a citizen of the United States, as he allèges. The bill will be 
dismissed, but the point will be certified to the Suprême Court, if the 
parties wish. The record should in that case be supplemented by a 
concession that Stein's country of origin was Austria, which, though 
the fact, does not appear in the record as it stands. 

Bill dismissed sua sponte, for lack of jurisdiction over the subject- 
matter. 



In re KEAN. 

(District Court, E. D. New York. November 25, 1916.) 

Bankeuptcy <s=163 — Prefekbnce— Convetanck in Pekïormance of Im- 
PLIED Trusts— Creditors. 

Where a husband, with money belonglng to his wife, purchased real 
estate, taklng title in his own name, and agreelng at any time to convey 
the land to her, a breach of the obligation mlght leâve the wlf e a créditer, 
though the trust was not one provided for by the lex fori, and In such 
sensé a eonveyance back of the property in dérogation of the rights of 
the husband's other creditors would only operate as a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 247, 248; 
Dec. Dlg. <S=163.] 



®=For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digesta & Indexe» 
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2. Bankeuptct <g=407(3) — ^Dischabge— Grotjnds fou. 

Whlle a préférence glven wlthln four months of bankrtiptcy îs subj«ct 
to attack, it Is no ground for opposition to a discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §S 740, 742-749 ; 
Dec. Dlg. <g=»407(3).] 

3. Bankbuptct i@=>408(3) — Dischabge— Concealment oï Assets. 

Where a bankrupt did net Intentionally conceal hls assets from his trus- 
tée, a conveyance of land to secure an équitable clalm belonglng to his 
wlfe, though It rendered hlm Insolvent, would not necessarlly Involve 
fraudulent concealment of assets, warrantlng déniai of diseharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 735, 736; 
Dec. Dlg. <S=>408(3).] 

4. Bankbuptct <®=»415(3) — Référence on Opposition to Discharge— Find- 

INGS OF Spécial Commissioneb. 

A flnding of fact by a spécial commlssioner in bankruptcy on opposi- 
tion to the discharge of the bankrupt should be upheld, if there Is any évi- 
dence to support it. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 698-701, 704, 
707; Dec. Dlg. <©=»415(3).] 

5. Bankbuptct <S=»407(5) — ^Dischabob— Obtaininq Ceedit by Fause Repré- 

sentations. 

A bankrupt's discharge will not be denied on the ground that he made 
false représentations for the purpose of secuiing crédit, because one who 
extended crédit relied on an incorrect statement made two years before 
by the bankrupt to a commercial agent ; the statement not having been 
made in contemplation of securlng crédit, and the créditer having failed 
to make additional inquiry. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 760, 761 ; 
Dec. Dlg. <®=»407(5).] 

In Bankruptcy. In the matter of the bankruptcy of Abraham Kean. 
On opposition to discharge. Report of spécial commissioner, overrul- 
ing objections, confirmed. 

Otto B. Schmidt, of New York City, for objecting creditor. 
Caldwell & Holmes, of Brooklyn, N. Y., for bankrupt. 

>CHATFIELD, District Judge. Discharge is opposed because of a 
transfer of real estate in 1914 to the wife of the bankrupt at a date 
subséquent to the extension of crédit by the judgment creditor who is 
urging that the discharge be denied. 

[1,2] It appears that in 1912 the bankrupt's wife inherited some 
money with which this real estate was purchased. It was taken in 
the husband's name, and as late as the fall of 1914 he obtained an ex- 
tension of mortgage upon an application signed by himself as owner. 
He also told the représentative of Dun & Co. that there was real estate 
in his name as owner. The particular debt of this objecting creditor 
was reduced to judgment in May, 1915, and after examination in 
supplementary proceedings the bankrupt filed a voluntary pétition 
scheduling this debt. This was considerably more than four months 
subséquent to the transfer of the real estate by the bankrupt to his 
wife. His explanation of the transfer is that he recognized an obliga- 
tion to deed the property back to his wife at any time when she re- 
quested it. 

©s»For other cases (ea sams toplc & KEY-NUMBER In ail Key-Numbored Dlgests & Indexe.» 
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Even though such a' trust is not one provided for by the laws of New 
York (Laws 1909, c. 52 [Consol. Laws, c. 50] art. 4), a breach of the 
obligation might leave the wife a creditor, and in this sensé the deeding 
back of the property was the giving of a préférence. It could not be 
attacked unless done within four months of bankruptcy, and would 
not of itself be a ground for opposition to the discharge. The spécial 
commissioner bas reported that as to this transaction the évidence does 
not show an intent to conceal property f rom the trustée, even though 
the concealment was continued within four months of bankruptcy. 

[3] If the payment merely constituted a préférence, the discharge 
should be granted, and if the bankrupt did not intentionally conceal 
his assets from his creditors, but sought to secure an équitable claim 
belonging to his wife, even though it might make hïm insolvent, it 
would not legally of necessity involve fraudulent concealment of assets. 
In re Dauchy, 130 l'ed. 532, 65 C. C. A. 78, distinguishing Hudson v. 
Natl. Bank, 1 19 Fed. 346, 56 C. C. A. 250. 

[4] The finding of the spécial commissioner as to the actual intent 
of the bankrupt should not be disregarded, if there is any évidence to 
support it, and it does not seera that the objecting creditor has made 
out a case where tliere is no évidence to justify the finding that the 
bankrupt's intent was either to pay a debt or to recognize an équitable 
claim which was not conceived in fraud. 

[5] As to the other objection, that the bankrupt had procured goods 
by means of false représentations, it appears that, some two years be- 
fore incurring the debt in question, he had given a statement to a 
commercial agency which was relied upon by the creditor. This state- 
ment was at once adniitted by the bankrupt to be incorrect, but some 
testimony indicates that it was in fact substantially true, and that the 
bankrupt had forgotten the matter. In any event, even if false, it was 
not a statement made in contemplation of the securing of crédit, which 
could be relied upon by the creditor ivithout additional inquiry. 

There is not sufficient upon wliich to base opposition to the dis- 
charge. The report will be confirmed. 



BALFE et al. v. TILTON. 

(District Court, Xew llampshire. November 16, 1916.) 

No. 3T;5. 

EQurrr «5=5414 — FixmxGS of JrA.sTiiR — Co^'CI,tJSTVENBSs. 

To justify settiiij; aside findings of a. mailler appointed through consent 
of the parties, it luust dearly appear tliat tlitire Is a mlstalte or error. 

[Ed. Note. — For otlier cases, see Equity, Cent Dig. § 931; Dec. DIg. 
©=5414.] 

In Equity. Suit by Mary A. Balfe, administratrix of the estate of 
Myra Tilton, and another, against Genieve E. Tilton, executrix of 
Charles E. Tilton. On motions to confirm and set aside the report of 
tjie master. Report confirmed, and bill dismissed. 

«gssFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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A. H. Holmes, of New York City, for plaintîffs. 
Poster & Lake, of Concord, N. H., for défendant 

ALDRICH, District Judge. In view of the opinion handed down 
in this case August 14, 1916, 235 Fed. 448, counsel hâve asked for a 
hearing, and they hâve been heard; the défendant orally through 
counsel, and the plaintiffs submitting their views through counsel upon 
brief. 

Since the opinion of August 14th one of the plaintiffs has deceased, 
and a motion for revivor of the cause has been filed. For présent pur- 
poses the case may well enough be treated as though the interests of 
the deceased party were represcnted by an executor or administrator. 

I think the contention of counsel for the défendant in respect to 
the Colorado and New York real estate, and the items in the account 
charging the défendant with $1,800 for land in New York City, and 
$11,500 for one-half of unsold lands in Colorado, as supplemented 
by the finding that the unsold Colorado and New York real estate are 
charged with respect to values as of that date, must be accepted as 
sound to the extent that the situation in this respect should be accepted 
as one in which the master intended to find that the défendant was 
cliarged according to actual values, and therefore that he was not ac- 
quiring any advantages in respect to values of unsold properties. 

There is a query in the opinion of August 14th in respect to wliether, 
in an accounting like this, the défendant should be credited upon the 
équitable reckoning with the monthly installments, or advancements, 
running through many years and amounting to $42,000; but as the 
plaintitt does not urge that équitable considérations should under the 
circumstances exclude thèse items, I do not feei called upon to consider 
the question further. 

With resjjcct to the remaining question as to the $20,000 legacy in 
Alfred's will, in which Louise Tilton was named as the beneficiary, 
the dcfendant's contention novv is that, as the plaintiff Louise and the 
administratrix of the child instituted this équitable proceeding, which 
touched and called for an équitable accounting in respect to the entire 
estate, the provision of the will in respect to the legacy was waived, 
and furthermore that there is nothing in respect to Alfred's estate left 
to be operated upon by the will. If the accounting based upon find- 
ings in respect to the entire estate is to be sustained, 1 should hâve to 
accept this view as a controUing one. 

Now, in conclusion, and in finally disposing of this case, l'feel bound 
to say that the relations of the parties, character of the correspondence, 
and the nature of the transactions, viewed as a whole, raise doubts 
in my mind as to the justice of the findings and accounting. But in 
view of the familiar rule of law, which obtains in equity as well, and 
by which I must be governed, that it must clearly appear to the court 
that there is mistake or error in order to justify setting aside findings 
of a master created through consent of the parties, I can find no war- 
rant for Interposing to that end under the circumstances of this case. 
Report of Master Allen confirmed. 

Bill dismissed. 
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GOODNO et al. v. HOTCHKISS et aU 

(District Court, D. Connectlcut. October 23, 1916.) 

No. 1437. 

1. Refoemation of Insthuments ®=>18 — Geounds — ^Mistake of IjAW. 

A court of equlty cannot reform or cancel an executed written family 
agreement for the distribution of an estate on the ground that the parties 
acted under a mistake as to the légal effiect of such agreement. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dlg. §§ 72, 73; Dec. Dig. ®=>18.] 

2. Oancellation of Instruments ®=>47 — Reformation of Instruments <©=> 

<S=»45(1) — Actions — Right and Sufficienct of Evidence. 

To authorize a court to reform or cancel a written instrument on the 
ground of mistake, the proof niust be clear, unequivocal, and convincing. 

[Ed. Note. — For other cases, see Cancellatlon of Instruments, Cent. Dlg. 
§§ 102, 103; Dec. Dig. iS=47 ; Reformation of Instruments, Cent. Dlg. 
§§ 157, 171, 177, 182, 189, 191 ; Dec. Dlg. <©=»45(1).] 

3. Evidence ®=»272 — Déclarations Against Interest — When Admissible. 

The rule whieh admits as évidence déclarations against interest of 
parties to the record does not extend to cases when such admission 
woiild préjudice a coplalntlfC or codefendant of the party making the 
déclarations. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1105-1107 ; Dec. 
Dig. <S=s>272.] 

4. Judgment iê=5475, 640 — Conclusiveness or Adjudication — Deceee of 

Peobate Court. 

Under the law of Connectlcut, a decree of a court of probate, deter- 
mlning who were the helrs of a décèdent and what property they were to 
take, not appealed from, Is concluslve, and Is not subject to collatéral 
attack, except for fraud. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1154 ; Dec. Dig. 
<g=475, 640.] 

5. Partition ®=»9(1) — Distribution or Estate — Familt Settlement. 

A family agreement for the distribution of an estate créâtes a prop- 
erty status, and a distribution in accordance therewith is binding on the 
parties and any clalming under them. 

[Ed. Note.— For other cases, see Partition, Cent. Dig. §§ 26-31; Dec. 
Dig. ®=>9(1).] 

6. Judgment ®=»592 — Res Judicata — Second Suit on Same Cause of Ac- 

tion. 

A plalntlff cannot litigate part of a cause of action, and assert claims 
arislng eut of that cause of action in one proceeding, and, having been de- 
feated therein, bring a second suit setting up the pâme cause of action, 
by introduclng other évidence and making other claims. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1107 ;' Dec. Dlg. 
<S=»592.] 

7. Judgment ^=>675(2) — Persons Concluded — ^Persons Pabticipatino bt 

COUNBEL. 

One interested in a litigation, who, although not a paxty to the record, 
was represented therein by counsel, with the knowledge of the parties, is 
bound by the judgment, and as fully eutitled to the benefit of it as an 
adjudication as though a formai party. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1191 ; Dec. Dlg. 
<®=>675(2).] 

fi=s>For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexe» 
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8. Limitation of Actions ©=103(1)— Causes of Action Within Stattjte— 

Suit to Enfoece Express Tbust. 

The gênerai rule that express trusts are net wlthln the statute of 
limitations does not apply to a trust openly disavowed by the trustée with 
the knowledge of the cestui que trust, and the statute begins to run from 
the time of the disavowal, and applies in favor of persons who become 
trustées by construction of law. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent. Dig. H 
500, 506, 509; Dec. Dig. ®=103(1) ; Trusts, Cent. Dig. § 570.] 

9. Courts <S=366(13) — Fédéral Courts — Authoritt of State Statutes. 

Fédéral courts, in enforcing daims agalnst estâtes of decedents and 
executors and administrators, are bound by the same statutes and rules 
that govern the local tribunals, includlng the statute limiting the tlme 
for filing claims. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 957, 960; Dec. 
Dig. ®=»366(13).] 

10. ExECDTORs AND Administratobs <©=3232 — Time foe Présentation oï 
Claims. 

The failure to présent a claim agalnst an estate wlthin the time limited 
by statute opérâtes as a complète bar to the enforcement of the demand, 
which cannot be avoided by any plea of ignorance or mistake. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 830 ; Dec. Dig. ©=232.] 

11. Courts <S=367 — Fédéral Courts — Authoritt of State Statutes. 

A state statute limiting the time for présentation of claims against an 
estate is a rule of property, and as such binding on a fédéral court sitting 
in equity. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. ©=5367.] 

12. WiLLs <g=3697(3) — Suit to Consteue Will — Riqht of Action. 

Under the law of Connecticut, no one but an exécuter or some flduclary 
under the will can ask for its judicial construction, and this must be 
done before the estate is distributed. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 1673; Dec. Dig. 
©==5697(3).] 

In Equity. Suit by I^ouise T. Goodno, executrix of the will of 
Nathaniel S. Hotchkiss, deceased, and individually, and William Good- 
no, against Marie O. Hotchkiss, individually, as executrix of the will 
of Mary A. F. Hotchkiss, deceased, and as administratrix of the estate 
of William H. Hotchkiss, deceased, and Yale University. Decree for 
défendants. 

See, also, 230 Fed. 514. 

Prentice W. Chase and A. Heaton Robertson, both of New Haven, 
Conn., for plaintiiïs. 

George D. Watrous and Thomas M. Steele, both of New Haven, 
Conn., for défendant Marie O. Hotchkiss. 

Henry Stoddard, of New Haven, Conn., for défendant Yale Uni- 
versity. 

THOMAS, District Judge. This case arises on final hearing on 
pleadings and proof s in a bill in equity. The plaintiffs are I^ouise T. 
Goodno and her husband, William C. Goodno, both residing in Pasa- 
dena. Cal. Mrs. Goodno brings this suit individually in her own right, 

e=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered DigestS & Indexes 



688 237 FEDBEAL EBPOtlTEB 

and as executrix of the last will and testament of her father, Nathaniel 
S. Hotchkiss, deceased. The défendants are Marie O. Hotchkiss, in- 
dividually and as executrix of the last will and testament of her mother, 
Mary A. F. Hotchkiss, widow of Henry O. Hotchkiss, and as admin- 
istratrix of tlie estate of her brother, William H. Hotchkiss, deceased, 
and Yale University, both légal résidents of New Haven, Conn. 

Henry O. Hotchkiss died domiciled in New Haven on the 4th day 
of December, 1883. He left a widow, Mary A. F. Hotchkiss, and three 
children, Nathaniel S., William H., and Marie O. Mary A. F. Hotch- 
kiss, Nathaniel S., and William H. hâve since died. The plaintiff 
Ivouise T. Goodno is a daughter of Nathaniel. Mary A. F. Hotchkiss 
left a will, and her daughter Marie, one of the défendants, is the ex- 
ecutrix of said will, and is also the administratrix of the estate of her 
brother William, who died intestate. 

The bill of complaint charges in substance that said Henry O. Hotch- 
kiss, deceased, left an unsigned will, and that, following his death, the 
widow, Mary A. F. Hotchkiss, and his three children surviving him, 
to wit, Marie O. Hotchkiss, William H. Hotchkiss, and Nathaniel S. 
Hotchkiss (father of the plaintifï Louise T. Goodno) mutually agreed 
in writing to divide the estate of said Henry O. Hotchkiss among them- 
selves in the proportions indicated by him in his unsigned will, and 
that thereafter a division was efïected in accordance with the terms of 
the so-called "family agreement." It is further alleged in the bill that 
this division did not carry out and effect the actual intention manif ested 
in the unsigned will; that after this division was made said Mary A. 
F. Hotchkiss settled her account as administratrix; that thereafter 
said Mary A. F. Hotchkiss drafted a will in her own handwriting, 
which was duly executed, and which, with subséquent codicils, was ad- 
mitted to probate June 8, 1912; that the estate of said Mary A. F. 
Hotchkiss consisted in part of property which she had obtained from 
her husband under the division made according to the terms of the 
family agreement and in violation of the provisions of the unsigned 
will, and also in part of property which she had obtained from the estate 
of her son, William H. Hotchkiss, who had pi-edeceased her, and which 
was given to him in violation of the provisions of the unsigned will 
arid the family agreement, and that ail of said property so obtained by 
said Mary A. F. Hotchkiss was subject to a trust arising from the ac- 
tual agreement and the terms of the unsigned will ; that the défendant 
Marie O. Hotchkiss was the executrix of said will and codicils of her 
mother, Mary A. F. Hotchkiss, and was also the administratrix of her 
brother's estate; that Yale University is a legatee named in said will 
of Mary A. F. Hotchkiss ; and that certain parts of said will are vague 
and indefinite. 

The bill of complaint then prays that the family agreement be given 
its true efïect by this court, and also demands its enforcement pursuant 
to the provisions of the unsigned will as construed by the plaintifï; 
that the amount of the share belonging to the estate of Nathaniel S. 
Hotchkiss, deceased, or due his heir at law, Louise T. Goodno, be as- 
certained, and that judgment be rendered for said amount against the 
défendants, who now hold or claim said property; that the mutual dis- 
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tribution of January 9, 1884, be set aside on the ground that it _was 
made by mistake, and is unjust, inéquitable, and without considération; 
that it be corrected to conform to the true intent and meaning of the 
parties ; a construction of the will of Mary A. F. Hotchkiss ; an 
accounting from Marie O. Hotchkiss as executrix of ail the property 
coming to her formerly belonging to the estate of Henry O. Hotchkiss, 
deceased ; its earnings and increase from the date of the division ; an 
accounting from said Marie O. Hotchkiss individually for ail moneys 
she bas received from the principal of the estate of Henry O. Hotch- 
kiss from the date of the family agreement; a judgment that she be 
directed to pay said moneys into court for the purpose of apportion- 
ing the same under the plaintifï's construction of the family agreement ; 
an accounting from said Marie O. Hotchkiss, as administratrix of the 
estate of her brother, William H. Hotchkiss, deceased, for ail moneys 
and properties received by William H. Hotchkiss during his hfe, or 
by her as administratrix since his decease, and to pay into this court 
such sums as may be found to hâve been received by said William H. 
Hotchkiss over and above his lawful share in the estate of his father, 
Henry O. Hotchkiss. 

Separate answers hâve been filed to this bill of complaint by the 
daughter Marie, as administratrix, executrix, and individually, and by 
Yale University. In addition to a gênerai déniai, which bas been filed 
by each défendant, their answers set up several spécial défenses, which 
are as follows : 

(1) The mistake in the exécution of the family agreement and the 
proceedings thereunder, if any was one of law, pure and simple, for 
which equity can grant no relief. 

(2) Res adjudicata arising, first, from a decree of the court of pro- 
bate for the district of New Haven, dated October 23, 1913, finally 
and completely distributing the estate of Henry O. Hotchkiss, from 
which decree an appeal has never been taken ; and, second, the judg- 
ments of the state courts of Connecticut in the appeal from the probate 
of the will of Mary A. F. Hotchkiss on the ground of mental, incapacity 
and undue influence, and the appeal from the orders of the court of 
probate, disallowing the supplementary account of the daughter Marie, 
as executrix of the estate of her mother on the intestate estate of 
Henry O. Hotchkiss, and appointing an administrator de bonis non of 
the estate of Henry O. Hotchkiss. 

(3) That ail of the claims relied upon by the plaintiff hâve been 
barred by statutes of limitation and nonclaim. 

The f acts upon which the case hinges are substantially as follows : 
The estate of Henry O. Hotchkiss amounted to approximately $265,- 
000. After his death there was found among his papers a holographie 
draft of a will drawn in 1873, which was never executed, by which he 
intended to give $10,000 to each of his three children, Nathanîel, Wil- 
liam, and Marie, and $5,000 additional to his daughter, Marie, because, 
as stated in this draft, Marie had not had the same advantages or op- 
portunities for providing for her comfort as the boys, thus making the 
total gift to his daughter $15,000. It then provided that ail the rest 
and residue of his estate be given to his wife, Mary, and to her heirs 
237 F.— 44 
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f orever. In this draft he referred to his wif e as one "who had so long 
and faithf ully aided me to acquire my estate," and then added : 

"Having the fullest confidence In lier good Judgment that any reasonable 
requlrements of our chlldren wlU recelve her approval and assistance, and 
furthermore, I hope and belleve our chlldren will be satlsfled with the pro- 
vision made for thelr mother and do ail In thelr power to aid and asslst her." 

Following Mr. Hotchkiss' death, and on January 9, 1884, letters of 
administration were granted to his widow as administratrix of his in- 
testate estate, and on the same day his widow and the three children 
entered into a family agreement in writing, which was signed, executed, 
witnessed, and acknowledged as a deed of real estate, and which fol- 
lows the provisions of the Connecticut statute — Revision of 1902, § 
395 — providing for a mutual distribution of the estate of a deceased 
person, and which has the same eiïect as a distribution made by dis- 
tributors and is a substitute for it (Mathews' Appeal, 72 Conn. 555, 
559, 45 Atl. 170; Seymour v. Seymour, 22 Conn. 272), which family 
agreement is as f ollows : 

"Whereas, Henry O. Hotchkiss, late of New Haven, Connecticut, deceased, 
left an instrument purporting to be his last will and testament, but sald 
Instrument was not signed and executed by him as a wlU ; 

"And whereas, we, Mary A. F. Hotchkiss, the widow, and Nathaniel S. 
Hotchkiss, William H. Hotchkiss, and Marie O. Hotchkiss, the three and only 
children of said Henry O. Hotchkiss, deceased, belng the only persons Inter- 
ested in said estate of Henry O. Hotchkiss, and belleving that said unexecuted 
will discloses the real intention of sald deceased as to the disposition of his 
property, and we belng désirons of carrying that intention into full effect: 

"Therefore we hâve entered into the following mutual agreement: 

"We do hereby mutually agrée, in considération of the promises and 
agreements of the other parties to this Instrument, that when the estate of 
«ald Henry O. Hotchkiss Is ready for distribution that we will divide the 
same between ourselves In the manner and in the proportion Indlcated In 
said Instrument purporting to be the unexecuted will of sald deceased, which 
instrument is hereto annexed and made part of this agreement. 

"And we, the said Nathaniel S. Hotchkiss, William H. Hotchkiss, and Marie 
O. Hotchkiss, the children of said deceased, for the considération aforesaid, do 
hereby bargaln, sell, and convey to our mother, said Mary A. F. Hotchkiss, her 
heirs and assigns, ail our Interest in the estate of Henry O. Hotchkiss, de- 
ceased, both real and Personal estate, except said sum of $35,000 mentioned in 
said instrument purporting to be a will, which sum of $35,000 we réserve to 
ourselves, in the sums and proportions named In sald instrument. 

"And I, the said Mary A. F. Hotchkiss, in considération of the agreements 
and conveyances of my said three chlldren above named to me, do hereby 
agrée to transfer to my sald three children from sald estate the sum of 
$35,000, as foUows, viz.: To sald Nathaniel S. Hotchkiss, $10,000; to said 
William H. Hotchkiss, $10,000; and to said Marie O. Hotchkiss, $15,000— 
such transfer of sald sums to my sald chlldren from said estate to be made 
as soon as sald estate Is ready for distribution. 

"And we, the said parties to this instrument, do hereby mutually agrée 
each with the other, for the considération aforesaid, that we will exécute, 
each to the other, such other Instruments of conveyance as may be deemed 
necessary either in law or equity to carry this agreement into full effect, 
and we do hereby blnd ourselves, our respective heirs, executors, and admin- 
Istrators, to the full and complète performance of this agreement." 

At the time said agreement was executed Nathaniel was 41 years 
of âge, William was Z6, and Marie was 33. 

In full compliance with and in pursuance of the agreement the widow 
paid over and transferred to Nathaniel $10,000, to William $10,000, 
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arAi to Marie $15,000, and took receipts from each therefor. Latcr, 
and on July 22, 1884, ail of the three children executed a quitclaim deed 
of ail real estate owned by Henry O. Hotchkiss at his decease to their 
mother, and on or about the 24th of December, 1899, they executed a 
warranty deed to their mother of the family homestead on Church 
Street in New Haven, which she later sold for about $85,000. 

Mrs. Hotchkiss died on May 17, 1912, and during her life no clairft 
was made by any person that this family agreement did not contain 
the express wishes and desires of the father and mother and each and 
ail of the children. Mrs. Hotchkiss left a will with three codicils. 
The original will was dated January 5, 1895, in which she made cer- 
tain provisions for the three children, Nathaniel, William, and Marie. 
The first codicil was dated May 1, 1900, in which she made différent 
provisions, in view of the fact that tha homestead had been sold and 
the avails of the sale had been given to Marie; the second codicil 
was dated July 31, 1905, shortly after the death of her son Nathaniel, 
by which she revoked the provisions made in his favor ; and the third 
codicil, dated August 7, 1907, shortly after the death of her son Wil- 
liam, by which the provisions she had formerly made in his favor were 
revoked. In the will and in the codicils Mrs. Hotchkiss regarded and 
treated, as she had donc after the exécution of the family agreement, 
the property coming from her husband as her own, excepting the $35,- 
000 transf erred to the children, ' and at varions times subséquent to 
the exécution of the family agreement, and prior to 1895, Mrs. Hotch- 
kiss transferred to herself ail of her husband's property excepting the 
$35,000 above mentioned. Thèse transfers to herself by herself were 
completed in 1895. They were openly made, with no attempt at secre- 
cy or concealment. Mrs. Hotchkiss was, at ail times after the family 
agreement was executed and prior to her death, in the open and noto- 
rious possession of the property which she had thus acquired. Her 
will was admitted to probate on June 8, 1912, by the court of probate 
for the district of Madison, in New Haven county, in which district 
she was domiciled at her death. An appeal was taken from this dé- 
cision by Mrs. Goodno to the superior court for New Haven county, on 
the ground that Mrs. Hotchkiss was incompétent, and that the will 
was procured through fraud and undue influence. The trial of this 
appeal resulted in a verdict of the jury sustaining the will, and the 
judgment entered on this verdict was subsequently sustained by the 
Suprême Court of Errors on appeal. Goodno v. Hotchkiss. 88 Conn. 
655, 92 Atl. 419. 

On September 29, 1913, Mrs. Goodno appHed to the court of pro- 
bate for the district of New Haven for a distribution of the estate 
of Henry O. Hotchkiss, alleging in her application that said estate had 
never been distributed. Hearings were had on this application, and in 
the progress of one of the hearings, the family agreement was pro- 
duced and presented to the court as a mutual distribution pursuant to 
the Connecticut statute (General Statutes, Revision of 1902, § 395), 
and was examined by Mrs. Goodno's counsel, who was then présent, 
and by Mrs. Goodno herself. This agreement was thereùpon, at the 
request of counsel for Mrs. Goodno, filed in and received by said court 
of probate and recorded on October 23, 1913, and no appeal was taken 
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f rom the order of court directing the agreement to be recorded. lliis 
application of Mrs. Goodno fOr the distribution of her grandfather's 
estate was denied and dismissed by the court of probate on October 
23, 1913. On October 29, 1913, Mrs. Goodno, as executrix of the 
estate of her father, Nathaniel S. Hotchkiss, made another application 
to the court bf probate for the district of New Haven, in which she al- 
leged that said Marie O. Hotchkiss, executor of the will of 
her grandmother, the widow of Henry O. Hotchkiss, had re- 
turned to the probate court for the district of New Haven a paper 
claiming the same to be in the nature of a mutual distribution of the 
estate of her grandfather, and annexed to that application was a copy 
thereof. Mrs. Goodno, further alleged in this application that "said 
paper Was not a mutual distribution of said estate, but was and is in 
thè nature of an executory contract, contemplating, in effect, a mutual 
distribution of said estate, and was not a mutual distribution in fact, 
nor was the same received as such by the said court of probate,'" and 
that "no distribution as contemplated by the family had been made," 
and thereupon prayed for the appointment of an administrator de bonis 
non to complète the settlement of her grandfather's estate, and asked 
the probate court to take such action "that the estate may be distribut- 
ed according to law and equity and in accordance with the executory 
contract entered into by ail parties of interest." A hearing on this 
application was had, and an order passed, dated November 13, 1913, 
appointing an administrator de bonis non of said estate. 

On December 8, 1913, Marie O. Hotchkiss, as executrix of her moth- 
.er's estate, who was administratrix of the intestate estate of Henry 
O. Hotchkiss, gave to the court of probate for the district of New 
Haven a statement and final account of the estate of her father, Henry 
O. Hotchkiss, which showed the payment of $10,000 each to Nathaniel 
and William and of $15,000 to herself, and the payment and transfer 
of the balance of the personal estate to Mary A. F. Hotchkiss under 
the family agreement of distribution, said balance amounting to $178,- 
000, asking in her application for the allowance of her account, and 
stating tliat Mrs. Hotchkiss and the three children had entered into 
said agreement of distribution, which was made, executed, and ac- 
knowledged like deeds of land, reciting that this distribution was now 
on file in the probate court and duly recorded. A hearing was had on 
the allowance of this account, and ail the parties in interest, including 
ail the parties of this suit, appeared and were heard ; Mrs. Goodno 
objecting to its allowance. Her objection was sustained, and an order 
was entered bearing date of December 30, 1913, disallowing the ac- 
count, and -a further order was entered, ascertaining the widow and 
heirs of Henry O. Hotchkiss, and appointing distributors, and order- 
ing a distribution according to law. From this order, and from the 
order appointing an administrator de bonis non on the estate of Henry 
O. Hotchkiss, appeals were taken by Marie O. Hotchkiss to the superior 
court for New Haven county. 

In both appeals the plaintiff, Mrs. Goodno, demurred to the reasons 
of appeal filed by Marie G. Hotchkiss, and assigned the following 
grounds : 
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"Because It appears from the records of the probate court for the district of 
New Haven in the estate of Henry 0. HotchUiss. deceased, that at the tlme 
said application was made for the appointinent of an administvator de bonis 
non that said estate was not fully settled accordin^ to law, and that no dis- 
tributors had ever been appointed by the court, and no return had ever been 
made to said court of a valid mutual distribution. 

"(2) In so far as the reasons of appeal purpovt to state as a reason that a 
mutual distribution in accordance witb section 305 had been entered into by 
the persons Interested In the estate of I-Ienry O. Hotchkiss, as set forth in Ex- 
hibit A, attached to said reasons of appeal. the appellee demurs, because it 
appears In said Exhibit A that it is not a mutual distribution of said estate. 

"(3) In so far as the reasons of appeal purport to state as a reason that 
both Nathaniel S. Hotchliiss, deceased, durin^ bis lifetime was, and Louise T. 
Goodno at the présent time Is, estopped from disputing that said Exhibit A 
Is a mutual distribution as required by law, the .nppelloe demurs, because 
thèse are questions to be raised in a court of equity, and cannot be raised 
In thls court sitting as a court of prol)ate as a reason against granting the 
pétition of the appellee for the appolutmcnt of an udministrator de bonis non 
In this case. 

"(4) So far as the reasons of appeal purport to state as a reason that Mrs. 
Mary A. F. HotchKiss. adiiihiistratrix of the estate of Henry O. Hotchkiss, 
or as an individual, acciiiiied tiLle to ail of said estate duriiig her lifetime by 
adverse possession, the -.ipiielloe demurs, because said subject-matter cauuot 
legally be set up as a reason against the granting of the pétition of the 
appellee for the appolntmetit of an aduiiiiistrator de bonis non in this appeal 
from probate. 

"(5) In so far as the reasons of appeal purport to state as a reason that 
Nathaniel S. Hotchkiss, deceased, was diiring lus lifetime e.stopped from dis- 
putlng the daim of said Mary A. F. Hotchkiss to a tltle by adverse possession, 
the appellee deinurs, because said suli.iect-matter is not a proper or légal 
ground of objection to the grautiiig of the pétition of the appellee for the 
appointment ut an admlnistrator de bojiis non iu this Case. 

"(6) In so far as the reasons of ai)|)eal purport to state as a. reason that 
there Is a couclusive presumiitiou that said estate bas been' settled accordlug 
to law, arisiug ti'om the long lapse of time betweon the appointment of said 
Mary A. ir. Hotchkiss as administratrix a ad the time of her death, the ap- 
pellee demurs, because said subject-uiatter is not a valid objection to the 
granting of tlie pétition of the appellee for the appointment of an admlnis- 
trator de bonis non, and because there is no such presumptiou existiug as a 
matter of law. 

"(7) In so far as the reasons of appeal purport to state as a reason that 
Louise T. (joodiio bas no interest eitber as an individual or in a représenta- 
tive capacity sclhcieat to ask for the appointment of an admlnistrator de 
bonis non, the appellee denmrs, because it does appear that she claims an 
Interest in tbe estate of Henry O. Hotchkiss. 

"(S) 'J'he appellee deniurs to said reasons of appeal, because it appears from 
the recoids of tlie probate court in said estate of Henry O. Hotchkiss that an 
essential matter relating to the orderly settlement of said estate remained 
neglected and unattetuled to. 

'•(9) ïhe appellee demurs to said reasons of appeal, because It appears in 
said reasons of appeal and the i-ecords of the probate court In said estate of. 
Henry O. Hotchkiss that recourse to a court havlng jurisdiction of équitable 
matters will be necessary in order to adjudlcate the claims raised in the said 
reasons of appeal, and therefore an admlnistrator de bonis non is necessary 
to care for the interests of said estate in said litigation." 

Tliese demurrers were overruled. Thereupon answers were filed in 
which Mrs. Goodno expressly alleged that the family agreement was 
made by the widow and children, ail of them bcing legally entitled to 
act, and that it was made, executed, and acknowledged like deeds of 
land, and that it was filed and recorded in the probate court prior to 
the time of the filing of the supplementary administratrix's account 
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and is recorded in the records of the probate court. Mrs. Goodno 
also expressly alleged in this answer that the family agreement was not 
offered for record, was not received for record, and neither is it now 
on record or recorded in said probate court for the mutual distribution 
or division of said property, which allégations Marie O. Hotchkiss 
explicitly denied in her reply, fully alleging that the family agreement 
was recorded in the records of the probate court by order of said court 
and was a valid distribution of said estate. To this reply filed by said 
Marie O. Hotchkiss, the plaintiff Ironise T. Goodno filed a rejoinder, 
in which she denied that there was a division made by ail of the parties 
interested in the estate, and that it was made, executed, and acknowl- 
edged lîke deeds of land, and that it was filed in the court of probate 
and in the records of said court by order of said court, and was a valid 
distribution of said estate. 

Thèse two appeals were tried together in the superior court, and 
judgments were therein entered on November 20, 1914, reversing and 
disaffirming the orders appealed from, and adjudging and declaring 
that "the estate of Henry O. Hotchkiss had been divided and distribut- 
ed by mutual division and distribution of the same according to law." 
The leamed trial judge who presided at the trial of thèse appeals 
filed a mémorandum holding that thç recording of the family agreement 
by the court of probate implied, not only the ascertainment of heirs 
and distributees, but that there was also implied the equally incidental 
finding by the court of probate that the instrument voiced the intention 
of ail the parties interested in the estate, and they were ail legally 
capable to act, and that the court of probate would be without author- 
ity to enter upon the record an instrument purporting to make a dis- 
tribution until satisfied that ail of its requiremeuts had been complied 
with, and that the recording of such paper is as conclusive of the 
existence of its prerequisites as an order of distribution is that the 
heirs and distributees had been ascertained by the court of probate. 
Thèse judgments were supplemented by a finding of the superior court 
— the same finding being filed in each of the appeals — that Henry O. 
Hotchkiss' widow and his three children, Nathaniel, William, and 
Marie, were ail the heirs at law of said Henry O. Hotchkiss, were ail 
of full âge and legally capable to act, and that the family agreement 
divïding said estate was in the form of a written instrument made, exe- 
cuted, and acknowledged like deeds of land, and that it was recorded 
in the court of probate, and that the several payments made by Mary 
A. F. Hotchkiss to each of the three children were received pursuant 
to and in exécution and satisfaction of the written agreement, and in 
full settlement of ail claims which any of said children had to and 
against the estate of Henry O. Hotchkiss, or against Mary A. F. Hotch- 
kiss, individually or as administratrix of the estate, on account of said 
relation as heirs and next of kin, and that the instrument itself ex- 
pressed the intention and wishes of the heirs at the time the instrument 
was made, that thèse intentions were not later altered by any of the 
parties, that from and after the exécution of this instrument ail of the 
parties regarded it as a final distribution of said estate and ail of the 
interest of ail the parties therein, and no one of them during his or her 
hfe ever questioned its validity, and ail promises and conditions of said 
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instrument hâve been fully complied with by ail of the parties thereto, 
and that this family agreement was delivered to the court of probate, 
and was received and ordered put on record by the court of probate, 
and ever since has been in the custody of the court. On appeal thèse 
findings of fact and conclusions of law were sustained in full by the 
Suprême Court of Errors. Hotchkiss' Appeal, 89 Conn. 420, 95 
Atl. 26. 
Upon ail the évidence I find the f ollowing f acts : 

(1) There was no misapprehension or mistake in fact by Mary A. 
F. Hotchkiss, or any one of her three children, in executing the family 
agreement. The sole and exclusive purpose of the children in signing the 
document was to fulfiU the desires of their father, and the agreement 
as executed fully expressed the intentions of ail the parties to it, and 
ail of the parties knew its contents when they signed and executed it. 
By this family agreement, Henry O. Hotchkiss' three children, Nathan- 
iel, WiUiam, and Marie, knew that they gave to their mother whatever 
part of their father's property they were entitled to receive, the same 
to be hers absolutely and in fee simple, retaining to themselves $35,000, 
as set forth in the agreement. They did this because their father's 
unsigned will showed that he wished his property to be thus divided, 
and because they desired to carry out the wishes of their father, whom 
they loved and respected, feeling that in honor they were so bound. 

(2) Immediately after the settlement by Mary A. F. Hotchkiss of 
her account as administratrix of the estate of her husband, the division 
was made as prescribed in the instrument and immediately after its 
exécution. 

(3) The estate of Henry O. Hotchkiss was finally and completely 
distributed by the decree of the court of probate on October 23, 1913, 
and this decree stands unappealed from upon the records of the court 
of probate, and ail of the children of Henry O. Hotchkiss had actual 
knowledge and légal notice of this decree. 

(4) It was clearly decided in the two appeals that the estate of Henry 
O. Hotchkiss had been completely and validly distributed among the 
widow and the three children in accordance with the family agreement, 
and that at the time of the application for the appointment of an ad- 
ministrator de bonis non no assets remained to be distributed, and that 
there fore there could be no portion of the estate to which the plainr 
tiff Louise T. Goodno was entitled; that Mary A. F. Hotchkiss was 
entitled to the absolute title to ail of the property, with the exception 
of the $35,000, since this was the basis upon which the supplemental 
account had been drawn up; that Mary A. F. Hotchkiss turned over to 
herself the balance of the property upon the understanding by and with 
intention of ail the parties that the portion received was received pur- 
suant to and in exécution and satisfaction of the family agreement, 
and in full settlement of ail claims which any of the children had to 
or against the estate, or against Mary A. F. Hotchkiss, individually or 
as administratrix. 

[5] No claim was made or presented by the plaintiffs, or either of 
them, to or against the estate of Mary A. F. Hotchkiss, or the estate 
of William H. Hotchkiss, within the time in which claims must be pre- 
sented and suits brought against the estâtes of deceased persons by 
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the Connecticut statutes, and ail o£ the necessary proceedings, notices, 
etc., as prescribed by the Connecticut statutes were conaplied \\ith. 

I find the following conclusions o£ law : 

[ 1 ] Irf espective of the other défenses, the plaintiffs hâve not prov- 
ed such conditions as will entitle them to relief in a court of equity 
by way of reformation or cancellation. There was clearly no mistake 
of f act ; the mistake, if any, was at the most a mistake as to the légal 
effect of the family agreement, without the addition of any circum- 
stances of fraud or misrepresentation, for which there is no relief in 
the fédéral equity courts. Rogers v. Ingham, 3 Ch. Div. 351 ; Chandler 
V. Pomeroy, 143 U. S. 318, 337, 12 Sup. Ct. 410, 36 L. Ed. 169; Uter- 
mehle v. Norment, 197 U. S. -W, 56, 25 Sup. Ct. 291, 49 L. Ed. 655, 
3 Ann. Cas. 520, and cases there cited; Bank of the U. S. v. Dan- 
iel, 12 Pet. 32, 57, 9 L. Ed. 989; Hunt v. Rousmaniere's Adm'r, 1 Pet. 
1, 7 L. Ed. 27; Allen v. GalloAvay (C. C.) 30 Fed. 466; Hamblin v. 
Bishop (C. C.) 41 Fed. 74. 

[2] Moreover, there is not the amount of évidence which is required 
for the purpose of setting aside a mistake and canceling or reforming a 
written instrument. Such évidence must be clear, unequivocal, and 
convincing. Maxwell Land-Grant Case, 121 U. S. 325, 381, 7 Sup. 
Ct. 1015, 30 L. Ed. 949; Atlantic Delaine Co. v. James, 94 U. S. 207, 
214, 24 L. Ed. 112; Baltzer v. Raleigh & Augusta Raiiroad, 115 U. 
S. 634, 6 Sup. Ct. 216, 29 L.. Ed. 505 ; Simmons Creek Coal Co. v. 
Doran, 142 U. S. 417, 435, 12 Sup. Ct. 239, 35 L. Ed. 1063 ; Campbell 
V. Northwest Eckington Improvement Co., 229 U. S. 561, 584, 33 Sup. 
Ct. 796, 57 L. Ed. 1330; Bispham's Equity (9th Ed.) § 469. 

[3] The évidence to support the claim of the plaintiffs is, to say 
the least, meager, vague, and unsatisfactory, even if it is admissible. 
It consists substantially of déclarations made by William H. Hotch- 
kiss and Nathaniel S. Hotchkiss as to their understanding of the légal 
effect of the family agreement, and that the property of the estate after 
its conveyance to Mary A. F. Hotchkiss was subject to a trust in fa- 
vor of the children, and the state of mind of Mary A. F. Hotchkiss and 
her daughter Marie prior and subséquent to the time of the signing 
of the family agreement. Thèse are not déclarations against interest, 
nor within the rule which permits déclarations of a party to the rec- 
ord, for the reason that this rule has not been extended to include déc- 
larations of one coplaintiff or codefendant against another merely by 
virtue of his position as a coparty in the litigation (2 Wigmore on Evi- 
dence, § 1076), and the rule excludes such admissions, even against 
the party making them, whenever by so doing the other coparty wpuld 
be prejudiced (Dale's Appeal, 57 Conn. 127, 140, 17 Atl. 757 ; Livings- 
ton's Appeal, 63 Conn. 68, 76, 26 Atl. 470). The only ground upon 
which thèse admissions can possibly be received is by virtue of the 
Connecticut statute — General Statutes, Revision of 1902, § 705, cov- 
ering the déclarations and memoranda bf deceased persons in suits by 
or against their représentatives — but this statute applies only in favor 
of those who sue or défend in the interest of the estate, either as Per- 
sonal représentative, heir, distributee, or purchaser by will, so as to pré- 
vaut unwarranted inroads upon estâtes of deceased persons in favor of 
the living, whose mouths are not closed. But, even if they are admis- 
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sible, they hâve not the sufficient probative value to brîng the case 
within the standard required by the authorities cited. 

[4] The decree of the court of probate of October 23, 1913, having 
not been appealed from, conclusively détermines who were the heirs 
and what property they were to take, and is not subject to collatéral 
attack. Kellogg v. Johnson, 38 Conn. 269 ; Ward, Adm'r, v. Ives et al., 
75 Conn. 598, 54 Atl. 730; Hall v. Pierson, 63 Conn. 332, 28 Atl. 544; 
Leake v. Watson, 58 Conn. 332, 20 Atl. 343, 8 L. R. A. 666, 18 Am. 
St. Rep. 270 ; Bissell v. Bissell, 24 Conn. 241 ; Hotchkiss' Appeal, 89 
Conn. 420. 95 Atl. 26; Pierce v. Prescott. 128 Mass. 140. 

The Connecticut statute — Revision of 1902, § 194 — contaming the 
provision that "no order made by a court of probate upon any matter 
Mrithin its jurisdiction shall be attacked, collaterally, except for fraud, 
or set aside save by appeal," simply recites the pre-existing law as ad- 
ministered by the courts of Connecticut. Mallory's Appeal, 62 Conn. 
218, 25 Atl. 109. 

Under the décisions of the Connecticut courts, collatéral attacks upon 
decrees of courts of probate hâve been limited to cases of fraud or 
want of jurisdiction ; but in ail other cases, including cases of distribu- 
tion, such decrees bave been uniformly and consistently treated as 
judgments of courts of compétent jurisdiction and in the nature of 
judgments in rem, and conclusively bind the subject-matter in contro- 
versy against ail persons or their privies who hâve any interest in the 
subject-matter. Johnes v. Jackson, 67 Conn. 81, 90, 34 Atl. 709; State 
of Conn. V. Blake, Trustée, 69 Conn. 64, 78, 36 Atl. 1019 ; Delehanty 
v. Pitkin, 76 Conn. 412, 416, 56 Atl. 881 ; Dickinson v. Hayes, 31 
Conn. 417; Mix's Appeal, 35 Conn. 121, 122, 95 Am. Dec. 222; Shel- 
ton v. Hadlock, 62 Conn. 143, 153, 25 Atl. 483; Bissell v. Bissell, 24 
Conn. 241, 246 ; Fortune v. Buck, 23 Conn. 1 ; Gates v. Treat, 17 Conn. 
388, 392; Judson v. Lake, 3 Day (Conn.) 318. 

The décisions of the Connecticut courts in the cases cited are in 
direct accordance with the rule recognized by the Suprême Court in 
Tilt V. Kelsey, 207 U. S. 43, 57, 28 Sup. Ct. 1, 52 L. Ed. 95, where it 
was saîd that the extent to which an order of distribution is open to 
attack in a collatéral proceeding by those who were not parties to it is 
a matter to be determined by each state according to its own views of 
public policy, and that in Connecticut such a decree is binding upon ail, 
whether they were parties or not. 

[5] The court of probate had jurisdiction to make this decree, as 
was distinctly held in Hotchkiss' Appeal, 89 Conn. 420, 95 Atl. 26, 
supra ; but, if it did not hâve, the f amily agreement created a property 
status to which ail the parties elected to conform, was binding, and 
cannot now be disturbed. Ward, Adm'r, v. Ives et al., 75 Conn. 598, 
603, 54 Atl. 730; Chandler v. Pomeroy, 143 U. S. 318, 12 Sup. Ct. 410, 
36 L. Ed. 169, supra; Utermehle v. Norment, 197 U. S. 56, 25 Sup. 
Ct. 291, 49 L. Ed. 655, supra; Bispham's Equity (9th Ed.) § 189; 
Bûmes v. Burnes (C. C.) 132 Fed. 485, 494. 

"Compromises, where doubts wlth respect to Indlvldual rights, especially 
among members of the same famlly, hâve arisen, and where ail the parties, in- 
§tead of ascertalnlng and enforcing their mutual rights and obligations, 
which are yet vindetermiaed and uncertain, intentionally put an end to ail 
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controversy by a voluntary transaction in the way of a compromise, are 
hlghly favored by courts of equlty. They wiU not be dlsturbed for any ordl- 
nary mlstake either of law or of fact, In the absence of conduct otherwlse 
inéquitable, slnce thelr very object Is to settle ail such possible errors wlthout 
a judldal controversy." Pomeroy's Equlty Jurisprudence, vol. 2 (3d Ed.) § 
850. 

[8] The transactions involved in this suit were the subject of litiga- 
tion in the state courts of Connecticut, and their considération and dé- 
cisions were essential to the judgments rendered therein, so that the 
case falls clearly within the rule of res adjudicata. 

"A matter of fact, • or generally speaking of law, once adjudlcated by a 
court of compétent jurlsdlctlon, concurrent or exclusive, however erroneous 
the adjudication, may be relied upon as an estoppel in any subséquent col- 
latéral suit in the same or any other court, at law, in chancery, in probate, 
or in admiralty, when either party, or the privles of either party, allège 
anythlng Inconsistent wlth It; and thls, too, whether the subséquent suit is 
npon the same or a différent cause of action." Bigelow on Estoppel (6th Ed.) 
110, 111. 

An estoppel by judgment grows eut of matter of substance, and not 
of form, and the authorities put beyond ail question the proposition 
that the plaintiflf cannot litigate a part of the cause of action and assert 
claims arising out of that cause of action in one proceeding, and, 
having been defeated therein, bring a second suit setting up the same 
cause of action, by introducing other évidence and making other 
claims. Huntley v. Holt, 59 Conn. 102, 22 Atl. 34, 21 Am. St. Rep. 
71 ; Mosman v. Sanf ord, 52 Conn. 23 ; Supples v. Cannon, 44 Conn. 
431; Munson v. Munson, 30 Conn. 425; Sargent & Co. v. N. H. 
Steamboat Co., 65 Conn. 116, 126, 31 Atl. 543; Brennan v. Berlin Iron 
Bridge Co., 71 Conn. 479, 490, 42 Atl. 625; Freeman's Appeal, 71 
Conn. 708, 717, 43 Atl. 185 ; Wildman v. Wildman, 70 Conn. 700, 41 
Atl. 1; Wilson v. Cheshire Brass Ce, 88 Conn. 118, 89 Atl. 903; 
Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 195; Southern 
Pacific R. R. V. United States, 168 U. S. 1, 48, 18 Sup. Ct. 18, 42 L. 
Ed. 355 (in which there is an extended examination of the adjudged 
cases) ; Northern Pacific Railway v. Slaght, 205 U. S. 122, 27 Sup. Ct. 
442, SI L. Ed. 738; Mitchell v. First National Bank of Chicago, 180 
U. S. 471, 21 Sup. Ct. 418, 45 L. Ed. 627; Doran v. Kennedy, 237 U. 
S. 362, 35 Sup. Ct. 615, 59 L. Ed. 996. 

"It is not necessary to the concluslveness of a former Judgment that issue 
should hâve been taken upon the précise point controverted in the second 
action. Whatever Is necessarily Implled in the former décision, Is for the 
purpose of the estoppel deemed to hâve been actually declded." Pray et aL v. 
Hegeman et al., 98 N. Y. 351, 358. 

"It Is the fact that the same point bas been once trled, and not the manner 
of proving It, that precludes the parties from agaln contestlng it. The mode 
of proving it cannot affect the quality or légal effect of a fact." Walker v. 
Chase, 53 Me. 258, 2C1. 

In Mitchell v. First National Bank of Chicago, 180 U. S. 471, 481, 
21 Sup. Ct. 418, 422 (45 L. Ed. 627), which involved a collatéral attack 
upon a judgment of the Suprême Court of Errors of Connecticut, it 
was said by Mr. Justice Harlan, delivering the judgment of the Su- 
prême Court, in answer to the contention that the question there pré- 
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sented was one of gênerai jurisprudence involving the rights of citizens 
of différent states, and the Circuit Court was not bound to accept the 
views of the state court, buf. was at liberty, indeed under a duty, to 
foUow its own independent jfidgment as to the légal rights of the par- 
ties, that: 

"If It were true that the qurstlon was in whole or in part one of gênerai 
law, the thlng adjudged by the state court when properly brought to the at- 
tention of the Circuit Court would stlU be concluslve between the same parties 
or thelr prlvies. Whatever may be the nature of a question presented for 
judlclal détermination — wliether depending on fédéral, gênerai, or local law — 
If It be embraced by the Issues made, its détermination by a court having jur- 
Isdlction of the parties and of the subjeet-matter binds the parties and thelr 
prlvies so long as the judgment remains unmodlfled or unreversed." 

There is, moreover, such identity of parties as to make the former 
judgment of the Connecticut courts binding in this suit. Mrs.,Goodno 
was a party to the appeal involving the validity of Mrs. Hotchkiss' will, 
and the daughter Marie was named as a respondent therein, individu- 
ally and as executrix and administratrix. From the order appointing 
an administrator de bonis non and the order disallowing the supple- 
mental account, notice was given to Mrs. Goodno, and she appeared 
and was fully heard. Although Mrs. Goodno's husband, who is joined 
as a party plaintiff in this action, was not a party to either of the ap- 
peals, he, as her husband, is nevertheless in privity with bis wife, and 
is bound by the judgment for the reason that whatever interest he 
may hâve in the suit arises from bis marriage to her and is derived 
from her relationship as the granddaughter of Henry O. Hotchkiss. 

[7] And while Yale University was not a party of record to any of 
the appeals, it did employ counsel, who appeared for it with the knowl- 
edge of opposing counsel engaged in the conduct and management of 
the litigation. It is therefore bound by the judgments, and is as fully 
entitled now to take advantage of them as though it had been a party to 
the record. Eagle Mfg. Co. v. Miller (C. C.) 41 Fed. 351 ; Lovejoy v. 
Murray, 3 Wall. 1, 18 L. Ed. 129; Robbins v. Chicago City, 4 Wall. 
657, 18 L. Ed. 427; Washington Gaslight Co. v. District of Columbia, 
161 U. S. 316, 16 Sup. Ct. 564, 40 L. Ed. 712; Souffront v. Compagnie 
Des Sucreries, 217 U. S. 475, 487, 30 Sup. Ct. 608, 54 L. Ed. 846; 
Waterbury v. Waterbury Traction Co., 74 Conn. 152, 162, 50 Atl. 3. 

Ail claims of the plaintiffs against the défendant Marie O. Hotch- 
kiss, as executrix of the will of Mary A. F. Hotchkiss and as adminis- 
tratrix of the estate of William H. Hotchkiss, and the respective es- 
tâtes, are barred by the statutes of limitation. Thèse statutes are sec- 
tion 1109 of the General Statutes of Connecticut, Revision of 1902, 
setting the limit for the recovery of real estate at 15 years, and section 
un, Revision of 1902, fixing the limit at 6 years within which an 
action founded on an express or implied contract must be brought. 
Ail of the real estate owned by Henry O. Hotchkiss was conveyed to 
Mary A. F. Hotchkiss by ail of the children, including Nathaniel S. 
Hotchkiss, father of Mrs. Goodno, on July 22, 1884, and from that 
date till her death in 1912 she held the légal title of the real estate, 
claiming to be the absolute owner thereof, and not recognizing of ad- 
mitting rights of any other person in or to any part of it. The plaintiffs 
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are therefore barred from asserting any right or title to any of the 
real estate of which Henry O. Hotchkiss died possessed. 

[8j Furthermore, Mary A. F! Hotchkiss denied at ail times from 
1885, or shortly thereafter, down to her death, any trust relation in 
any part of the real estate or personal property which she got from 
her husband's estate, and if, as the plaintififs insist, there was ever a 
time when Mrs. Goodno's father could hâve claimed a trust relation 
with respect of the property of Henry O. Hotchkiss, Mrs. Hotchkiss 
denied such relation certainly as early as 1885, so that the statute of 
limitations then began to run. The gênerai rule that express trusts are 
not within the statute of limitations does not apply to a trust openly 
disavowed by the trustée with the knowledge of the cestui que trust, and 
the statute begins to run from the time of the disavowal, and applies in 
favor of persons who become trustées by construction of law — as 
where a person is construed into a trustée of property which he has 
fraudulently obtained, or where a trust estate is traced into his hands, 
or where a resulting trust arises. Speidel v. Henrici, 120 U. S. 377, 7 
Sup. et. 610, 30 L. Ed. 718; Cône v. Dunham, 59 Conn. 145, 20 Atl. 
311, 8 L. R. A. 647; Wilmerding v. Russ, 33 Conn. 67, 76, 77; Currier 
V. Studley, 159 Mass. 17, 33 N. E. 709. 

The opinion of the Suprême Court in Philippi v. Philippe, 115 U. S. 
151, 157, 5 Sup. Ct. 1181, 29 L. Ed. 336, is directly in point and adverse 
to the plaintiffs' contention. On page 156 of 115 U. S. (S Sup. Ct. 
1184) Mr. Justice Woods says: 

"Concedlng what Is contended for by the counsel for plalntiflf that the 
statute of limitations does not run against an express trust, It must be borne 
In mlnd that this rule Is subject to the qualification that when the trust Is 
repudiated by clear and unequivocal words and acts of the trustée who claims 
to hold the trust property as his own, and such répudiation and claim are 
brought to the notice of the beneBcIary In such manner that he is called upon 
to assert his équitable rights, the statute of limitations will begln to run 
from the timé such répudiation and claim came to the knowledge of the bene- 
flciary. Prévost v. Gratz, 6 Wheat. 481 [5 L. Ed. 311J ; Oliver v. Piatt, 3 
How. 333 [11 L. Ed. 622]; Badger v. Badger, 2 Wall. 87 [17 L. Ed. 836]; 
Kane v. Bloodgood, 7 Johns. Ch. [N. Y.] 90 [11 Am. Pec. 417]; Bright v. 
Legerton, 2 De G., F. & J. 606 ; Wedderburn v. Wedderbum, 4 Myl. & Cr. 41, 
52 ; Merriam v. Hassam, 14 Allen [Mass.] 516, 522 [02 Am. Dec. 795] ; Attor- 
ney General v. Fédéral Street Meeting House, 3 Gray [Mass.] 1; Williams 
V. First Presbyterlan Society, 1 Ohlo St. 478 ; Turner v. Smith, 11 Tex. 620." 

Ail claims of the plaintiffs against the estâtes of Mary A. F. Hotch- 
kiss and William H. Hotchkiss, both deceased, and against Marie O. 
Hotchkiss, as executrix of the will of Mary A., F. Hotclikiss, and as 
administratrix of the estate of William H. Hotchkiss, are barred by 
the Connecticut statutes of noncl^im, limiting the time within which 
claims must be presented against the estâtes of decedents. Thèse 
statutes of limitations relating to claims against the estâtes of de- 
ceased persons are as follows : Section 301 of the Revision of 1902, 
as amended by Public Laws of 1905, c. 123 ; section 326 of the Re- 
vision of 1902, as amended by the Public Laws of 1905, c. 136 ; sec- 
tions 327, 329, 406, 407, 408, 381, 384, 207, and 208 of the Revision 
of 1902; chapter 37 of the Public Laws of 1907; chapter 75 of the 
Public Laws of 1911; chapter 224 of the Public Laws of 1913, 
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amending section 408 of the Revision of 1902, as amended by chapter 
215 of the Public Laws of 1909. 

[9] Fédéral courts, in enforcing claims against estâtes of decedents 
and executors and administrators thereof, are administering the laws 
of the State of the domicile, and are bound by the same statutes and 
rules that govern the local tribunals. Security Trust Co. v. Black 
River Nat. Bank, 187 U. S. 211, 227, 23 Sup. Ct. 52, 47 L. Ed. 147; 
Walker v. Walker's Ex., 9 Wall. 743, 754, 19 L. Ed. 814; Aspden 
V. Nixon, 4 How. 467, 498, U L. Ed. 1059; PuUiam v. Pulliam 
(C. C.) 10 Fed. 53, 76. 

[10] The failure of the plaintiflfs to exhibit their claim against the 
estate of Mary A. F. Hotchkiss or William H. Hotchkiss opérâtes as 
a complète bar to the enforcement of their demand, and no plea of 
ignorance or mistake can now be of any avail. The law on this sub- 
ject is forcibly stated by Mr. Justice Seymour in delivering the judg- 
ment of the Suprême Court of Errors of Connecticut in Cône v. 
Dunham, 59 Conn. 145, 161, 20 Atl. 311, 314 (8 L. R. A. 647), supra, 
as follows: 

"The failure to exhibit a elalm within the time limited by the court of 
probate for the présentation of daims against a deceased person's estate 
forever debars the demand. There is no provision for suspension during the 
disablllty of the claimant. It is a statutory bar, which, to quote the language 
of Le\Yin in his work on Trusts, p. 866, alfords a siibstantial, insuperable ob- 
stacle to the plaintiff's claim, and no plea of poverty, ignorance, or mistalte 
can be of any avail. However clear and Indisputable the title, could the 
merits be Inquired Into, the limited time has elapsed, and the door of justice 
has closed. The language of Judge Story, quoted 1q the défendants' brief, 
suggests a reason for the strict application of the statute. He says this 
statute of limitations as to executors and administrators is not created for 
their own security or benefit, but for the security and beneflt of the estâtes 
which they represent; it is a wholesome provision, deslgned to produce a 
speedy settlement of estâtes and the repose of titles derived under persons who 
are dead. If it appears to work harshly In this case, the law is nevertheless 
so that, whenever this statute cornes in, it applies regardless of any hard- 
ships which it may worli, and we must regard this claim as barred by the 
failure to présent it • * • within the time limited by the court of pro- 
bate." 

[11] Moreover, such a statute is a rule of property, which the 
Législature of a state can alone make, and as such is binding on the 
fédéral courts sitting in equity. Pulliam v. Pulliam (C. C.) 10 Fed. 
76, supra. 

There is no ambiguity in the will of Mary A. F. Hotchkiss, and a 
claim for the construction of the will cannât now be sustained. 
This contention of the plaintifïs is made with respect of the third 
paragraph of Mrs. Hotchkiss' will, which provides that: 

"The rest and resldue of my estate of every kind and description, whether 
real or Personal and including that which I recelved from the estate of my 
dear husband, Henry O. Hotchkiss, I direct to be divided into three equal 
parts, and to be disposed of" as there provided. 

The plaintifïs' contention is that it is uncertain whether the testa- 
trix's intention was thereby to include the property in her hands as 
life tenant, çr whether she intended to include only the portion of 
the incorae which remained unexpended. It does not seem to me that 
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the will îs susceptible of the construction which the plaintiffs daim 
for it, as there is no évidence to indicate that Mrs. Hotchkiss at any 
time after thèse transfers of property of her husband's estate into 
her own name made any attempt to keep this porticoi of the estate 
separate f rom what belonged to her in her own right, or that she had 
any idea of so doing. 

[12] But, be that as it may, I am clear that the plaintiflFs hâve no 
right in this suit to ask for a construction of the will. This court 
is bound to foUow the law of the state in matters necessarily involving 
property, as well as in the adjustment of claims against estâtes of 
decedents, and it is the settled law of the Suprême Court of Errors 
that no one but an executor or some fiduciary under the will can 
ask for its judicial construction. Belfield v. Booth, 63 Conn. 299, 
309, 27 Atl. 585; Security Co. v. Pratt (C. C.) 64 Fed. 405. 

Even the daughter, Marie, as executrix, could not now maintain a 
suit for a construction of the will, for the reason that the proceed- 
ings are entirely at a close, unless some property should be discov- 
ered which should be included in the division of the estate. Miles 
v. Strong, 60 Conn. 393, 397, 22 Atl. 959; Miles v. Strong, 62 Conn. 
95, 103, 25 Atl. 459; Foote v. Brown, 78 Conn. 369, 372, 62 Atl. 
667; Ackerman v. Union & N. H. Trust Co., 90 Conn. 63, 70, 
96 Atl. 149. 

If, in the account filed by the daughter, Marie, she has erroneously 
included in the estate of her mother property which belonged to the 
estate of her father, and which should hâve been treated separately, 
the remedy is an adjudication in the state courts as to thèse accounts, 
or an appeal f rom their allowace or disallowance ; but this course has 
never been taken. 

To sustain any of the contentions so earnestly urged, and so elab- 
orately, skillfully, and efficiently presented, by the plaintiffs, would 
be in the very teeth of the authorities cited at length. However much 
one may either agrée or disagree with the policy adopted by the 
various members of the Henry O. Hotchkiss household, it seems to 
me clear and conclusive that a decree should be entered dismissing 
the bill of complaint, with costs to abide the event; and it is so 
ordered. 

Decree accordingly. 
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UNITED STATES v. ONE BLUB TAFFETA EVENING COAT, TRIMMED 
LACE, AND OTHER WOMBN'S CLOTHING. 

(District Cîourt, S. D. New Tork. Deœmber 1, 1916.) 

No. 60-219. 

1. CtJSTOMs DuTiES <s=»133 — Collection — Libel fob Foefeitube — Inconsist- 

ent COTJNTS. 

It Is permlssible to plead contradlctory versions of the same transaction 
in différent counts of a Ubel for the forfeiture of goods for the nonpay- 
ment of customs duties thereon, and therefore a count charging that 
the goods were part of clalmant's baggage is not bad, because other 
counts charged that part of the goods belonged to others. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dlg. §§ 316-331 ; 
Dec. Dlg. ®=»133.] 

2. Pleading ®=»8(2) — Libel fob Foefeituee — Légal Conclusion — *Men- 

TIONED." 

In a count of a Ubel for forfeiture of goods, whlch charged that the 
goods were part of the baggage of the claimant and were not "mentloned" 
to the collector before whom the entry of the articles was made, con- 
trary to Rev. St § 2802 (Comp. St. 1913, § 5499), the word "mentloned" 
does not Involve a légal conclusion, slnce the term Is not used as a légal 
term, but embraces any form of mentioning Included In its broader col- 
loquial meanlng. 

[Ed. Note. — For other cases, see Pleading, Cent. Dlg. $ 13; Dec. Dlg. 
<S=58(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Mention.] 

3. Customs Duties ®=>133 — Libel fob Foefeituee — Exception — Libel Good 

in Paet. 

An exception cannot be sustained to a Ubel for the forfeiture of goods 
for nonpayment of customs duties, whlch is insuflicient as to part of the 
goods described therein, but good as to the rest. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dlg. §§ 316-331 ; 
Dec. Dlg. <S=»133.] 

4. Customs Duties <@=>133 — Libel fob Foefeituee — Smugglinq. 

A libel for forfeiture of goods, whlch charged that the claimant smug- 
gled and clandestlnely introduced the merchandlse Into the United States 
wlth intent to defraud the revenue and wlthout paying and accountlng for 
the duty thereon, contrary to Rev. St. § 2865 (Comp. St. 1913, § 5548), is 
sufficient. 

[Ed. Note. — For other cases, see Customs Duties, Cent Dlg. §§ 316-331 ; 
Dec. Dlg. <g=133.] 

6. Customs Duties <s=>133 — Libel fob Foefeituee — "Impoetation." 

A count in a libel for the forfeiture of goods, whlch charged that 
they were Imported wlthout the production of a duly certifled involce, and 
without an affidavit excusing failure to produce the invoice and a sworn 
statement of the costs, contrary to TarifE Act Cet. 3, 1913, c. 16, § III, E, 
38 Stat. 182 (Comp. St 1913, § 5522), is fatally defective, slnce the im- 
portation is complète as soon as the goods enter the port, at whlch time 
there could be no évasion of the duty, so thab there can be no illégal 
importation, except of goods illegally packed or absolutely forbldden. 

[Ed. Note. — For other cases, see Customs Duties, Cent Dlg. §$ 316-331 ; 
Dec. Dlg. <S=>133. 

For other définitions, see Words and Phrases, First and Second Séries, 
Importation.] 

4=9For other cases see same toplc & KET-NUMBER In ail Kejr-Numbered Dlgests & Indexes 
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6. OusTOMS DuTiES i®=>121 — Statute— "Construction — ^Illégal Importation. 

Rev. St. § 3082 (Compi St. 1913, § 5785), forblddlng the importation of 
goods contrary to law, applies only to the Importation of goods illegally 
packed or absolutely forbidden, and Is not redundant or a redupllratlon 
of tlie smu^gling section of Customs Administrative Aet June 10, 1890, c. 
407, 26 Stat. 131, as- amended by Aet Oet. 3, 1913, c. 16, § 3, 38 Stat. 181. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dig. § 261; 
Dec. Dig. <S=»121.] 

7. Customs Duties ®=»133 — Libel fob Fohfeitube — Duttes or Examiner. 

A libel for forfelture of goods, which charges that false oral statements 
were made to the examiner, but whlch does not properly plead article 
1124 of the Customs Régulations, making It the duty of the examiner to 
aseertaln and report the forelgn market value of such merchandise as the 
collecter désignâtes for examlnatlôn. nor allège that the collector had 
designated the merchandise in question for examlnatlôn, does not show 
that the examiner had any powers wlth référence to the merchandise, and 
is therefore Insufficient. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dig. §§ 316--331 ; 
Dec. Dig. (S=>133.] 

8. Customs Duties <S=>130 — Fobfeiture of Goods — False Statements. 

Only the goods about whlch false statements are made are forfeited, 
unless they are boxed or baled wlth others, and a libel for the forfelture 
of ail the goods for false statements concerning some matters should allège 
that they were ail packed together. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 296-315 ; 
Dec. Dig. <©=>130.] 

9. Customs Duties <S=>130 — Forteiture of Goods — Commebciai Goods Dis- 

GUISED AS BAGGAC4E. 

Goods which, dlsgulsed as Personal baggage, are attempted to be in- 
trodueed into the commerce of the country by means of a false baggage 
déclaration, are subject to forfelture. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. §§ 296-315 ; 
Dec. Dig. <@=»130.] 

Libel by the United States to forfeit One Blue Taffeta Evening 
Coat, Trimm'ed Lace, and Other Women's Clothing. On exceptions 
by the claimants for insufficiency of the libel. Exceptions sustained 
in part, and overruled in part. 

This is a libel of information to forfeit certain clothing brought 
into the port of New York on December 10, 1915, from the republic 
of France, by the claimant, Charlotte A. Warren, and seized by the 
collector. The clothing is divided into six groups, marked respec- 
tively, "A," "B," "C," "D," "E," and "F," and is charged to be 
subject to forfeiture by virtue of five counts, which are as foUows: 

First Count. That sald articles, to wlt, sald wearlng apparel, hereinbefore 
designated as groups C, D, E, and F, Imported and brought Into the United 
States from a forelgn country as aforesald, were subject to duty by law, and 
were fonnd as part of the baggage of sald Charlotte A. Warren upon her ar- 
rivai withln the United States as a passenger on the steamshlp Espagne, on or 
about the 15th day of November, 1915, and were not, at the tlme of ' making 
entry of such baggage, mentloned to the collector or any other officer of the 
eustoms before whom entry of such articles was made, by the person making 
such entry, to wlt, Charlotte A. Warren, contrary to the provisions of section 
2802 of the Revised Statutes of the United States [Comp. St. 1913, 8 5499]. 

Second Count. That the sald Charlotte A. Warren, actlng for and on behalf 
of one Evelyn Byrd Burden, and being the importer aforesald of the merchan- 

®=:3For other cases see same toplc & KEY-NUMBBR In aU Key-Numbered Dlgests & Indexe* 
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dise herein before designated as groups B, B, and F, on or about the 15th day 
of November, 1915, falsely and knowlngly dld Import and brlng Into the 
United States the sald merchandlse designated as groups B, E, and r, con- 
trary to law, in that— 

(a) Sald merchandlse whlch should hâve been Invoiced was, by said Char- 
lotte A. Warren, smuggled and clandestinely Introduced into the United 
States with Intent to defraud the revenue of the United States and without 
paying and accounOng for the duty thereon, contrary to the provisions of 
section 2865 of the Bevlsed Statutes of the United States [Oomp. St 1913, § 
6548]. 

(b) Sald merchandlse was not personal efCects accompanylng a passenger, 
and exceeded $100 In value, and was Imported by sald Charlotte A. Warren 
without the production of a duly certlfled Involce thereof, as required by law, 
and without the production of an affidavit showlng why It was Impractlcable 
to produce such involce, and without a sworn statement In the form of an in- 
volce showlng the actual cost of sald merchandlse, or the actual market value 
or Wholesale prlce thereof at the tlme of exportation to the United States In 
the principal markets of the country from whlch same was imported, con- 
trary to the provisions of § III, subdivision E, of the Tarlff Act of October 3, 
1913. 

Thlrd Count. That the sald Charlotte A. Warren, being the importer afore- 
sald of the sald merchandlse designated as groups A, B, C, D, B, and F, on 
or about the 15th day of November, 1915, dld enter and introduce the said mer- 
chandlse Imported as aforesald from sald forelgn country into the com- 
merce of the United States at the port and Southern district of New York, 
by means of a certain false and fraudulent wrltten statement and déclaration, 
to wlt, a certain baggage déclaration and entry, in whlch, on or about the 
15th day of November, 1915, the said Charlotte A. Warren dld déclare be- 
fore a certain inspecter of customs at the port and collection district of New 
York, falsely and fraudulently, among other thlngs, that ail the articles, elther 
used or unused, in her baggage, or on her person, or on the persons of those 
accompanylng her whlch had been obtalned abroad, together with the cost 
price of each item purchased, and the actual market value, if obtalned by glft, 
or other than by purchase, were fully set forth and described in sald baggage 
déclaration and entry, and thatf ail of sald articles were Intended for the 
Personal use of herself or of those accompanylng her, except as Indicated In 
said baggage déclaration and entry; whereas. in truth and In fact, the mer- 
chandlse aforesald was not fully stated and declared by her, the sald Charlotte 
A. Warren, and the sald baggage déclaration and entry was false and fraudu- 
lent, in that it dld not contain a statement of ail the sald merchandlse, to- 
Sether with the cost prlce of each item thereof, or make référence to ail of 
said merchandlse, as the said Charlotte A. Warren then and there well knew ; 
that the said Charlotte A. Warren, was, on the 15th day of November, 1915, 
guilty of certain willful acts and omissions whereby the United States was 
deprived cf a part of the duties legally due and accrulng on sald marchandise 
hereinbefore described as groups A, B, C, D, E, and F, to wlt. In knowlngly 
and wiUfully neglectlng to set forth In sald baggage déclaration and entry ail 
the said merchandlse purchased or acqulred by her abroad. AU with Intent to 
defraud the revenue of the United States and contrary to the provisions of 
section III, par. H, of the. Tarlff Act of October 3, 1913 [Comp. St 1913, S 
6626]. 

Fourth Count. That the sald Charlotte A. Warren, being the Importer of the 
said merchandlse designated as groups A, B, C, D, E, and F, on or about the 
16th do y of November, 1915, dld enter and introduce, and attempt to enter 
and introduce, the merchandlse aforesald, Imported as aforesald, from sald 
forelgn country into the commerce of the United States, at the port and 
Southern district of New York, by means of certain false verbal statements 
made to one Charles T. Rlotte, who then and there was an examiner of mer- 
chandlse at the port of New York, in and by which said false verbal state- 
ments the sald Charlotte A. Warren stated that of the articles hereinbefore 
referred to, one black and métal thread evening costume, trimmed with lace, 
one flame-colored evening gown, beaded, and one flame-colored evening cos- 
tume, had theretofore been purchased In France and Imported Into the 
237 F.— 15 
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TJnîted States, and that theretofore duty had been pald upon sald gowns ; 
whereas, In truth and In fact, as sald Charlotte A. Warren tben and tliere 
well knew, the sald three gowns had never been Imported Into the United 
States prior to the 15th day of November, 1915, and no duty had ever there- 
tofore been paid thereon. Ail with intent to defraud the revenue of the Unit- 
ed States, and contrary to the provisions of section III, par. H, of the Tariff 
Act of October 3, 1913. 

Fifth Count That the said Charlotte A. Warren, belng the importer afore- 
said of the said merchandlse deslgnated as groups A, ^, C, D, E, and F, on 
or about the 15th day of November, 1915, did attempt to introduce into the 
commerce of the United States the merchandlse aforesald, whieh was then 
and there subject to duty by law, by means of a certain false and fraudulent 
déclaration and wrltten statement by her then made, to vi'it, a certain bag- 
gage déclaration and entry, in whlch, on or about the date aforesald, the said 
Charlotte A. Warren dld déclare before a certain inspecter of customs at the 
port and collection district of New York, fâlsely and fraudulently, among 
other things, that the foreign cost or actual foreign market value of the said 
merchandlse was the sum of $1,500 ; whereas, in truth and in fact, the actual 
cost priée or the actual foreign market value of the said merchandise, as the 
said Charlotte A. Warren then and there well new, was largely In excess of 
the sum of $1,500. AU with Intent to defraud the revenue of the United 
States, and contrary to the provisions of section III, par. H, of the Tariff Act 
of October 3, 1913. 

After seizure, Charlotte A. Warren întervened as claimant to groups 
A, C, and D, Évelyn Byrd Burden intervened as claimant to groups 
B and F, and certain articles in group E, and Gwendolyn Dows in- 
tervened as claimant to certain articles in group E. AU the claim- 
ants hâve filed exceptions for insufficiency to ail counts of the libel. 

Frank E. Carstarphen and John E. Walker, both of New York 
City, for the United States. 

William 1,. Wemple, of New York City, for claimant Warren. 

Alfred A. Wheat, of New York City, for daimants Burden and 
Dows. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] First Count. If groups C, D, E, and F were a part of the claim- 
ant Warren's baggage, and were subject to duty, and were not men- 
tioned to the collector when entered, they were, of course, forfeit. 
The first criticism is that in other counts it appears that groups E 
and F were imported for the claimants Burden and Dows. If groups 
E and F could not be at once in fact personal baggage and goods im- 
ported for the use of another (One Pearl Chain v. U. S., 123 Fed. 
371, 374, 59 C. C. A. 499), still it is permissible to plead contra- 
dictory versions of the same transaction in the alternative, so as to 
be safe, whichever way the proof develops (Bishop, Crim. Proc. §§ 
453 [2], 492). The count, standing alone, is good. 

[2] A second criticism is that the word "mentioned" involves a 
légal conclusion, Jind is bad for that reason. I think not. It may be 
true, since One Pearl Chain v. U. S-, 123 Fed. 371, 59 C. C. A. 499, 
that it is enough generally to state upon a baggage déclaration that 
one has wearing apparel, without the particularity of R. S. § 2799;^ 
but that does not make the word "mention," as used in section 2802, 
a légal term. Rather it embraces within the term any form of "men- 
tioning" to the collector, including its broader coUoquial meaning. 

» Comp. st. «13, i 5498. 
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Words like "subject to duty" are good, even in indictments. Dun- 
bar V. U. S., 156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390. 

[3] Finally, even if the groups E and F were to be excluded from 
the count, it would still be good as to C and D, and an exception, 
like a demurrer, is bad, if any part of the pleading be good. The 
exception to the first count is overruled. 

[4] Second Count. (a) The smuggling count is challenged because 
in other counts the United States has alleged that the goods were 
disclosed to the authorities, but the objection amounts to no more 
than a charge of inconsistency between counts. The terms of the 
charge are valid. Keck v. U. S., 172 U. S. 434, 19 Sup. Ct. 254, 43 
L,. Ed. 505. And since that case they hâve become the accepted form. 

[5, 6] (b) R. S. § 3082 (Comp. St. 1913, § 5785), only forbids impor- 
tation, and section III, E, aft'ects only entry, and the claimants argue 
that entry succeeds, and is not a part of, importation. "Importation" 
is complète, certainly for purposes of the incidence of duties, as soon 
as the goods enter the port. Arnold v. United States, 9 Cranch, 104, 
3 L. Ed. 671 ; The Boston, Fed. Cas. No. 1,670 ; United States v. 
Lindsey, Fed. Cas. No. 15,603, 1 Gall. 365. In United States v. Thom- 
as, Fed. Cas. No. 16,473, 4 Ben. 370, Judge Hall applied this défini- 
tion so far as to hold bad an indictment under section 3082, which 
charged that the goods were imported without payment of the légal 
duties. His theory was that, since the importation was complète when 
the goods reached the port, and no duties could be evaded till entry, 
there could be no illégal importation, except the goods were illegally 
packed or absolutely forbidden. The case was followed by Judge 
Deady in United States v. Kee Ho (D. C.) 33 Fed. 333, and by Judge 
Benedict in United States v. Claflin, Fed. Cas. No. 14,798, 13 Blatchf. 
178, 186, but it was criticized by judge Longyear, obiter, in United 
States V. Merriam, Fed. Cas. No. 15,759. As there hâve been three 
décisions upon the point, I scarcely think I ought to disregard them 
as mère matter of authority. 

Besides, I do not see how the word "import" can mean différent 
things in the same connection. If the importation of goods illegally 
packed or absolutely forbidden is complète when they enter the pre- 
cincts of the port, it must be complète when they enter under a 
schéma to defraud the revenues. Section 3082 is not redundant, and 
does not reduplicate the smuggling section, or the elaborate provisions 
of the Customs Administrative Act. It is directed against introducing 
goods into the precincts of the port. The exception is overruled to 
count 2 (a), and is sustained to count 2 (b). 

Third Count. The third count is saïd to be bad, because it does not 
appear that the goods were entered and introduced into the commerce 
of the United States. This the claimants urge follows from the char- 
acter of the goods, women's clothes, and from the fact that they were 
imported either for the claimant Warren herself, or for her friends, 
the claimant Burden, or the claimant Dows. Nothing of the sort 
appears in the count itself, which only allèges that the claimant War- 
ren imported the goods into the commerce of the United States. Each 
count may stand alone, as I hâve said, and nothing contradicts the 
allégation that they were so imported. 
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An'other question îs whether the allégation îs good in law. 
The phrase "enter and introduce" is no more contaminated by légal 
implications than the allégations in the indictments in Dunbar v. Unit- 
ed States, supra, and Keck v. United States, supra. As to "enter," 
I think it may stand, because it signifies the complète séries of acts 
necessary to get a permit to pass the goods (United States v. Cargo 
o£ Sugar, Fed. Cas. No. 14,722, 3 Sawyer, 46), and they are defined 
by the statute, which is accessible to ail. While it is true that this 
single légal term includes a number of acts, that is not necessarily a 
fatal defect. The word "introduce" comprehends fewer acts than 
"enter" (United States v. 25 Packages of Hats, 231 U. S. 358, 34 Sup. 
Ct. 63, 58 L. Ed. 267), and it is at least uncertain just how far an 
importer must go to "introduce" goods into the United States. We 
know from the case cited that to unload and place them in gênerai 
order is enough, but to make them arrive merely at the port is only 
an attempt to introduce. While it may be unsafe, therefore, for the 
United States to go to trial upon that word, without further spécifi- 
cation, the exception will not lie, because "entry" is enough, and has 
been alleged. As the greater, it includes "introduction," which is 
the less. How the United States would fare if it failed to prove com- 
plète entry, but did prove acts sufficient for introduction, without 
specifying those acts in the libel, is another question. 

The exception is overruled, as well as the exception on the same 
ground to counts 4 and 5. 

[7] Fourth Count. The spécifie objection to this count is that false 
verbal (sic) statements made to an examiner were irrelevant. The 
goods are not alleged to be passengers' baggage, but imported mer- 
chandise, and I will not look beyond the count. A false statement 
to the examiner was relevant,' if examiners had any authority in re- 
spect of admitting imported merchandise. Article 1124 of the Cus- 
toms Régulations makes it the duty of examiners to ascertain and 
report the foreign market value of such imported merchandise as 
the collector désignâtes for examination, and to describe it, so that 
the collector might détermine the duty upon it. But the régulation 
is not pleaded as it should be, nor is it alleged that the collector had 
designated the merchandise for examination. As the count stands, 
the examiner had no duties and no powers, and the exception is sus- 
tained. 

[8] A further point is raised that only the clothes about which 
the false oral statements were made are forfait. This is so, unless it 
were alleged that they were baled or boxed with others; if the 
United States means to forfeit the other articles, it must allège that 
they were packed with those about which the false statements were 
made, since that is a part of the necessary allégations to forfeit those 
articles. However, part of the count is good without such an alléga- 
tion, since the articles mentioned could in any case be forfeited, and 
an exception will not lie while any part of the count is good. 

[9] Pifth Count. This count raises the point, which is in fact 
also raised by the third count, though not argued, whether in entering 
and introducing into the commerce of the United States certain mer- 
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chandise, not passengers' personal baggage, the goods are forfeit, if 
the importer uses a false baggage déclaration. Certainly to attempt 
to introduce goods into the commerce of the United States by such 
a false paper is not safer than by a false invoice. The count does 
not présent the question whether to introduce personal baggage as 
such by a false baggage déclaration violâtes section III, H, of the 
Customs Administration Act (Comp. St. 1913, § 5526). The count 
would be satisfied, if the claimant, seeking to introduce goods for 
sale, disguised as personal baggage, used a false baggage déclaration. 
In this regard it is precisely like count 3, which is not challenged on 
that score. It raay turn out at the trial that personal baggage was 
introduced by a false baggage déclaration, and then that point will 
be raised; but this pleading does not raise it, and the pleader is en- 
titled to be taken at his word. Or it might turn out that some of 
the goods designed for import into the commerce of the United 
States were packed with personal baggage and entered by a false in- 
voice. That would raise the question of the contamination of the 
Personal baggage, and of whether it was sufficiently pleaded ; but that, 
also, is not raised by this pleading. The exception is therefore over- 
ruled. 

A decree may therefore pass sustaining the exception to count 2 
(b) and to count 4, and overruling the other exceptions. The libelant 
has leave to plead over generally, except as to count 2 (b), which, if 
I am right, is incurable. 
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NATION et al. 

(District Court, S. D. lowa, Davenport Division. February 19, 1916.) 

1. COTTBTS ®=9329 — JUEISDICTION OF FEDERAL CoUETS — ^AMOUNT ' VU CONTEO- 
VKBST. 

In a suit to enjoln the taklng of rallroad station property for Street 
purposes, an allégation In the blU that the value of the matter In contro- 
versy exceeds $3,000 Is sufficient to glve a fédéral court jurlsdlctlon, 
where, If the theory of complalnant as to the measure of damages for the 
taklng of the property should be sustained, the damage would exceed that 
Bum. 

[Ed. Note. — For other cases, see Courts, Cent Dig. S 897; Dec Dlg. 
<S=>329.] 

S. CouETs i3=>366(l) — Fbueeal Co0bts — ^Authoeitt of Statb Décisions. 

A construction placed upon a state statute by the hlghest court of the 
State is binding upon a fédéral court 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. {J 956, 957, 967; 
Dec. Dlg. <g=366(l).] 

8. Emirent Domain <3=»47(5) — Délégation or Powkb to Municifalities — 
Pbopebtt Previouslt Dkvoted to Public Use. 

Under the law of lowa as settled by décision, whlle property devoted 
to one pubUc use may be taken by another, where the two uses can c6- 
exist, a town or dty cannot condemn for street purposes property al- 
ready devoted to a public use by a railway company, when such taklng 

4=9For other cases bm sama topic & KBY-NUMBini in ail Key-Namberad DlgeaU & Indexas 
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would requlre the destruction or removal of a dépôt building already 
located thereon. 

[Ed. Note. — For other cases, see Emlnent Domain, Cent. Dlg. §§ 108- 
110, 115-120; Dec. Dlg. ®=»47(5).] 

In Equity. Suit by the Chicago, Milwaukee & St. Paul Railway 
Company against the Incorporated Town of Lost Nation, Edward 
Christiansen, Mayor, and L. Balster, R. E. Cressey, J. E. Gilroy, and 
W. J. Schultz, Councilmen of said town, and William E. Dougherty, 
Sheriff of Clinton County, lowa. 

J. C. Cook, J. N. Hughes, and C. R. Sutherland, ail of Cedar Rapids, 
lowa, for complainant. 
Wolfe & Wolfe, of Clinton, lowa, for respondents. 

WADE, District Judge. The plaintiflf seeks to enjoin the taking 
of a portion of its right of way and dépôt grounds for street pur- 
poses. The validity of the ordinance establishing the street in con- 
troversy is disputed, and it is contended that, even if the ordinance 
is valid, the power of eminent domain granted to cities and towns by 
section 880 of the Code of lowa does not enable the défendants to 
condemn for a public street the property of the plaintifiF which is al- 
ready owned and used for other inconsistent public purposes. Upon 
the property sought to be condemned is located the dépôt of plaintiff ; 
also tracks, permanent concrète platform, etc. The défendants insist 
that the ordinance is valid, and that under the circumstances the town 
bas the power to condemn the property, and they also insist that this 
court bas no jurisdiction, because it is claimed that the amount in 
controversy does not exceed the sum of $3,000. 

[1 ] 1. Has the court jurisdiction? The exact amount, which in case 
condemnation of the property were made, might be assessed by a jury, 
cannot, of course, be determined in this action, and, if it could be de- 
termined, would not be décisive upon the question of jurisdiction. 
The amount in dispute, so far as it relates to the jurisdiction of the 
court, cannot be measured by the exact amount which is ultimately 
found due from one party to another. If it were, then the court would 
never hâve jurisdiction in a case where upon final hearing the court 
or jury finds that the plaintiff is not entitled to recover anything. It 
is the amount "in dispute, and not th© amount actually due, as sub- 
sequently may be determined, which fixes the jurisdiction." Smith v. 
Adams, 130 U. S. 167, 9 Sup. Ct. 566, 32 L. Ed. 895; Holden v. Ma- 
chinery Co. (C. C.) 82 Fed. 209; Armstrong v. Walters (D. C.) 219 
Fed. 321; Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501, 29 L,. 
Ed. 729. 

In a récent opinion announced by the Suprême Court of the United 
States, November 15, 1915, in the case of Glenwood Light & Water 
Co. V. Mutual Light, Heat & Power Co., 239 U. S. 121, 36 Sup. Ct. 
30, 60 L. Ed. 174, Justice Pitney says: 

"We are unable to dlscern any sufflclent ground for taking this case out 
of the rule applicable generally to suits for Injunctlon to restrain a nuisance, 
a contlnuing trespass, or the Uke, viz. that the Jurisdictlonal amount is to be 
tested by the value of the ob]ect to be galned by complainant. The object of 
the présent suit is not only the abatement of the nuisance, but {under the 
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prayer for gênerai relief) the prévention of any récurrence of the llke nuisance 
In the future. In Mississippi & Missouri Rallroad Co. v. Ward, 2 Black, 
485, 492 [19 L. Ed. 311], it was said: 'The want of a sufficient amount of 
damage having been sustalned to glve the fédéral courts Jurisdiction will not 
defeat the remedy, as the removal of the obstruction is the matter of contro- 
versy, and the value of the object must govern.' The same rule bas been ap- 
plied in numerous cases, and under varying clrcumstances. Scott v. Donald, 
165 V. S. 107, 115 [17 Sup. Ct. 262, 41 L. Ed. 648] ; McNeill v. Southern Rail- 
way Co.. 202 U. S. -543, 558 [26 Sup. Ct 722, 50 L. Ed. 1142] ; Hunt v. N. Y. 
Cotton Exchange, 205 U. S. 322, 336 [27 Sup. Ct. 529, 51 L. Ed. 821] ; Bltter- 
manh v. Louisville & Nashville R. R., 207 U. S. 205, 225 [28 Sup. Ct. 91, 52 L. 
Ed. 171, 12 Ann. Cas. 693] ; Berryman v. Whltman Collège, 222 U. S. 334, 345 
i:32 Sup. Ct. 147, 56 L. Ed. 225]." 

.In determining the amount which must be ultimately paid if con- 
demnation be permitted, a number of important questions will be in- 
volved with référence to the measure of recovery. It will hâve to 
be determined whether the value of the property shall be fixed, as 
contended for by the défendants, at the time the ordinance was passed, 
or, as contended by the plaintiff, at the time the property is ultimately 
subjected to use for a street. It will also hâve to be determined wheth- 
er the recovery shall be the expense of removal of buildings, or the 
actual value of the improvements condemned. It will also involve the 
question as to whether the plaintiff is entitled to recover anything for 
the depreciated use of the right of way at this point, based upon the 
additional burdens which the crossing would impose with référence to 
speed, and guarding against accidents, and practicability of stopping 
trains without obstructing the streets, etc. Thèse matters cannot be 
determined by this court in this case. 

Under the évidence, and the theory advanced by counsel for the 
plaintiff, it cannot be denied that there is a dispute between the par- 
ties which exceeds the jurisdictional amount. Whether the theory of 
counsel for the plaintiff can be ultimately sustained is a question for 
some other court in a proper proceeding. 

2. Is the ordinance valid? I bave grave doubts about the vaHdity 
of the ordinance. None of the provisions of the statute with référ- 
ence to the passage, the signing, publication, and record of the ordi- 
nance, hâve been literally complied with. Examination of the cases in 
lowa and in other states, however, discloses that the courts hâve al- 
most uniformly upheld ordinances, even though no attempt was made 
to comply with the statutory requirements, and inasmuch as the de- 
fendants contend that this ordinance is valid, and I am disposing of 
the case upon another point, I will not review the objections to the 
ordinance or the authorities relating thereto. 

[2, 3] 3. Has the incorporated town the power to condemn the 
property in controversy? This simply involves a construction of the 
statute of the state of lowa. This statute, however, is in effect the 
same as statutes of many other states, and the question involved has 
been before the courts of lowa, and numerous other states. Being a 
question of statutory construction, this court is bound by the décisions 
of the highest court of the state of lowa as correctly interpreting the 
législative will. Hamilton Gaslight Co. v. City of Hamilton, 146 U. 
S. 258, 13 Sup, Ct. 90, 36 L. Ed. 963 ; Louisville Co. v. Mississippi, 
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133 U. S. 587, 10 Sup. Ct. 348, 33 L. Ed. 784; Détroit v. Osborne, 
135 U. S. 492, 10 Sup, Ct, 1012, 34 L. Ed. 260. 

The construction of this statute, as applied to the question in con- 
troversy, was considered by the court in C, M. & St. P. Ry. Co. v, 
Starkweather, 97 lowa, 159, 66 N. E. 87, 31 L. R. A. 183, 59 Am. 
St. Rep. 404, and in Chicago Great Western Railway Co. v. Mason 
City, 155 lowa, 99, 135 N. W. 9. In the Starkweather Case it is said: 

"It Is claimed by the appellant that dépôt grounds are essentlally public 
property; that they may be acqulred by the exercise of • • • emlnent 
domain, when they cannot be otherwise obtained ; and that for thèse reasons 
they cannot be taken by means of that right. It l8 undoubtedly tnie that 
the railway and station grounds are operated and used in part for public pur- 
poses. The right of eminent domain rests upon the theory that propeçty 
taken by vlrtue of It Is to be used for the benefit of the public, and it cannot 
be exercised for any other than a public object. Stewart v. Board, 30 lowa, 
19 [1 Am. Bep. 238]; 1 Redf. E. B. 228; 6 Am. & Eng. Enc, Law, 515. But 
it is not true that property devoted to one public use cannot be subjected to 
any other. It is wlthin the power of the General Assembly to make the same 
property subservient to différent public uses, or even to take It from one 
public use and dévote It to another. Thus the streets of a town or clty may 
be used for the purposes to whîch streets are ordlnarily devoted, and also 
for railway purposes. Mllbum v. Cedar Rapids, 12 lowa, 256 ; Cook v. City 
of Burlington, 30 lowa, 105 [6 Am. Bep. 649]. It was said in Evergreen Ceme- 
tery Ass'n v, Clty of New Haven, 43 Conn. 234 [21 Am. Bep. 643], to be un- 
Questionable 'that the Législature has the power to authorize the taking of 
land, already appUed to one public use, and dévote it to another.' " 

After citing numerous authorities in support of the foregoing, the 
court f urther says : 

"The doctrine is subject to the modification, however, that the power to 
take the property for the second public use, when such an appropriation would 
supersede or defeat the flrst one, must be given expressly or by necessary 
Implication ; and stress is placed on that modification by most of the authori- 
ties to whlch we hâve referred. The use of the strip of ground In question 
for railway dépôt purposes is in part for the public benefit, and therefore 
public, The use for which the town of Boyden approprlated It Is also 
public; but the plaintill has occupled and used It for railway purposes for 
many years, and Its rlghts are prlor, in point of tlme, to any which the 
town has acqulred. It is true the grounds were not obtained for the plaln- 
tift through the exercise of the right of emlnent domain, but by a conveyance 
from its owner ; but it may be conceded, for the purposes of thls case, that the 
method by which tltle was acqulred Is Immaterlal, so long as the use made of 
the land is a public one, The question remains to be determined whether, 
under the statutes of thls state, the town was authorlzed to extend its street 
In the manner attempted, against the wiU of the plalntlff. It is said in Suth. 
St. Const. I 388, that 'there Is a broad distinction between acts which 
subvert or essentlally impair a prlor franchise or appropriation to a public 
use, and acts whlch permit a taking for a new public use, not involvlng an 
entlre deprivation or diversion from the flrst use, but a Joint use, so that 
after the second taking the same property serves still the original purpose, as 
well as the new, and the two uses are consistent. Under a gênerai power to 
lay out and estabUsh a rallroad or highway, other rallroads or hlghways 
may be crossed.' " 

In Chicago G, W. Railway Co. v. Mason City, ît is said, sustaining 
the reasoning in the Starkweather Case : 

"The gênerai rule seems to be that, if the use of the proposed street la not 
Inconsistent wlth the • • • use by the railway Company of Its dépôt 
grounds for proper purposes, the power of the clty to condemn a right of way 
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for Street purposes Is not excluded (Mlnneapolis & St. L. E. Co. v. Hartland, 85 
Minn. 76, 88 N, W. 423; Battle Creek & S. R. Co. v. Tiffany, 99 Mlch. 471, 58 
N. W. 617), even though it may be necessary for the railway company to 
make sUght changes In its tracks or otBer appartenances. FoM v. Sleepy 
Eye Lake, 80 Minn. 67, 82 N. W. 1097; Chicago & N. W. E. Co. ▼. City of 
Morrlson, 195 lU. 271, 63 N. B. 96. In Cindnnati, W. & M. B. Co. v. City of 
Andersen, 139 Ind. 490, 38 N. B. 167, 47 Am. St. Kep. 285, It was held that a 
Street could not be thus loeated through the rallroad company's yards, so as 
to destroy roundhouses, water tanks, and similar buildings, and necessitate 
their location elsewhere. The conclusion thus announced is wlthout douDt 
Sound, but it has no necessary application to the case before us." 

It will be observed that the Suprême Court of lowa has thus ap- 
proved of the rule announced in Cincinnati Co. v. City of Andersen, 
139 Ind. 490, 38 N. E. 167, 47 Am. St. Rep, 285, in the following lan- 
guage : 

"It was held that a street could not be thus loeated through the rallroad 
company's yards, so as to destroy roundhouses, water tanks, and similar 
buildings, and necessitate their location elsewhere. The conclusion thus 
announced is wlthout doubt sound." 

This expression of the Svipreme Court seems to be décisive of this 
case. The dépôt is partly upon the portion of the dépôt grounds which 
the défendants seek to condemn for a street. The dépôt does not 
extend clear across the proposed street, but there is no claim that the 
street can be established and used without destroying or removing 
the dépôt. 

An important distinction is urged by counsel for défendants, be- 
tween the case at bar and other cases, because the dépôt had only been 
reraoved to its présent location a short time prior to the passage of 
the ordinance, and because, as they express it, it was "purely a race 
between the town and the railway company to establish a street on 
one part, and to forestall the establishment on the other." If this 
case involved a question of equities between the parties, we might well 
consider the conduct of the railway after knowledge of the purpose 
or intent to pass the ordinance establishing the street. But it is not 
a question of equities; it is a question of légal rights. 

The passage of the ordinance was not a taking of this property. 
"Private property shall not be taken for public use without just com- 
pensation first bedng made or secured to be made to the owner there- 
of." Const. lowa, art. 1, § 18. Property cannot be taken until the 
damages hâve been assessed and the money paid. Code lowa, § 2010. 
Even after the condemnation and assessment of damages, tiie town 
would be under no obligation to take the property ; so that legally, at 
least, there was no duty resting upon the railway company to suspend 
work upon the dépôt or other improvements upon the passage of the 
ordinance. 

It is a conceded fact that the dépôt was in its présent location prior 
to the passage of the ordinance — a permanent foundation was not 
completed, but there is no question but what it was put in its présent 
location with a view of permanency, and that it was legally speaking, 
permanently established, so far as location is concemed. So that the 
case really involves the question as to whether a town or city can con- 
demn for street purposes property already devoted to a public use 
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by a railway company, when such taking would require the destruc- 
tion or removal of a dépôt building already loeated thereon. The 
town bas no power to compel the removal of the building; its only 
power is to condemn the property, building and ail, and, except by 
mutual arrangement, the city, in order to acquire possession, would be 
compelled to destroy or remove that portion of the dépôt which would 
obstruct the establishment of the street. As above stated, the Suprême 
Court of lowa bas aligned itself with those cases which hold that a 
Street cannot be "loeated through the railway company's yàrds so as 
to destroy roundhouses, water tanks, and similar buildings, and neces- 
sitate their location elsewhere," and by this construction of the lowa 
statute this court is bound. 

Much might be said about the equities of the parties. Counsel for 
défendants contend that the removal of the dépôt to its présent loca- 
tion was with a view of preventing the establishment of the street ; 
but, even if this were true, the company was exercising a légal right, 
and the intention with which a légal right is exercised, is not material. 
On the other hand the town council is the judge of the public neces- 
sity for the establishment of the street. As was held in N. Y. & Har- 
lem Railway Co. v. Kip, 46 N. Y. 546, 7 Am. Rep. 385, quoted in Cin- 
cinnati Co. V. City of Andersen, 139 Ind. 490, 38 N. E. 167, 47 Am. 
St. Rep. 285 : 

"The location of the buildings of the company is wlthin the discrétion of 
the managers, and courts cannot supervise it." 

And in Eldridge v. Smith, 34 Vt. 484, it is said : 

"When land is taken for legitimate railroad use by the rallroad company, 
the judgment of the offlcers of the road, uniess clearly beyond any just neces- 
sity, is regarded as conclusive." 

The theory of counsel for défendants in this case is well expressed 

by the Suprême Court of Indiana in Cincinnati v. City, supra, in the 

following language: 

"The theory of the appellee, and that adopted by the circuit court, is that 
such buildings and structures are not indispensable, for the reason that they 
may be conveniently loeated elsewhere, and after relocation the uses of the 
street and railway may coexlst." 

But the court says in answer : 

"This theory is not new, but, if adopted by any of the adjudged cases, the 
fact has not been discovered by us." 

It is not a qeustion of equities. It is not a question of what the 
company might do to accommodate themselves to this public improve- 
ment; it is a question of subjection to prior public use — a use which 
cannot coexist with the use by the town for the proposed street. That 
portion of the proposed street upon which the dépôt stands can be 
used only for one of two purposes, the dépôt or the street; and I 
find no justification in the authorities for holding that the prior use by 
the railway must yield. Where the right of way could be used for 
both purposes, even though it involved some readjustment of tracks 
or walks, the courts sustain the right to establish the street; but this 
is as far as the courts hâve gone in construing similar statutes, with 
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one or two possible exceptions, which hâve not been adopted by the 
Suprême Court of lowa as a rule under the statutes of this state. 

But, if the equities could be considered, the court could not overlook 
the fact that there is a public street extending to the r^lway right of 
way at a point 250 feet east of Main street (the street which by the 
ordinance is extended), and a street 250 feet west of Main street, ei- 
ther one of which could probably be extended across the dépôt grounds 
without serious impairment of the rights of the plaintiff, certainly with 
much less effect upon the plaintiff's right to the use of the dépôt 
grounds than the extension of Main street. 

In St. Louis Co. V. City of Tulsa (D. C.) 213 Fed. 87, Campbell, 
District Judge, in denying the power to extend a street, which would 
not afïect a permanent building, but which would afifect tracks and 
switch stands, says : 

"It will, of course, not be contended that the switch stands, or the lead or 
ladder track, can be successfully operated in the street. So far as they 
are concerned, It is manifest that If the street is opened up across the right 
of way, as desired by the city, they will hâve to be removed to another loca- 
tion, and to that extent, at least, the existence ol the street will be inconsis- 
tent with the uses to which the railroad Company is now devoting this proper- 
ty. No question is made, nor can be made, that this ladder track and the 
switch stands are neeessary adjuncts to the railroad facilities for the 
handling of its business. The railroad company had a perfeet right to place 
them where they are now ; the matter ot determining their location withln 
the limits of the right of way is withln the province of the proper offlcers of 
the company, in the exercise of their judgment as to where they will best 
serve the interest of the company in handling the business of its patrons, and 
presumably they were so located In the exercise of such judgment." 

In this case the authorities are fully reviewed, and while the law un- 
der considération was not in the exact language of the statute of lowa, 
the principle discussed and the authorities quoted are directly in point 
under the lowa statute as construed by the Suprême Court of this 
State. The opinion of Judge Pollock in C, R. I. & P. Railway Co. 
V. Williams (C. C.) 148 Fed. 442, also contains a valuable discussion 
of the leading cases upon the questions involved. 

In my view, an injuction should issue herein as prayed. 



OKLAHOMA CITT MILL & ELEVATOR CO. v. PAMPA GEAIN CO. 

(District Court, N. D. Texas, at Amarillo. September 30, 1916.) 

No. 111. 

Saisis ®=200(3) — Contract fob Sale of Gbain — Dfxivbrt. 

Plaintilï contracted with défendant for the purchase of several car- 
loads of wheat, which were shipped by défendant, consigned to itself, 
and bllls of lading, indorsed by défendant, with drafts attaehed, were 
forwarded to plaintiff, which accepted and paid the drafts. Before reach- 
Ing plaintiff's elevator, some of the carloads w^ere destroyed in the great 
Galveston storm. Both parties were members of the Texas Grain Dealers' 
Association, whose rules reqiiired an ex change of confirmations of sales 
in writing expressing the ternis of the sale, and provided that, where 
one party only conflrmed, that confirmation should be binding on both, 

â=;:»For other cases see same topic & KBY-NUMBER in ail Ksy-Number«d Dlgests & Indexes 
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nnless objected to at the tline of recelpt. Plalntlff sent a confirmation 
to défendant, contalnlng the provision, "Delivery of grain not perfected 
until grain reaches destination specifled and bas been Inspected and 
welghed." Thls confirmation was not objected to, but was returned 
Inltlaled by défendant. Held, that such confirmation goyemed the rlghts 
of the parties, and that, as the carloads destroyed had not reached des- 
tination, nor been inspected and welghed, the loss must fall on défendant 
[Ed. Note.— For other cases, see Sales, Cent Dig. $ 527 ; I>ec. Dig. <ê=» 
200(3).] 

At Law. Action by the Oklahoma City Mill & Elevator Company 
against the Pampa Grain Company. On motion by plaintiflf for in- 
structed verdict. Motion granted. 

Keaton, Wells & Johnston, of Oklahoma City, OkI., for plaintiff. 
Kimbrough, Underwood & Jackson, of Amarillo, Tex., for défend- 
ant. 

MEEK, District Judge. To reach and express a conclusion on the 
issues before the court is not a pleasant task. No matter what the 
conclusion, one of the parties, without being guilty of fault or neglect 
in the premises, willhave to suffer a substantial loss. 

The évidence shows that one Tom Connally, acting as agent and 
broker for the Oklahoma City Mill & Elevator Company, purchased 
from the Pampa Grain Company, at Pampa, Tex., several carloads of 
wheat; that the contracts covering such purchases were oral; that 
notice of the purchase of the respective cars was telephoned to the 
Oklahoma City Mill & Elevator Company, at Oklahoma City ; that the 
Pampa Grain Company, the seller, made invoices of the sales, or ship- 
ments, and, having secured bills of lading covering them from the 
local agent of the Pan Handie & Santa Fé Railroad Company, at 
Pampa, Tex., inclosed the bills of lading and invoices to the Oklahoma 
City Mill & Elevator Company, and draft covering the price agreed 
upon, less the freight on the shipment from Pampa to Galveston, and 
perhaps in some instances less a certain small margin for expenses. 
I believe expenses were not mentioned in the oral contract of purchase ; 
they are, however, in the contract of confirmation — leaving a certain 
margin for diflferences in grades of the wheat, which différences were 
to be ascertained at the elevator in the city of Galveston. The bills 
of lading thus inclosed with the invoices, together with the drafts, re- 
vealed that the grain was-delivéred to the railroad company, consigned 
to the "order of Pampa Grain Company, destination Galveston, Texas, 
notify Oklahoma City Mill & Elevator Company, at Galveston, Texas." 
The indorsement on the bills of lading (one of which I use for illus- 
tration) was : "Pampa Grain Company, by A. C. Matthews, Manager." 
The testimony reveals this indorsement was placed upon the bills of 
lading before they were forwarded to the Oklahoma City Mill & Ele- 
vator Company with drafts attached. Upon receipt of the respective 
enumerated inclosures the Oklahoma Company honored the draft or 
drafts presented it, covering the shipments ; the amounts called for 
by the drafts being placed in the bank to the crédit of the Pampa 
Grain Company. Unquestionably thèse amounts were advanced and 
placed to the crédit of the Pampa Grain Company to liquidate and 
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pay the obligation of the Oklahoma City Mill & Elevator Company in 
the purchase of the respective shipments of grain. Had not the great 
Galveston storm intervened, there would hâve been no unpleasant fu- 
ture to the transaction. 

Immediately upon receipt of the téléphonie communication from its 
agent, Tom Connally, to the efïect that a purchase or purchases of 
grain had been made on oral contract, Oklahoma Company forthwith 
mailed to the Pampa Grain Company, at Pampa, Tex., a formai in- 
strument, styled "Confirmation of Purchase." The substance of the 
"confirmation of purchase" incorporâtes and expresses the "custom 
of the trade," as such custom has been testified to exist and ottain hère 
before the court. The provisions of the instrument, "confirmation of 
purchase," are also in accord and conformity with the trade rules adopt- 
ed by and controlling transactions between the members of the Texas 
Grain Dealers' Association. 

It is in évidence that Oklahoma City Mill & Elevator Company was, 
at the time of thèse transactions, a member of the Texas Gr^n Dealers' 
Association ; also that Pampa Grain Company, the seller of the grain, 
was a member of that association. The letter heads used by Pampa 
Grain Company advertised it as "Member Texas Grain Dealers' As- 
sociation." The rules of that associaticm hère relevant and pertinent 
are the following; 

"Rule 1. — Trade. It shall be the duty of both buyer and seller to include 
In thelr original articles of trade, whether conducted by wlre or mail, the 
following spécifications (for exceptions to thls rule see rule 2): Number of 
bushels or cars; klnd and grade of grain; priée; point of shlpment or de- 
Uvery, or rate point ; tlme of shipment or dellvery ; route ; terms. 

"Rule 2. — Usual Terms. (a) The spécifications of rule 1 shall apply, except 
in cases where the buyer aud seller hâve been trading on agreed terms and 
conditions, In whlch event it shall be sufficlent for the words 'usual terms' to 
be used In the telegram, or even to omit any référence to terms. In such 
cases It shall be implled that such terms and conditions as governed prevlous 
trades of a llke character shall obtain. 

"(b) Terms. The word terms' shall mean that the welghts and grades of 
a shipment shall be determlned In the marbet agreed upon, or understood, at 
tlme of sale, It being further understood, in addition, that whenever applied 
to a terminal marl^et the word terms' shall be construed to mean that ail 
the rules governlng such marl:et shall obtain." 

"Kule 4. — Confirmation. It shall be the duty of both buyer and seller, on 
day of trade, to mail each to the other a confirmation In wrltlng (the buyer a 
confirmation of purchase, and the seller a confirmation of sale), setting forth 
the spécifications as agreed upon in the original articles of trade. TJpon 
receipt of said confirmation the parties thereto shall carefully checb ail 
spécifications named thereln and upon findlng any différences shaU Immediate- 
ly notify the other party to the contract, by wlre, except la case of manifest 
errors and différences of mlnor character, in whlch event, notice by retum 
mail wiU sufflce. 

"Rule 5. — One Confirmation. Where only one party to a trade confirms, thls 
confirmation shall be blndlng upon both parties, unless objeetcd to at the tlme 
of receipt of same." 

So far as the évidence shows, a confirmatory contract, such as is 
provided by the rules, was forwarded by the purchaser alone. Thèse 
contracts of confirmation of sale are the only contracts made in référ- 
ence to thèse transactions which incorporate the requisites embodied 
and set forth in rule 4, above quoted. 
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The invoices which were sent by the Pampa Grain Company to the 
Oklahoma Company, while incorporating in part, do not incorporate 
ail of the provisions and terms required by the formai confirmation of 
purchase. In any event a "confirmation of purchase," so designated, 
was sent by the Oklahoma Company to the Pampa Company, at Pampa, 
Tex. This was receiyed by the manager of the Pampa Company there, 
and, after being retained by him for a period of time, the length of 
which was not definitely stated by the manager while he was on the 
witness stand, he placed upon this confirmation of purchase in his 
awn handwriting tlie words, or abbreviations, "Pampa Gr. Co.," and 
with such indorsement thereon inclosed it in an envelope addressed 
to the Oklahoma City Mill & Elevator Company, Oklahoma City, and 
deposited it in the mails for transmission and delivery to that company. 
The Oklahoma Company produces this instrument on the trial of this 
case. The Pampa Grain Company, being an advertised member of the 
Texas Grain Dealers' Association, it seems to me should be held to 
know the rules of that association, to know the provisions thereof per- 
taining to the purchase and sale of grain, and should be bound thereby. 

Notwithstanding the manager testified that he was not certain as to 
the contents of thèse rules, he indorsed the name of "Pampa Grain 
Company" on this confirmation oï purchase, which act is in conform- 
ity with the custom and usage obtaining among grain men in making 
confirmation of purchases when there are no objections, exceptions, 
or errors to be noted or urged as to the contents of such confirmation. 
The signing and returning of this confirmation of purchase by the 
Pampa Grain Company to the Oklahoma Company has the efïect of 
conveying to the mind that Pampa Company found no objection to 
the provisions of this confirmation of purchase, no manifest errors nor 
différences of minor character therein. If it had found such errors 
or différences, it would hâve been called upon either to wire the Okla- 
homa Company of such différences, or, in event they were of minor 
character, to give notice by letter. Instead of giving any such notice, 
it placed its signature on the contract of confirmation, indicating its 
acquiescence therein, and then retumed it by mail to the purchaser. 
Ruie 5 provides that, where only one party to a trade confirms, this 
confirmation shall be binding upon both parties, "unless objected to at 
time of receipt of same." As I hâve stated, the évidence shows there 
was no objection. 

Among the provisions contained in this contract of confirmation is 
one reserving the right to change the destination of shipment in transit. 
It reads : 

"We reserve the rlgUt to change destination of shlpments In transit Draw 
on us at Oklahoma City, with shipper's order blU of ladlng attached, leavlng 
sufiicient margin to guarantee weights and grades. Shlpper pays welghlng, 
inspection, trackage, and exchange, if any. Delivery of grain not perfected 
until grain reaches destination specifled and has been Inspeeted and weighed." 

This provision to my mind is entirely consistent with the form in 
which the bills of lading were requested by and issued to the shipper. 
The shipment was consigned to the order of "Pampa Grain Company, 
destination Galveston." The right reserved to change destination was 
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not exercised. Now, what was to be donc, under this contract, when 
the shipment reached Galveston? Oklahoma Mill & Elevator Com- 
pany was to be notified, at Galveston. This was in conformity with 
the confirmation oi purchase, and also in accord with the rules con- 
troUing transactions between members of the Texas Grain Dealers' 
Association. 

Whilst the possession of the bill of lading covering a shipment, ei- 
ther indorsed or unindorsed, betokens ownership, gênerai or spécial, 
in any event such possession évidences the right in the holder to direct 
and control the disposition of the shipment (Missouri Pacific Railway 
Co. V. McFadden, 154 U. S. 155, 14 Sup. Ct. 990, 38 I^. Ed. 944), yet 
the basis of such possession is open to inquiry, and as between the par- 
ties to a purchase and sale — as the buyer and seller of the carloads of 
wheat in the instant case — the custom or course of dealing should con- 
trol, and, in any event, a spécifie provision in "confirmation of pur- 
chase" as to when delivery of shipment of grain shall be held perfected 
or completed should control. 

Before thèse carload shipments of wheat had reached destination 
and been received in the elevator at Galveston, there to be inspected 
and the grade thereof determined, they were in part totally destroyed 
and in part substantially damaged by fire and water. "Under a con- 
tract of sale which provides for delivery at a specified place, a delivery 
at such place must be made to fix the liability of the buyer, and it is 
not sufficient that the goods are ready for delivery at another place 
near by." 35 Cyc. 171, and authorities there cited. Thèse shipments 
were purchased for export, and the buyer reserved "the right to un- 
load oflf grades grain without first notifying you." 

As the delivery of the grain in the respective shipments had not been 
perfected (or completed) at the time the loss and damage overtook 
them, I am constrained to and will hold that tlie burden of such loss 
and damage must fall upon the party contracting to perfect delivery 
at the point of destination in the manner and for the purposes above 
set forth. 

I will therefore charge the jury to return its verdict in favor of the 
plaintifï for the amounts which are agreed by the parties to be due 
in event the court finds the law covering and controlling the issues 
for the plaintifï. 

Mr. Kimbrough : The défendant excepts to the ruling of the court. 
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In re BIEHL, 

(District Court, fi. D. Pennsylvanla. Dccember 11, 1916.) 

No. 5594. 

1. BiNKBXJPTCT ®=»309 — Peotablk Claims — Pabtneeship and Individual 

Estâtes. 

One having a daim agalnst a bankrupt flrm, evldenced by notes, and 
also a daim agalnst one of the partners IndWdualiy for breach of con- 
tract, the damages being measured by the same debt, may prove hls daim, 
agalnst the flrm estate, and, after creditlng the divldend thereon, may 
prove the balance due as a clalm agalnst the estate of the partner. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 555-564 ^ 
Dec. Dlg. <@=>309.] 

2. Bankbuptcy <S=»228 — Findings or Eefesœe — Eevikw. 

Findings of fact made by a référée wlU not be disturbed by a revlew- 
Ing court, except upon a strong showlng that they are erroneous. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 387; Dec. 
Dlg. ®=»228.] 

In Bankruptcy. In the matter of B. Frank Biehl, bankrupt On 
pétition for review of order of référée. Afïirmed. 

W. K. Stevens, of Reading, Pa., for trustée. 
Thomas I. Snyder, of Reading, Pa., for claimant 

DICKINSON, District Judge. [ 1 ] The légal principle upon which 
the référée based his ruling is embraced in this proposition: Where 
a creditor has a claim of debt against a firm, evidenced by an absolute 
obligation in writing for its payment, and also an optional claim in 
tort for misappropriation of money or property (the damages in 
which are measured by the same debt), and also has a claim against 
an individual upon a separate and independent contract of bailment 
(damages flowing from the breach of which are measured by the 
same debt), he may. prove his claim of debt against the bankrupt es- 
tate of the firm, and (after allowing crédit for the dividend received) 
prove a claim for the balance due him against the bankrupt estate 
of the individual, notwithstanding the fact that the individual is 
a member of the firm and liable as a partner for the firm debt. 

As the soundness of this légal principle is not denied, the appellate 
question involved résolves itself into an inquiry into the facts, and 
we might well rest a dismissal of the pétition for a review upon 
the well-recognized rule of noninterference with findings of facts,. 
leaving their vindication to the able and well-considered opinion of 
the référée. The ability and earnestness, however, with which the 
argument in support of the pétition has been pressed, merits a con- 
sidération of certain features of the case, and a review of the ad- 
judged cases which would otherwise be unwarranted. 

The evidentiary facts upon which the référée based his findings 
are not in dispute, although perhaps open to différent characteriza- 
tions. There are three parties involved. They are the Maxwell 
Motor Sales Corporation, B. & C. Motor Car Co. (a partnership), and 
B. Frank Biehl. The latter was a member of the B. & C. firm. 

®:=>For other cases see same topic & KïlY-NUMBER lu ail Key-Numbered Digests & Indexes 
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The partnership and Biehl has each been adjudged a bankrupt and 
each has assets insufficîent to pay the debts in Ml. The Maxwell 
Company was permitted to prove its daim (representing the same 
debt) in each proceeding. Its right to do this is the sole question 
involved in the présent inquiry. It proved its claim against the 
bankrupt estate of the firm and was allowed a dividend. The ques- 
tion suggested is raised by objections to a subséquent proof of the 
balance of its daim against the bankrupt estate of Biehl. 

The claim arises out of the foUowing state of facts and transac- 
tions: The Maxwell Company manufactured automobiles. The 
B. & C. firm sold automobiles as a dealer. Biehl was in the iron 
business, and was also a member of the above firm, and its finan- 
cial backer. The Maxwell Company shipped to the firm cars of 
différent t)^es, to be delivered, upon payment of sight drafts accom- 
panying bills of lading. The original arrangement was that, upon 
shipment of cars consigned by the Maxwell Company to themselves, 
the bills of lading, with the sight drafts, were forwarded to a bank 
at the place of consignment. The firm was to take up the drafts, 
receive the bills of lading, and through them get the cars. This arrange- 
ment was departed from, presumably because it was not always con- 
venient 'for the firm to take up the drafts. What was then done was 
this: The bank was instructed to deliver the bills of lading upon 
receiving part cash, the note of the firm for the balance, with the 
automobiles pledged as collatéral, and the agreement of Biehl to take 
and hold possession of the cars for the Maxwell Company as pledgee, 
and not to deliver them to the firm until and except as the notes 
were paid. A separate note was given and separate pledge was 
made of each car, which was fully described. The agreement be- 
tween the compciny and Biehl contained a récital of the fiction (sub- 
stantially true in fact) that the company had loaned to the firm the 
amount involved (being the unpaid part of the price of the car), 
and that for this loan the firm had given its collatéral note, pledging 
the car as security, and as an inducement to this arrangement Biehl 
had imdertaken to retain possession of the car so pledged, and not 
deliver it until and unless the note was paid, and set f orth the further 
undertaking of Biehl to so hold the cars and to transmit the moneys 
to the company if and when the notes were paid. 

The claim against Biehl (aside from his partnership liability on 
the note) arises out of the fact that he parted with the pledge with- 
out receiving payment of the note, and loss resulted to the company 
to a sum measured by the sum due on the note. Some question would 
appear to hâve existed of whether Biehl ever received payment of 
any of the notes, but the allowance of a claim against the firm for 
the aggregate of ail the notes is a finding that ncme of them were 
paid. There was also in the transaction the feature or fiction of a 
rétention of title in the Maxwell Company until payment through 
the usual device of a formai bailment. If the transaction is viewed 
with Biehl disassociated from the firm, the rights of the company 
will more clearly appear. Its entire claim was restricted to the 
amount of the notes. It possessed the clear right to demand from 
237 F.— 46 



722 237 FEDERAL EEPORTEB 

the makers of the notes payment thereof. If this demand was not 
met, and nothing was recovered from the makers, it was as clearly 
entitled to sell the pledge and receive payment from the proceeds 
of such sale. If the pledge was lost through the culpable act of the 
agent, he would be answerable for the value of the pledge up to 
the sum due on the note, which latter sum measured the damage of 
the pledgee. 

The référée has found such loss and allowed the claim of the 
pledgee for the balance due them as the conséquent damages against 
the estate of Biehl. There was no suggestion at the argument of 
any excessive allowance in amount to the pledgees, and because of 
this we hâve not inquired into the correctness of the amount allowed. 
The learned référée bases his conclusion upon the findings that the 
firm had a title to the automobiles which they could pledge, that they 
had pledged them for their debt, that Biehl as an individual received 
and agreed to hold for the Maxwell Company the cars until the notes 
were paid, and that he culpably failed so to do to pledgee's hurt in 
that a part of the debt for which the pledge was given was thereby 
lost. 

The views of the référée may be thus presented : Stated negatively, 
the claimant was not seeking to recover one judgment against Biehl 
through a claim against the firm of which Biehl was a member (ail 
the members of which were joint tort-feasors), and to recover an- 
other judgment against Biehl individually for the same tort through 
the simple device of pursuing the firm ex contractu on an implied 
assumpsit and pursuing Biehl individually, thereby securing two judg- 
ments against Biehl for the same cause of action. Stated afi&rma- 
tively, the claimant was presenting a claim against the firm on a 
liability wholly ex contractu, based upon an express promise, and 
another altogether distinct, separate, and différent claim against 
Biehl individually, based upon what he, as an individual, had under- 
taken and failed to do. The facts were clearly within the province 
of the référée to find, and the correctness of the findings made are 
well vindicated in the opinion returned. The spécifie conclusion 
reached, that when two persons are severally and independently, each 
individually, liable for a debt, the creditor may look to either or 
each for payment, is supported both by reason and abundant author- 
ity, and we do not understand to be questioned. Bowen v. Chap- 
man, 150 Fed. 106, 80 C. C. A. 60, affirmed in 207 U. S. 89, 28 Sup. 
Ct. 32, 52 ly. Ed. 116. 

The case of Reynolds v. N. Y. Trust Co., 188 Fed. 611, 110 C. 
C. A. 409, 39 L. R. A. (N. S.) 391, 26 Am. Bankr. Rep. 698, is in 
no sensé in conflict with this conclusion. Ail that was there held 
was that recovery might be had for a firm tort either against the firm 
or against an individual member of the firm, but there could not be 
two recoveries, and that, although the plaintiff might waive the tort 
and sue on the implied assumpsit, the principle still held good 
that he could not recover on the obligation of the firm against an 
individual partner, both as a member of the firm and as an individual. 
The District Court in the Coe Case, 169 Fed. 1002, 22 Am. Bankr. 
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Rep. 384, ruled that where a firm was liable on a draft and had mis- 
appropriated moneys representing the same debt, the party injured 
could prove a claim against the bankrupt estate of the partnership, 
and (after allowing a crédit for the dividend received) could prove 
a claim for the balance against the bankrupt estate of an individual 
partner. This ruling was affirmed on appeal. In re Coe, 183 Fed. 
745, 106 C. C. A. 181, 26 Am. Bankr. Rep. 352. 

The real ground of the ruling made might be overlooked upon 
a cursory reading, and perhaps is not disclosed by the case as re- 
ported. The référée had rejected the claim. We do not know on 
what ground. The fact does appear, however, that there had been 
a composition of the firm debts. It also appeared that an indebted- 
ness of the firm arose out of its acceptances on drafts. The opin- 
ion of the judge of the District Court informa us that the trustée 
claimed the composition to hâve extinguished the obligation. The 
opinion delivering the judgment of the Circuit Court of Appeals 
States that the ruling of the référée was so based. We do not know 
whether the individual debts of the partner exhausted his individual 
assets. Ail, therefore, which was ruled by the Coe Case, as reported, 
is that where a firm is indebted on a draft, and has also misappro- 
priated funds or property of the same creditor, the party defrauded 
may prove a claim against the estate in bankruptcy of an individual 
partner, notwithstanding that the indebtedness, evidenced by the draft, 
is for the same moneys which were misappropriated, and notwith- 
standing the further fact that the firm had made a composition with 
its creditors. It it be the fact that there was a surplus of individual 
assets over individual debts, then ail the case rules is that the com- 
position of the firm debts did not extinguish the claim against the 
individual partner for the wrongful conversion of moneys by the 
firm. It is to be noted that the opinion was expressed that the doc- 
trine of élection, as applied to the right of the injured party to waive 
the tort and sue in assumpsit on the implied contract, was not involved 
in the ruling. 

The language quoted and discussed in Reynolds v. Trust Co. may 
hâve been used to express the thought that the liability of the in- 
dividual members of a firm is the liability of joint tort-feasors, and 
not the liability of partners, and that the existence of the partnership 
merely imputes the tort to each member of the firm, so that the ac- 
tion may be against ail or some, and that, if against ail, each is re- 
sponsible in solido. It seems to us this is the thought expressed, 
and that it is not said, nor meant to be said, that the party injured 
may secure a judgment against the partners as a firm, and then 
secure another and separate individual judgment against any one 
individual partner. The latter is the doctrine repudiated in the Reyn- 
olds Case. 

Whatever défenses to this daim might be suggested by an analysis 
of the situation presented, the ability of counsel and thoroughness 
of the argument presented on behalf of the petitioner justify us in 
restricting our attention to the grounds of défense set forth. The 
paper books submitted in this case afiford an illustration of the 
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truth that it îs often more difficult to détermine what îs tàit question 
involved in a case than to answer the question when stated. The 
learned Counsel for petitioner differs with the référée, not upon 
the soundness of the principle of law upon which the ruling was 
based, but upon what principle the case should be ruled. The argu- 
ment on behalf of the trustée is, when analyzed, found to be based 
upon a proposition of fact, and is therefore addressed to its support. 

A feature, and indeed a leading one, is insistence upon the fact that 
the transaction was the shipment of automobiles by the claimant to 
the firm, which, if paid for on delivery, became a sale pure and sim- 
ple, and security for which, if not paid for, was attempted to be se- 
cured through the ancient device of retaining title by means of a ficti- 
tious bailment. The claimant had therefore a daim against the firm 
and against the partners only as members of the firm, whether it chose 
to tre^t its claim as based upon a debt or a tort. 

The secondary agreement, by which Biehl as an individual was in- 
terposed, as the claimant's custodian of the automobiles, between the 
real vendor and real vendee, or, if you please, the real bailor and real 
bailee, was a mère myth and a nullity, and existed only on paper, and 
was never acted upon in fact. If the transaction is treated as a sale, 
it was a sale by the claimant to the firm. If it is treated as a bailment, 
it was a bailment by the claimant to the firm. More than that, even 
if the secondary agreement be regarded as a real thing, and Biehl as 
the agent of the claimant, ail liability and responsibility was confined 
to two things — for the moneys paid to him, or the automobiles deliv- 
ered to him as such agent, and in point of fact he never received either 
money or cars. 

This first stated fact is admitted, and the second is argued to be 
shown by the other fact, that the claimant ignored Biehl as an individ- 
ual and as an agent, and dealt directly and whoUy with the firm. In 
the averments of fact thus made is summed up the whole argument 
upon this phase for the petitioner, because the most which can, in 
the face of such a state of facts, be said for the secondary agreement 
is that by it Biehl agreed to act as agent for the claimant in and un- 
der a bailment contract with the firm, but never in fact so acted. 

[2] Unfortunately for the petitioner, the fact has been found against 
him by the référée. It may be that the évidence would hâve justified 
a différent finding. There has nothing, however, been brought to our 
notice which takes this case out of the gênerai rule applicable to find- 
ings by triers of fact. The rule, among its other sanctions, has that 
of being a rule of policy. Courts vested with appellate powers will 
not lightly exercise them in disturbance of fact findings, because to 
do so is merely to substitute one trial court for another, and to multi- 
ply the time, trouble, and expense involved in litigation. The rule 
voices a wise policy, because it casts upon the trial court fuU responsi- 
bility, and encourages more careful décisions than would obtain if the 
case was to be retried before another and higher court. The law of a 
case must be reviewed, because the law should be uniform, and légal 
principles are of gênerai application. Without appellate supervision, 
the law would vary in every subordinate jurisdiction. Fact findings 
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afïect only the particular case tried, and justice to one is a right which 
must yield to a gênerai policy from which flows public good. Fact 
findings are most likely to be just when the trial tribunal assumes full 
responsibility. 

Under the facts as found, the légal principles applied by the référée 
properly apply, and they are admittedly sound. Under those facts 
the principie advanced by the petitioner has no application. In reality, 
ail that the référée has ruled is that the maker of a note may be held 
liable to the holder for the amount thereof, and that the bailee for 
safe custody of property may be held responsible to the bailor for the 
value thereof, if lost, and that actions may be brought against each, 
notwithstanding the fact that the property lost by the bailee may hâve 
been pledged for the payment of the note, and in this sensé the re- 
spective claims are the same. The question of double satisfaction is 
not raised. 

The objection to the claim as not one provable in bankruptcy, based 
upon the statement that it is unliquidated, we do not think well takèn. 
The claim is within the express language of the act defining claims 
which are provable, because it is based upon the written contract of 
the bankrupt. The Rubel Case (D. C.) 166 Fed. 131, is clearly not in 
point. We content ourselves with the mère statement of the conclu- 
sion reached, without entering into a discussion of the question, be- 
cause its adéquate considération would add to the length of an opin- 
ion already unduly long. 

The findings of the référée are approved, the order made affirmed, 
and the pétition for review dismissed. 



NAYLOR & CO. et al. v. TERMINAL SHIPPING CO. et aL 
(District Court, D. Maryland. November 16, 1916.) 

1, SHIPPING <S=121(2) — Chabteb — Loss of Caboo bt Liohtbb — Unsbawoe- 

THINESS. 

The owner of a scow chnrtered to Ughter a cargo of ore froni a shlp, 
and which sank while being loaded alongside the shlp, held llable for 
the loss of her cargo, on évidence which tended to show that she was not 
overloaded, and that her cargo was properly trlmmed. and that the cause 
of slnklng was a leak, which rendered her unseaworthy. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. |§ 450, 451 ; Dec. 
DIg. <S=>121(2).] 

2. SHIPPING <S=>42 — Chabteb — Impeopkr Equipment. 

The charterer of a scow to Ughter a ship is entttled to assume that 
she is ordinarlly 13tted for the purpose for which the owner chartered 
her, and is under no obligation to eguip her with a pump, when she Is 
not so equipped. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. S 80: Dec. Dis. 
«=42.] 

In Admiralty. Suit by Naylor & Co. and the Davidson Chemical 
Company against the Terminal Shipping Company, the Arundel Sand 
& Gravel Company, and the London Gâte Steamship Company, Lim- 

<£=sFor other cases see «ame topic & KSY-NUMBER in ail Key-Numbered Digeste & Iuttexes 
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ited. Decreo for libelants against the Arundel Sand & Gravel Com- 
pany. 

Whitelock, Detning & Kemp, of Baltimore, Md., for libelants. 

George Forbes, of Baltimore, Md., for respondents Terminal Ship- 
ping Co., and London Gâte S. S. Co. 

Knapp, Ulman & Tucker, of Baltimore, Md., for respondent Arun- 
del Sand & Gravel Co. , 

ROSE, District Judge. The libelants are the owners of a cargo of 
pyrites, brought in by the steamship Kingsgate. It was to be delivered 
at the Works of the Davidson Chemical Company, hereafter called the 
Chemical Company. To make such delivery lighters were required. 
The Chemical Company chartered scow No. 63 f rom the Arundel Sand 
& Gravel Company, referred to hereafter as the Sand Company. The 
last-named company fumished the lighter and nothing else. The Ter- 
minal Shipping Company, which will be styled the Terminal Company, 
was employed to discharge the cargo. 

[1] Somewhere between 6 and 6:30 on the morning of the 2d of 
February last, the scow sank, carrying down with it more than 400 
tons of ore. The latter became a total loss, although the scow was 
subsequently raised and repaired. There was nothing unusual about 
the weather conditions. The scow sank, either because it was im- 
properly loaded, or because it was unseaworthy. A number of per- 
sons who were on the scow or the ship, and who were eyewitnesses of 
what hâppened, hâve testified. None of them say anything to sug- 
gest a lack of care or skill in the stevedoring. Most of them testified 
that the loading was well and properly done. It is true that those 
who so say are employés of the Terminal Company, and are in a sensé 
interested witnesses. Nevertheless, there is no contradiction of their 
story, and it is confirmed by what two United States custom house 
officers say, and by certain undisputed facts. 

That the scow was in trouble was known on the ship more than 
two hours before it sank. It was theai said that she was leaking. 
The fact that there was such a rumor does not prove it true, but it 
does show that the explanation now given by the eyewitnesses is not 
an afterthought. It also appears that the scow did not go down sud- 
denly. The ship used its whistle for an hour or more in a vain at- 
tempt to summon assistance. Men went ashore and tried over the tél- 
éphone to get in touch with a tug before the scow sank. The master 
of the steamship caused it to be moved from alongside the ship to the 
stem of it, so as to make sure when she sank she could not damage 
the ship. The assistant foreman of the stevedores swears that he 
noticed one corner of the scow going down in the water more rapidly 
than it should. He opened the hatch, and with his torch he made out 
that there was a good deal of water in the hold. He jumped down 
and found it two or three feet deep. He heard the water running in, 
and, going toward the sound, saw a stream coming in at a point some 
two or three feet below the deck. His description of what he saw 
indicates that a seam had opened. He went on deck, and started 
to lighten the scow by taking some of the ore back on the ship; but 
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the workmen became fearful for their lives, and the captain of the 
steamship for the safety of his vessel. Some other witnesses corrob- 
orate some part or other of this story. It is possible it is not true, 
but there was nothing in the taie itself, or in the appearance or man- 
ner of the man who told it, to suggest its falsity. It is entirely con- 
sistent with everything else that happened that night. It is true it is 
established that the scow had been in constant use before the accident, 
and had then not leaked. Perhaps because she had given no trouble, 
no thought had been given to her condition. At ail events she had 
not been sûrveyed or recaulked since she came new from the builder's 
yard over 21/^ years before. The superintendent of the shipyard at 
which, after the accident, she was repaired, testified that the bill for 
so doing amounted to over $1,900. In thèse charges were items for 
labor in caulking, amounting to between 19 and 20 days' work for one 
man. The witness said that so far as he knew the only caulking donc 
was that required by the repairing of the damage occasioned by the 
sinking of the scow, and that no caulking was done at any point which 
was as much as two feet below the deck. Since she was repaired, she 
has been in continuous service and has not leaked. 

I do not feel that this testimony, when given ail the weight that 
should be accorded to it, will justify me in holding that the man who 
swears he saw the stream of water coming in through the scow's side 
has perjured himself, for honestly mistaken he could scarcely hâve 
been. AU the circumstances point to a leak as the cause of the sink- 
ing. The scow was not overloaded. If the trouble had been due to 
improper placing or trimming of the ore, she would hâve sunk, if at 
ail, much more quickly than she did. Scows are frequently, perhaps 
usually, though by no means universally, equipped with pumps. If 
this one had been, its sinking would hâve been prevented, or at least 
postponed until, with the return of daylight, a tug could hâve been 
f ound to beach her. The Sand Company does not put pumps on board 
its scows. When they are in its service, they are usually accompanied 
by tugs, which can pump them out, if need be. 

[2] It was suggested at the hearing that perhaps the Chemical Com- 
pany, when it hired the scow, was under obligation to put a pump 
upon her, or to keep a tug alongside of her, or, at ail events, assumed 
ail the risks of the absence of pumps and tugs. This suggestion as- 
sumes that to common knowledge a scow may spring a leak at any 
moment, and that one who charters a scow not equipped to control a 
leak cannot complain if it sinks on his hands. There is nothing in 
the testimony to show that there is any usage or custom imposing upon 
the charterer of such a scow a duty so to equip her. Under ordi- 
nary circumstances the charterer may assume that tlie vessel is rea- 
sonably fitted for the purpose for which her owner hired her. When 
the suggestion that another rule was hère applicable was made, coun- 
sel for the Sand Company were told that they might consider whether 
they wished to be heard or to submit authorities to that eiïect. After 
some days they notified me that they did not. 

Shortly after the accident the Sand Company wrote the Chemical 
Company that by the terms of the charter it was bound to pay $12 a 
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day for every day until the scow was returned in good order. There- 
upon the Chemical Company had the scow raised and sent to a ship- 
yard to be repaired. When the repairs were finished, the scow wa» 
tumed over to the Sand Company, to which company the Chemical 
Company paid $12 for every day which had elapsed from the original 
delivery of the scow to the Chemical Company to its return to the 
Sand Company. At the time of the hearing the shipyard bill was 
still unpaid. 

Thèse f acts, unexplained, might well throw doubt upon the libelant's 
own belief in the truth of the story upon ^hich its right of recovery 
dépends. It appears, however, that the agents of the Chemical Com- 
pany in immédiate charge of this department of its work had had 
little expérience in maritime affairs, and- that they were at the time 
very busy and in urgent need of lighters. They did not question the 
position of the Sand Company, and did not even inquire into the f acts, 
nor apparently did the Sand Company. Not long after the accident 
the ship sailed for foreign ports, carrying her company with her. 
Their departure left in this country the employés of the Terminal Com- 
pany as the only persons who knew the f acts. They do not appear to 
hâve volunteered any inforçiation conceming them. Nothing that the 
Chemical Company did or left undone caused the Sand Company to 
change its position for the worse. There is nothing to raise an estop- 
pel. 

It foUows that the Sand Company must be held solely in fault. 



tJNITED STATES v. GAAG. 

(District Court, D. Montana. October 26, 1916. Demurrer Overruled Decem- 

ber 8, 1916.) 

(No. 614.) 

1. Poisons «=»4 — Sale of Opium— Ceiminal Peoskcutions. 

The offense of giving an order for opium and faillng to préserve a dupli- 
cate thereof in such a way as to be readily accessible, in violation of 
Anti-Drug Act Dec. 17, 1914, c. 1, 38 Stat. 785, is committed wben ready 
accesslbllity flrst fails after the order's acceptance, and is capable of con- 
tlnulty. 

[Ed. Note. — For other cases, see Poisons, Cent Dig. § 2; Dec. Dig. <3=»4.J 

2. Indictment and Infobmation €=>87(7) — ^Allégation of Offknsb as of 

Day Oebtain — ^Proof. 

The gênerai rule is that, even though a grand Jury has not eividence of 
the exact date of an offense, and though its oath is to true presentment 
make, and though time be not of the essence, the indictment must allège 
the ofCense as of a day certain ; but, at trial, the day alleged may be dis- 
regaxded, and the offense proven as of any day prior to indictment aUd 
wlthln limitations. 

[Ed. Note. — For other cases, see Indictnient and Information, Cent. 
Dig. §1 251-253; Dec. Dig. <ê~j87(7).] 

3. Indictment and Infobmatiok <S=»87(7) — Defbct of Fobm — Statuts. 

Where time Is not of the essence of the offense, the allégation of the 
indictment of the commission of the offense on a day certain is so far 

<Ê=»For other casea ses same topic & KSY-NUMBER m ail Key-Numbered DigesU & Indexe» 
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of fonn, rather than of substance, as to bé wlthln Rev. St $ 1025 (Comp. 
St. 1913, § 1691), excuslng defects of fonn. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dlg. §§ 251-253 ; Dec. Dlg. <ê=»87(7).] 

Poisons <S=>4 — Sale of Opium — Cbiminal Pbosecution — Tiue as of Es- 
sence oF Offense — Statute. 

Time Is of the essence of the offense of giving an order for opium and 
failing to préserve a duplicate In such a way as to be readlly accessible, 
In violation of the Antl-Drug Act, whlch can be commltted only wlthln 
two years after acceptance of the order. 

[Ed. Note. — For other cases, see Poisons, Cent. Dlg. { 2; Dec. Dlg. 



6. Indictment and Information <S=87(4) — Sale of Opium — Statuts — Time. 

Indictment for such offense must allège It was commltted vrtthln the 
essential perlod, or it fails to allège an offense. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 247 ; Dec. Dlg. <g=>87(4).] 

6. Indictment and Information <S='176 — Offense Committablk Only on 

SuNDAY — Allégation of Date — Proof. 

In the case of offenses commlttable only on Sunday, If the indictment 
allèges a definlte Sunday, another or différent date may be proved. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dlg. § 548; Dea Dlg. <S=»176.] 

7. Indictment and Information <S=»87(7) — Sale of Opium — Time of Offense 

— Statute. 

Under Rev. St. § 1025 (Comp. St. 1913, f 1691), excuslng defects of 
form, indictment charging that défendant violated the Antl-Drug Act 
by glvIng an order for opium, and, after acceptance, failing to préserve a 
duplicate so as to be readily accessible, was suffldent, though alleging 
the date of the offense no more deflnltely than some unknown date 
wlthln the essential two-year perlod, whlch did not tend to defendant's 
préjudice. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dlg. §§ 251-253 ; Dec. Dlg. <S=>87(7).] 

8. Indictment and Information ®=»87(7) — Allégation of Day Certain-— 

misdemeanob offense of omission. 

To the requirement that an indictment must allège a day certain, 
there are two fairly recognlzed exceptions: Hlsdemeanors, and offenses 
of omission, rather fhan of commission. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 251-253 ; Dec. Dig. <S=>87(7).] 

•. Poisons <g=>4 — Sale of Opium — Cbiminal Peosecutions — Oharacter of 
Offense — Statute. 

Violation of the Antl-Drug Act by glvlng an order for opium, and, after 
acceptance, failing to préserve a duplicate so as to be readlly accessible, 
Is an offense in nature but a mlsdemeanor, failure to obey an administra- 
tive régulation, a mère statutory infraction, and not a true crime, though 
made a felony by Pénal Code (Act March 4, 1909, c. 321) § 335, 35 Stat. 
1152 (Comp. St. 1913, | 10509). 

[Ed. Note. — For other cases, see Poisons, Cent. Dlg. g 2; Dec. Dlg. 
€=s>4.] 

10. Indictment and Information <@=>87(7) — Sale of Opium — ^Allegation of 
Offense as of Day Certain — Statute. 

An indictment charging violation of the Antl-Drug Act, in that de- 
fendant gave an order for opium and failed to préserve a duplicate after 
acceptance so as to be readily accessible, need not allège the offense as 

""■"— "^ — ______ j ' 
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of a day certain; the charge belng an omission to perform a statutory 
duty. 

[Ed. Note. — ror other cases, see Indictment and Information, Cent. 
Dig. §§ 251-253 ; Dec. Dlg. ©=87(7).] 

Edward W. Gaag was indicted for violation of the Anti-Drug Act, 
and he demurs to the indictment. Demurrer overruled. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., and Homer G. Murphy, 
Asst. U. S. Atty., of Helena, Mont. 

Binnard & Rodger, of Butte, Mont., for défendant. 

BOURQUIN, District Judge. [1] Indictment presented October 
26, 1916. Charge, violation of Anti-Drug Act (38 Stat. 785), in that 
défendant, on May 13, 1916, gave an order for opium, which "was 
thereafter accepted," and "after the acceptance" he failed to préserve 
a duplicate thereof "in such a way as to be readily accessible," con- 
trary to law. General demurrer; the objection being the offensé 
not alleged of a day certain. The offense would be committed when 
ready accessibility first failed after the order's acceptance and is 
capable of continuity. It might hâve been committed prior to discov- 
ery of the fact. and of a date not determinable. The indictment 
refers to things past and an offense completed, and at least of date 
between acceptance of the order and indictment. 

[2] The gênerai rule is that, even though a grand jury has not 
évidence of the exact date of an offense, and though its oath is to 
true presentment make, and though time be not of the essence, it 
must in the indictment allège the offense of a day certain. To escape 
the sometime difficulty thus created is another and necessary rule that 
at trial the day alleged may be disregarded, and the offense proven 
as of any day prior to indictment and within limitations. See Led- 
better v. U. S., 170 U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 1162. 

[3] Perhaps the interests of both accuser and accused and good 
pleading require the indictment shall definitely allège the date of the 
offense when known. But to compel it to be alleged when unknown 
often defeats the objects of the requirement, Is illogical, falsified by 
the proof, and works to the préjudice of both parties and to the 
impairment of justice. At any rate the first rule is emasculated, 
"weaseled," by the second, and" in the main is but a technicality of 
time-honored précèdent. So in England and elsewhere are statutes 
that no indictment shall be holden insufficient for failure to allège the 
time, or for erroneous allégation thereof, when time is not of the 
essence. And under such circumstances the allégation is so far of 
form, rather than of substance, that it is believed to be within section 
1025, R. S. (Comp. St. 1913, § 1691), nullifying defects of form and 
accomplishing the same statutory end. 

[4-6] Herein, however, time is of the essence; that is, the offense 
can be committed only within two years after acceptance of the or- 
der. The indictment must allège the offense was committed within 
the essential period, or it fails to allège an offense. Yet to such cases 
the rules may hâve a qualified application — the offense to be alleged 
of a day certain within the period wherein it can alone be committed. 
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and the proof to be of any day within such period. So îs it of of- 
fenses committable only on Sunday. A defmite Sunday is alleged, 
but another or of différent date may be the proof. Sec 1 Bishop, 
Cr. Pro. § 399. 

[7] Save to the extent indicated, the allégation of time, even where 
of the essence, is formai, rather than of substance; and so section 
1025, R. S., saves the indictment from insufficiency, when the allé- 
gation is, as hère, no more definite than that of some unnamed date 
within the essential period, and when, as hère, it is believed such 
allégation does not tend to the préjudice of défendant. 

[8, 9] Furthermore, to the requirement that a day certain be alleged 
are two fairly recognized exceptions : Misdemeanors, and offenses of 
omission rather than of commission. See U. S. v. Smith, Fed. Cas. 
No. 16338; 1 Bishop, Cr. Pro. § 398. The second, perhaps, because 
no one save the accused may know when the omission first occurred, 
though any day it continued would serve as a day certain. In its 
nature the offense herein is but a misdemeanor — failure to obey an 
administrative régulation, a mère statutory infraction, and not a 
true crime, though by the arbitrary classification of section 335, Pénal 
Code, made a felony, as are too many trivial violations of fédéral law. 
The said section harks back to barbarie days, and ought to be repealed. 

[10] Whether or not the first exception applies, the second does; 
the charge being omission to perform a statutory duty, failure to 
préserve with ready accessibility, a duplicate of the order accepted. 

Demurrer overruled. 



THE CARLOS. 
(District Court, N. D. Callfomla, First Division. Nqvember 25, 1916.) 

No. 15898. 

L Shippino $=»53 — Chaeteb op Deck or Vœssei/— CoNeTBUCrioN. 

The use, in a charter by the owner of the deck of a ship for the carriage 
of a deck load of piling, of the words "ail other usual terms and condi- 
tions," held not to Import Into such charter a provision of the form of 
charter adopted by the Shlpowners' Association, for use where the entire 
vessel is chartered, that "vessel to be permitted to carry her usual deck 
load, but at shipper's risk" ; such provision being neither neeessary nor 
appropriate in a charter of the deck space alone. 

[Ed. Note.— For other cases, see Shlpplng, Cent Dig. §§ 214.-218, 225 ; 
Dec. Dig. ®=»53.] 
2. Shippino i©=»123 — Loss of Caboo— Insufficient Stowage. 

The loss of part of a deck load of creosoted piles, vrhich broke the 
stanchions and lashings by whlch they were secured when the ship listed, 
owing to heavy swells and cross-seas, but which were no worse than vrere 
to be expeeted, held not due to a péril of the sea, but to insufficient stow- 
age, for vrhich the ship was llable. 

fÉd. Note.— For other cases, see Shlpplng, Cent Dig. S| 225, 454, 455, 
466 ; Dec. Dig. <®=9l23.] 

In Admiralty. Suit by the J. M. Colman Company against the steam- 
ship Carlos; Oison & Mahony, a corporation, and others, claimants. 
Decree for libelant. 

4=9For other cwn a«e lame topic & KBT-NtlUB&R In ail Kej-Numbered DigwU & Indexa* 
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McCIanahan & Derby, of San Francisco, Cal., for libelant 
Ira S. JLillick, of San Francisco, Cali, for claimants. 

DOOLING, District Judge. The deck of the Carlos was chartered 
for the carriage of creosoted piles f rom Puget Sound to San Pedro, and 
560 piles were taken on board. Of thèse only 228 were delivered, the 
others having been lost overboard. This action is to recover the value 
of 332 piles not delivered. 

[1] Claimants' first contention is that the piles were carried at the 
owner's risk. It is claimed in this connection that the provisions of a 
charter adopted by the Shipowners' Association are imported into the 
présent one by the use in the latter of the words "ail other usual terms 
and conditions." The provision of the Shipowners' Association char- 
ter contended for is the f ollowing : 

"Vessel to be permitted to carry her usual deck load, but at shlpper's rlsk."^ 

This provision is manifestly one for the protection of the owners 
where the whole ship is chartered to a third party, and is a limitation 
upon the right of such third party to carry a deck load, except at the 
shipper's risk. The présent charter is directly from the owner to the 
shipper of the deck space alone, and the provision in the Shipowners' 
Association charter, "vessel to be permitted to carry her usual deck 
load," is neither necessary nor appropriate to give efïect to the présent 
one, which is in the f ollowing f orra : 

"We conflrm having tbls day chartered to you from Messrs. Oison & Mahony, 
the entire deck of the steamer Cai-los to load a full deck load of creosoted 
plllng and/or lumber, your option, from usual safe loadlng places on Puget 
Sound." 

As it was not necessary to import the words "vessel to be permitted 
to carry her usual deCk load," in order to render effective the présent 
charter, so we cannot import the other words, "but at shipper's risk," 
which are but a limitation upon the permission granted by the preced- 
ing words ; that is to say, as we cannot import into the présent charter 
the permission to use the deck, so we cannot import the words which 
are but a limitation upon that particular permission. The contention, , 
therefore, that under the présent charter the deck load was carried 
at the owner's risk, has not been sustained. 

[2] But it is further urged that claimant is not liable, because the 
loss of the piles was due to a péril of the sea. The piles were stowed 
lengthwise on the deck and supported by stanchions on either side. 
They were also held in place by lashings. The vessel encountered no 
severe storms, but did meet heavy swells and cross-seas. When the 
vessel listed in one of thèse swells and cross-seas, the stanchions and 
lashings gave way, and the piles slid overboard. There was no spécial 
jar, and no strain other than that due to the weight of the piles, so 
that I think it is fairly évident that the piles were lost because the 
stanchions were not sufficiently strong to support their weight whec 
the vessel listed, or because such weight was not properly distributed. 

While a heàvy swell which causes a vessel to list may be a péril of 
the sea, yet in the présent instance the loss in question was not due 
to this cause alone, but to the listing of the vessel plus the fact that 
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the stanchions could net support the weight to which, in the very na- 
ture of things, it must hâve been foreseen they would be subjected. In 
such case the loss cannot be attributed to the sea péril, but to the fact 
that such an ordinary expérience as the listing of ûit vessel by a heavy 
swell was not sufficiently provided against. This was a load of cre- 
osoted piles, which hâve a tendency to slip, and the necessities in 
stowage of piles of this kind cannot be determined by a considération 
of what has been donc with other loads of a différent kind. And if 
it be granted, as daimed, that thèse piles were lighter than ordinary 
piles, then there would seem to be less reason for the stanchions to 
give way, and more reason to believe that they were insufïicient. As 
in my opinion the piles were not properly stowed to meet the ordinary 
incidents of a voyage at that season, the claimant is not entitled to the 
immunity claimed under Harter Act Feb. 13, 1893, c. 105, 27 Stat. 
445 (Comp. St. 1913, §§ 8029-8035). 

I cannot but find that the loss of the piles in question was not due 
to any péril of the sea that should not hâve been provided against, and 
for that reason a decree will be entered establishing the liability of 
tlie Carlos, and referring the cause to the commissioner to ascertain 
and report the amount of damage. 



FIRST TRUST & SAVINGS BANK et al. v. BITTER ROOT VALLEY 

IRR. CD. et al. 

(District Court Montana. October 16, 1916.) 

No. 71 

Bakkeuptct <S=29e — Rétention of Jurisdiction by Fbderal Coubt. 

Défendant irrigation company was adjudicated a voluntary bankrupt, 
and bondholders' trustées, by leave, comnienced suit in the District Court 
to foreclose the securlty on certain of Its property In the possession of 
Its trustée, making défendants the bankrupt, the trustée, and certain per- 
sons allégea to assert daims Inferior to plalntlBfs'. Sunh persons an- 
Bwered that more than four montbs prlor to Initiation of bankruptcy pro- 
ceedings they had commenced suit in a state court, and alleged that by 
vlrtue of contracts, in which the bankrupt was vendor and they were ven- 
dees, ail the property was impressed with a trust and lien in their behalf 
superior to plalntlffs', and that a reeeiver was necessary to take posses- 
sion to effectuate thè trust and lien, further answering that plalntlffs and 
the bankrupt were made défendants and appeared in the suit, and pray. 
Ing that the District Court, in récognition of comlty, suspend proceedlngs 
Tintil the State court should détermine the suit, and, If and wheu the state 
court should appoint a reeeiver, that ttie District Court surrender the 
property to hlm. Held, that plalntlffs' motion to strilîe the défense will 
be granted, since where Jurisdlctlons are not concurrent and co-ordinate, 
where that of one Is exclusive, the court flrst obtaining actual possession 
of the tes Is entitled to proceed, while the situation was unaffected by the 
foreclosure proceedlngs and appolntment of the trustée as reeeiver, since 
the court was the same, its possession unchanged, and the foreclosure 
ancillary and dépendent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 414; Dec. 
Dig. <S=>296,] 

4=>For other cum sm lame topic & KET-NtTMBBR In aU Kay-Numbered Dlgesti & Indexa* 
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In Equity. Suit by the First Trust & Savings Bank and others 
against the Bitter Root Valley Irrigation Company and others. On 
-plaintiffs' motion to strike a défense. Motion granted. 

Garrard B. Winston and Winston, Payne, Strawn & Shaw, ail of 
Chicago, m, and Henry C. Stiff, of Missoula, Mont., for appellant. 

D. S. Wegg, of Chicago, 111., Geo. T. Baggs, of Stevensville, Mont., 
and R. F. Gaines, of Butte, Mont, for défendants Knudsen. 

BOURQUIN, District Judge. Défendant company in this court was 
adjudicated a voluntary bankrupt, and the appointed trustée took pos- 
session of its property. Plaintiffs, bondholders' trustées, by leave com- 
menced this suit to foreclose the security on certain of said property, 
making défendants the bankrupt, the trustée, and certain persons al- 
leged to assert claims, but inferior to plaintiffs', to the property. 

Herein the bankrupt's trustée was appointed receiver, and as such 
possesses the property. Said certain persons answered that more than 
four months prior to initiation of bankruptcy proceedings they had 
commenced suit in a court of this state, wherein they allège that, by 
virtue of land and water contracts in which the bankrupt was vendor 
and they were vendees, ail said property is impressed with a trust and 
lien in their behalf and superior to that of plaintiffs, émd that a re- 
ceiver is necesaary to take possession of said property to effectuate the 
trust and lien. They further answer that the plaintiffs and bankrupt 
were made défendants and appeared in said suit. The prayer is that 
this court, in récognition of comity, suspend proceedings until the state 
court has determined said suit, and, if and when the state court ap- 
points a receiver, that this court surrender the property to him. Plain- 
tiffs move to strike the aforesaid défense. Granted. 

The suit in the state court is to détermine rights asserted by some 
creditors of the bankrupt in and to some of the latter's property. The 
proceedings in this court in their entirety are to détermine the rights 
of ail creditors of the bankrupt in and to ail the latter's property. Of 
some of the matters involved herein the state court has no jurisdiction, 
exclusive jurisdiction thereof being in this court, finding origin in the 
constitutional provision for bankruptcy. Thèse latter cannot be fuUy 
adjusted without adjustment of those asserted in the state court, and 
it makes for convenience, speed, and justice to hâve the whole dealt 
with by one court. The rule of comity yields thereto. It is believed 
the rule of Moran v. Sturges, 154 U. S. 284, 14 Sup. Ct. 1019, 38 L. 
Ed. 981, applies, viz. that where the jurisdictions are not concurrent 
and co-ordinate, where that of one is exclusive, the court first obtain- 
ing actual possession of the res is entitled to proceed. And, having 
possession and jurisdiction, the property is withdrawn from the juris- 
diction of ail other courts, this court to hear and détermine ail ques- 
tions relating to title, possession, and control of the property. See 
Murphy v. John Hofman Co., 211 U. S. 568, 29 Sup. Ct. 154, 53 L. 
Ed. 327; Wabash Ry. Co. v. Collège, 208 U. S. 38, 611, 28 Sup. Ct. 
425, 52 L. Ed. 642. 

It will be noted that in the first case cited herein the state court had 
appointed a receiver before the fédéral court took possession of the 
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property, and in the last case cited the suit in the former court to 
foreclose a claim of lien had been commenced before the suit in the 
latter court was instituted and possession taken of the property. And 
in both it was held the fédéral jurisdiction prevailed. 

Metcalf V. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 1,. Ed. 122, is 
the reverse of the instant case. The situation herein is not affected 
for that foreclosure proceedings are permitted by the court in bank- 
ruptcy and a receiver appointed. The court is the same, its posses- 
sion is unchanged, and the foreclosure is but ancillary and dépendent — 
more for convenience than aught else. See Bear Gulch, etc., Co. v. 
Walsh (D. C.) 198 Fed. 352, and cases therein cited. 

Note. — The trial judge denled appeal, holding that an order correcting 
pleadings Is nôt a "final décision" and so can be revlewed on appeal after 
final decree, though more than six months after the order. Justice Hunt, ba- 
ing of contrary view, allowed appeal, now pending. 



In re HOLLAND. 
(District Court, E. D. Pennsylvania. November 7, 1916.) 

1. Aliens <S=69 — Natdealization — Amendment of Recobd — Change of 

Name. 

Where an allen, who was a native of Norway, as permitted by the 
custom of that country, adopted and used as hls surname a name derived 
from the flrst name of his father, and not including the famlly name, and 
was naturalized under that name, the court bas no power to subsequently 
amend its record by adding such famlly name. ' 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg.. §§ 147-153; Dec. 
Dig. <S=»69.] 

2. Names <S=>20 — Change op Names — Authobitt of Fedebal Courts. 

While, under Naturalization Act June 29, 1906, c. 3592, § 6, 34 Stat. 598 
(Comp. St. 1913, § 4354), a fédéral District Court has power, as a part 
of the naturalization of an alien, upon his pétition, to change his name, 
It is without Power to change the name of a naturalized citizen. 

[Ed. Note. — For other cases, see Names, Cent Dlg. § 18; Dec. Dlg. 
i@=»20.] 

In the matter of the naturalization of Olaf Johansen Holland. On 
pétition for amendment of record. Denied. 

Robert S. Shaw, of Philadelphia, Pa., for petitioner. 
Thomas B. Shoemaker, Naturalization Examiner, of Philadelphia, 
Pa., opposed. 

THOMPSON, District Judge. From the testimony taken in sup- 
port of the pétition, it appears that the petitioner was born in Norway, 
in 1867. His father's name was Johan Holland. In accordance with 
the custom in Norway, the petitioner was there known as Olaf Johan- 
sen. He came from Chile to the United States in July, 1887, arriving 
at the port of San Francisco, Cal., upon the vessel James Allen, upon 
which he had shipped as a sailor under the name of Olaf Johansen. 
In 1892 he declared his intention of citizenship in the criminal district 
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court of New Orléans, La., under the name of Olaf Johansen. On 
September 20, 1909, he filed his pétition for naturalization, stating hi» 
name to be Olaf Johansen,. and on January 12, 1910, was admitted to 
become a citizen of the United States under that name. The family 
name pf the petitioner is HoUand. His brother and sister in this coun- 
try are known by that name. The petitioner was married in Philadel- 
phia, September 28, 1912, under the name of Olaf Johansen Holland, 
and on April 12, 1916, real estate was conveyed to his wife as Marie 
Holland, wife of Olaf Holland. 

The petitioner avers that, when he made his déclaration of intention 
and filed his pétition for naturalization, he inadvertently omitted his 
surname "Holland," and prays that the record may be amended, so 
that the surname "Holland" may be added to his name, so that it shall 
appear as "Olaf Johansen Holland," and that a new certificate of 
naturalization be issued to him upon his old certificate being surren- 
dered for cancellation. 

[1] It does not appear that the omission of the family name "Hol- 
land" in the déclaration of intention or in the pétition of naturalization 
was through accident or mistake. It is apparent that the petitioner 
might hâve been known in Norway, in accordance with the Norwegian 
custom, either as Olaf Johansen or as Olaf Holland, but that he 
actually adopted the name of Olaf Johansen, without adding the 
family name "Holland." By so doing he deliberately abandoned the 
surname "Holland," and adopted Olaf Johansen as his name, and 
used that name in this country from 1887 until after his admis- 
sion to citizenship, and it did not occur to him to use the surname 
"Holland" until his marriage in 1912. 

[2] It therefore appears that what the petitioner is asking for now 
is, not a correction of a mistake in the record, but a change of his 
name to that which he might hâve adopted in Norway, or after leaving 
Norway. Section 6 of the Naturalization Act of June 29, 1906, 34 
Stat. pt. 1, p. 596 (Comp. St. 1913, § 4354), provides : 

"It shall be lawful, at the tlme and as a part of the naturalization of any 
allen, for the court, in Its discrétion, upon the pétition of such allen, to make 
a decree changing the name of sald alien, and his certificate of naturalization 
shall be issued to him in accordance therewlth." 

The court is not given the discrétion to change at any time the name 
of a naturalized citizen, where either inadvertently or deliberately he 
failed to make the application at the time and as a part of his naturali- 
zation. The court is without power to make the change upon this 
belated application. The inconvenience to the applicant may perhaps 
be overcome by an application to the court of common pleas under the 
act of April 9, 1852 (P. L. 301), and a certificate of a decree, accom- 
panied by the petitioner's certificate of naturalization, would no doubt 
be sufficient thereafter as proof of identity. 

The prayer of the pétition is refused. 
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BOGEB et al. v. J. B. LEVERT 00., Limited, et aL 

In re JOHN T. MOOKE PLANTING 00., Limited. 

(Circuit Court of Appeals, Flfth Circuit December 13, 1916.) 

No. 2920. 

1, MORTGAQES <@=>529(8) — FOEEOLOSTJEE — SETTING AsIKE — PeBSONAI. ACTION. 

Bespondents, who held a mortgage on the property of the bankrupta, 
eaused the same to be sold under executory process pursuant to the 
Loulslana practlce, whereupon the bankrupt sued to annul and set aslde 
the foreclosure on the ground of nullltles thereln, and respondents set 
up a reconventlonal demand on notes praylng that, should the property 
be declared to belong to the bankrupt, respondents should hâve Judgment 
for the fuU amount of the Indebtedness due them and secured by the 
mortgage wlth récognition of tuU mortgage rlghts. Held, that under 
Code Frac. La. art. 12, declaring that actions pending to recover an 
Immovable or a real rlght such as an Inherltance are consldered as real, 
while actions for the recovery of a movable or a sum of money, though 
accompanied wlth a mortgage, are not real actions, the action by 
reason of the reconventlonal demand was a Personal one, and could only 
hâve semblance to a real action after Issuance of a fleri fadas and 
selzure of the property on which lien was clalmed. 

[Ed. Note. — Por other cases, see Mortgages, Cent Dig. § 1541; Dec. 
Dig. <S=>529(8).] 

2. Execution <S=s>75 — Issuance — Right to Issuance. 

A wrlt of flerl faclas may be taken out at the pleasure of the party 
recovering a judgment at any time withln 10 years after rendltion. 

[Ed. Note.— For other cases, see Execution, Cent Dig. §§ 164-170 ; Dec. 
Dig. <S=75.] 

8. ESTOPPEL <S=568(4) — Admissions. 

Where, at the time the bankrupt filed Us pétition, it was in full and 
undisturbed possession of ail property scheduled, an application by re- 
spondents for the appointment of one of their number as co-recelver Is 
a judlclal récognition of such facts. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. { 168; Dec. Dig. 
<®=»68(4).] 

4. Bankeuptct <S=»20(1) — Proceedings — Jurisdiction of Bankbuptct Oouet. 

Under Bankr. Act July l, 1898, & 541, | 11, 30 Stat 549 (Comp. St 
1913, § 9595), glving authorlty to a court of bankruptcy to stay proceed- 
ings in actions against the bankrupt pending In other courts, the bank- 
ruptcy courts are vested with exclusive jurisdiction in the administration 
of the estate of the bankrupt 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=s20(l) ; 
Courts, Cent. Dig. § 1331.] 

6. Bankbuptcy ®=3l88(l) — Jurisdiction of Coub/t of Bankruptct — Sueebn- 

DER OF BaNKRUPT'S PKOPEETT. 

A court of bankruptcy wlU release from Its administration only that 
property of a bankrupt In whlch by reason of conceded and absorblng 
superior liens and privilèges the trustées hâve no equlty. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 286-289, 291, 
293, 294; Dec. Dig. <S=188(1).] 

0. Bankruptcy <S=326 — Claims of Bankrupt — Set-Off. 

Under Bankr. Act, § 68 (Comp. St 1913, § 9652), provldlng that In ail 
cases of mutual debts or mutual crédits between the estate of the bank- 
rupt and the créditer the account shall be stated and the balance only 
shall be allowed and paid, claims due the bankrupt against mortgagees 

4=9For other cases see same topic & KET-NUMBBR In ail Key-Numbered Dlgests & Indexai 
237 F.— 47 
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who took possession of its property under an Invalid foreclosure may be 
set o£f agalnst the clalms of the mortgagees. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. 
Dig. <S=»326.] 

î. BaNKEUPTCY <S=»20(1) — JUBISDICTION OF COURT OF BANKBUPTCT — CoNCUB- 

EENT JUEISDICTION. 

Mortgagees, pursuant to the Loulslana practice known as executory 
process, foreclosed thelr mortgage, whereupon the mortgagor sued to 
annul the foreclosure, the mortgagees settlng up a reconventlonal demand 
on notes praylng that, should the mortgaged property be declared to agaln 
belong to the mortgagor, they should be given judgment agalnst the 
mortgagor for the full amount of the Indebtedness secured by the mort- 
gage wlth récognition of thelr mortgage rights. Thé foreclosure was ad- 
Judged Illégal, and the mortgagees had judgment on thelr reconventlonal 
demand, whereupon the mortgagor filed a pétition In bankruptcy sur- 
renderlng possession of the mortgaged property to the bankruptcy court. 
The mortgagees, after praylng the appointment of one of thelr number as 
a recelver, flled a pétition alleglng that, by virtue of the Judgment In the 
State court, sucli tribunal should under the rules of comlty be permltted 
to exécute Its judgment by the Issuance of a wrlt of flerl faclas. Meld 
that, as the mortgagors asserted claims which could only be set ofC under 
Bankr. Act, § 68, thus maklng a showlng of a substantlal equity, and as 
the court .of bankruptcy, under section 11, bas exclusive jurlsdictlon, the 
State court should not be glven control over the property under the rules 
of comlty, for Its Judgment was a Personal one, and the rules of comlty 
apply only between courts of concurrent Jurlsdictlon, and not where one 
tribunal has exclusive Jurlsdictlon. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=»20(1) ; 
Courts, Cent. Dig. $ 1331.] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Eastern District of Louisiana; Rufus E. Pos- 
ter, Judge. 

In the matter of the John T. Moore Planting Company, Limited, 
bankrupts. _ Pétition by Thomas H. Roger and others trustées in bank- 
ruptcy against the J. B. Levert Company, Limited, in liquidation, and 
others, to superintend and revise an order of the District Court grant- 
ing the pétition of J. B. Levert Company, Limited. Pétition to super- 
intend granted, and order vacated. 

The John T. Moore Planting Company, Ltd. (herelnafter called the Moore 
Company), the bankrupts, were the owners of three large Improved sugar plan- 
tations, sltuated In the parishes of Terrebonne and Lafourche, and of a sugar 
factory and ail the buildings and tmprovements, mules, Implements, and other 
appurtenanees of a golng business. On March 11, 1911, they mortgaged 
thelr property to the J. B. Levert Company, Ltd., and in June, 1914, the Levert 
Company caused the mortgaged property to be sold In foreclosure proceed- 
ings, by vfhat Is called. In Loulslana law, "executory process." 

In July, 1914, shortly after the foreclosure sale, the Moore Company instl- 
tuted a suit agalnst the Levert Company and its Uquldators (It having prévi- 
ens to that time gone Into voluntary liquidation), for the purpose of annulUng 
and settlng aslde the foreclosure sale, on the ground of nulllties thereln. The 
Levert Company, in thelr answer in this suit, set up a counterclalm, or, as It 
Is called In Loulslana law, a "reconventlonal demand," on promlssory notes, 
praylng that If the foreclosure sale should be annuUed, and the mOrtgaged 
property should be declared to'again belong to the Moore Company, then, In 
that event, that they (the Levert Company) should be glven Judgment agalnst 
the Moore Company for the full amoimt of the original Indebtedness due by 
the Moore Company td them and secured by the aforesald mortgage, wlth 

â=3For other eues see same toplc & KEY-NUMBER In aU Kejr-Numbered DigesU & Indexes 
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récognition of full mortgage rlghts. Thls converted the suit Into an ordlnary 
suit In the state court of Loulslana, and judgment was rendered in same in 
February, 1916, adjudglng tliat the foreclosure sale was illégal and null, and 
that the mortgaged property therefore belonged still to the Moore Company. 
In the same judgment and on the reconventional demand of the défendant 
based on the promissory notes, It was adjudged that the I-«vei+. Company 
should hâve judgment agalnst the Moore Company for the amount still found 
to be due on the original mortgage indebtèdness, Including interest from the 
last day of payment of interest untll paid. Judgment was also rendered in 
favor of the Levert Company for additional amounts of taxes paid bf the 
I-/evert Company on the mortgaged property durlng the time they were in 
illégal possession thereof. And further: 

"It Is further ordered, adjudged and decreed that the aforesald mortgagoa 
of the J. B. Levert Company, Ltd., in Liq., and its liquidators as security and 
for the payment of the sald sum of one hundred thousand, one hundred and 
twenty-two and ^/loo dollars wlth Interest, attorney'is fées and costs, as here- 
inafter set forth, be and the same are hereby recognized to operate, exist and 
bear upon the followlng deseribed property, to wit: (Description of property 
omittert.) * • * 

"It Is further ordered, adjudged and decreed that in aecordance with law, 
the said properties be seized and sold at public auctlon to the highest bldder 
for cash, wlthout appralsement, as provided in said act of mortgage before 
Edgar Grima, of date March 9, 1911, wlth which said notes are identifled, and 
that out of the proceeds of said sale J. B. Levert Company, Ltd., in Llq., and 
its said liquidators, be paid by privilège, préférence and priority over ail 
other parties, the said sum of one hundred thousand one hundred and twenty- 
two and ''/\<,o dollars, wlth interest and attorney's fées as herelnabove set 
forth. 

"It Is further ordered, adjudged and decreed that there be judgment In 
favor of J. B. Levert Company, In Llq., and its said liquidators, plaintlfCs in 
reconvention, and agalnst said John T. Moore Plantlng Company, Ltd., de- 
fendants in reconvention, In the full sum of six thousand and slxty-one and 
'"/loo dollars, wlth interest at the rate of eiçht per cent, per annum from 
May 12, 1913, on three thousand, two hundred and thlrty-two and «u/ioo 
dollars thereof, and with like interest from March 26, 1914. on three thousand, 
eight hundred elghteen and 21/100 dollars thereof, being the amount of state, 
parish and levée district taxes for the years 1912 and 1913, respectively, as- 
sessed agalnst sald mortgaged premises, situated in the parish of Terrebonne 
and paid by J. B. Levert Company, Ltd., recognlzlng the said J. B. Levert Com- 
pany, Ltd., in Liq., and Its liquidators, as the subrogées to the rights, liens 
and privilèges of the state of Loulslana, the parish of Terrebonne and the 
board of commissioners of the Atchafalaya Basin levée district for said taxes 
agalnst the property herein above deseribed ; and for the further sum of 
one hundred and ten dollars and 79 cents, with interest from July 27, 1914, 
for state, parish and levée district taxes, for the year 1913, assessed agalnst 
that portion of the said mortgaged premises lylug in the parish of I^afourche, 
stata of Loulslana, and paid by the J. B. Levert Company, Ltd., in liquida- 
tion, recognlzlng the said J. B. Levert Company, Ltd., in Liq., and its llqul.da- 
tors, as the subrogées to the rights, liens and privilèges of the state of Loulsl- 
ana, the parish of Lafourche and the board of commissioners of the Atchafala- 
ya Basin levée district for snld taxes agalnst that portion of the said prop- 
erty lylng in the parish of Lafourche. 

"It Is further ordered, adjudged and decreed that ail rights of the J. B. 
Levert Company, Ltd., in Liq., and its sald liquidators, for expenses and dls- 
bursements incurred, and made in préservation, maintenance and opération 
of the said mortgaged premises, and their claims for taxes for the years 1914 
and 1915, paid by them be and the same are hereby reserved, to be asserted 
by them hereafter in appropriate proceedings as occasion may arise. 

"It la further ordered, adjudged and decreed that ail costs of the main 
suit be borne by the défendants, J. B. Levert Company, Ltd., in Llq., and its 
said liquidators, and the costs of the reconventional demand be borne by tha 
said John T. Moore Planting Company, Ltd., and be paid by préférence and 
priority out of the proceeds of the sale of the mortgaged premises." 
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After the rendltlon of this Judgment, the Moore Company flled In the Unltea 
States District Court for tbe Eastern District of Loulsiana thelr voluntary 
pétition In bankruptcy on March 28, 1916. On this same day, tUey were ad- 
Judged bankrupt, and a temporary receiver was appointed to take immédiate 
possession of ail tlie property and to operate same until a trustée in tank- 
ruptcy could be elected In due course. The receiver quallfled by taklng oath 
and ^ving bond on March 30th, and went Into actual physlcal possession of th» 
three plantations and appurtenances, and contlnued to cultlyate and operate 
them — employlng laborers and dolng other thlngs necessary. 

On the next day after the receiver quallfled, to wit, on March 31, 1916, the 
Le vert Company flled in the United States District Court a pétition praying 
"that Daniel M. Steele also be appointed as co-recelver with J. B. McNaghten, 
and glven enstody and control of the assets surrendered by John T. Moore 
Plantlng Company, Ltd." 

On the same day the Levert Company also flled in the bankruptcy court a 
pétition referring to the stilt and judgment above mentloned in the state 
court, and alleglng that by virtue of that judgment the state court should be 
permltted by the bankruptcy court to exécute the judgment by the issuance of 
a writ of fl. fa. and seizlng and selllng the property of the Moore Company. The 
prayer of this pétition was: "That an order may be made and entered In this 
cause, elther permlttlng plaintiff to proceed In the state court, and In the 
suit herelnabove set ont, wlth the exécution of the judgment whereln Its 
mortgage rlghts were recognized and ordered enforced ; or, in the alternative, 
that an order may be made by this court forthwlth dlrectlng the sale of the 
mortgaged premlses to satlsfy petltloner'a clalms herelnabove set forth." 

To this pétition the receiver flled an exception and protest, alleglng that the 
bankruptcy court was wlthout jurlsdlctloh and authorlty to issue an order 
dlrectlng the sale until the élection of a trustée, and further alleglng that, 
even if the bankruptcy court had authorlty to grant such an order, the re- 
ceiver was, under àe bankruptcy law, a mère custodlan and caretaker of the 
property, and dld not represent the credltors, and was wlthout authorlty to 
stand in judgment, and the credltors should be glven the opportunlty by them- 
selves, or through the trustée to be later elected, of presentlng reasons why 
the sale should not be ordered. 

This exception havlng been overruled, and the receiver havlng been ordered 
to answer, flled hls answer, settlng forth at length the reasons why the prayer 
of the Levert Company pétition could not and should not be granted. 

After hearlng, the United States District Judge caused to be entered on 
Aprll 14, 1916, an opinion and order as foUows: 

"In the Matter of John T. Moore Plantlng Company, Limited, Bankrupt. 
No. 2134, In Bankruptcy. On Pétition of the J. B. Levert Company, Limited, 
for an Order of Sale of Property of the Bankrupt. Conslderlng the prolonged 
and as yet unflnlshed lltlgatlon regardlng the real estate surrendered by the 
bankrupt, it would In my opinion be a violation of that comlty always exlstlng 
between the state and fédéral courts to attempt to oust the jurlsdlctlon of 
the Twentleth judlclal district court for the parish of Terrebonne over the sald 
property. Petltioner wUr theref ore be permltted and authorlzed to apply to 
that court for such relief as he may be entitled to In the premlses. And fur- 
ther, Messrs. Thomas H. Roger, K. J. Braud and J. E. McNaghten, trustées, 
of whose élection I take notice, wUl be authorlzed to make themselves parties 
to the sald lltlgatlon for ail purposes pertinent thereto." 

Immedlately upon granttng the aforesald order, the trustées of the John T. 
Moore Plantlng Company, Ltd., bankrupt, filed in this court a pétition to 
superintend and revlew under section 24b of the Bankruptcy Law (Comp. St. 
1913, S 9608), sald pétition alleglng many other thlngs, complalned and sought 
a revlew of the above order for the foUowing reasons, to wit: 

"Petitloners allège that the order of the United States District Court for 
the Eastern District of Loulsiana, herelnabove quoted in paragraph 6, Is 
erroneous in matter of law, in that: 

"(1) By the fillng of the pétition and the adjudication In bankruptcy the 
above-mentloned plantations belonging to the sald bankrupt company, and not 
claimed to be then under selzure or tu the actual possession of any court oi 
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offlcer, vested absolutely and fuUy In the bankruptcy court, whlch thus through 
Itself and through Its receiver and the trustées came Into the actual physical 
possession thereof, and the above-mentloned order, permitting Its.seizure and 
sale by the state court, illegally, ditests the trustées, and the credttors they 
represent, of their légal vested rlght to hâve sald property admlnistered and 
operated and sold by the United States court sitting as a court of bankruptcy, 
and receiving its suprême powers both from the Constitution and the laws of 
the United States. 

"(2) The appearance of the J. B. Levert Company, Ltd., and its liquidators, 
in the bankruptcy court, asking that one of its liquidators be appointed co-re- 
celver and that he be glven custody and control over the plantations in ques- 
tion, was an admission of and a submission to the jurisdlction of said bank- 
ruptcy court, and it was error of law to thereafter permit them to cause to be 
seized the said plantations under process of the state court thereafter Is- 
sued. • • • 

"(5) The bankruptcy court erred In not holding as a matter of law that, in 
the absence of any seizure of the Issuance of any wrlt by the state court, the 
bankruptcy court was vested with exclusive jurlsdiction over the res sur- 
rendered, and into the actual physical possession of which It went by the ef- 
fect of the adjudication and by the actual taking of corporeal possession by its 
receiver and later by its trustées of the res. AU before the order complaln- 
ed of. 

"(6) The bankruptcy court erred in not holding as a matter of law that the 
judgment claimed by the J. B. Levert Company and its liquidators, and ren- 
dered in a Personal action at law, was no différent from any other judgment in 
personam, whlch in itself would operate as a mortgage on the debtor's Per- 
sonal property, and therefore said Judgment without a prlor issuance and ex- 
écution of a wrlt carried no jurisdlction over the res to the state court at or 
before the adjudication In bankruptcy. 

"(7) That the bankruptcy court erred In granting said order for the further 
reason that it deprlves the creditors of the right to cause the sald J. B. 
Levert Company, Ltd., and its liquidators, to set off the rents, profits, revenues, 
and damages due as a resuit of their illégal seizure and sale and taking pos- 
session of said property, and for the further reason that sald order permits 
sald property to be offered for sale to satlsfy an amount in excess of that ac- 
tually due after sald set-off is allowed, and relegates the creditors to a long, 
independent suit to recover sald damages, rents, revenues, and profits against 
a corporation in liquidation and which when a Judgment is obtalned wlU be 
without assets to pay same. 

"(8) That the bankruptcy court erred In granting said order for the addi- 
tional reason that, if the said J. B. Levert Company, Ltd., and Its liquidators, 
were required to set off the amount due by them and préserve the property for 
their benefit (the sald other creditors belng to the extent of over $90,000 
second mortgage creditors on the same property), thereby preventlng the prop- 
erty belng sacrificed at this tlme and getting the benefit of the large profits 
promised for thIs year, the making of whlch can be completed In accordance 
wlth précèdent In the sald bankruptcy court and without préjudice or lessen- 
Ing in any manner or degree the security of the said J. B. Levert Company, 
Ltd., In liquidation, or its Uquidators." 

Charlton R. Beattie, of New Orléans, La., for petitioners. 
D. B. H. Chaffe, Wm. C. Dufour, and H. Génères Dufour, ail o^ 
New Orléans, La., opposed. 

Before PARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

PARDEE, Circuit Judge (after stating the facts as above). 
[1-3] The order complained of in this case is said to be justified as 
against the position of the trustées on the ground of comity owing by 
the bankruptcy court to the state court. 
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The action pending in the state court between the Levert Company 
and the Moore Planting Company, at the time the latter filed its péti- 
tion in bankruptcy, was a personal action, aUhough mortgage rights 
were involved. See article 12, La. Code of Prac. ; Rogers v. Binyon, 
124 La. 95, 49 South. 991 ; also, Ker v. Evershed, 41 La. Ann. 15, 6 
South. 566. Such action could only hâve a semblance to a real action 
af ter an issuance of a writ of fieri facias and the seizure of the prop- 
erty on which the lien was claimed, and no writ of fieri facias had 
been issued, and of course no seizure thereunder. And it may be 
noticed that in the state of the litigation between the parties no writ 
of fieri facias could be taken out except at the pleasure and conven- 
ience of the Levert Company at any indefinite time within ten years 
after the rendition of the judgment. 

At the time the Moore Company filed its pétition in bankruptcy, said 
Company was in fuU, undisturbed possession of ail the plantations and 
property scheduled as assets in the bankruptcy; and, when the receiv- 
ers were appointed, they took possession of ail the property for the 
bankruptcy court, and they were in possession and control at the time 
the order complained of was entered. 

The application of the Levert Company to the bankruptcy court for 
the appointment of one of their number as a co-receiver is a judicial 
admission of thèse facts, and it cannot be said that the bankruptcy 
court has seized and taken possession of property at the time in the 
possession and custody of the state court. 

It seems therefore clear that, if we should concède that comity 
should prevail between the bankruptcy court and the state court, the 
case presented does not show a proper and necessary case for the exer- 
cise of the same. 

[4-7] But this is not a case for the application of the doctrine of 
comity between courts. Such comity only prevails as between courts 
of concurrent jurisdiction, and in this case there is no such concurrent 
jurisdiction. Moran v. Sturges, 154 U. S. 256-283, 14 Sup. Ct. 1019, 
38 L. Ed. 981 ; Pugh v. Loisel, 219 F. 417-423, 135 C. C. A. 221, L. 
R. A. 1915F, 945. 

It is well settled that, under the Constitution and laws of the United 
States, bankruptcy courts are vested with superior and exclusive juris- 
diction in the administration of the estate of the bankrupt. Section 
11 of the Bankruptcy Law gives authority to the bankruptcy court to 
stay proceedings in actions against the bankrupt pending in other 
courts. 

Any property surrendered by the bankrupt which could or should be 
released by the court f rom such administration can only be property in 
which, by reason of conceded and absorbing superior liens and privi- 
lèges, the trustées in bankruptcy hâve no equity. 

In the présent case, the record fully shows that by reason of the set- 
ofif and counterclaim of Moore Company against the Levert Company, 
provided for in section 68, Bankruptcy Law, and which could not be 
allowed in the state court, as well as by reason of the situation and 
prospects for the successful prosecution of the plantations in making 
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and harvesting the crops of the présent year, a very decided equity is 
shown in favor of the bankrupt's estate, 

It foUows that the order complained of cannot be sustained on the 
ground of comity, nor on the facts of the case as to the want of equity 
on the part of the trustées. 

The pétition to superintend is granted, and it is ordered and ad- 
judged that the order of April 14, 1916, permitting the Levert Com- 
pany to proceed in the state court, and practically turning over the 
property of the bankrupt to be administered in the state court, be, and 
the same is, vacated. 



CEEEKMORB y. UNITED STATES. 

(Circuit C!ourt of Appeals, Elghth Circuit October 17, 1916.) 

No. 4591. 

1. CONTEMPT <S=54(3) — Ceiuinal Contempt — ^Information — VEKmcATioN. 

An information for a constructlve crimlnal contempt, flled by a district 
attomey and praying that the défendant, etc., Is not Insufficient because 
verified on Information and belief. 

[Ed. Note. — For other cases, see Contempt, Cent. Dlg. § 145; Dec. Dlg. 
<@==>54(3).] 

2. Contempt <S=»54(2) — Ceiminai, Contempt — Infoemation. 

.Under Judlclal Code (Act March 3, 1911, c. 231) § 268, 36 Stat. 1163 
(Comp. St. 1913, § 1245), which provides that the fédéral courts "shall 
hâve power * * • to punish by fine or imprisonment, at the discré- 
tion of the court, contempts of thelr authorlty," It Is not necessary that 
an Information for crimlnal contempt should pray for any spécifie pun- 
Ishment 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 144; Dec. Dlg. 
ig=54(2).] 

3. Contempt <©=372 — Ceiminal Contempt — Punishment — Fedeeai. Courts. 

Under such statutes, where Imprisonment Is Imposed as a punishment 
for contempt, the length of term and place of confinement are within the 
discrétion of the court. 

[Ed. Note. — For other cases, see Contempt, Cent Dig. §§ 249-256, 273 ; 
Dec. Dig. ®=372.] 

4. Contempt <@=»72 — Crtminal Contempt — Nature op Offense. 

With certain exceptions, a crimlnal contempt is a crime, and a crimlnal 
contempt proceedlng Is a crimlnal proceeding for ail purposes, and one 
adjudged gullty of a crimlnal contempt may be properly characterized as 
a convict. 

[Ed. Note. — For other cases, see Contempt, Cent Dlg. §§ 249-256, '273 ; 
Dec. Dlg. <S=»72.] 

5. Contempt <s=372 — Criminal Contempt — ^Punishment — "Offense."' 

A crimlnal contempt is an "offense," within the meaning of Rev. St. g 
5541 (Comp. St. 1913, § 10527), and, where the sentence Imposed exceeds 
a year imprisonment, may be In a penitentlary. 

[Ed. Note. — For other cases, see Contempt, Cent. Dlg. §§ 24&-256, 273; 
Dec. Dig. ©=372. 

For other définitions, see Words and Phrases, First and Second Séries, 
Offense.] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

«SïFor other cuu se* lam* toplc & KEY-NUMBQH in aU Key-Numbered Digwts & Indexe* 
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Proceeding for criminal contempt against Waiiam J. Creekmore. 
Conviction and" sentence, and défendant brings error. Affirmed. 

James C. Denton, of Muskogee, 0kl., and Norman R. Haskell, of 
Okiahoma City, 0kl. (Frank Lee, of Muskogee, Okl, and E. G. Mc- 
Adams, of Okiahoma City, Okl., on the brief), for plaintiff in error. 

Paul Pinson and W. P. McGinnis, Sp. Asst. U. S. Attys., of Mus- 
kogee, Okl. (D. H. Linebaugh, U. S. Atty., of Muskogee, Okl., on the 
brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The' plaintiff in error was adjudged guilty 
of contempt by the District Court and sentenced to be confined a year 
and a day in the Leavenworth Penitentiary, and he sued out a writ 
of error in this case. He will be hereafter styled the défendant. 

The information for contempt was against William J. Creekmore, 
Ben Green, J. O. Ammerman, W. B. Robinson, and J. D. Lane. The 
pétition or information for contempt particularly and specifically 
charged in détail the facts constituting the alleged contempt, of which 
the défendant was subsequently adjudged guilty. It was verified by 
the United States attorney for the district to the efïect that the facts 
stated were true and correct upon information and behef. There was 
no warrant of arrest issued, but the court ordered that the chdjrge be 
investigated by the court, and issued a rule to the défendants to show 
cause. The défendant Creekmore appeared, and without waiting 
for the, investigation ordered demurred to the pétition and affidavit, 
because the latter was madè upon information and belief. This was 
overruled. He then made an oral motion to quash the pétition and 
affidavit on the same ground, which was likewise overruled. He ob- 
jected to the introduction of any évidence upon the same ground, 
and this was also overruled, and to each of thèse rulings he at the 
time excepted. 

[1] In Merchants' Stock & Grain Co. v. Board of Trade of Chi- 
cago, 201 Fed. 20, 120 C. C. A. 582, we somewhat extensively consid- 
ered the numerous points on which it has been held that criminal con- 
tempt cases are not crimes under the Fifth Amendment, and are not 
criminal proceedings under the Sixth Amendment, to the fédéral Con- 
stitution. It will not be necessary for us to review the décision in 
that case. In England, in cases of this kind, the charge could be 
made by the King in his courts, without any évidence and against 
ail évidence. It is true the Fourth Amendment to the fédéral Constitu- 
tion provides that no warrant shall issue, but upon probable cause sup- 
ported by oath or affirmation. Conceding for the purposes of this case, 
and for it alone, that the Fourth Amendment applies to contempt cas- 
es, there never was any warrant issued, but simply a rule to show 
cause until after the taking of ail the testimony, which was an ample 
compliance with the provision of the Fourth Amendment. The court 
specially found: 

"The défendant Creekmore sought to Influence the Juror Seymour in Ws 
action, conduct, and vote as a Juror in said cause in his (Creekmore's) favor. 
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and that thls conduct on the part of défendant Creekmore amounts to misbe- 
havior, if not in the very présence of the court, so near thereto as tC oli^ruct 
the administration of Justice." 

It is therefore gravely doubtful whether the court found that this 
was anything but a direct contempt. Let us assume, however, as most 
favorable to the contention of the défendant Creekmore, that, if the 
défendant was guilty at ail, it was of a constructive contempt, rather 
than a direct one. It is said : 

"Although statements or affidavits made on information and bellef hâve 
been lield sufflclent, the better praetice requlres the materlal allégations to 
be made of Personal knowledge." 9 Oyc. 39. 

And again: 

"While an instance is given where an accusation was deemed sufflclent, 
though only on Information and bellef, it Is a rule in most jurlsdlctions that 
such an affidavlt is wholly Insufficient upon whlch to base constructive con- 
tempt proceedlngs, and that no jurisdlctlon can be acquired by the court there- 
under." 6 Rullng Case Law, 532. 

In support of the first of thèse propositions Cyc. cites, in the orig- 
inal note and the subséquent ones, In re Acock, 84 Cal. 50, 23 Pac. 
1029; Jordan v. Wapello County Circuit Court, 69 lowa, 177, 28 N. 
W. 548; Hughes v. Territory, 10 Ariz. 119, 85 Pac. 1058, 6 L. R. A. 
(N. S.) 572 ; State v. District Court, 37 Mont. 590, 97 Pac. 1032. To 
the same effect, as applied to an information by a public prosecutor, 
is Emery v. State, 78 Neb. 547, 111 N. W. 374, 9 L. R. A. (N. S.) 
1124. 

It thus appears that California, lowa, Nebraska, Montana, and 
Arizona are ail committed to the theory of the sufficiency of the in- 
formation in this case. It will appear that substantially ail of thèse 
décisions upon this subject hâve been décisions in the state courts. 
Many of them hâve been governed by state statutes. Many state laws 
provide that the affidavits shall be évidence, and of course they can- 
not perform that office, if made upon information and belief; but 
we will now proceed to consider the cases cited in Cyc. and Ruling 
Case Law to sustain the converse of the last proposition considered. 

The first case cited is In re Wood, 82 Mich. 75, 45 N. W. 1 1 13. This 
case does not at ail sustain the text. It did not involve a question 
as to the efïect of an affidavit upon information and belief, for in that 
casa there was no affidavit filed at ail, and one was explicitly held to 
be necessary under two sections of the Michigan statutes. The same 
is true of Russell v. Mandell, Circuit Tudge, 136 Mich. 624, 99 N. W. 
864. 

In Ludden v. State, 31 Neb, 429, 48 N. W. 61, the text is sustained, 
where the affidavit was filed by one not a public prosecutor ; a«d the 
same is true of Herdman v. State, 54 Neb. 626, 74 N. W. 1097. The 
same is true of Belangee v. State, 97 Neb. 184, 149 N. W. 415, but 
in the last case three judges out of seven dissented, and, as already in- 
dicated, it was held by a unanimous court in Emery v. State, 78 Neb. 
547, 111 N. W. 374, 9 L. R. A. (N. S.) 1124, that, where the charge 
of contempt of court is set forth in an information in positive and 
direct terms, the statement by the public prosecutor in his vérification 
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thereto "that the allégations and charges in the wîthîn information 
are true, as he verily believes," does not render such information void. 

The case of State v. Conn, 37 Or. 596, 62 Pac. 289, did not involve 
the question now under considération at ail, but was a question of the 
construction of the Oregon statute. 

In State v. Newton, 16 N. D. 151, 112 N. W. 52, 14 Ann. Cas. 1039, 
by a vote of two to one the Suprême Court of that state sustained the 
text. In State v. Heiser, 20 N. D. 357, 127 N. W. 72, the court dis- 
tinguished the case of State v. Newton. 

The case of Freeman v. City of Huron, 8 S. D. 435, 66 N. W. 928, 
measurably sustains the text, the court saying: 

"Persons should not be required to answer an essentially crlmlnal charge 
based merely upon the bellef of a private prosecutor." 

In Ex parte Landry, 65 Tex. Cr. R. 440, 144 S. W. 962, in the 
Texas Court of Criminal Appeals, in the opinion may be found an 
expression that the affidavit should be positive, and not on information 
and belief. This was clearly dictum, as there was no affidavit at ail 
filed in that case. 

In Davidson v. Munsey, 29 Utah, 181, 186, 80 Pac. 743, 744, the 
court expressly refused to pass upon the question, saying : 

"Therefore the question as to whether the affidavit made by Davidson upon 
Information and belief was sufflcient to give the court authorlty to act In the 
matter becomes unlmportant." 

The only two Fédéral cases cited are In re Judson, 3 Blatchf. 148, 
Fed. Cas. No. 7,563, and Parkhurst v. Kinsman, 2 Blatchf. 76, Fed. 
Cas. No. 10,759. Neither of thèse cases tends in any degree to sup- 
port the text. 

The plaintiff in error cites, as to the same eflfect, Snyder v. State, 
151 Ind. 553, 52 N. E. 152; Early v. People, 117 111. App. 608; State 
V. Root, 5 N. D. 487, 67 N. AV. 590, 57 Am. St. Rep. 568; In re 
Nickell, 47 Kan. 734, 28 Pac. 1076, 27 Am. St. Rep. 315; In re Mc- 
Kenna, 47 Kan. 738, 28 Pac. 1078; Thomas v. People, 14 Colo. 254, 
23 Pac. 326, 9 L. R. A. 569; State v. Nathans, 49 S. C. 199, 27 S. 
E. 52, 57. None of said cases tend in any manner to sustain the prop- 
osition that informations charging criminal contempt must be verified, 
not upon information and belief, but absolutely. 

It thus appears that, while the statement in Cyc. that "the better 
practice requires the material allégations to be made of Personal 
knowledge" may be true, it is only sustained by North and South 
Dakota, and possibly Texas and Nebraska, though Nebraska has 
squarely held that where the information is filed by the public prose- 
cutor the form used in this case is . sufiicient. 

The statement in Ruling Case Law that "it is a rule in most juris- 
dictions that such an affidavit is whoUy insufficient upon which to base 
constructive contempt proceedings, and that no jurisdiction can be 
acquired by the court thereunder," is not sustained either by the au- 
thorities cited or by any that bave been called to our attention. 

There are no fédéral statutes on the procédure in contempt cases, 
except, in relation to the Court of Claims Qudicial Code, § 157 [Comp. 



CEEEKMORE V. UNITED STATES 74:7 

St. 1913, § 1148]) that "it may punish for contempt in the manner pre- 
scribed by the coinmon law." Ail other contempt cases in the fédéral 
courts are under section 268" of the Judicial Code and its predecessors. 
The people in this country succeeded to the sovereignty of the king, 
and it would perhaps be difficult to make clear, where no warrant 
is sought for the arrest of the défendant until.after trial, why any 
différent rule should, in the absence of statute, prevail from that which 
prevailed in England. See the very interesting and able opinion by 
Rogers, Circuit Judge, in Weeks v. United States, 132 C. C. A. 436, 
216 Fed. 292, L. R. A. 1915B, 651. 

Assuming, however, the necessity of an affidavit, or information 
supported by affidavit, as the basis of the proceeding, even if filed 
by a private prosecutor, there seems no ground to hold, in the ab- 
sence of a statute, that a vérification of the information upon infor- 
mation and beUef is not sufficient. It is not our purpose to discuss 
thèse questions, interesting as they may be when they arise. 

The only American case that we hâve been able to find on the very 
question hère before us, namely, how must an information by a pub- 
lic prosecutor be verified, is Emery v. State, 78 Neb. 547, 111 N. W. 
374, 9 L. R. A. (N. S.) 1124. The défendant was charged with in- 
fluencing a juror in a criminal case in which ne was a party by agree- 
ing to pay and subsequently paying him cash. Manifestly the public 
prosecutor would hâve no personal knowledge of the , truth of such 
a charge. It is doubtfui if he could accumulate affidavits that would 
positively state the facts showing such guilt. Many states hâve laws 
providing for compulsory affidavits, but our attention has not been 
called to any such fédéral statute. To say that voluntary affidavits 
must be obtained before the public prosecutor can start such pro- 
ceedings is to say that one of the most heinous offenses known to the 
law, that of "jury fixing," shall go wholly unpunished. Confronted 
by such a danger, we hâve no hesitancy in holding that the public pros- 
ecutor can file an information for contempt, positive and spécifie in 
its charges, and verify it upon information and belief, and, while 
such information may not justify the issuance of a warrant of 
arrest, it is not void, and where a rule is issued upon such informa- 
tion that défendant show cause, and upon the hearing, upon the tes- 
timony of sworn witnesses, the évidence shows the défendant guilty, 
he may be so adjudged, and that a warrant of arrest issued upon the 
conclusion of the case is upon "oath or affirmation," as provided in 
the Fourth Amendment to the Constitution. See Sona v. Aluminum 
Castings Co., 214 Fed. 936, 131 C. C. A. 232. 

[2] The prayer to the information is that the défendants be re- 
quired "to show cause, if any they hâve, why they or either of them 
should not be punished as for contempt of this court for and on ac- 
count of the matters and things as above set forth." The case made 
in the information was clearly one of criminal contempt. One of the 
chief functions of a prayer in such informations is to show whether it 
is sought to convict the défendant of a civil or criminal contempt, but 
it was wholly unnecessary for that purpose hère. Section 268 of the 
Judicial Code provides: 
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"The sald courts shall hâve power • • * to punlsh, by fine or Imprison- 
ment, at the discrétion of the court, contempts of their authority." 

With the statute thus vesting almost unlimited discrétion in the 
court as to the character and extent of punishment, no benefit would 
be derived from requiring the prosecutor to specially pray for a given 
kind of punishment, dr attempt to limit the degree of such punishment. 
The prayer vvas sufficient under ail the circumstances of tiiis case. 

The défendant next contends the information was duplicitous, and 
the court erred for that reason in overruling the demurrer and in 
overruling a motion to require the government to elect. It has been 
said : 

"The court wlll never be teen to hold an Indlctment bad for dupllcity." 5 
Rullng Case Law. 1031. 

The same with at least equal certainty may be said of an informa- 
tion for contempt. 

Subsequently the court sustained the motion of the défendant, made 
at the close of the government's case, to strike ail the évidence bear- 
ing on other contempts than the bribery of the juror Seymour, and 
on final hearing adjudged this défendant not guilty of ail the spécifica- 
tions of contempt, save upon that particular charge. This was in ail 
respects équivalent to sustaining his motion to require the government 
to elect, and if it should be conceded that the information was du- 
plicitous, and we only concède it for the purposes of this question in 
this case, and the demurrer and motion to require an élection should 
hâve been stistained, there was no préjudice. 

We shall now turn to the évidence, as the other questions will be 
better understood and more readily disposed of with the facts in 
mind. 

An indictment was returned in the District Court of the United 
States for the Eastem District of Oklahoma against the défendant 
Creekmore and 27 others, charging them with having conspired to 
violate the law of the United States prohibiting the introduction of 
intoxicating liquors from without the state into what was formerly 
Indian Territory. Act March 1, 1895, c. 145, 28 Stat. 693. This case 
was numbered 1507. Moses E. Miller, one of the défendants, se- 
cured a continuance; but that case, as against this défendant and 
others, was set down for trial at Muskogee on February 8, 1915. That 
case was, of course, triable to a jury, and thè jury was ordered kept 
together in the charge of two bailiffs from the time it was impaneled 
until it was finally dischafged. During tliis period, however, Mr. John 
H. Seymour was permitted night and morning to call his wife up by 
téléphone from the hôtel where the jury were stopping primarily at 
least to inquire as to the condition of their baby. At and for some 
time prior to the time of that trial Mr. Creekmore lived at Joplin, 
Mo., which was 130 miles northeast of Muskogee upon the line of the 
Missouri, Oklahoma & Gulf Railroad. Between the two, and some 
39 miles from Muskogee on the same railroad, was Locust Grove. 
It inferentially appears from the évidence that at one time Mr. Creek- 
more lived in Oklahoma, that his wife's people Hved at Locust Grove, 
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and Peter Bagby also at one time lived at Locust Grove and was a 
friend of Cre«kmore. Just where Creekmore lived, aside from this, 
would be purely a matter ôf spéculation. E. H. Braley and his wife, 
Mrs. E. H. Braley, lived at 716 Capitol Place, in Muskogee. Mrs. 
Braley was not acquainted with Mr. Creekniore, and probably not ac- 
quainted with Mr. Creekmore's wife, Mrs. Creekmore, until Mr. Peter 
Bagby obtained, in December, 1914, an invitation to the two daughters 
of the Braleys, one married and the other single, to spend the week-end 
of Christmas week as the guests of the Creekmores. During this 
visit Peter Bagby gave a list of the regular panel of trial jurors at 
the January term, 1915, to one of the daughters of the Braleys, and 
told her to give it to her f ather. Mr. Creekmore, on a visit to Mus- 
kogee, also gave Mr. Braley a list of those jurors. During this visit 
the Braley girls invited Mr. and Mrs. Creekmore to corne to their home 
at the time of the trial of the case 1507, and they did so. They re- 
mained at the Braley house about five days, when Mrs. .Creekmore 
was called away, probably on Friday, by the illness of her mother, and 
it was then arranged that Mrs. Braley would go up to Joplin and take 
some things that Mrs. Creekmore had bought at an auction at Mus- 
kogee. Mrs. Braley first met Mr. Creekmore when he thus came to 
her house the first day of the trial. About the second day of the trial 
Mr. Creekmore and Mr. Braley came into the Braley diningroom, and 
Mr. Creekmore said, "One of your good friends is on my jury," and 
Mrs. Braley said, "Who is it?" and Mr. Creekmore said, "What's 
his name?" and Mr. Braley said, "John Seymour." On the first day 
of the trial Mrs. Creekmore and Mrs. Braley went down to the auc- 
tion at one Miesch's jeweiry store. They there met a Mrs. Blodgett, 
who inquired of Mrs. Creekmore what she was doing there, and Mrs. 
Creekmore said, "Don't you know that Creekmore is having his trial?" 
She expressed her worry over the matter, and Mrs. Blodgett said to 
Mrs. Braley, "Mr. Seymour is on that jury, why can't you do some- 
thing?" About noon one day Mr. Creekmore suggested that his wife 
and Mrs. Braley go up to the courtroom together, so that John Sey- 
mour would see them in company. In the afternoon of the first day 
of the trial Mrs. Braley anci Mrs. Creekmore met Mrs. Seymour on 
the Street with another lady. Mrs. Braley introduced Mrs. Creek- 
more to Mrs. Seymour. Mrs. Braley said to Mrs Seymour, "I want 
to speak to you a minute," and they stepped to the edge of the side- 
walk, and Mrs. Braley said to Mrs. Seymour, "I would give $5(X) to 
whisper in your husband's ear." Mrs. Seymour said, "I will do it for a 
whole lot less." Mrs. Braley said, "Do you talk to him ?" and Mrs. Sey- 
mour said, "I talk to him every evening; what do you want me to tell 
him ?" Mrs. Braley said, "Tell him that Creekmore is a friend of ours, 
and to stick with the Creekmore interests, and you can hâve any- 
thing you want." Mrs. Braley testified they left Mrs Seymour, and she 
immediately told Mrs. Creekmore and said, "I might hâve to spend 
some money for you on that," and Mrs. Creekmore said, "That was 
ail right, you go ahead, and Mr. Crcek he will back any financial ob- 
ligations that you hâve to make." Mrs. Braley and Mrs. Creekmore 
arranged to call on Mrs. Seymour after she had conferred with her 
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husband, but that evening Mrs. Creekmore got a téléphone call frotn 
her father at Locust Grave, and while she was waiting for the con- 
nection she could not leave, and Mrs. Braley and her husband went 
down to see Mrs. Seymour, who was to talk with her husband at 7 :30 
aad tell Mrs. Braley what he had to say. After their return Mrs. 
Braley told Mrs. Creekmore what Mrs. Seymour had told her. That 
night Mr. Creekmore and Mrs. Creekmore both occupied the same 
room in the Braley house as they did every night while they were 
thore. After Mrs. Creekmore was called away from the Braley house, 
orprob^bly on Friday night, Mrs. Seymour telephoned to Mrs. Braley 
that everything was going ail right. Mr. Creekmore called up the 
Braley house about an overcoat he had lost, and Mrs. Braley said, 
"I hâve got some good news for you," and he wanted to know what 
it was, and she told him that she could not tell him over the phone, 
to come out, and he came out in a taxicab, and Mrs. Braley then told 
him that Mrs. Seymour said everything was ail right. Thereupon Mr. 
Creekmore simply shrugged bis shoulders and laughed as though he 
were highly pleased over the way things were going. About one or 
two weeks after the trial, some one, who gave his name as Creek- 
more, invited Mrs. Braley by phone to come for a visit to Joplin and 
to bring Mrs. Seymour with her; that he wanted to make Mrs. Sey- 
mour a présent. Mr. Braley testified that he was at the Seymours with 
his wife, and that he was out of town the most of the week, and rer- 
turned the last day of the trial. This was after Mrs. Creekmore had 
been called away by her mother's illness, and Mr. Creekmore had left 
the Braley home, and Mr. Creekmore phoned to Mr. Braley at his 
house to come down to his lawyer's office, as he wanted to see him 
there, and Mr. Braley went down, and Mr. Creekmore told him he 
would like for Mrs. Braley and Mrs. Seymour to come up to Joplin, 
as he wanted to make Mrs. Seymour a présent; that she had been 
very nice to him during the trial. About two weeks after this time Mr. 
Creekmore called Mr. Braley up by long-distance téléphone, and said, 
"This is Creek," and that he and his wife had been out of town, and 
they wanted to be at home when Mrs. Braley and Mrs. Seymour came 
up. Mr. Braley told him that Mr. Seymour said he did not think Mrs. 
Seymour could go. Mr. Creekmore said he wanted to make Mrs. 
Seymour a présent, and Mr. Braley said, "What do you want to give 
her?" and Mr. Creekmore said, "$200;" and Mr. Braley said, "AU 
right, how do you want to give it to her?" Mr. Creekmore said, 
"Well, I will send you a check;" but Mr. Braley said, "No, give that 
to me when I am at Joplin again some time;" and that was the end 
of that conversation. About two- weeks after that Mr. and Mrs. 
Braley were going down the street one aftemoon and met Mrs. Sey- 
mour, and Mrs. Braley said to Mr. Braley, "She did not speak to me, 
and I feel like Mrs. Seymour is expecting something, and I think that 
we bave done her wrong;" and Mr. Braley said, "Well, if she feels 
that way, I would rather pay it out of my own pocket, if I never get 
it back." Mr. Braley then, on March 15th, gave his personal check 
to Mrs. Braley for $200. It appears that Mrs. Braley cashed this and 
took $150 in currency into the store where Mr. Seymour was working 
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and handed it to him. About two or three weeks later Mr. Braley re- 
«eived a long-distance call, and the party said, "This is Creek" (which 
was a name frequently applied to Creekmore), and the person talking 
said he was going to be away again, and wanted to know what had 
been done about the Seymour Case, and Mr. Braley said, "I hâve paid 
it;" and the party talking said, "I will send you a check down." 
About April 7th Mr. Braley received a draft drawn by the First Na- 
tional Bank of Tulsa on the Southwest National Bank of Commerce 
of Kansas City payable to Mr. Braley. It was received by mail and 
was unaccompanied by any letter. Mr. Braley states that no one else 
owed him just $200 except Mr. Creekmore, and the money was ac- 
cepte'd in payment of the amount he had advanced ta his wife. 

The records of the bank at Tulsa show that this draft was issued 
for Moses E. Miller, who was one of the défendants in the case 1507; 
but the case was continued as to him on account of his illness, of which 
he subsequently died, and he was not at Tulsa when this draft was 
drawn, and was unable to transact any business at that time. Mr. and 
Mrs. Seymour were both witnesses, and in ail substantial respects tes- 
tified to the same state of facts as the Braleys, so far as tlie facts were 
within their knowledge. Mrs. Seymour testified that after her first 
talk with Mrs. Braley, and in her talk that evening with Mr. Sey- 
mour, she told him that she had been approached, and he told her to 
keep still, to be very careful about what she said; that later that 
night the Braleys came to her house, and Mrs. Braley told her, "You 
just tell him for us that we 'hâve been hère, and it will be worth his 
while if he will hang the jury;" that Mrs. Braley insisted, and Mrs. 
Seymour was talked into it, and she spoke to her husband the next 
morning, and he said, "Nothing doing," that one day her husband 
canie home and gave her $150, said Mrs. Braley came into the store 
and handed him this bundle of money, and she deposited it to her 
crédit in the First National Bankof Muskogee. Mr. Seymour testi- 
fied that at the time he was manager of the Varsity Clothes Shop. He 
testified that his wife telephoned him that their friends on Capitol 
Hill had suggested to her that she say to him that they would make it 
worth his while if he would hang the jury in the Creekmore case ; that 
he told her to keep still, and the next morning she advised him that 
their friends had been to their home, and had talked to her as they 
had in the afternoon, and that they would make it worth his while to 
vote for acquittai or hang the Creekmore jury; that he then told her 
there was nothing doing ; that subsequently, when he was in the store 
where he was employed, Mrs. Braley came into the store to make 
some purchases, actually or ostensibly, and she handed him a roll of 
money containing $150 without any remarks whatever; that the next 
morning, March 16th, he deposited the money in his wife's name; that 
Mrs. Braley did not owe him anything at the time she ,made this pay- 
ment, and no one else owed him that sum. The Braleys and the Sey- 
mours had never exchanged calls prior to this event, but Mr. Braley 
was a customer of the Varsity Store. 

From the évidence, of which we hâve given but a brief synopsis, 
we think it was shown beyond ail reasonable doubt that a success- 
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fui effort was made to corrupt the juror Seymour; that this was 
well known to Mrs. Cfeekmore, and that her husband must, by his 
whole course of conduct, hâve been deemed to hâve knovsrledge of 
it; that he was informed by Mrs. Braley that things were going 
ail right with Seymour bef ore the trial ended ; that he sent for Mr. 
Braley for the sole purpose of arranging to hâve Mrs. Se3rmour 
go up to Joplin, that he might there make her a présent ; that the 
invitation was extended indirectly to Mrs. Se3rmour to go to Joplin 
for that purpose; that he subsequently decided that $200 was the 
amount he wanted to pay her; that twice or three times he called 
up the Braleys 130 miles away by téléphone ; that finally, when Braley 
had paid the money, he promised to send a check for it; that the 
draft for $200, which was sent from Tulsa, was sent by him; that 
this was a gross contempt of court, and one which, if tolerated, would 
bring more of disgrâce upon it than was brought upon the English 
courts by the corruption of Lord Bacon. 

Numerous objections were made and overruled to the évidence 
to which we hâve referred, and a demurrer was filed to the évidence 
at the close of ail of it but none of them were in our judgment well 
taken. 

Error is assigned upon the findings of the court, but we think they 
were well sustained by the évidence. 

[3] It is insisted that the court exceeded its power in sentencing 
the défendant to imprisonment in the penitentiary for the term of 
a year and a day. We hâve seen that the Judicial Code authorized 
the fédéral courts to punish by fine or imprisonment, at the discrétion 
of the court, for contempt of their authority. There is nothing in 
the statute which limits where the imprisonment shall take place, 
except the discrétion of the court. While it is true that this statute 
limited the power to punish for contempt, it is either declaratory of 
the common law or broadened it as to punishment in contempt cases. 
It expressly declared that the length of imprisonment and its place 
should be in the discrétion of the court. 

This court having in Merchants' Stock & Grain Co. v. Board of 
Trade of Chicago, 201 Fed. 20, 120 C. C, A. 582, with some élabora- 
tion set forth some seven or eight matters in which the authorities 
settle that a criminal contempt proceeding is not a criminal case or 
a criminal proceeding, it now becomes necessary to turn to the ques- 
tion as to in what respects such a criminal contempt proceeding may 
be said to be a criminal case or a criminal proceeding. 

In Durant v. Washington County, 1 Woolw. 377, 8 Fed. Cas. No. 
128, Mr. Justice Miller, delivering the opinion for the District Court 
of the United States for the District of lowa, said : 

"We are satisfied, however, upon considération, that a prosecutlon for con- 
tempt of court Is a criminal proceeding, in whlcli the government is Interested 
as plalntiff, and that, whenever It becomes necessary for the government's at- 
tomey to appear to vlndlcate its authority as represented in the courts, It is 
hlp duty to do so." 

In Gompers v. United States, 233 U. S. 604, 610, 34 Sup. Ct. 693, 
695 (58 h. Ed. 1115, Ann. Cas. 1915D, 1044), the court, by Mr. Jus- 
tice Holriies, said: 



CBEEKMOBE V. UNITED STATES 75S 

"It Is urged In the flrst place that contempts cannot be crimes, because, al- 
thoiigh punlsiable by Imprisonment and ther^ore, If crimes, infamous, they 
are not wlthln the protection of tho Constitution and the amendments glvlng 
a rlght to trial by jury, etc., to persons charged wlth such crlmesj But the 
provisions of the Constitution are not mathematical formulas havlng thelr 
essence in their form ; they are organic llvlng Institutions transplanted from 
EngUsh soll. Thelr slgnlflcance is yital, not formai; it Is to be gathered, 
not slmply by taMng the words and a dlctlonary, but by conslderlng thelr orl- 
gln and the Une of thelr growth. Robertson v. Baldwin, 165 U. S. 275, 281, 
282 [17 Sup. et 326, 41 L. Ed. 715.] It does not foUow that contempts of the 
class under considération are not crimes, or rather, in the language of the stat- 
ute, offenses, because trial by Jury, as Jt bas been gradually worked out and 
fought out, bas been thought not to extend to them as a matter of constitu- 
tional rigbt. Thèse contempts are infractions of the law, vlsited wlth punlsh- 
ment as sucb. If such acts are not crtmlnal, we are In error as to the most 
fundamental characterlstlc of crimes, as that word bas been understood in 
Ebglish speech. So truly are they crimes that it seems to be proved that in 
the early law they were punlshed only by the usual crimlnal procédure (3 
Transactions of the Royal Hlstorlcal Society [N. S.] p. 147 [1885]), and that at 
least in Eingland it seems that they stlll may be and preferably are tried In 
that way. See 7 Halsbury, Laws of Eingland, 280, sub. v. Contempt of Court 
(604) ; Cléments v. Erlanger, 46 I.. J. (N. S.) 375, 383; Matter of Macleod, 6 
Jur. 461; Schreiber v. Lateward, 2 Dlck. 592; Wellesley's Case, 2 Russ. & 
M. 639, 667; In re Pollard, L. R. 2 P. C. 106, 120; Ex parte Keamey, 7 
Wheat. 38, 43 [5 L. Ed. 391] ; Bessette v. W. B. Conkey Co., 194 U. S. 324, 328, 
331, 332 [25 Sup. Ct 793, 49 L. Ed. 630]; Gompers v. Buck's Stove & Range 
Co., 221 U. S. 418, 441 [31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874]." 

In that case the court held that the statute of limitations with 
référence to ordinary crimes (Revised Statutes, § 1044 [Comp. St. 
1913, § 1708]): 

"No person shall be prosecuted, tried or punlshed for any offense not cap- 
ital • * * uniess the indlctment is found or the information is instituted 
wlthln three years next after such offenses shall bave been commltted " 

— ^applies to criminal contempt cases. 

[4] With the exceptions noted in our opinion in Merchants"^ Stock 
& Grain Co. v. Board of Trade of Chicago, supra, and perhaps some 
others, a criminal contempt is a crime, and a criminal contempt pro- 
ceeding is a criminal proceeding, for ail purposes, and one adjudged 
guilty of a criminal contempt may be properly characterized as a 
convict. Webster's New International EHctionary defines "con- 
vict" as: 

"A person proved guilty, by a compétent tribunal, of a criminal offense; 
esp., a person convicted of and under sentence for a felony or a serlous 
crime." 

There is no doubt that the défendant has been "proved guilty of 
a criminal offense," and, if we turn to the more restricted définition, 
the bribery of a juror is a "serious crime." It is provided in section 
335 of the Criminal Code that : 

"AU offenses which may be punlshed by death, or Imprlsomnent for a term 
exceeding one year, shall be deemed félonies. AU other offenses shall be deem- 
ed mlsdemeanors." Act March 4, 1909, c. 321 (35 Stat. 1152 [Comp. St. 1913, 
S 10509]). 

Assuming that criminal contempts are offenses in the meaning 
of this statute, as they are in the holding of the Suprême Court in 
237 F.— i8 
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the Gompers Case, supra, under Revised Statutes, § 1044, we must 
either assume that a défendant may be sentenced to prison for more 
than a year or that a statute which provides that the défendant may 
be punished by imprisonment at the discrétion of the court in some 
mysterious way means that the discrétion is limited to one year, 
without that thought being expressed. It will be observed that sec- 
tion 335, in defining félonies, said nothing about penitentiaries. It 
is the length of possible imprisonment that fixes whether the offense 
is a felony or a misdemeanor. It must be borne in mind that, while 
nearly ail of the states hâve both penitentiaries and jails, the United 
States has no prisons except its penitentiaries, save as it has the use 
of State institutions. We see no reason why, under Judicial Code, 
§ 268, the court could not sentence a guilty party for a year and a 
day, and, if it had this power, then section 335 of the Criminal Code 
made it a felony. Witii this conclusion, substantially the entire ar- 
gument against his sentence to the penitentiary falls to the ground. 

[5] It seems to be conceded that if the court could sentence a de- 
fendant in a criminal contempt case for more than a year, and if his 
guilt was an offense under Rev. St. § 5541, then under that section as 
amended he could be sentenced to the penitentiary. The Suprême 
Court has held that a criminal contempt is an offense under R. S. 
§ 1044, and we see no reason for holding that it is not an "offense" 
under Criminal Code, § 335, and under R. S. § 5541. In Re Savin, 
131 U. S. 267, 9 Sup. Ct. 699, 33 L. Ed. 150, for an unaccepted ofïer 
to bribe a witness Savin was sentenced to a year in jail, and the 
judgment was afiirmed. 

The question therefore at once arises : Is an order that a défend- 
ant in a criminal contempt case be imprisoned a year within the "dis- 
crétion of the court" but a sentence for a year and a day beyond it ? 
We hâve neither seen nor heard any argument which so convinces 
us, and if a sentence of a year and a day is within the discrétion 
of the court, we find that it is an offense within section 5541 and the 
varions amendments thereof, and the sentence could and must be 
in the penitentiary. Even under state laws many persons are con- 
fined in the penitentiary for safe-keeping and the like who hâve never 
been convicted of any offense and may never be. 

Under the act on contempt the défendant roight be sentenced ac- 
cording to the period of the sentence to imprisonment in the custody 
of the marshal, or in jail, or in the penitentiary. Substantially none 
but State court décisions are cited to the contrary, and of course they 
are not binding upon the fédéral courts. Notable among the cases 
thus cited are Rogers Manufacturing Co. v. Rogers, 38 Conn. 121, 
123, a contempt case; Cheaney v. State, 36 Ark. 74; State v. Mc- 
Neill, 75 N. C. 15; Horner v. State, 1 Or. 267; Brooks v. People, 
14 Colo. 413, 24 Pac. 553, and Ex parte Cain, 20 Okl. 125, 93 Pac. 
974, misdemeanors. Nor are we oblivious of the fact that the Su- 
prême Court of lowa rendered a somewhat similar décision in Flan- 
nagan v. Jepson, Judge, 158 N. W. 641, in a contempt case. 

While we could, if we saw fit, point out many reasons why thèse 
cases are either unsound or inapplicable, suifice it to say that they 
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do not attempt to pass upon the question of the power of a fédéral 
court to sentence to the penitentiary for contempt. 

The défendant has argued that, if a contempt be a felony and the 
défendant a convict, the provisions of the various amendments to 
the Constitution of the United States will protect him against a sum- 
mary trial; but we hâve already pointed out in Merchants' Stock & 
Grain Co. v. Board of Trade of Chicago, supra, that this is not truc. 
If there seems to be any conflict between declaring a criminal con- 
tempt a felony and then declaring that the défendant is not entitled 
to the protection of the amendments to the Constitution, the explanation 
is to be f ound in the announcement first' made by Chief Justice Fuller 
in O'Neal v. United States, 190 U. S. 36, 23 Sup. Ct. 776, 47 L. Ed. 
945, and repeated in Bessette v. Conkey Co., 194 U. S. 324, 24 Sup. 
Ct. 665, 48 L. Ed. 997, that "proceedings in contempt may be said 
to be sui generis." In passing, attention may be called to the fact 
that in this case of O'Neal v. United States, supra, it was held that 
contempt cases were criminal cases within the law with référence to 
writs of error. 

A most careful and elaborate argument has been filed for the pur- 
pose of establishing that Act March 1, 1895, 28 Stat. 693, was re- 
pealed in toto by the admission of Oklahoma into the Union, and there 
being no crime known to the law, such as the défendant and others 
were indicted for, the court had no jurisdiction, and therefore it was 
not a contempt of court to influence one of the jurors in that case. 
While this argument is very interesting, it cannot be accepted by us. 
The Suprême Court has' at least three times held the statute in ques- 
tion was not repealed, except in part, by the admission of Oklahoma. 
Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 L. Ed. 1248 ; United 
States V. Wright, 229 U. S. 226, 33 Sup. Ct. 630, 57 L. Ed. 1160; Joplin 
Mercantile Co. v. United States, 236 U. S. 531, 35 Sup. Ct. 291, 59 
L. Ed. 705. And until the Suprême Court shall modify that hold- 
ing, if ever, its décisions are conclusive upon us. 

If we hâve failed to note in this opinion any of the points raised 
in the 350 printed pages of brief and argument, it is not because they 
hâve not been considered, as they hâve been gone over with ail the care 
possible. 

The judgment of the District Court is affirmed. 



BLUE RIDGE ELECTRIC CO. v. AMERICAN BANK NOTE CO. 

(Circuit Court of Appeals, Flfth Circuit November 13, 1916.) 

No. 2969. 

1. Eqtjitt ®=j3 — Jurisdiction — Incidental Jubisdiction. 

A court of equity may admlnlster a bare common-law remedy when, 
and only when, It is incidental to the enforcement of some equity which 
gives the court jurisdiction. 

[Ed. Note. — For other cases, see Equity, Cent Dlg. §§ 7-12; Dec. Dig. 
<S=»3.] 

®=3For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digest» & Indexes 
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i. HQTJITT *=>43— jTTBISMOTrON — BKUBDT AT Law. 

A court of equllgr fteld, on the évidence, wlthont Jxirlsdlctlon t» render 
a mcNiey decree against a défendant corporation, based on the clalm 
that défendant had assumed the Indebtedness of another corporation, the 
liabllity in such case belng purely a légal one, and where It further ap- 
peared that complainant's clalni had never been adjudlcated, was dis- 
puted by défendant, and that the alleged original debtor was not a party 
to the suit. 

[Ed. Note.— For other cases, see Bquity, Cent Dlg. §§ 121-140, 164-168; 
Dec. Dlg. <S=>43.] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; Wm. T. Newman, Judge. 

Suit in equity by the American Bank Note Company against the Blue 
Ridge Electric Company. Decree for complainant, and défendant ap- 
peals. Reversed. 

For opinion below, see 230 Fed. 911. 

R. C. & P. H. Alston, of Atlanta, Ga., and H. H. Dean, of Gaines- 
ville, Ga., for appellant. 

Henry A. Alexander, of Atlanta, Ga., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and CALL> Dis- 
trict Judge. 

CALL, District Judge. The theory upon which the original bill was 
filed in this case was that the défendant had acquired ail the property 
of the North Georgia Electric Company from S. Fahs Smith, who had 
bought it under a foreclosure decree, acting as the agent of the secured 
and unsecured creditors of said last-named company, of which unse- 
cured creditors the complainant was one; that ail the unsecured credi- 
tors, except complainant, had been satisfied, and that the défendant 
had then subject to its control certain of the securities issued by it for 
the purchase of the property ; that the stockholders of the debtor com- 
pany had also received a certain proportion of stock in the Georgia 
Power Company in exchange for stock held in the debtor company; 
that this was a fraud upon its rights — and prayed that the transaction 
be decreed illégal and void against it, that its claim be'established as a 
first lien on the assets and properties of the North Georgia Electric 
Company, and that the enforcement of the same be provided for by 
foreclosure and sale. To this bill a demurrer was interposed by the 
défendant on July 31, 1912. 

The pleadings remained in this condition until April 19, 1913, when 
the complainant amended its bill, by alleging the subscription contract 
by S. Fahs Smith with the défendant to take its full issue of stock and 
bonds and stock of the Georgia Power Company, for which he was to 
convey to the défendant ail the assets and properties of the North 
Georgia Electric Company and the Etowah Power Company, bought 
by him at the foreclosure sale, and hâve the défendant exécute a lease 
of such portion of the properties to the Georgia Power Company as it 
should désire, with the contract to sell when desired, and the lease 
made pursuant to such subscription contract. Such amendment also 

€=>For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digtsts & Indexes 
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set up transactions between the Georgia Power Company and the 
Georgia Railway & Power Company, whereby the properties were con- 
veyed by the last-named company, and prayed that the Georgia Rail- 
way & Power Company be made a party défendant, and that a lien 
be set up and established in favor of the complainant upon said proper- 
ties in the ownership of said Georgia Railway & Power Company. 
And it further amends by adding the following passages: That m 
addition to the relief hereinbefore prayed, and in addition to the liens 
against the property and assets of the North Georgia Electric Com- 
pany, that a gênerai judgment be rendered in its favor against the 
original défendant, the Georgia Power Company, and the Georgia Rail- 
way & Power Company. 

This amendment was allowed by the trial judge on May 1, 1913. 
On the same day the demurrer theretofore interposed was overruled, 
without préjudice to the defendant's right to set up any insufficiency 
in the bill by way of answer. Thereupon, on the 16th of May, 1913, 
the Blue Ridge Electric Company filed answers to both the original 
bill and the amendment. On September 23, 1913, in response to cer- 
tain motions by complainant, it fiJed an amended answer, setting up, in 
addition to matters theretofore pleaded in défense, that the complain- 
ant intervened in the original foreclosure suit, and propounded its 
claim, and had same allowed. Whereupon, on October 1, 19l3, the 
complainant again amended its bill, and alleged that it neither by itself 
nor by any authorized agent intervened in said suit, nor received or 
retained any payment pursuant to said decree of foreclosure, and that 
in any event other unsecured creditors intervened and were allowed 
their claims, received payments thereunder, and received first mortgage 
bonds of the Blue Ridge Electric Company for their claims. 

Thereupon, on October 2, 1913, the Blue Ridge Electric Company 
filed its motion to dismiss the bill, because not proper parties, the 
North Georgia Electric Company not being a party; the claim never 
having been reduced to judgment the complainant cannot proceed in 
equity against this défendant; and because, under the allégations of 
the bill as amended, it shows that S. Fahs Smith was its trustée and 
received the contract price in the securities of the défendant. 

Thereupon, on October 3d, the complainant again amended its bill, 
alleging that upon the appointment of the receiver the North Georgia 
Electric Company was stripped of its properties and ceased to do busi- 
ness, and so notified the Secretary of State of Georgia, ex officio cor- 
poration commissioner, abandoned its office in Gainesville, Ga., and 
ceased making reports. Whereupon, on October 8, 1913, the Blue 
Ridge Electric Company renewed its motion to dismiss theretofore 
filed, and moved further to dismiss because : 

(1) The pétition as amended shows complainant has never recovered judg- 
ment against the North Georgia Electric Company. 

(2) The alleged account is not reeognized as valld by the défendant In this 
cause. 

(3) The plaintlfï must first obtaln a coœmon-law judgment against the debt- 
or and hâve exécution Issued and returued. 

(4) The North Georgia lîllectric Company is not a party and the claim as- 
serted Is a breaeh of a simple contract wlth said company. 

(5) There is no equity In the blU as amended. 
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(6) The court of equity bas no Jurlsdlctlon to entertaln plalntlfTs anlt tm- 
der the allégations of the MIL 

(7) The North Georgia Mectric Company has a rlght to a Jury trial under 
the Constitution, and this suit violâtes the Seventh Amendment. 

(8) That the blU as amended shows that the assets and property formerly 
belonging to the North Geor^à Electric Company hâve been sold and trans- 
ferred to the Georgia Power Company. 

(9) That the blU shows the défendant has no property or proceeds thereof 
impressed with a trust in favor of complalnant. 

(10) The allégations of the last amendment are insufiadent to show the non- 
existence of the NorOi Georgia Electric Company, as required by sections of 
the Georgia Code. 

On October 31, 1913, the complainant again amended its bill by leave 
of court, setting up the sale under foreclosure decree, the confirmation 
of same, the conveyance by S. Fahs Smith to the Blue Ridge Electric 
Company, and the conveyance by the last-named company to the 
Georgia Power Company, as well as the entire stock of the company; 
the conveyance f rom the Georgia Power Company to the Georgia Rail- 
way & Power Company, the last-named company assuming ail the debts 
and liabilities of the Georgia Power Company; pleading section 2609 
of the Georgia Code ; that the Georgia Railway & Power Company at 
the date of tihe suit owned ail the stock of the Blue Ridge Electric Com- 
pany and the Georgia Power Company; that C. Elmer Smith and 
Eugène Ashley took active part in the organization of said Georgia 
Railway & Power Company, and said C. Elmer Smith is and has been 
since the organization a director in said company. Again the défend- 
ant filed a motion to dismiss, insisting upon ail the grounds set out in 
motions to dismiss theretofore filed. The motion to dismiss the bill 
was on the 3d day of January, 1914, denied. Following the order deny- 
ing the motion to dismiss, the court says: 

"I hâve determlned already that the Georgia Railway & Power Company 
should be stricken as a party défendant, because the complalnant has no lien, 
whleh would be necessary to a proeeeding agalnst It." 

At any rate the Georgia Railway & Power Company has never, so 
far as the record shows, been made a party défendant, and the only 
défendant ever appearing on the record is the Blue Ridge Electric 
Company. Motions were made by complainant for better answer in 
certain particulars, and, the court having granted the motion as to 
certain particulars, answer was made as to those particulars. The case 
was tried by the judge, and a decree rendered on June 16th in favor 
of the complainant and against the défendant for $10,283.62 and costs 
of court. 

From this decree défendant appeals to this court. There are some 
20 errors assigned. It will not be necessary to notice each of said 
assignments in détail. 'The judge below dearly indicated in hîs 
opinions appearing in the record that the case was decided on the 
view that the défendant had assumed the payment of this debt to the 
complainant. 

As before stated, the theory of the complainant when it filed its 
bill was that the défendant took the property subject to the trust that 
an insolvent corporation's property must be first applied to the pay- 
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ment of Us debts before the stockholders can receive any benefit 
theref rom ; and had the cause continued in this view and the évidence 
supported the allégations, there was equity in the bill. Evidently the 
lower court found the évidence did not support this contention, and 
the appellee in his brief does not so contend. By the first amend- 
ment to the bill, made on April 19, 1913, whereby it was sought to 
make the Georgia Railway & Power Company a party défendant, 
the complainant incorporated ari additional prayer for a money judg- 
ment against the original défendant, as well as against the Georgia 
Power Company and the Georgia Railway & Power Company, and 
it was in pursuance of this last prayer that the decree was rendered 
in this case. 

[1] It is a principle of equity too well settled to require citation 
that, in a case where an equity exists, this equity will draw to it- 
self ail questions in the case necessary to be decided, and the chancery 
court will by its decree settle ail questions arising in the case, al- 
though as to some of the questions, if raised independently, equity 
would hâve no jurisdiction, and a common-law court could afford 
a full and adéquate relief. It is equally well established, however, 
that if this equity, upon which dépends the jurisdiction of the chan- 
cery court, fails, that court may not proceed and administer a bare 
common-law remedy. 

The facts of the case, as gathered from the pleadings and the 
évidence germane to the issues, may be stated as f ollows : 

In 1907, the North Georgia Electric Company, a Georgia corpo- 
ration, was in financial diflficulties, if not insolvent. It had issued 
three séries of bonds — the first in 1902, for $200,000; the second in 
1904, for $250,000; and the third in 1906, for $491,000. The Knick- 
erbocker Trust Company was the trustée in each case. In September, 
1907, the Knickerbocker Trust Company filed its bill in the United 
States Circuit Court for the Northern District of Georgia to fore- 
close the mortgage given in 1906 to secure the last issue of bonds. 
In this condition of afïairs, W. A. Carlisle, the président of the North 
Georgia Electric Company, sought to interest certain parties in the 
reorganization of the company, and C. Elmer Smith and Eugène Ash- 
ley took an interest in the matter. The plan evolved to do this was 
by the issue of additional stock and new bonds, the new bonds to be 
exchanged for the secured and unsecured indebtedness ; and in pur- 
suance of this plan the complainant entered into an agreement with 
C. Elmer Smith as manager on July 1, 1908, subscribing for $8,976.60, 
of the bonds, to be paid for by assigning claim for $7,405.70, différence, 
if any, to be adjusted by cash payment. This plan failed of consum- 
mation, and the agreement was returned to the complainant. 

In May, 1909, the Georgia Power Company entered into an agree- 
ment with the Atlanta Pibwer Company to purchase the assets and 
properties of said Atlanta Company, and wherein the Atlanta Com- 
pany undertook to acquire the properties and assets of the Etowah 
Power Company and the North Georgia Electric Company and con- 
vey same to the Georgia Power Company, ail of such property to 
be as far as possible free from ail incumbrances and liens, and ac- 
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cept in pa3rment theref or $1,550,000, par value <9f the common capi- 
tal stock of the Georgia Company, and $1,550,000, par value, of the 
first mortgage bonds of said company; the securities to be appor- 
tioned as foUows; $550,000 of the capital stock and $1,000,000 of 
the bonds in pajrment for the properties of the North Georgia Elec- 
tric Company. Thereafter, in June, 1909, the Atlanta Power Com- 
pany and varions stockholders of the North Georgia Electric Com- 
pany entered into an agreement to deposit their stock with the Car- 
negie Trust Company, and the Atlanta Power Company would ex- 
change with the subscribers, holders of unsecured notes and open 
accounts, ref erred to in schedule attached (the complainant being there- 
in mentioned, but for no spécifie amount), first mortgage bonds of the 
Georgia Power Company at par for said notes and open accounts, 
plus interest to date of exchange. In May, 1909, C. Elmer Smith 
and Eugène Ashley were appointed a coramittee to open negotîations 
with the stockholders pursuant to the agreement between the Atlanta 
Efower Company and the Georgia Power Company, and the contract 
of June, 1909, above mentioned was presumably the resuit of this 
appointment. Outside capital having been interested in the Georgia 
Power Company's afïairs, authority was obtained from the Georgia 
Railroad Commission by said company to issue $10,000,000 of stock* 
and $10,000,000 of bonds to provide for certain improvements. 

The cause of Knickerbocker Trust Company v. North Georgia 
Electric Company was pushed, and resulted in the appointment of 
a receiver for ail its properties, and a final decree of foredosure and 
sale thereunder was had in May, 1910, subject to the first and second 
issue of bonds heretofore mentioned. At this sale S. Fahs Smith 
purchased the property of the North Georgia Electric Company, bid- 
ding therefor the sum of $400,000. Previous to this purchase the 
said S. Fahs Smith, the Georgia Power Company, and the holders 
of the bonds secured by the deed of trust, being foreclosed, entered 
into an agreement wherein the bondholders agreed to deposit with 
S. Fahs Smith, as trustée, the bonds held by each, to be used in the 
purchase of the property at the sale under foredosure, and the trus- 
tée agreed that, if he purchased said property at such sale, he would 
hold the title to same for the benefit of each of said subscribers in 
proportion that the subscribers' bonds bear to the whole issue, and 
convey same to the Georgia Power Company upon certain térms 
therein contained, to wit, on receipt of certain bonds of the Georgia 
Power Company to be delivered by the said trustée to the subscribers 
therefor. The agreement contains provisions not necessary to no- 
tice in this connection. It having been decided, on account of ar- 
rangements made for additional capital, that the Georgia Power 
Company could not receive title to the properties purchased at the 
foredosure sale, S. Fahs Smith organized the Elue Ridge Electric 
Company in November, and subscribed for the entire issue of stock 
of $50,000 and $1,370,000 of bonds, to be paid for by conveying to 
it the properties of the North Georgia Electric Company and the 
Etowah Power Company purchased by him. This subscription pro- 
vided that certain of the properties should be leased to the Georgia 
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Power Company. The subscriptîon also provides that he is to re- 
ceive $1,550,000 of the capital stock of the Georgia Power Company. 

After the organization of the Blue Ridge Electric Company, the 
Georgia Power Company transferred or assigned to it the contract 
theretofore made with the Atlanta Power Company. The assent 
of the Atlanta Power Company may be presumed, as it held the cap- 
ital stock of the Georgia Power Company. On January 10, 1911, S. 
Fahs Smith conveyed ail the properties acquired by him at said salé 
to the Blue Ridge Electric Company; and the Blue Ridge Company 
in September foUowing conveyed ail its property to the Georgia 
Power Company. This last-named company received a transfer of 
ail the stock of the Blue Ridge Electric Company. On March 16, 
1912, before this bill was filed, the Georgia Power Company con- 
veyed ail its property to the Georgia Railway & Power Company. 
By a payment in cash for certain of the properties the Blue Ridge 
Electric Company retired $235,000 of its bonds, thus leaving outstand- 
ing $1,135,000 of bonds. The proofs show that the stockholders of 
the North Georgia Electric Company received from the Atlanta 
Power Company shares of stock of the Georgia Power Company, in 
the proportion of 1 to 4 of their holdings in the Georgia Electria 
Company, and that the bondholders of said last-named company re- 
ceived the bonds of the Blue Ridge Electric Company for bonds held 
by them, as well as the persons holding unsecured claims, and that 
the complainant did not. The proofs further show that C. Elmer 
Smith and Carlisle, the président of the North Georgia Electric Com- 
pany, after the failure of the plan first attempted, each wrote a letter 
to the complainant that its claim would be protected. 

[2] The decree in this case can be sustained only on the ground 
that there was a direct assumption of the payment of this claim by 
the défendant; and this contention seems to be based upon the 
letters of C. Elmer Smith and W. A. Carlisle, following upon the first 
plan of reorganization consented to by the complainant, but which 
was afterwards abandoned. The bill as first filed, and the contention 
maintained throughout the pleadings, was that S. Fahs Smith, the 
brother of C. Elmer Smith, in the purchase of the corporation prop- 
«rties under the foreclosure sale, was acting as trustée, not only for 
the secured creditors, but also for the unsecured. This contention, 
in the light of the testimony, is not supported. His duties and re- 
sponsibilities are to be measured by the written instrument contained 
in the record, and this shows that he was trustée for the bondholders 
of the two corporations. The other contention in the original bill 
filed, which gave the court of chancery jurisdiction, and this con- 
tention had great weight with the trial court in overruling the de- 
murrer, was that there were securities ùnder the control of the de- 
fendant to be applied to the payment of the claim of défendant. On 
the rule of law contended for, and which is supported by the author- 
ities, that a reorganization of a corporation in failing circumstances 
by the formation of a new corporation, which takes over the property 
■of the first, the stockholders retaining an interest in the second, will 
not prevent the unsecured creditors of the first corporation from pro- 
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ceeding against the second to collect their debts. This contention also 
falls in the light of the évidence adduced at the trial, and seems 
to hâve been abandoned by the complainant, when it added a prayer 
to its amended bill for a gênerai judgment. 

As the court novir understands the contention of the complainant, 
it is that the complainant assented to the transfer of the corporate 
property to Smith, and from Smith to the défendant, understanding 
that it would receive bonds for its claim, and that the défendant as- 
sumed the pajmient of the same in that method. Granting for the 
moment that this contention is correct, then the défendant is a debtor 
of the complainant on a bare légal liability, and a court of equity 
would be without jurisdiction to grant the decree made in this case. 
But did the défendant assume the payment ? Great reliance was plac- 
ed by the lower court, as evidenced in its opinion, upon the letters of 
Smith and Carlisle, before referred to, and upon the fact that this 
Smith, Ashley, and Carlisle were largely instrumental in the forma- 
tion of the différent corporations taking part in the transactions that 
culminated in the acquisition of the properties of three corporations 
by the Georgia Railway & Power Company, and that this last-named 
corporation acquired ail the capital stock of the défendant. The 
proofs in the case do not show, in our judgment, that the défendant 
ever assumed the payment of this claim. 

We are not unmindful of the principles announced in Northern 
Pacific Railway Co. v. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 57 Iv. 
Ed. 931, and the many cases therein cited, and the case of Central of 
Ga. Ry. v. Paul, 93 Fed. 878, 35 C. C. A. 639; but the facts of 
thèse cases bear no resemblance to the facts of the instant case, and 
the relief sought is entirely différent. In the Paul Case the property 
and the rights were in process of settlement by the court, and the 
claim of the intervener had been adjudicated, and the amount fixed. 
In the instant case the claim of complainant bas never .been adjudi- 
cated, except it be on the intervention filed in the foreclosure proceed- 
ing, and that adjudication was repudiated, and the répudiation ac- 
quiesced in by ail parties, apparently. Now, if the défendant assumed 
the payment of this claim (leaving out of considération the jurisdic- 
tion of equity to grant the relief), then probably the présence of the 
original debtor might not bave been necessary; or if the property 
of the corporation was received by the défendant, subject to the ex- 
press trust to pay complainant, the présence of the original debtor 
would probably not bave been necessary. But, in the absence of one 
or the other of thèse facts, it does seem that the présence of that 
debtor is necessary to Htigate a disputed claim, and the existence of 
this claim as a binding debt was disputed. True, it had been recog- 
nized by others; but it was being asserted against this défendant, 
and was disputed by it, and, however clearly its genuineness may 
hâve been established by the testimony admitted, the debtor was not 
before the court, and the question of its indebtedness vel non could 
not be litigated without the présence of the debtor. 

It does not answer this position to say the debtor was virtually 
before the court, because Ashley, Smith, and Carlisle were ail in- 
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strumental in forming the corporations, and one corporation owned 
the stock of others, and that tiie défendant was the alter ego of the 
debtor corporation. There was no such consolidation or merger as 
made the défendant the alter ego of the two corporations, whose prop- 
erties it received as a conduit to pass title to the Georgia Power 
Company. 

We hâve not attempted to discuss seratim the assignments of er- 
ror, but hâve reached the conclusion that the decree of the trial court 
should hâve dismissed the bill. 

The case will therefore be reversed and remanded, with instruc- 
tions to dismiss the suit. 



JOHNSON-BAILLIE SHOE CO. et al. v. BARDSLEY, BLMBE & NICH0L8. 
(Circuit Court of Appeals, Elfihth Circuit. November 16, 1916.) 

No. 4670. 

1. Courts <S=359 — Peecedence — Fedekal Court. 

In determinlng whether a chattel mortgage Is a conveyance workîng a 
fraud on credltors, the state law govems. 

[Ed. Note.— For ottier cases, see Courts, Cent. Dig. §§ 939-&49; Dec. 
Dig. <g=359.] 

2. Bankeuptct ®=»57 — Featjdulent Convetances — "Aox of Bankbttptcy" — 
I Ohattei. Mortsaoes. 

A cliattel mortgage provided that the mortgagors, who were engaged 
in the mercantile business and the total of whose debts amounted to 
about $8,000, mlght remain in possession of their property, which was 
worth about Ç12,000, disposlng of it in the ordinary course of the busi- 
ness, applying the proceeds flrst to the payment of the expenses of the 
business, next to the payment for property pprchased to replenish the 
mortgaged property, and last to the réduction of the mortgage debt. The 
mortgagee was the largest creditor. When the mortgage was made, one 
of the mortgagors expected to obtain a loan on real property, which 
would be used to discharge the debt, and for that reason, until the loan 
was refused, the mortgage was withheld from record. Held that, under 
the TJtah laws, the mortgage was not invalid as a conveyance Intended to 
hinder, delay, or defraud creditors of the mortgagors, and so did not 
amount to an "act of bankruptcy," within Bankr. Act July 1, 1898, c. 
541, § 3, subd. 1, 30 Stat. 546 (Comp. St. 1913, § 9587). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 57, 66, 69-79 ; 
Dec. Dig. ®=»57. 

For other définitions, see Words and Phrases, Krst and Second Séries, 
Act of Bankruptcy.] 

3. Bankeuptct ©=57 — Acts of Bankruptcy — "Delat or Creditors." 

As a debtor bas the right until the commencement of bankruptcy pro- 
ceedings to dispose of his property to secure and pay his debts with It, 
and to prefer one creditor over others, the glvlng of a chattel mortgage 
by a debtor to one of his credltors does not amount to a conveyance 
with Intent to hinder, delay, or defraud creditors, made an act of bank- 
ruptcy by Bankr. Act, § 3, subd. 1, where the only intent to hinder, de- 
lay, or defraud creditors is to glve the mortgagee priority; the subdivi- 
sion having the same meaning as the statute of Elizabeth. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 57, 66, 69^79 ; 
Dec. Dig. <@=57.] 

^=9For other cum se* aam* topic & KBY-NUMBER lu ail Key-Numbered DigesU & Indexas 
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4. Bankkuptcy ®=»91(1) — Acts of Bankbuptct — ^Btjbden oï P&oot. 

Credltors, contendlng that a debtoi;^sl exécution of a chattel mortgag» 
was an act of bankroptcy, being a conVeyance to hlnder, delay, or de- 
fraud credltors, hâve the burden of proofi 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. { 137; Dea 
Dig. <g=»91(l).] 

5. Bankbuptct <S=>57 — AcTS of Bankbuptot — Evidence — Sufficiency. 

A debtor's exécution of a chattel mortgage In favor of hls largest 
créditer heU, under the évidence, npt to be a conveyance intended to 
hlnder, delay, or defraud credltors, whlch act constltutes an act of 
bankruptcy, wlthln Bankr, Act, § 3, subd. 1. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 57, 66, 6»- 
79; Dec. Dig. <S=>57.] 

6. Chattel Moktqages i®=60 — Execution — ^Vaiiditt. 

The Utah laws requlre the attestation of a chattel mortgage by a sub- 
scrlblng wltness to quallfy It for record. The assistant crédit manager of 
the mortgagee, who,secured the mortgage for his principal, Is, there being 
no statutory prohibition, compétent to attest the exécution of the mort- 
gage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. § 115; 
Dec. Dig. <S=>60.] 

Appeal from the District Court of the United States for the District 
of Utah ; Tillman D. Johnson, Judge. 

Pétition by the Johnson-Baillie Shoe Company, a corporation, and 
others, z^inst Bardsley, Elmer & Nichols, a partnership, for adjudi- 
cation of défendants in bankruptcy. From a decree dismissing the 
pétition, petitioners appeal. Affirmed. 

J. D. Skeen, of Sait Lake City, Utah (D. A. Skeen, of Sait Lake 
City, Utah, on the brief), for appellants. 
A. E. Pratt, of Ogden, Utah, for appellees. 

Before SANBORN, Circuit Judge, and TRIEBER and VAN 
VAI.KENBURGH, District Judges. 

SANBORN, Circuit Judge. The appellants, petitioners below, 
filed their pétition in the District Court for an adjudication of bank- 
ruptcy of the défendants belowr, Bardsley, Elmer & Nichols a partner- 
ship. The défendants answered, the issues were tried on their merits, 
and the court found for the défendants and dismissed the pétition. 
The appellants insist that the decree was erroneous for three rea- 
sons: (1) That the chattel mortgage made by the défendants to one 
of their creditors, John Scowcroft & Sons Company, a corporation, 
in itself constituted the act of bankruptcy denounced by section 3, 
subd. 1, of the Bankruptcy Law, 30. Stat 544, 546, c. 541 (U. S. 
Comp. St. 1901, pp. 3418, 3422; 4 U. S. Comp. St. 1913, p. 4364, § 
9587, subd. 1), that is to say, a conveyance of their property with in- 
tent to hinder, delay, or defraud their creditors; (2) that the chat- 
tel mortgage and the other évidence in the case proved that the de- 
fendants made the mortgage with that evil intent; and (3) that the 
fact that the only witness to the mortgage was the agent of the 
mortgagee disqualified the mortgage for record, and rendered it a 

^=9For other cases see same toplc & KEY-NUMBER in oU Key-Numbered Digeats & ladexw 
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conveyance with the intent of the défendants to hinder, delay, and 
defraud their creditors. 

[1, 2] The défendants were conducting the business of retail mer- 
chants with a gênerai stock of merchandise in the town of Milford 
in the state of Utah. They were indebted to the Scowcroft Company, 
which was selling goods to them, in the sum of $3,000 and to other 
creditors to the amount of $4,000 or $5,000. The value of their prop- 
erty was about $1*2,000. One of the défendants had applied to a loan 
Company for a loan of $3,000 on his individual real estate, which the 
défendants and the Scowcroft Company hoped and expected he 
would obtain in a few days, and that with it the défendants would 
reduce their indebtedness. The défendants had been indebted to the . 
Scowcroft Company on their promissory notes for six months or 
more in the sum of $3,554.91 ; they had paid $554.91 of this debt 
in January, 1915, and on March 27, 1915, they made the chattel mort- 
gage in question of their stock of goods and other personal property to 
secure the payment of the remainder of this indebtedness to the Scow- 
croft Company which was then past due. The application for the 
loan of $3,000 was pending, and the mortgagee agreed not to record 
the mortgage until it was informed whether or not the application 
for the loan was granted. It was not granted, and on April 29, 1914, 
the mortgage was recorded. The pétition for adjudication of bank- 
ruptcy was filed on August 24, 1915. The statutes of Utah provided 
that no mortgage of personal property without the delivery of such 
property to the mortgagee should be valid unless the mortgage, duly 
witnessed by at least one person, provided that the property might 
remain in the possession of the mortgagor and was filed in the office 
of the proper recorder. This mortgage provided that the mort- 
gagors might remain in possession of the property, that they might 
dispose of it in the ordinary course of their business as then con- 
ducted that the proceeds of the sale should be applied first to the 
payment of the costs and expenses of the opération of the business, 
second to payment for property purchased to replenish the mortgaged 
property, and that the property so purchased should become subject 
to the mortgage, and third to the payment of the debt secured by 
the mortgage. 

Did this mortgage in itself establish the intent of the mortgagors 
to hinder, delay, and defraud their creditors by its exécution, and 
hence the act of bankruptcy specified in section 3, subdivision 1, of 
the Bankruptcy Law? That and ail other questions as to the validity 
of this mortgage, on the ground of the défendants' intent to hinder, 
delay and defraud their creditors thereby, must be determined by 
the settled law of the state of Utah, where the property was situated 
and where the mortgage was made. Etheridge v. Sperry, 139 U. S. 
266, 277, 11 Sup. Ct. 565, 35 L. Ed. 171. Counsel argue that this 
question must be answered in the affirmative, and cite in support of 
their position Robinson v. Elliott, 22 Wall. 513, 515, 22 L. Ed. 758; 
McKibbon v. Brigham, 18 Utah, 78, 55 Pac. 66; Nelden-Judson 
Drug Co. v. Bank, 27 Utah, 59, 74 Pac. 195. 

In Robinson v. Elliott, 22 Wall. 513, 515 (22 L,. Ed. 758), the chattel 
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mortgage was made in Indiana. It contained a provision that the 
mortgagors might retain the possession of the stock of goods, sell 
them as theretofore, and supply their places with other goods, which 
should become subject to the mortgage; but it contained no provi- 
sion or condition that the proceeds of the sales, after paying expenses 
of opération and of the replenishment of the stock, should be paid 
to the mortgagees or applied to the pa3mient of their claim. The 
Suprême Court of Indiana had not determined whether or not such 
a mortgage in itself established the intent of the mortgagors to 
hinder, delay, or defraiid their creditors, and thereupon the Suprême 
Court of the United States held that it did establish that intent, be- 
cause it allowed the mortgagors to sell the goods as their own and 
to appropriate the proceeds to their own purposes. But the court 
also said: 

"We are not prepared to say that a mortgage under the Indiana statute 
would not be sustained whlch allows a stock of goods to be retalned by the 
mortgagor, and sold by hlm at retall for the express purpose of applying the 
proceeds to the payment of the mortgage debt. Indeed, it would seem that 
such an arrangement, iî honestly carrled ont, would be for the mutual advan- 
tage of the mortgagee and the unpreferred creditors." 

And in Etheridge v. Sperry, 139 U. S. 266, 275, 11 Sup. Ct. 565, 
35 L. Ed. 171, that court said that in that and other cases it had 
held that a chattel mortgage was valid, notwithstanding stipulations 
therein for possession of the property by the mortgagor, his sale of 
it in the usual course of business, his payment of the cost of opéra- 
tion and of replenishing the stock out of the proceeds of the sale, 
and the payment of the remainder of the proceeds on the claim of the 
mortgagee. 

In McKibbon v. Brigham, 18 Utah, 78, 84, 55 Pac. 66, 68, the mort- 
gagor and mortgagee at the time the chattel mortgage was made en- 
tered into an oral contract that the mortgagor should remain in pos- 
session of the mortgaged stock of goods, sell them in the usual course 
of business, pay the expenses of opération, and pay over the proceeds 
to the mortgagee to apply on her claim. But they also agreed that 
it was not expected that the mortgage debt should be paid when it 
became due, but that it should be extended from time to time, "in or- 
der that the said Wright [the mortgagor] should continue in business 
as before said mortgage was given." The Suprême Court of Utah 
held that the mortgage was invalid, on the ground that the verbal 
agreement had the same effect it would hâve had if it had been writ- 
ten into the mortgage, and that the last clause of that agreement, to 
the eflfect that "the mortgage debt was not expected to be paid when 
due, but the time of payment should be extended from time to time, 
in order that the said Wright should continue in business," affirma- 
tively evidenced the fact that the mortgage was intended as a shield 
and protection to the mortgagor. But there was no such clause in the 
mortgage, or in any contract of the parties to the mortgage, in the case 
now in hand. 

In Nelden-Judson Drug Co. v. Bank, 27 Utah, 59, 65, 74 Pac. 195, 
197, which was decided on a demurrer to a complaint in a suit to set 
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aside a chattel mortgage on a stock of goods, the Suprême Court of 
Utah held that the f acts set out in the complaint, which it is unneces- 
sary to recite hère, were sufficient to render the mortgage void, but 
that "an agreement, expressed upon the face of a chattel mortgage, 
that the mortgagor may ronain in possession of the goods, and sell the 
same in payment of the debt, does not, under our statute, * * * 
render the mortgage fraudulent and void." The above quotation, so 
far as we can ascertain, remains the estabUshed rule of law in Utah. 
The mortgage under considération, therefore, did not in itself évidence 
an intent on the part of the parties to it, or of any of them, to hin- 
der, delay, or defraud any of the creditors of the mortgagors, or the 
commission of the act of bankruptcy specified in section 3, subdivision 
1, of the Bankruptcy Law. 

[3] Do the chattel mortgage and the other évidence in the case es- 
tablish the f act that this mortgage was made with the intent to hinder, 
delay, or defraud creditors, within the meaning of section 3, subdivi- 
sion 1, of the Bankruptcy Law? An intent to hinder, delay, or de- 
fraud creditors unlawfuUy, not a mère intent to hinder or delay or 
defraud them so far as necessary to enable the mortgagee to collect 
his claim from the mortgaged property, by means of his mortgage, is 
indispensable to this intent. Until the commencement of bankruptcy 
proceedings a debtor has the right to dispose of his property, the 
right to secure and pay his debts with it, and the right to secure and 
pay one of his creditors in préférence to others, provided the payment 
or security is not violative of any act of Congress or law of the state. 
There is no proof in this case that the chattel mortgage hère in ques- 
tion violated any other provision of law than the part of section 3 
which describes the first act of bankruptcy there mentioned. Hence 
the mère fact that the mortgage had the efïect to prefer one creditor 
to another, or to hinder or delay other creditors until the mortgagee's 
claim could be coUected, or even that it might hâve the effect to de- 
prive other creditors of a means of obtaining payment of their claims, 
was not sufficient to constitute the act of bankruptcy charged, if the 
mortgage was given in gôod faith to secure the payment of an honest 
debt. Section 3, subdivision 1, must hâve the same construction as 
the statute of Elizabeth. An actual intent to hinder, delay, and de- 
fraud other creditors more than is necessary to secure the preferential 
payment of the debt of the mortgagee is essential to the act of bank- 
ruptcy there described. Coder v. Arts, 152 Fed. 943, 947, 82 C. C. 
A. 91, 95; Coder v. Arts, 213 U. S. 223, 243, 29 Sup. Ct. 436, 53 L- 
Ed. 772, 16 Ann. Cas. lœS; Lansing Boiler & Engine Works v. 
J. T. Ryerson & Son, 128 Fed. 701, 703, 63 C. C. A. 253, 255; Githens 
v. Shiffler (D. C.) 112 Fed. 505, 506, 507; In re Bloch, 142 Fed. 
674, 676, 74 C. C. A. 250; Merchants' National Bank v. Cole, 149 
Fed. 708, 711, 79 C. C. A. 414; In re McLoon (D. C.) 162 Fed. 575, 
577. 

[4, 5] The question hère is, therefore: Was this mortgage given in 
good faith to secure the payment of the actual debt of the mortgagors, 
or was it given for the purpose and with the intent to shield the debtors 
from other creditors, and enable them to continue in business free 
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from attempts of the latter lawfuUy to subject the mortgaged prop- 
erty to the collection of their claims? The burden was on Ôie appel- 
ants to prove the bad faith and evil intent which they charged. The 
court below heard the évidence, and found that the mortgagors had 
no intent to hinder or delay or defraud their creditors, and the pre- 
sumption is that its fînding was correct. AU the évidence has been 
read by this court. It has considered ail the facts which the évidence 
discloses, and among them the facts that, when the mortgage was 
made on March 27, 1915, the mortgagors owed about $8,000 and had 
Personal property worth $12,000; that they owed the mortgagee $3,000 
of this $8,000 ; àiat the mortgagee was their largest créditer ; that its 
claim was past due ; that it was f urnishing them goods ; that one of 
the mortgagors had applied for a loan of $3,000 from the "Western 
Loan" on his individual property, which they and Mr. Meckes, the 
assistant crédit man of the mortgagee, who procured the mortgage for 
it, expected the partner would get in a few days, and with the pro- 
ceeds of which the mortgagors were intending to pay $3,000 of their 
debts; that Meckes promised to withhold the chattel mortgage from 
the record until he learned whether or not the application for the 
loan was granted; that he recorded the mortgage on April 29, 1915; 
that nothing was paid on the mortgage debt until July; that mean- 
while the mortgagors used some of the moneys received from their 
sales to pay small amounts to other creditors ; that in July more rapid 
sales were made, and from $900 to $1,000 were paid" from the pro- 
ceeds upon the debt to the mortgagee; that one of the mortgagors 
testified that the mortgage was made to secure their debt to the Scow- 
croft Company in the hope and belief that in a few days they would 
hâve the $3,000 which had been applied for ; and that it was not made 
with any intent to shield the mortgagors from, or to defraud, their 
creditors. The foregoing are the more important facts disclosed by 
the évidence. But neither they, nor the minor facts, which hâve not 
been recited, hâve proved suflficient to convince the court that the mort- 
gagors made this mortgage with any intent to hinder, delay, or defraud 
any of their creditors. 

[6] The statutes of Utah require the attestation of a chattel mort- 
gage, by the subscribing witness to qualify it for record, and this mort- 
gage was attested by the signature of Mr'. Meckes, the assistant crédit 
man of the Scowcroft Company, who, in the discharge of his duty 
to secure and collect the claims of that company, procured and re- 
corded the mortgage. It is contended that the mortgage and its record 
were void as to creditors under this statute of UtïJi, because Meckes 
was the agent of the mortgagee, and on that account disqualified to 
act as a subscribing witness to the mortgage, and Donovan v. St. An- 
thony & Dakota Elevator Co., 8 N. D. 585, 80 N. W. 772, 46 L. R. 
A. 721, 73 Am. St. Rep. 779, in which the Suprême Court of North 
Dakota holds that under the statute of that state the mortgagee is 
not compétent to be a subscribing witness to a mortgage, is cited. 
But in Fisher v. Porter, 11 S. D. 311, 77 N. W. 112, 113, the Su- 
prême Court of South Dakota held under a, like statute that a mort- 
gagee was a proper subscribing witness to qualify a mortgage for 
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record. However that may be, the gênerai rule is that ail persons 
of proper âge and sound mind, who are not proved to be disqualified, 
are compétent subscribing witnesses to the exécution of a written in- 
strument. There is nothing in the statutes of Utah or in the gênerai 
law of the land forbidding the assistant crédit man, or any other like 
agent, of an employer from becoming a compétent subscribing wit- 
ness to a mortgage or other conveyance to his principal, which he has 
secured in the discharge of his duties, and the position of counsel upon 
this subject is untenable. 
The decree below is afïirmed. 



OTIS ELEVATOR CO. v. PALMETTO CONST. CO. 
(Circuit Court of Appeals, Fourth Circuit. October 6, 1918.) 

No. 1428. 

1. FiXTUBEs <S=»9 — Teoveb and Conversion <s=>10 — Acts Constituting. 

Plalntlff prepared a written offer to furnlsh and Install elevators in 
a building to be erected by défendant, whicli was discussed as to tlie 
price between représentatives of the parties. The proposed contract eon- 
talned a clause reserving title to the elevators In plalntlff until paid for. 
The contract was never executed, but later a slmilar contract was made 
between plalntlff and the gênerai contracter for the construction of the 
building. Défendant paid the contracter, and afterward sold the building. 
The contracter dld not pay plalntlff in full for the elevators. Held, that 
défendant was not chargeable as matter of law wlth the réservation of 
title, and could not be held liable for conversion, except on a flnâing that 
It had aetual knowledge of such réservation. 

[Ed. Note. — For other cases, see Flxtures, Dec. Dig. <g=>9; Trover and 
Conversion, Cent. Dig. §| 84-94; Dec. Dig. <S=>10.] 

2. FixiCRES ©=>31 — Between Owner of Realty and Claimant or Chattbls 

— Nbcessity of Owneb's Consent. 

When Personal property la so affixed to the soll or the building on It 
that it eannot be removed without serlous injury to the property to whlch 
it is attached, it becomes a part of the realty, and consent of the owner 
of the realty, express or implied, is necessary to auy agreement for its 
removal. 

[Ed. Note. — For other cases, see Flxtures, Cent. Dig. § 62; Dec. Dig. 
<S=331.] 

8. FtxTUKEs <3=»27(3) — Between Owneb of Land and Ci^aimant of Chat- 
tels — RiGHT of Removal. 

While an owner of land, wlth aetual knowledge that a contracter is 
using the Personal property of another without his consent in a building 
thereon, is required by good falth to notlfy the owner of the Personal 
property, on the ether hand, knowledge by the seller of a chattel that the 
contractor Intends to afflx it to the property of another, so that it 
wlll become a part of the realty, imposes upon hlm the obligation to see 
that he has the consent of the owner of the property to any conditions 
attached to the sale. 

[Ed. Note. — For other cases, see Flxtures, Cent. Dig. § 6; Dec. Dig. 

«@=>27(3).] 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

^ssFor other cases see aame topic & KEY-NUMBER In aU Key-Numbered DlgesU & Indexes 
237 F. — 49 
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Action at law by the Otîs Elevator Company against the Palmetto 
Construction Company, Judgment for défendant, and plaintiff brings 
error. Affirmed. 

J. B. S. Lyles, of Columbia, S. C. (Lyles & Lyles, of Columbia, S. 
C, on the brief), for plaintiff in error. 

W. T. Aycock, of Columbia, S. C. (Weston & Aycock, of Columbia, 
S. C, on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and JOHNSON, 
District Judge. 

WOODS, Circuit Judge. The défendant, Palmetto Construction 
Company, made an agreement with John Cain, a contracter, for the 
érection of an office building on its lot in the city of Columbia, S. 
C. Afterward on July 1, 1912, the plaintiff, Otis Elevator Company, 
contracted in writing with Cain to sell and install the elevators in 
the building for $30,522.50. By this contract the Elevator Compaiiy 
stipulated that it should "retain title to and possession of ail ma- 
chinery, implements, and apparatus furnished by us under ternis of 
this proposai until final payment shall hâve been made." Cain made 
payments as the work progressed, but at its completion he turned 
out to be insolvent, owing the Elevator Company a large balance, of 
which $5,171.46 is still unpaid. In this action the Elevator Company 
asserts the liability of the Palmetto Construction Company for this 
unpaid balance, notwithstanding fuU payment by it to Cain of the con- 
tract price of the building and its subséquent sale of the property, in- 
cluding the elevators. The basis of this claim is the averment that 
the Construction Company's sale to an innocent third party was a 
conversion. The verdict of the Jury was in favor of the défendant, 
and the case cornes up on exceptions to the charge of the presiding 
judge. 

Attention was paid in the argument to some nice distinctions as to 
the nature and form of the action. Thèse are of no conséquence, since 
it was in effect conceded in the trial court and hère that, if the Ele- 
vator Company would hâve had a right to subject the elevators to 
the payment of the balance of $5,171.46 before the Construction 
Company sold the property, then that company is liable in this action. 
Therefore only the merits of the controversy are involved. 

[ 1 ] The first position taken by the Elevator Company on the merits 
is that by the undisputed évidence the Construction Company was 
Chargeable with notice of the réservation of title, and that, therefore, 
the District Court erred in refusing to direct a verdict for the plain- 
tiff. The material évidence in short is this: 

On February 12, 1912, Seibels and Matthews, together with Harter, 
the architect of the Construction Company, in behalf of that company, 
entered into negotiations in New York with the Elevator Company, 
which resulted in an agreement for the sale and installment of the 
elevators at the price of $30,500. This agreement was in the form of 
a written proposai by the Elevator Company, to be accepted in writing 
by the Construction Company, setting out the spécifications and the 
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price and stipulating for the réservation of thè tïtle to the elevators 
until payment of the price in full. The paper was before ail the repré- 
sentatives of the Construction Company, but no feature of it was under 
discussion, except the price. The réduction of price f rom that first ask- 
ed was noted on the margin by Matthews, initialed by Harter, the ar- 
chitect, and dated by Cartwright, the représentative of the Elevator 
Company. Instead of signing the contract, however, the représenta- 
tives of the Construction Company made known their désire that the 
contract should be signed by John J. Cain, the contracter for the entire 
office building, including the elevators. After delay, due to mis- 
understanding as to the price of the elevators and the height of the 
building, and to some dissatisfaction on the part of Cain, the contract 
was at last executed by Cain alone on July 1, 1912. This contract, 
except as to the price of the elevators and the height of the building, 
was the same that had been agreed on, but not signed, in February 
before by the représentatives of the Construction Company and the 
Elevator Company, and contained the same réservation of title until 
payment of the contract price. The correspondence shows that the 
Construction Company interested itself in having Cain exécute the 
contract. There was also évidence to the efïect that Cain consulted 
Seibels, who represented the Construction Company, as to the propriety 
of signing; that Seibels looked over the contract just before it was 
executed, and that he advised Cain to sign ; but, since this was 
denied by Seibels, it cannot be considered on a motion to direct the 
verdict. Ail the représentatives of the Construction Company denied 
having any knowledge of the clause in the contract reserving the 
title to the elevators, and there is no évidence that it was called to 
the attention of any of them. 

The Construction Company not having become a party to the con- 
tract, the knowledge of its représentatives that the Elevator Com- 
pany had agreed with Cain to furnish and install the elevators did 
not charge them with notice, nor put them on inquiry as to réserva- 
tion of title, just as knowledge by a purchaser of a previous convey- 
ance of land does not put him on inquiry for a purchase-money mort- 
gage. Whether the discussion of the contract and such examination 
of it as the représentatives of the Construction Company made gave 
them actual lôiowledge of the réservation, or such opportunity to 
know of it as would hâve put a reasonably discreet man on notice, 
was a question of fact for the jury, and not for the court. Up to 
the moment of exécution there is no légal presumption that the par- 
ties thereto bave examined and know the stipulations of a written 
instrument. And the court could not say in this case that there was 
conclusive proof of such knowledge by the negotiators for the Con- 
struction Company as a matter of fact. Discussion and considéra- 
tion of the price did not prove conclusively that the stipulation for 
réservation of title was read by the représentatives of the Construc- 
tion Company; nor were they ever under any légal duty to read it. 
There was no ground, therefore, for a direction of a verdict, and 
the instruction was properly given that the plaintifï could not recover, 
unless the jury should conclude from the circumstances that the rep- 
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resentatives of the Construction Company actually knew, or tfiat any 
average reasonable man must hâve known, that the contract pro- 
vided for a réservation of title. 

[2] The District Judge further charged the jury that for the plaîn- 
tifif to recover it was necessary to show, not only notice to the Con- 
struction Company of the réservation of title until full payment by 
Cain, but assent of the Construction Company to the réservation. 
The décisions and reasonings of the courts of this country and of 
England on some phases of the law of fixtures arfe irreconcilable. 
But the authorities seem to agrée on this rule, that when personal 
property is so affixed to the soil, or the building on it, that it can- 
not be removed without serious in jury to the property to which it 
is attached, it becomes a part of the realty, and consent of the owner 
of the realty is necessary to any agreement for its removal. 

In Détroit Steel Cooperage Co. v. Sistersville Brewing Co., 233 
U. S. 712, 34 Sup. Ct. 753, 58 L. Ed. 1166, the whole property of 
the Brewing Company was subject to a mortgage. After the exécu- 
tion of the mortgage the Détroit Steel Cooperage Company sold tanks 
to the Brewing Company upon the written condition that they should 
remain the property of the seller until paid for. The tanks were es- 
sential to the working of the brewery, and after they were installed 
the opening of the recess in which they stood was bricked up. The 
damage that would hâve resulted to the property from removal was 
trifling, and the seller who held the contract of conditional sale of- 
fered to make it good. The contract of conditional sale was duly re- 
corded, but there was no évidence of assent of the mortgagees to the 
conditional sale, or of actual notice to them. The court held that nei- 
ther the attachment of the tanks to the soil, nor the fact that they 
were necessary to the brewery, nor the slight damage, which the seller 
agreed to make good, affected the validity of the conditional sale or 
the right of the seller to remove the tanks on default in payment of 
the purchase money. But the court was careful to distinguish the case 
from others like Porter v. Pittsburg B. S. Co., 122 U. S. 267, 7 
Sup. Ct. 1206, 30 L. Ed. 1210, in which "the property claimed has 
become so intimately connected with or embodied in that which is the 
subject of the mortgage that to reclaim would more or less disinte- 
grate the property held by the mortgage." The distinction is also 
recognized in Padgett v. Cleveland, 33 S. C. 339, 11 S. E. 1069. 

The leading English case of Reynolds v. Ashby & Son (decided 
by the House of Lords, 1904) 73 L. J. K. B. (N. S.) 946, 1 B. R. C. 
653, goes much further in favor of lïie rights of the owner or mort- 
gagee in fixtures placed onto the. land when subject to a contract of 
conditional sale. There the court said : 

"By unscrewlng the nuts each machine, however heavy, could no doTibt 
be raised and removed without Injury to the building containing them and 
without Injury to its concrète bed and bolts Imbedded lu It" 

Yet the court held that the machines had ceased to be chattels and 
had become tixtures, which the seller holding the contract of condi- 
tional sale was not entitled to remove from the possession of the mort- 



OTIS ELEVATOE 00. V. PALMETTO OONST. CO. 773 

gagées. Stress was laid upon the fact that the seller of the machines 
knew that the purchaser intended to put them in bis factory and use 
them, and that the factory was mortgaged, and so ran the risk of the 
machines being claimed as fixtures. 

The apparent exception, of which Evans v. McLucas, 15 S. C. 67, 
is an example, that trade appliances and fixtures of a tenant for do- 
mestic purposes may be removed, although under the gênerai rule 
above stated they would not be removable, has no application. Nu- 
merous cases illustrating the agreements and différences of the courts 
as to when personal property attached to the realty may be removed, 
and when it may not, will be found collated in note to Monti v. Bames, 
1 Brit. Rul. Cas. 966; Fuller-Warren Co. v. Harter, 110 Wis. 80, 85 
N. W. 698, 53 L. R. A. 603, 84 Am. St. Rep. 877; 11 Ruling Case 
Law, 1061 ; 19 Cyc. 104S-1055 ; Allis-Chalmers Co. v. City of At- 
lantic, 164 lowa, 8, 144 N. W. 346, 52 L. R. A. (N. S.) 561, Ann. 
Cas. 1916D, 910. But we think no case will be found at variance with 
the gênerai rule above stated. 

[3] Mère notice to the owner of land that another person intends 
to attach to it personal property subject to a mortgage or condition 
that it shall be taken and removed for nonpayment of the purchase 
money cannot take the place of consent and bind the owner of the 
land. He owes no duty to take the initiative and expressly prohibit 
the placing of fixtures on his property in such way that they cannot 
be removed without injury to him. It is true that consent of the 
owner of land may often be împlied from the manner in which notice 
is received or treated, and the action or silence of the owner may estop 
him from denying consent ; but there must be consent, either express 
or implied. The reason for holding consent of the owner to the con- 
dition that it may be removed. necessary to the removal of property 
so attached applies with spécial force to property attached by an in- 
dependent contracter. The owner of the property has no duty or right 
to question the terms upon which the contracter buys his materials or 
deals with his subcontractors ; nor is he under any obligation, except 
such as may be imposed by statute law, to see that the contracter dis- 
charges his obligations to others. His contract is already made. He 
is not a purchaser, in the ordinary sensé, of anything that goes into 
the building, and has no control of the contractor's dealings except 
to require the building completed in the manner stipulated. He is 
bound to allow the contracter to complète his contract and to pay him 
according to his own obligation. No doubt an owner of land, with 
actual knowledge that a contracter is using the personal property of 
another, or property subject to a lien in favor of another, in his build- 
ing, without the consent of the owner of such personal property, or 
the holder of the lien, is requîred by good faith to notify the owner of 
the Personal property or holder of the lien. With such knowledge that 
the personal property of another is about to be used for his benefit 
without the knowledge of its owner, the law imputes to the owner of 
the land a contract to pay for the property, or consent to be bound 
by the conditions upon which the contracter ebtained it, unless he 
notifies the owner of the personal property so that he may reclaim it. 
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On the other hand, knowledge by the seller of the chattel that the 
contracter întends to afRx it to the property of another, so that it will 
become a part of the realty, imposes upon the seller the obligation to 
see that he has the consent of the owner of the property to any con- 
ditions attached to the sale. Reynolds v.Ashby, supra; AUis-Chalmers 
Co. V. City of Atlantic, 164 lowa, 8, 144 N. W. 346, 52 L. R. A. (N. 
S.) 561, Ann. Cas. 1916D, 910; Thompson v. Smith, 111 lowa, 718, 
83 N. W. 789, 50 L. R. A. 780, 82 Am. St. Rep. 541, and authoritxes 
cited. 

The considérations in favor of the requirement that the plaintif! 
should show consent of the Construction Company to the installing 
of the elevators with the réservation of title by the Elevator Company 
may be thus summed up: The elevators are in their nature fixtures 
absolutely essential to the use of an office building and not removable 
without serions injury to it. It was the intention of ail parties that 
the elevators should become permanent fixtures necessary to the use 
of the property. The Palmetto Company, the owner of ûie land, had 
no right to dictate the terms or conditions upon which Cain, the con- 
tracter, should procure the elevators or other materials, or the terms 
upon which he should deal with subcontractors. The Palmetto Com- 
pany, as owner of the lot, occupied a higher position than that of an 
ordinary purchaser for valuable considération, and mère notice to it 
gave it no power of control over the transactions of Cain with tha 
Otis Elevator Company. The only duty it could hâve owed to the 
Elevator Company, upon receiving notice of Cain's conditional pur- 
chase, would hâve been to notify the Elevator Company that the prop- 
erty was about to be attached to its building, so that it could not be 
removed without injury, and this the Elevator Company already knew. 
We think ail the circumstances of the case clearly support the view 
of the District Judge that consent, as well as notice, was necessary in 
order to bind the Palmetto Construction Company to the conditional 
côntract of sale. 

But it will not help the défendant to assume that notice to the Pal- 
metto Company of the réservation in the côntract of sale would hâve 
been sufificient. If assent of the Construction Company was not neces- 
sary, still we think there was no préjudice in the charge. The above 
statement of the évidence conclusively shows that there was no issue 
of assent, as distinguished from notice of the réservation of the title 
by the Elevator Company. It was proved beyond controversy that 
the défendant, by its représentatives, encouraged and requested the 
Elevator Company to make the written côntract with Cain. He«nce, if 
the jury found that it had notice of the réservation of title, it was im- 
possible that they should find that the défendant did not assent to the 
réservation. Looking at the matter in this practical way, there could 
hâve been no prejudicial error in charging the jury that, for the plain- 
tif! to recover, they must find, not only that the défendant had notice 
of the réservation, but had assented to it, for the reason that notice 
under the circumstances necessarily implied assent. An incorrect 
charge that a particular finding is essential to recovery is not reversi- 
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ble error, when such finding is necessarily involved in another finding 
which is essential. 4 Corpus Juris, p. 1025. 

We conclude there was no error in refusing ta direct a verdict for 
the défendant, or in submitting to the jury the question of assent in 
connection with that of notice. 

Affirmed. 



WOOLDBIDGB v. TJNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit December 4, 1916.) 

No. 2839. 

Obiminal Law <g=»44 — "Aitempt" — Eléments or Offense. 

To eonstitute an Indletable offense under Comp. Laws Alaska 1913, 
{ 2073, maklng It a punishable offense "if any person attempts to commit 
any crime and In such attempt does any act toward the commission of 
such crime but faila or Is prevented or Intercepted," there must hâve been 
an intent to commit the spécifie crime, and in addition an overt act toward 
its commission. 

[Ed. Note. — For other cases, ses Crlmlnal Law, Cent Dig. S 51; Dec. 
Dig. <g=44. 

For other définitions, see Words and Phrases, First and Second Séries, 
Attempt.] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; Charles E. Bunnell, Judge. 

Criminal prosecution by the United States against W. H. Wool- 
dridge. Judgment of conviction, and défendant brings error. Re- 
versed. 

James J. Crossley, of Portland, Or., and Bion A. Dodge and T. A. 
Marquam, both of Fairbanks, Alaska, for plaintifï in error. 

R. F. Roth, U. S. Atty., of Fairbanks, Alaska, and John W. Preston, 
U. S. Atty., and Casper A. Ombaun, Asst U. S. Atty., both of San 
Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. W. H. Wooldridge, called défendant, was 
indicted in Alaska on February 18, 1916, on two counts: One for 
statutory râpe, alleged to hâve been committed December 23, 1914; 
and another for an attempt to commit râpe on February 14, 1916, upon 
Laura Herrington, a girl under 16 years of âge. Wooldridge was ac- 
quitted on the first count, but convicted of an attempt to commit râpe 
as charged in the second count. Writ of error brings the case to this 
court. 

The particular charge against Wooldridge was that he procured 
Laura Herrington to consent to meet him in a certain place known 
as "Rose's Repair Shop," in Fairbanks, Alaska, for the purpose of 
having sexual intercourse, and that he met her at the shop pursuant 
to arrangement, and with the intent to carry out the plan to know 
her carnally, but that he was prevented and intercepted in the exécu- 
tion of his purpose. 

4ts»For other cases sea same topic £ KEY-NI7MBBR In aU Key-Niunbered DlgesU & Indexes 
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Section 1894 of the Compiled Laws of Alaska provîdes that who- 
ever has camal knowledgè of a female person forcibly and against 
her will, or, being 16 years of âge, camally knows and abuses a female 
person under 16 years of âge, with her consent, is guilty of râpe. 
Section 2073, Compiled Laws of Alaska, ië as f ollows : 

"Tbat if any person attempts to commit any crime, and in such attempt 
does any act toward the commission ol such crime, but falls, or is prevented 
or intercepted in the perpétration thereof, such person, when no other pro- 
vision is made by law for the punishment ol such attempt, upon conviction 
thereof, shall be punished as folio ws," etc. 

The most important question presented by défendant is whether the 
évidence will sustain the verdict and judgment. It is not necessary 
to State more of the testimony than may serve to demonstrate the ma- 
terial point in the case. The direct évidence of the prosecutrix her- 
self was that she made arrangements with the officiais in the United 
States marshal's office whereby she was to make an appointment with 
the défendant; that she made such an appointment with him at the 
request of Miller, a deputy United States marshal; that she was 
encouraged in making this "date" with Wooldridge by her father, who 
told her, if she could make the "date" with Wooldridge, to make it; 
that she made an appointment to meet Wooldridge at Rose's Repair 
Shop in the evening; that she went into the repair shop and was 
greeted by a man named Rose; that Rose was in the back room' lying 
on the bed, and Wooldridge was sitting by him ; that Wooldridge got 
up, buttoned his coat, and went into another room; that she stayed 
in the back room ; that in a little while Rose went into the other room, 
and, after whispering with Wooldridge, Wooldridge came back and 
told her to tum ont the lights and to stay there until they came back'; 
tha,t Rose returned, and told her to go away, as somebody was watch- 
ing; that she went into the other room and stayed there, because the 
officers came in, and that then they went up to the marshal's office; 
that Wooldridge did not touch her, or lay his hands upon her; that 
she had been instructed by some of the United States officiais, or her 
father, to talk loud when she was in there, and that she asked Wool- 
dridge why he wanted her to turn ont the light. On cross-examina- 
tion she said that, just before she went to Rose's shop, she talked 
with Marshal Miller, who instructed her to talk loud at the meeting 
to be had; that she understood some of the marshals would be around 
somewhere. She also said that she was alone in the back room with 
the light out, the men being in the other room ; that, when Wooldridge 
told her to tum out the light, he said he did not wish people to see 
her in there; that she was going to the front door to go out when 
the marshals came in. 

J. P. Rosé, proprietor of the shop where the prosecutrix was at the 
time of the allégea attempted râpe, was called by the government. Hè 
téstified conceming Wooldridge's movements and conversations be- 
fore the girl came in, and said that he did not remember everything 
that was said by Wooldridge when the girl came into the shop. 
He was asked if he had not made a sworn statement in the marshal's 
office upon the night of the occurrences téstified to by the prosecuting 
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witness. He said he had. Witness was then asked concerning the 
statements made and incorporated in the statement, and also concern- 
ing testimony he had given before the grand jury. In part of this 
examination, really a cross-examination by the counsel for the govern- 
ment, Rose was asked if he had not stated that the girl had come into 
his place after Wooldridge had told him (Rose) that he desired to hâve 
sexual intercourse with her. The witness denied that he had made 
such a statement. The government then introduced a statement, made 
directiy after the meeting at Rose's place, subscribed and swom to 
by Rose, wherein Rose had said, among other things, that Wooldridge 
talked with the girl in the back room for a few seconds, and then 
came out of the back room, and that the girl then turned out the light ; 
that Wooldridge had told him that he desired to hâve intercourse with 
the girl, and that Rose told him not to hâve anything to do with her 
until the grand jury got through; that it would not be safe, and that 
the girl would be taken up to the prosecuting attorney's office, and then 
back to the grand jury room, and that they would "sweat her until she 
would hâve to tell it." Rose also said in this statement that, when 
he went back into the house, he (Rose) told the girl to come out, as 
somebody was watching her; that he recognized the men who were 
watching, and that he went back and got the girl. On cross-examina- 
tion, witness stated he had not written or dictated the statement; that 
he did not think he ever said Wooldridge spoke of having intercourse 
with the girl. 

Défendant testified in substance that he often called at Rose's shop ; 
that upon the evening in question he found a light burning in the front 
and back rooms; that Rose was lying on the bed in the back room 
reading; that at Rose's request he turned off the light in the front 
room; that he stayed at Rose's for a few minutes, and talked with 
Rose, who was lying down in the back room ; that at about 8 o'clock 
Laura Herrington came in and told him that somebody was following 
her, and that she wanted to hide ; that he got up at once and went to 
the front door, to see who. was following the ^rl ; that he turned the 
light on in the front room and walked out ; that Rose followed him ; 
that at Rose's direction he himself walked back to within 15 feet, where 
he could see the girl, and told her that Rose said to tum the light out 
if she wanted to hide; that she said she would walk farther back; 
that he stepped to the front door, Rose following, and that Rose put 
out the light in the front room as they passed out; that he saw two 
men near a corner, and that he went up the street to see who the 
men were; that he met two men he knew and went back to Rose's 
store with them ; that Rose and others, some of whom were deputy 
marshals, were at the store ; that they then went to the marshal's of- 
fice, where he met Rose and the girl. 

The évidence discloses that for the purpose of procuring évidence, 
if they could, against Wooldridge, the marshal and his deputies, after 
conférence with the United States attorney, formed a plan to detect 
Wooldridge and the girl alone together. In the pursuit of this plan 
a number of deputy marshals were placed in and about Rose's prem- 
ises, in order to see and hear what took place at the prearranged meet- 
ing referred to. 
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George Berg, a deputy marshal, was at Rose's shop. He saw Rose 
on the bed. He could net h^r ail that was said between Rose and 
Wooldridge, but heard conversation about a picture show. Witness 
said Wooldridge and Rose whispered, and that Wooldridge spoke of 
having intercourse with the girl ; that Rose advised him not to, as 
the grand jury would make trouble ; that the two men left the room, 
leaving the girl, who turned the light out; that he heard some one 
call the girl out; and that very soon after that they ail went to 
the marshal's office. 

J. H. Miller, chief deputy marshal for Alaska, said that he and his 
assistants had arranged to go down to Rose's to see the meeting and 
overhear the conversation between Laura Herrington and Woolridge. 
After describing the preliminary arrangements, the marshal said that 
he told the girl that, if anything happened that was not right, "or if 
he attempted to treat her wrong in any way," she was to say, "Now, 
you be careful," or "Be careful," or words to that effect, and then 
something would occur that would cause 'a stop. Witness, however, 
did not go into Rose's shop that night, and the next thing within his 
knowledge was when Wooldridge and Rose and the girl were told to 
come up to his office. On cross-examination the marshal said the 
initial purpose of going to Rose's shop was to prove by the conver- 
sation to be had between Wooldridge and the girl whether the crime 
she alleged against him "had actually happened up in that cabin." Wit- 
ness explained that, if it developed that something would aid the 
prosecution, well and good, or if it developed that something would 
aid the défendant, well and good ; that it made no différence to him. 

Examination of the books shows that the word "attempt" generally 

means the trial or physical effort to do a particular thing. In 1 Bishop's 

Criminal Law, § 511, the author says: 

"When we say that a maa attempted to do a thing, we mean that he In- 
tended to do, speciflcally, it, and proceeded a certain way in the doing. The 
intent in the mlnd covers the thing in full; the act covers it only in part." 

In State v. Martin, 14 N. C. 329, the court said: 

"Attempt is expressive rather o£ a moving towards dolng the thing, than of 
the purpose itself. An attempt Is an overt act itself." Kex? v. Higglns, 2 
East, 5. 

In State v. Taylor, 47 Or. 455, 84 Pac. 82, 4 h. R. A. (N. S.) 417, 8 
Ann. Cas. 627, the court considered the meaning of a statute in ex- 
actly the same language as the one under which this défendant was 
tried. The court quoted Bishop's New Criminal Law, § 728, which 
defines an attempt as an intent to do a particular criminal thing, with 
an act toward it falling short of the thing intended, and Wharton's 
Criminal Law (9th Ed.) § 173, which defines an attempt to be an in- 
tended apparent unfinished crime. The court deduced from the au- 
thorities the rule that an indictable attempt consists of an intent tb 
commit a crime, and a direct, ineffectuai act donc toward its commis- 
sion, and said: 

"To constitute an attempt, there must be something more than a mère In- 
tention to commit the offense, and préparation for its commission Is not 
sufficient. Some overt act must be done toward its commission, but which falls 
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short of the completed crime. It need not be the last proxlmate act before 
the consummatlon of the offense, but it must be some act directed toward the 
commission of the offense after the préparations are made." 

To like effect are the foUowing cases: Patrick v. People, 132 111. 
529, 24 N. E. 619 ; State v. Lung, 21 Nev. 209, 28 Pac. 235, 37 Am. 
St. Rep. 505; Stabler v. Commonwealth, 95 Pa. 318; Hicks v. Com- 
monwealth, 86 Va. 223, 9 S. E. 1024, 19 Am. St. Rep. 891 ; People 
V. Gardner, 144 N. Y. 119, 38 N. E. 1003, 28 L. R. A. 699, 43 Am. 
St. Rep. 741 ; I^ople v. Sullivan, 173 N. Y. 122, 65 N. E. 989, 63 
L. R. A. 353, 93 Am. St. Rep. 582 ; McDermott v. People, 5 Parker, 
Cr. R. (N. Y.) 102. 

In State v. Charley Lung, 21 Nev. 210, 28 Pac. 235, 37 Am. St. 
Rep. 505, where défendant was charged with an attempt to commit 
râpe, the court held that, not only v/as the intention to commit the 
râpe necessary, but there must hâve been some act done in connection 
with such intent, constituting the attempt, and regarded it as essen- 
tial that the act of endeavor should be intrinsically adapted to efïect 
the purpose, and that the court and accused may see that it is so 
adapted, it should be specifically stated in the indictment. 

In Stabler v. Commonwealth, 95 Pa. 318, 40 Am. Rep. 653, the 
court held that there must be some act committed as well as an in- 
tent to hâve carnal knowledge. 

• McDermott v. People, 5 Parker, Cr. R. (N. Y.) 102, was an indict- 
ment for an attempt to set fire to and burn a certain barn. The court 
held that two important and essential facts were intent to commit the 
offense, and some overt act conséquent upon that intent toward its 
commission, and that so long as the act rests in bare intention, it is 
not punishable. 

McClain on Criminal Law (1897) vol. 1, § 222, interprets the author- 
ities as holding that, to constitute an attempt, there must be the intent 
to commit a crime and some act done toward its consummatlon, and 
that the term "attempt" signifies both an act and the intent with which 
it is done. 

In the light of thèse and many other cases that might be cited, it 
must be held that there was a failure of proof with respect to the 
doing of an overt act toward the commission of the crime charged. 
The undisputed évidence of the occurrences at Rose's store is that no 
act was done by Wooldridge toward the commission of the crime, 
and although it may hâve been his intention when he went to the 
store to hâve intercourse with the giri, in the absence of évidence 
of an attempt to carry out such purpose, there could be no convic- 
tion of an attempted râpe. 

The judgment is reversed. 
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MOORB V. DTINOAN. 
(drcnlt Court of Appeals, Slxth Circuit November 17, 1Ô16.) 

No. 2850. 

1. Cab}iœbs «=>158(1) — Oarbiage of Goods — ^Limitatiois' or Liabilitt. 

A. contract llmitlng the carrler's Uabllity to an agreed valuatlon, In con- 
sidération of a lesser Ireight rate, Is valid on the theory that by freely 
and dellberately electiiig to coutract for carriage at a rate flxed on the 
agreed value the shipper is estopped to assert a higher value in case o£ 
loss or damage. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg, g 663; Dec. Dig, 
<g=»158(l).] 

2. Cabbiers <S=>30 — Cabbiage of Goods — Taeiffs — Published Tabiffs. 

A tarlff for Interstate transportation, duly publlshed and flled wlth the 
Literstate Commerce Commission pursuant to law, is, so long as In 
force, binding on the carrier and shipper, having the effect of a statute. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg, S 81; Dec Dig. 
«S=>30.] 

3. Caekieks ®=>131 — Cabbtaqe of Goodst-Actions. 

The pétition of plaintlff. who sued for the loss of tin shipped over 
defehdant's Une, charged that, while the car contalning the tin was in 
the custody bt the défendant as a common carrier, a portion of the 
shipment was stolen by agents and employés of défendant while employed 
in connection with its transportation, and that such theft was commltted 
by such agents and employas elther alone or in conspiracy with othèr 
persons unknovrn to plaintlff. Held, that the pétition charged a theft of ■ 
goods in transit by employés of the carrier actlng, not in the carrler's 
interest, but in their own, and agalnst its interest. 

[Ed. Note.— For other cases, see Carriers, Cent Dlg. §§ 56&-577, 593; 
Dec. Dig. <S=>131.] 

4. Oaeeiebs <S='158(I) — Caeriage or Goods — Actions — Liabilitt. 

A carrier publislied two rates for the transportation of tin, the lesser 
one belng based upon a released valuatlon. A shipper, knowlng of the 
two rates, pald the lesser and accepted a Mil of ladlng declarlng that the 
amount of loss or damage for which the carrier was Uable should be 
ascertained on the basis of the released valuatlon, whether or not the 
loss occurred from négligence. The servants of the carrier, acting in 
their Own interest and against that of the carrier and shipper, stole some 
of the tin while in transit. Held, that as the servants were not acting 
for the benefit of the carrier, so as to enable it to confiseate the Un, the 
carrier was liable only for the released valuatlon. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. § 608; Dec. Dig. 
«S=i58(l).] 

5. Cabbiebs <©=>149%— Cabiîiage OF Goods — Limitation of Liabilitt. 

At comnlon law, It is not agalnst public policy for a carrier to stipulate 
'^- agalnst llaWllty for loiss due to causes beyond its control, and so the 
imposition, as a basls for a freight rate, of a condition that the shipper 
should assume the loss from such causes,; is valid. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 651-653, 660, 
662; Dec. Dig. ©=>149y3.] 

In Error to the District Court of the United States for the North- 
ern District of Ohio ; John H. Clarke, Judge. 

Action by Laura Moore against William M. Duncan, as receiver of 
the Wheeling & Lake Erie Raih-oad Company. Défendant confessed 

®=^For other cases see eanie topic & KEY-NUMBER la aU Key-Numbered Digests & Indexes 
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judgment for part of the amount claimed, and plaintiff brings error. 

Affirmed. 

Harrlngton, Blgham & Englar, of Xew Yorlc City, and Hoyt, Dustln, Kelley, 
McKeehan & Andrews, of Cleveland, Ohio (Oscar R. Houston, of New York 
City, of eounsel), for plaintiff in «rror. 

Squire, Sanders & Dempsey, of Cleveland, Oliio (Robert F. Denison, of Cleve- 
land, Ohio, of eounsel), for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

KNAPPEN, Circuit Judge. The plaintiflf in error, as assignée of 
the consignée of three separate shipments of pig tin from New York 
and Philadelphia to Steubenville, Ohio, over railroads forming Con- 
necting hnes between the respective places of shipment and the place 
of delivery, sued the receiver of the terminal carrier on accoUnt of 
the loss of a portion of each shipment, charging that while the car 
containing the tin was "in the custody and control of the défendant 
and in course of transportation over the Wheeling & Lake Erie Rail- 
road as a common carrier within the state of Ohio, pursuant to the 
said shipment," a portion of each shipment was stolen from the car 
containing it "by the agents and employés of the défendant, while em- 
ployed by the défendant in connection with the transportation of the 
said car of tin over the lines of the Wheeling & Lake Erie Railroad, as 
above stated; that said theft was committed by the defendant's said 
agents and employés, either alone or in conspiracy or collusion with 
other persons to the plaintiff unknown." Judgment was demanded for 
the aggregate of the full values of the stolen lots, with interest. The 
défendant, in addition to a notice which amounted to a gênerai déniai, 
pleaded as a second défense that with respect to each shipment the 
défendant railroad forraed with its Connecting carrier a through line 
from the place of shipment to Steubenville ; that through rates were 
in effect and joint tarifïs therefor duly and legally published and on 
file as required by law, which tariffs put in effect two rates upon pig 
tin shipped from the respective places of shipment to Steubenville, 
one based upon a released valuation of $100 per ton, the other a higher 
rate when the shipments were not so released ; that the shippers, know- 
ing the tariff provisions, presented to the initial carrier bills of lading 
in form approved by the Interstate Commerce Commission, made out 
and signed by the shippers, with indorsement calling for the released 
valuation; that the shipment wàs carried under the lower rate; that 
the bill of lading contained a provision that "the amount of any loss 
or damage for which any carrier is liable shall be computed on the 
basis of the value of the property at the place and time of shipment 
* * * unless a lower value lias been represented in writing by 
the shipper or has been agreed upon or is determined by the classifica- 
tion or tariffs upon which the rate is based, in any of which events, 
such lower value shall be the maximum amount to goVern such com- 
putation, whether or not such loss or damage occurs from négligence" ; 
and that the consignée, knowing the terms of the bill of lading and 
the provisions of the tariffs, paid the freight at the lower of the two 
published rates after knowing of the loss in shipment. ' 
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A demurrer to the second défense was overruled, and on défend- 
ants confession of judgment for the value of the stolen tin at the 
lower tariff rate, with interest, judgment was rendered therefor. 

The writ of error rests on the sole proposition that the released valu- 
ation does not apply to the facts alleged in plaintiff's pétition, and 
that the légal measure of recovery is the full value of the tin stolen. 

Counsel for plaintiff in errer properly concède it to be the settled 
rule that: 

"Although It Is agalnst public poUcy to permit a common carrier to stlpulate 
for exemption from liabllity for négligence, It is not agalnst public policy for 
a carrier to stlpulate as to the value of the goods carried, and that such a 
stipulation, whether made by express agreemcnt between the carrier and the 
shipper, or embodled In the schedules flled wlth the Interstate Commerce Com- 
mission pursuant to law, will be enf orced In the ordinary case of loss through 
'.he carriers' négligence." i 

[1,2] The validity of a contract limiting the carriers' liability to 
an agreed valuation does not dépend upon the relation of that value 
to the actual value. It rests upon the proposition that, by freely and 
deliberately electing to contract for carriage at a rate of compensation 
based upon an agreed value, the shipper is estopped to claim a higher 
value in case the shipment is lost or damaged. Pierce v. Wells, Fargo 
& Co., 236 U. S. 278, 283, 35 Sup. Ct. 351, 59 L. Ed. 576, and cases 
there cited. A published tariff, so long as it is in force, has the effect 
of a statute and is binding on carrier and shipper. Pennsylvania Ry. 
Co. V. International Coal Min. Co., supra. 

[3-5] It will be noticed that, by the express contract of the parties 
as contained in the bill of lading, "the amount of any loss or dam- 
age" for which the carriers are liable shall be ascertained on the basis 
of the valuation "whether or not such loss or damage occurs from 
négligence" — a stipulation broad enough in its terms to cover theft by 
an employé. But we assume that, if the carrier had in eflfect purpose- 
f uUy taken the goods or actually benefited by their confiscation or con- 
version, it would not be permitted, upon grounds of pubUc policy, to 
lirait its liability under the contract of carriage. Such, however, is 
not the case alleged. Actual conversion by the carrier to its own 
use is not charged. The allégation in the pétition is not only consist- 
ent with but, naturally interpreted, we think charges a theft from a 
car in transit by employés of the carrier, presumably acting, not in 
the latter's interest and for its benefit, but against the carrier's inter- 
est and to its injury as well as that of the shipper; for by the em- 
ployé's wrongful act the carrier, instead of being benefited, is directly 
injured through its liability to the shipper. 

The controlling question thus is whether it is compétent for the car- 

1 Hart V. Pennsylvania Co., 112 TJ. S. 331, 5 Sup. Ct. 151, 28 L.. Ed. 717 ; 
Adams Bxp. Co. v. Croninger, 226 TJ. S. 491, 33 Sup. Ct. 148, 57 L. Ed. 314, 44 
L. R. A. (N. -S.) 257; Kansas City So. Ry. Co. v. Cari, 227 V. S. 639, 33 Sup. 
Ct. 391, 57 L. Ed. 683 ; M., K. & T. R. Co. v. Harrlman, 227 U. S. 657, 33 Sup. 
et. 397, 57 L. Ed. 690; Pennsylvania Co. v. International Coal Min. Co., 230 
U. S. 184, 33 Sup. Ct. 184, 57 L. Ed. 1446, Ann. Cas. 1915A, 315; Boston & 
Maine R. R. Co. v. Hooker, 223 U. S. 97, 34 Sup. Ct. 526, 58 L. Ed. 868, L. R. 
A. 1915B, 450, Ann. Cas. 1915D, 593 ; A. T. & S. F. R. Co. v. Robinson, 233 
U. S. 173, 34 Sup. et 556, 58 L. Ed. 901. 
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rier and shipper to extend the limitation of the carrîer's lîability for 
ïoss in the course of transportation to a theft by an employé in his 
own sole interest and against the interest of his employer. 

In Missouri, Kansas & Texas Ry. Co. v. Harriman, supra, 227 U. 
S. at page 672, 33 Sup. Ct, at page 401, 57 L. Ed. 690, it is said that: 

"The UablUty Imposed by the statute Is the Uabllity Imposed by the commoa 
îaw upon a common carrier, and may be Umlted or qualified by spécial con- 
tract with the shipper, provlded the limitation or qualification be just and 
reasonable, and does not exempt from loss or responsibllity due to négligence." 

It was not, at common Iaw, against public policy for a carrier to 
stipulate against liability for loss due to causes beyond its control; 
and so a condition imposed as basis for a f reight rate that the shipper 
assume the risk of loss due to such causes is valid. In re Released 
Rates, 13 I. C. C. Reports, 550, 551, 564; Kansas City So. Ry. Co. 
V. Cari, supra, 227 U. S. at page 656, 33 Sup. Ct. 391, 57 L. Ed. 683; 
Adams Exp. Co. v. Croninger, supra, 226 U. S. at page 509, 33 Sup. 
Ct. 148, 57 L. Ed. 314, 44 L. R. A. (N. S.) 257. 

It is clear that, had the theft been committed by one not in the car- 
rier's employ, the latter's liability would be limited to the released val- 
uation. Indeed, plaintiff in error expressly concèdes that, had the 
tin been lost in transit "by any other cause than theft by its own em- 
ployés while acting within the scope of their authority, the valuation 
clause would be binding." Her contention, however, is that the re- 
leased valuation bas no application to a loss due to the "conversion 
by the carrier's own employés while employed by the carrier in the 
transportation of the goods" — the pith of the argument being that the 
theft of goods in the course of transportation by an employé of the 
carrier, although solely for the benefit of such thieving employé, 
amounts to a conversion by the carrier — and that it is not compétent 
for the latter to contract for a limitation of its liabiHty for conver- 
sion. 

Unless with one exception, the authorities cited by plaintiflf in error 
in support of this proposition do not fully sustain it. In Fein v. Weir, 
129 App. Div. 299, 114 N. Y. Supp. 426, although theft by an employé 
was held a conversion by the carrier, in the appellate court the ques- 
tion of limitation of liability was not involved. In Shelton v. Canadian 
No. Ry. Co. (C. C.) 189 Fed. 153, the shipment was converted by the 
carrier to its own use. The reported décision contains no suggestion 
that theft by an employé would amount to an actual conversion by the 
carrier. In Georgia So. Ry. Co. v. Johnson, 121 Ga. 231, 48 S. E. 807, 
it was said by Justice Lamar that : 

"In an action of trover or damages for conversion, the tort-feasor could not 
take advantage of his own wrong, nor lessen the measure of his liability, Dy 
invoking an agreed valuation which the plaintiff may hâve made for the 
purpose of reducing the frelght rate or securing llke collatéral advantage." 

But this was merely a statement of a gênerai proposition. The 
case involved no question as to what made the carrier a tort-feasor so 
as to make the rule stated applicable. 

In Central of Georgia R. Co. v. Chicago Portrait Co., 122 Ga. U, 
49 S. E. 727, 106 Am. St. Rep. 87, the rule stated by Justice Lamar 
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in the Georçîa Southern Case was appliéd to a case of actual conver- 
sion by the raih"oad cçjmpany, by éelling merchandise as unclaimed 
freight after its transportation to destination in good order, and be- 
f ore such sale could lawf uUy be made. 

The case presenting the possible exception referred to is Adams 
Exp. Co. V. Berry & Whitmore, 35 App. D. C. 208, 31 L. R. A. (N. 
S.) 309, where ît was held, in substance, that an embezzlement of 
goods by an employé of the carrier amounted to a conversion entitling 
the shipper to recovery of full value, notwithstanding the limitation in 
the shipping receipt of liability to a spécifie sum, less than such value ; 
the court saying that an agreement "that the company shall not be 
liable in any event for more than the value so stated" was intended to. 
apply only to a loss "through the négligence of the carrier," and that 
an extension "to cover cases where the goods are converted or em- 
bezzled by it" would be invalid. 

We are unable to agrée with the holding in that case, as applied to 
the instant case. It overlooks the fact that it was entirely compétent 
at common law, and no less so under the existing fédéral statutes, to 
lirait liability for loss not within the carrier's control. Concededly, it 
would not be violative of pubHc policy to contract for lîmited liability 
in case of theft by a stranger. We can see no valid ground for hold- 
ing such contract invalid in case of theft by an employé for his own 
sole purposes and against the interests and without the connivance of 
the carrier. Theft of goods in transportation, and in the possession 
of the carrier for such purpose, is a theft from the carrier itself. 
Theft, under the circumstances stated, whether by a stranger or by 
an employé of the carrier, involves no misfeasance or lack of faithful- 
ness on the part of the carrier. Such négligence of the carrier as may 
be involved in making theft possible is manifestly covered by the stip- 
ulation. 

None of the décisions of the Suprême Court of the United States 
before cited, relating to limitation of liability for loss, involved cases 
of theft ; but neither those nor any other décisions of that court, so 
far as we hâve found, in our opinion favor the doctrine asserted by 
plaintiff in error. On the contrary, we think the gênerai propositions 
anriounced therein opposed to that doctrine. For example, in Kansas 
City So. Ry. Co. v. Cari, supra, 227 U. S. at page 651, 33 Sup. Ct. at 
page 394, 57 L. Ed. 683, the broad and unqualified statement is made 
that: 

"When a shipper dellvers a package for shlpment and déclares a value, 
elther upon request or voluntarlly, and the carrier makes a rate accordlngly, 
the shipper Is estopped upon plaln prlndples o£ justice from recoverlng, In 
case of loss or damage, any greater amount." 

We think the reasoning of the case of Georgia, etc., Ry. Co. v. Blish 
Milling Co., 241 U. S. 190, 36 Sup. Ct. 541, 60 L. Ed. 948, although 
not involving limitation of liability, is impliedly opposed to the proposi- 
tion of constructive conversion hère asserted, and holds that the ef- 
fect of the stipulation of the bill of lading is not dépendent on the 
form of action chosen in suing for the loss. 

We think the contract in question which limited liability to the re- 
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leased valuation îs just and reasonable ; that it violâtes no rule of pub- 
lic policy and is valid and enforceable. 

It follows that, in our opinion, the judgment of the District Court 
was right and should be afïirmed. 



THE C. s. HOIiMBS.* 
(Circuit Court of Appeals, Ninth Circuit. Norember 18, 1916.) 

No. 2698. 

1. Admibaltt <s=9l04 — RisHT or Appbal — Accbptanob of Benbitts — Skvïb- 

ABLE DeCBEB. 

Where a decree In admlralty covered separate causes of action, some 
of which were determined in favor of libelant and some against Mm, ac- 
ceptance of payment of that portion of the decree in his favor does not 
bar his right of appeal from the portion against him. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 711; Dec. Dig. 
<S=>1(M.] 

2. Seamen ©=»11 — Injuuy in Service — ^Liability of Vessel foe Faïliibe to 

Procuee Peoper Tbeatment. 

When the vessel on whlch libelant was a seaman was 10 miles from 
Cape Flattery, he received a compound fracture of his right arm; the 
injury belng very serious. He requested to be taken to the marine hos- 
pital at Port Townsend, but instead the vessel proceeded to Port Angeles, 
arrivlng in the night, and the next morning libelant was left in care of a 
physlcian who was not a marine surgeon. Owlng to unskillful settlng, 
his injury was greatly aggravated before he was sent to the hospital seven 
days later. Port Townsend was but 20 miles farther on, and the master 
could hâve placed libelant in the hospital at as early an hour as he did 
in charge of the doctor. Héld, that the master was négligent in failing 
to do 80, and that the vessel was iiabiç for the resulting injury. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 3*-44, 187 ; Dec. 
Dig. ®=>H.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in admiralty by Gust Fondahn against the schooner C. S. 
Holmes. Decree in part for respondent, and libelant appeals. Re- 
versed 

See, also, 209 Fed. 970; 212 Fed. 525. 

At 6 o'clock in the afternoon of January 3, 1913, when the schooner C. S. 
Holmes was about 10 miles ofC Cape Flattery on her way to the sea, the ap- 
pellant, a sailor on the schooner, received a compound fracture of his right 
arm. The injury was very serious, the periosteum was torn, and bones pro- 
truded from a ragged wound. The arm was dressed by the master and 
sailors, and the master put the vessel about and sailed back toward Port 
Angeles, and with the aid of a tug, whlch was proeured on the way, arrived 
at Port Angeles at about 3 o'clock the next morning. Thereupon sail was 
lowered and ail hands went to bed. Early in the morning the master inquired 
for a doctor and was referred to Dr. Taylor. The appellant was taken in 
charge by Dr. Taylor, and was taken to a hospital which the latter owned. 
About 8 o'clock that morning the appellant's arm was dressed. Seven days 
later the appellant went to the Port Townsend Marine Hospital. Whlle in 

©caFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
237 F. 50 »Rehearing denied January 8, 1917. 
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charge of Dr. Taylor, the appellant's arm began to fester, and It later develop» 
ed that the bones had not been In apposition and that they dld not unité. At 
tlie Marine Hospital an operatipn vras performed, and Lane plates were ap- 
plied, but no cure was effected. The évidence was that a further opération 
would be necessary, and that a cure was doubtful, If not Impossible. 

It was the contention of the appellant that the master was négligent In 
taking hlm to a doctor at Port Angeles, and In not taking Mm to the doctor at 
the Marine Hospital at Port Townsend; that the master failed to make ar- 
rangements with Dr. Ta.\lor for compensation, and for that reason the appel- 
lant did not recelve the tretitment which hls case requlred ; that he was com- 
pelled to pay Dr. Taylor the sum of -$30 for treatment, which he contends was 
not proper, and by reason thereof his arm had been destroyed. It was the 
appellee's contention that the master's duty was to take the appellant to the 
nearest point where médical attention could be obtalned, and that by so dolng 
he discharged the vessel from further obligation. 

The court below found upon the évidence that the master had fully per- 
formed his duty to the appellant when he selected a reasonably compétent 
physician, and that the vessel was not responsible for the négligence, If there 
were négligence, of the physician who was employed. 

Daniel Landon, of Seattle, Wash., for appellant. 
R. A. Ballinger, Alfred Battle, R. A. Hulbert, and Bruce C. Shorts, 
ail of Seattle, Wash., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellee moves that the appeal be dismissed, for the reason that 
the appellant accepted the benefits of the decree appealed from, and 
thereby waived his right to review any portion thereof. The libel 
presented four causes of action. The first was to recover damages 
for the injury which the appellant received by reason of the accident; 
the second was to recover damages for the failure of the appellee to 
fumish proper médical and surgical treatment; the third was to re- 
cover the sum of $30, which the appellant paid for médical treatment ; 
and the fourth was to recover the sum of $45, claimed to be due him 
for wages. The decree denied the appellant recovery upon the first 
and second causes of action, but awarded him payment of the sums 
claimed in the third and fourth causes of action. The decree was 
renderéd on October 4, 1915, and on the same day the appellant served 
upon the appellee the following notice : 

"Take notice that the llbelant above named hereby appeals to the United 
States Circuit Court of Appeals for the Ninth Circuit from the final decree, 
entered herein October 4, 1915." 

Two days later the appellant filed his pétition for allowance of his 
appeal, specifying that he appealed from the finding and decree that 
he take nothing by reason of the damages suffered by him, as set out 
in the second cause of action. Service of that pétition was made upon 
the appellee on October 6, 1915, and the appeal was allowed on that 
day. By an affidavit it is shown, and it is not denied, that on Decem- 
ber 21, 1915, the appellant acknowledged the receipt of the sum of 
$344.55 in full settlement, satisfaction, and discharge of the judgment 
renderéd in his favor, including ail costs in the District Court and 
on the former appeal to the Circuit Court of Appeals, as shown by 
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the cost bill filed, together with the principal judgment, amounting 
to $75. 

In 3 Corpus Juris, p. 680, it is said that the gênerai rule that a 
party who enforces or otherwise accepts the benefit of a judgment 
cannot afterward maintain an appeal does not apply "where the parts 
of the judgment or decree are separate and independent, and the re- 
ceipt of a benefit from one part is not inconsistent with an appeal 
from another." That doctrine is sustained in Gilfillan v. McKee, 159 
U. S. 303, 16 Sup. Ct. 6, 40 h. Ed. 161 ; Snow v. Hazlewood, 179 
Fed. 182, 102 C. C. A. 448, and other cases. The judgment as to the 
second cause of action was clearly separate and independent of the 
other causes of action, and we hold that the receipt of the money ad- 
judged to be due the appellant on the third and fourth causes is not 
inconsistent with his appeal. The motion to dismiss is denied. 

[2] None of the évidence in the case was taken in open court, and 
this court has the same opportunity that the court below had to judge 
of the value of the testimony. We are unable to agrée with the court 
below that the master of the Holmes was guilty of no négligence in 
his treatment of the appellant after the latter received the injury. 
We think it was the obvious duty of the master to take the appellant 
to the Marine Hospital at Port Townsend. That was the only Marine 
Hospital on Puget Sound. Although there were marine doctors at 
other points, there was none at Port Angeles; and we do not think 
that the master of the Holmes was candid in stating that he thought 
the doctor at Port Angeles was a marine doctor. His testimony, we 
think, was colored by his désire to make a better case for himself than 
the facts justified. The évidence discrédits his statement that he in- 
quired of the master of the tug whether there was a marine doctor 
at Port Angeles, or that he learned that there was a marine doctor 
at that place, or that Dr. Taylor told him that he was a marine doctor. 
The master's testimony is contradicted, not only by the appellant, but 
by Dr. Taylor, and by one of the seamen, a disinterested witness. 
The évidence convinces us also that the Holmes, in charge of the tug, 
arrived at Port Angeles about 3 o'clock in the morning, and that if 
the master had continued on his way to Port Townsend, which was 
but 20 miles away, he could hâve reached that port within three hours 
and before daylight, and he could hâve placed the appellant in the 
hands of the marine surgeon at that place at an hour as early as the 
time when he placed him in the charge of the doctor at Port Angeles. 
When the vessel was put about and headed in the direction of Port 
Angeles and Port Townsend, the appellant requested that he be taken 
to Port Townsend. The master denied the request on the ground that 
it would cost him $100 more. When testifying as a witness, he stated 
that the reason which he had assigned to the appellant was not the 
only reason for refusing to take him to Port Townsend, and that the 
controlling reason was that he conceived it to be his duty to get the 
appellant to the nearest place where he could get a doctor. We think, 
in view of ail the circumstances, the true and only reason was that 
which was assigned at the time — that the master, owning an interest 
in the vessel, was controlled by his désire to reduce the expense as 
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far as possible, that his testimony in this respect is marked by the same 
uncandor that characterized certain other portions thereof, and that 
his motives are further indicated by the fact that he gave Dr. Tay- 
lor, at the time when he left the appellant in his charge, a permit 
authorizing the appellant to receive médical treatment at the hands 
of a marine doctor, he well knowing that Dr. Taylor was not a marine 
doctor, and that the permit was valueless to him for any purpose. In 
Peterson v. The Chandos (D. C.) 4 Fed. 645, Judge Deady said: 

"In thls matter I fear the master was actuated by a désire to save expense 
to the vessel, of whlch It appears from the answer he Is a part owner. In a 
splrlt of petty parslmony he appears to hâve denied the Ubelant a chance to 
hâve his fractured leg reset and made comparatlvely useful, rather than 
Incur the trlfling expense of sending hltn from Baker's Bay to the hospital at 
Portland." 

In Whitney v. Olsen, 108 Fed. 292, 47 C. C. A. 331, a case in 
which a seaman was injured at sea when 500 miles distant from Port 
Townsend, this court said: 

"There Is a marine hospital at Port Townsend, and that Is where the 
Ubelant could hâve recelved proper médical treatment, and where the master 
should hâve taken him. The shlp's obligation to the Ubelant dld not dépend 
on the précise geographlcal location of the nearest port." 

The testimony indicates that, if the appellant had been taken to Port 
Townsend, the treatment of his arm would hâve been différent from 
and more appropriate than that which was given him at Port Angeles, 
and that there was failure at the latter place to treat the injury with 
the care and skill which its very serions nature demanded. It is im- 
possible to ascertain from the évidence with any degree of certainty 
how mu,ch the injury to the appellant's arm was aggrava ted by the 
manner in which it was treated during the seven days of his stay at 
Port Angeles. We are convinced, however, that thereby the injury 
was aggravated, and his pain and suffering were greatly increased, 
and that for the négligence of the master the appellant should be 
awarded damages in the sum of at least $500. 

The decree is reversed as to the second cause of actioïi, and the 
cause is remanded to the court below, with instructions to enter a 
judgment for the appellant on that cause of action for the sum of 
$500. 



NEWARK TRUST CO. et al. v. AGEIOULTURAL INS. CO. 

(Circuit Court of Appeals, Third Circuit. December 12, 1916.) 

No. 2153. 

Insubance <g=>423 — ^ToRNADO Insurance — Policies — Oonstbuction, 

A poUcy, insuring against ail direct loss or damage by wlndstorms, tor- 
nadoes, cyclones, or hnrricanes, declared that the insurer should not be 
liable for any loss or damage caused by hall, driven by wind or not, snow- 
storins, frost, or cold weather, nor for loss or damage occasioned by 
lire, explosion, tldal wave, liglitnlng, high water, overflow, cloudbùrst, or 
consequential loss. The policy furttier declared that the insurer should 
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not be liable for any loss or damage caused by water or raln, whetier 
drlven by wind or not, unless the building Insured sball flrst sustain an 
actual damage by tlie direct force of the wind, and the Insurer should 
then be Ilable only for such damage to the Interior of the building as 
might be caused by water or râla entering through openings made by 
the direct action of the wind. The building insured was a frame dwelllng 
built on brick foundations, standing close to the océan on a low bluff aris- 
ing from the beach. A bulkbead was built in front of it and to the sides 
to protect it from the wash of the sea. A great storm, in which the wind 
grew to the force of a hurricane, drove water at high tlde onto the beach, 
destroying the bulkhead and cutting away the sand which supported the 
foundation. The wind then blew so hard that It shook the house, and the 
front of the foundation broke, eausing the house to go down, where it 
was caught by the succeeding tlde, broken to pièces, and carried to sea. 
Held, that the injury was plainly excluded from the terms of the policy ; 
it being caused by water, though driven by the wind, instead-of by the 
direct force of the wind. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 1127; Dec. 
Dig. ®=>423.] 

In Error to the District Court of the United States for the Dis- 
trict of New Jersey ; Thos. G. Haight, Judge. 

Action by the Newark Trust Company and Alfred Yankauer, trus- 
tée in bankruptcy of George E. Mausert, bankrupt, against the Agri- 
cultural Insurance Company. There was a judgment for défendant, 
and plaintifTs bring error. Affirmed. 

Raymond, Mountain, Van Blarcom & Marsh and T. McCurdy 
Marsh, ail of Newark, N. J., for plaintififs in error. 

Fairlie & Vanderbilt, of Newark, N. J. (L,eo Levy, of New York 
City, of counsel), for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. This is an action on a policy of tor- 
nade insurance. The jury rendered a verdict for the défendant upon 
the court's construction of the contract, which was embodied in the 
charge with the force of a binding instruction. The plaintiff sued 
out this writ, assigning as error so much of the charge as relates to 
the interprétation of the contract. 

The insured property was situate at Monmouth Beach, New Jersey. 
It was a frame dwelling built upon brick foundations. It stood close 
to the océan upon a low bluff arising from the beach. It was pro- 
tected from the océan by a bulkhead built fifty feet in front of it. 
This bulkhead was of timber, braced back into the land, and was 
about ten feet high. Connected with its two ends at right angles 
were "return bulkheads," running back from the océan one hundred 
feet to a point inland about midway the house, built to protect the 
libuse from the side wash of the sea. The space within this built-up 
box like structure was filled with sand and was used as a lawn. 

At midnight of January 2, 1914, a great storm began, increasing 
in intensity and lasting three days. The wind, blowing on shore, 
grew to the force of a hurricane. The storm was marked not only 
by wind of unusual velocity, but by unprecedented high tides. Ac- 
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cording to the testimony of the witness Lockwood, which was more 
favorable to the plaintiffs than any other, the storm increased with 
the first flood tide, and the wind "caused the sea to corne in" and 
corne up to and against the main bulkhead, forcing the planks oflf and 
knocking it out in front, and also caused the sea to reach around the 
south end of the bulkhead, cutting away the sand and washing it 
out. As this tide began to fall, "it left about eighteen inches of sand 
next to the house where the brick foundation was, but the wind blew 
so hard that it shook the house and the front of the foundation 
tumbled down and caused the house to go about 35 degrees angle 
down; then the tide fell, and it stayed there until the next tide." It 
was further testified that the second flood tide, being as high as the 
first, likewise swept around the bulkheads, further washed away the 
sand, and finding the house in its fallen position, broke it apart and 
carried it to sea. 

At the time of its destruction, the house was insured by the de- 
fendant insurance company under what is commonly known as a 
Standard Tornado Policy. By this policy, the insurance company 
insured the owner against "ail direct loss or damage by windstorms, 
tornadoes, cyclones or hurricanes, except as hereinafter provided." 
The risks excepted appear first in the following clause : 

"This company shall not be Uable for any loss or damage caused by hall, 
drlven by wind or not, snowstorms, frost or eold weather; * * ♦ nor for 
the loss or damage occasloned directly or Indirectly by or through any flre, 
explosion, tldal wave, lightnlng, high water, overflow, cloudburst; * • * 
nor for any consequentlal loss of any klnd." 

The plaintiffs, in right of the insured, brought this action on the 
policy, upon the theory that the damage was occasioned by wind 
within the meaning of the gênerai liability clause, and that the de- 
fendant is not saved by the clause exempting it from liability for 
damage caused by "high water," under a proper définition of that 
term, contending "that if there was high water (contributing to the 
damage to the building), the proximate cause of the damage was not 
such high water, but the wind which made the water high, and that 
the court should hâve charged the jury to that effect." 

The court submitted to the jury the issue whether the damage was 
occasioned by wind or water, with appropriate instructions upon the 
law as to the defendant's liability upon either finding. The first 
instruction relates to the company's liability for damage caused by 
wind, under the issue fairly raised by the testimony of Lockwood 
as to whether the house was shaken down by the wind or was caused 
to fall by the action of the water washing away its foundations. 
This instruction is as follows: 

"The plaintlfC can only recover In this case after It has been established by 
the greater welght of the évidence • • • that the loss or damage to 
this house was the resuit of the direct action of this windstorm on the day 

In question." 

No error, of course, is assigned to this instruction, for had the 
jury found that the damage had been done by wind, then the instruc- 
tion fully covered the defendant's liability. But the verdict for the 
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défendant was a finding by the jury that water, and not wind, caused 
the house to fall, and with respect to the company's liability for 
damage caused by water, the court gave its second instruction, which 
appears in several places in the charge in différent language, but al- 
ways to the same effect, as follows : 

"1 hâve determined that a proper construction of the policy precludes the 
plalntiff from recoverlng if the damage to thls house was due, directly or 
indlrectly, to high water, irrespective of whether the high water was caused 
by wind or not." 

The substance of the error charged to this instruction is, that un- 
der a proper construction of the contract of insurance, the défendant 
is liable for damage done by water when raised or driven by wind, 
and the jury should hâve been charged accordingly. 

The plaintiffs' case rests'upon their ability to take the cause of 
damage out of the clause of the policy exempting the company 
from liability, and place it in the clause imposing liability. 
To do this, they maintain that the words "high water," as 
used in the exempting clause, mean high tide in its commonly ac- 
cepted sensé, indicating only such high water as is reached by the 
tide in its normal and periodical flow, unaffected by winds and storms, 
Howard v. Ingersoll, 13 How. (54 U. S.) 381, 423, 14 L. Ed. 189; 
that in the instant case the water was made high, not by normal tidal 
influences, but by wind, the élément insured against, and that in driv- 
ing the water against the foundations of the house, the water was 
the passive and the wind the efifîcient force which proximately caused 
its destruction. They thus invoke the doctrine of proximate cause 
as applied in cases of insurance, Waters v. Merchants' Ins. Co., 11 
Pet. 213, 9 L. Ed. 691; ^tna Ins. Co. v. Boon, 95 U. S. 117, 24 
L. Ed. 395 ; The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. 
Ed. 234; Louisiana Mutual Ins. Co. v. Tweed, 7 Wall. 44, 19 L. Ed. 
65 ; Queen Ins. Co. v. Hudnut, 8 Ind. App. 22, 35 N. E. 397 ; Jor- 
dan V. lowa Mutual Tornado Ins. Co., 151 lowa, 73, 130 N. W. 177, 
Ann. Cas. 1913A, 266; Mitchell v. Potomac Ins. Co., 183 U. S. 42, 
22 Sup. Ct. 22, 46 E. Ed. 74; and ask a construction of the words 
"high water" as employed in the policy and a détermination of which 
force occasioned the damage. 

If the liability clause and the quoted clause of exceptions consti- 
tute the whole of the company's undertaking, the inquiry as to the 
proximate cause of the damage, whether of wind or high tide, might 
be pertinent; but there is a second clause of exceptions, in which are 
included other éléments with respect to which the company expressly 
refused to make itself liable. This clause is as follows; 

"This company shall not be liable for any loss or damage caused by water 
or rain, whether driven ly wind or not, unless the building insured • • * 
shall first sustain an actual damage to the roof or walls of the same by the 
direct force of the wind, and shall then be liable only for such damage as to 
the interior of the building * * * as may be caused by water or rain 
enterlng the building through the openiugs iu the roofs or walls made by the 
direct action of the wind." 



792 237 FEDERAI. REPORTER 

This clause, disclaiming liability, is as much a paitiof the contract 
as the iclause assuming liability, and it must be awMadered in con- 
nection with ail other expressions in seeking the sensé and the scope 
of the contract. The insurance company states in the liability clause 
what it insures against, namely, "loss or damage by windstorms, tor- 
nadoes, cyclones or hurricanes." In order to make certain just what 
it insures against, it states by two other clauses what it does not in- 
sure against, first, "loss or damage occasioned directly or indirectly 
by * * * high water," and second, "loss or damage caused by 
water or rain, whether driven by wind or not," except in the one 
instance of damage caused by water entering an opening previously 
made by wind. The defendant's liability must be found within thèse 
three clauses. They are not ambiguous in their terms and are not 
fairly susceptible of two différent constructions, and do not there- 
fore call for interprétation under the familiar canons of construction, 
which incline to the insured and against the insurer. Insurance Co. 
V. Boon, 95 U. S. 117, 128, 24 L. Ed. 395; Thompson v. Insurance 
Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019, 34 L. Ed. 408; Holmes v. 
Phœnix Ins. Co., 98 Fed. 240, 39 C. C. A. 45, 47 h. R. A. 308. They 
are related to one another not only in subject matter but by express 
terms of référence. They are in no sensé inconsistent or conflicting, 
but are cumulative or rather explanatory of one another, and make 
clear what is insured against by reciting what is not insured against. 
Reserving any question of proximate cause, it is manifest from 
the terms of the contract, as well as from the enumerated éléments, 
that the périls insured against are the périls of the air, and among 
those expressly excepted are périls of water; and that after disclaim- 
ing liability for damage caused by such spécifie water forces as tidal 
wave, high water, overflow and cloudburst, the insurance company 
broadly refuses to assume liability for any loss or damage caused gen- 
erally by water, even when "driven by wind." 

As the jury found thatthe house was destroyed by water and as the 
contract dénies liability for damage "caused by water, whether driven 
by wind or not," the plaintiffs' case, based upon the theory of wind- 
driven water, cornes within the second exempting clause and neces- 
sarily falls. We are of opinion that this clause dispenses with the 
considération of the question of proximate cause as raised in this 
case, and that the court's construction of the contract as contained 
in the charge, was not erroneous. 

The judgment below is affirmed. 
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In re L. & R. WISTBB & CO. 

SHIMER V. POWELL. 

(Circuit Court of Appeals, Thlrd Circuit. December 14, 1916.) 

No. 2143. 

Bankruptct <S=»342% — Pboceedings — Pétition to Review. 

Whlle proceedings In bankruptcy generally are In the nature of pro- 
ceedings In equlty, and courts of bankruptcy hâve broad equlty powers, 
Including those of amendment under Bankr. Act July 1, 1898, c. 541, § 2, 
subsee. 6, 30 Stat. 545 (Comp. St. 1913, § 9586), one who flled no pétition to 
review an order of tlie référée, relylng on the pétition of another, is not, 
the original iwtitloner deslrlng to dlsmiss, entltled to Intervene for 
that reason ; the time for the flling of a pétition for review, provided for 
by section 2, subsee. 10, as prescribed by General Order No. 27 (89 Fed. 
xl, 32 C. C. A. xxvU), supplemented by the orders of the District Court, 
havlng expired. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. { 530; Dec. 
Dig. <S=j342%.] 

Pétition to Review and Revise an Order of the District Court of the 
United States for the Eastern District of Pennsylvania ; Oliver B. 
Dickinson, Judge. 

In thé matter of the bankruptcy of L. & R. Wister & Co. ; Humbert 
B. Powell, trustée. The claim of Mrs. Sabine W. Wister was allowed, 
and Mrs. Betty Black Wister filed a pétition for a review of the order. 
Thereafter she petitioned to dismiss, and J. N. M. Shimer petitioned 
to intervene. The pétition to intervene being denied, and pétition to 
review being dismissed by the District Court (In re Wister, 232 Fed. 
898), J. N. M. Shimer pétitions to review and revise the order. Af- 
firmed. 

J. S. Freeman, of Philadelphia, Pa., for petitioner. 
Thomas Stokes and G. W. Pepper, both of Philadelphia, Pa., for 
respondent. 

Before BUFFINGTON, McPHERSON,. and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The question in this case is, whether a 
person, who is not a party to proceedings upon pétition to the Dis- 
trict Court to review a referee's order, though equally interested with 
the petitioner in the subject matter, and who has not otherwise taken 
action of his own, has a right to intervene in those proceedings several 
months after they were begun, and, upon the withdrawal of the peti- 
tioner, be substituted as a party. Construing General Order No. 27 
(89 Fed. xi, 32 C. C. A. xxvii), and applying its irule supplementing 
that order, the District Court found adversely to the pétition to inter- 
vene. 

The order of the court which we are asked to review and revise, con- 
cems a dispute arising in the administration of two bankrupt estâtes. 

The firm of L. & R. Wister & Company had been financial agents 
of the Dunbar Fumace Company. To aid their financing transactions, 
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Sabine W. Wister, wife of Jones Wister, one of the partners, loaned 
L. & R. Wister & Company $50,000 on the demand note of the Furnace 
Company, secured by its mortgage bonds to the amount of $54,000 
pledged as collatéral, and by the guaranty of L. & R. Wister & Com- 
pany. She làter loaned Wister & Company, for their accommodation, 
a number of the bonds so pledged, aggregating $17,000, which were 
never retumed to her. Business difficulties of the Furnace Company 
foUowed, involving Wister & Company. Both concerns went into 
bankruptcy. Whereupon Sabine W. Wister resorted to the collatéral, 
offered the remaining $37,000 bonds at public sale, and purchased them 
for $18,000. She credited the note with this sum, and proved a claim 
for the balance against the estate of Wister & Company. 

After protracted negotiations the two bankrupt concerns reached an 
agreement of settlement with their creditors. This agreement contem- 
plated the organization of a new corporation to take over the property 
and business of the Furnace Company, the issue of new securities equal 
in amount to the entire indebtedness of the Furnace Company, includ- 
ing its very considérable indebtedness to Wister & Company, and the 
acceptance of those securities by the creditors of the two bankrupts 
in discharge of the debts of both estâtes, with the understanding, how- 
ever, that creditors who had claims against both, should, by reason of 
the primary obligation of one and the obligation of endorsement or 
guaranty of the other, receive but one payment and that from the 
primary debtor. 

In applying the new securities to the discharge of the bankrupts' 
debts under this plan, the trustée of the Furnace Company gave Sabine 
W. Wister, through mi^take, an amount of securities not sufficient to 
discharge her claim against the estate of Wister & Company. She 
credited this claim with the amount of the securities received, and held 
the claim for the balance against that estate. The trustée of Wister & 
Company, denying liability, moved to expunge her claim ; the référée; 
however, allowed it, whereupon Betty Black Wjster, in right of her 
husband, Rodman Wister, deceased, late a partner of the firm of Wister 
& Company, filed a petitiorî to review the order of allowance. J. N. M. 
Shimer, another partner of Wister & Company, though equally inter- 
ested with Betty Black Wister in the allowance or disallowance of the 
claim of Sabine W. Wister, did not join in this pétition, nor did he file 
a pétition of his own within ten days from the referee's order, or at 
any time. He was advised and was content to allow his rights in the 
partnership funds afïected by the order be determined in the pro- 
ceedings to review instituted by Betty Black Wister. But it turned 
out that Betty Black Wister concluded not to prosecute her proceeding 
to a détermination. Eight months after beginning them, she decided 
to abandon them, and to that end joined in a pétition, by the trustée of 
Wister & Company, praying that the proceedings be dismissed and the 
order of the référée be affirmed. In this situation, Shimer was forced 
to act for himself, so he appeared and took his first step in opposition 
to the referee's order, by filing a pétition, in which he prayed that the 
pending proceedings to review be not dismissed, or "at least (he be 
allowed) to intervene with the same force and efïect as though he had 
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presented the pétition to review or joined therein at the tîme the same 
was filed." 

Why did Shimer resort to the proceedings of Betty Black Wister 
for the détermination of his rights? 

Having lost his right by lapse of time under the rule to institute pro- 
ceedings of his own, and being manifestly without ground to appeal to 
the judge for an extension of the rule, he sought to avail himself of 
the only conceivable légal proceeding by which at that late day his 
objection to the order could be determined. While he does net seri- 
ously urge that Betty Black Wister shall continue her proceedings for 
herself against her wishes, he insists that, in order to do justice within 
the broad equity powers with which courts of bankruptcy are invested, 
which include those of amendment, Bankruptcy Act, section 2 ; section 
2, subsection 6; Armstrong v. Fernandez, 208 U. S. 324, 28 Sup. Ct. 
419, 52 L. Ed. 514; Hardin v. Boyd, 113 U. S. 756, 5 Sup. Ct. 771, 28 
L. Ed. 1141 ; French v. Gapen, 105 U. S. 509, 26 h. Ed. 951 ; Neale v. 
Neale, 76 U. S. (9 Wall.) 1, 19 L. Ed. 590, the court should not dismiss 
the proceedings, but should admit him as a party and permit him to 
carry them along for himself. 

It is not questioned that proceedings in bankruptcy generally are in 
the nature of proceedings in equity, Bardes v. National Bank, 178 U. 
S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, or that courts of bankruptcy, 
in order that substantial justice be done, are libéral in allowing amend- 
ments, especially to meet situations not covered by law or by rules of 
procédure. But it is going rather far to hold, that a court of bank- 
ruptcy, in its orderly administration of justice, will reach into its gên- 
erai equity powers and find a means to restore to a person a right 
which is conferred upon him by statute and which he has lost by his 
own neglect. 

The right to review a referee's order is conferred by statute. Bank- 
ruptcy Act, section 2, subsection 10. The method by which that right 
is exercised is prescribed by General Order No. 27, namely, "When a 

* * * person shall désire a review by the judge of any order made 
by the référée, he shall file with the référée his pétition theref or, setting 
eut the error complained of." Supplementing General Order No. 27, 
the EHstrict Court has promulgated a rule, that "a review of any 

* * * order of a référée must be asked for by pétition presented 
to him before the expiration of the tenth day after such * * * or- 
der is made," unless the pétition be afterwards allowed by a judge 
of the District Court. It thus appears that the statute confers the 
right to a review, the gênerai order defines the procédure, and the rule 
of court prescribes the time within which the proceeding shall be com- 
menced. The gênerai order and the rule of court bave the force of 
law. From the statute, the gênerai order and the rule, a rule of law 
has developed to the effect, that unless a party objecting to an order 
shall himself prosecute a pétition to review, setting forth the errors he 
complains of, within the time prescribed, he may not thereafter file on 
his own behalf a pétition to review (except upon leave of the court), 
nor will he be heard to complain of a referee's order on pétition to 
review filed by another party. In re Schiller (D. C.) 96 Fed. 400; In 
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re Scott (D. G.) 99 Fed. 404; In re Russell (D. C.) 105 Ped. SOI; In 
re Hawley (D. C.) 116 Fed. 428; In re Home Discount Co.(D. C.) 147 
Fed. 538; In re Greek Mfg. Co. (D. C.) 164 Fed. 211; In re Marks 
(D. C.) 171 Fed. 281 ; Re Jamison Bros., 209 Fed. 542, — C. C. A. — . 

Shimer did none of the things required of him to préserve a right 
to review. By filing his pétition, asking that he be allowed to intervene 
in the proceedings of Betty Black. Wister with the same force as if he 
had himself instituted them, he prays, in effect, that he be substituted 
for her as a party, and that her rights, seasonably asserted, be sub- 
stituted for his own, which by his neglect he had lost. The prayer of 
his pétition is in direct opposition to the gênerai order and rule of 
court. We are of opinion that the court's refusai to abrogate its own 
rules was not error. 

The order is afifirmed. 



In re SAMUBLS. 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 35. 

BaNKBUPTOT ®=>143(11) — ElGHTS OF TatTSTEE — InSTTBANCE. 

A banknipt procured policles of Ufe Insurance, payable to his nlece 
and slster, oné of whlch provlded that, in the event of the death of the 
beneflclaries, the proceeds should be payable to the estate of the bankrupt, 
and ail of whlch reserved In the bankrupt the authority to change the 
beneflclaries, Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat 565 (Comp. 
St. 1913, ! 9654), déclares that the trustée of the estate of a bankrupt 
shall be vested by opération of law wlth the tltle of the bankrupt to ail 
propfirty whlch, prlor to the petlUon, he could by any means hâve trans- 
ferred, or whlch might hâve been leyled on or sold under judiclal process 
agalnst hlm, provlded that, when a bankrupt shall hâve any Insurance 
poUcy whlch has a cash surrender value payable to the Insured, his es- 
tate, or Personal représentatives, he may, withln 30 days after the sur- 
render value has been ascertalned and stated to the trustée by the Com- 
pany Issuing the same, pay or secure to the trustée the sum so ascertaln- 
ed and stated, and continue to hold, own, and carry such policy free 
from the clalms of creditors; othesrwlse, the policy shall pass to the 
trustée as assets. Heîd that, as none of the policles were payable to 
the bankrupt or his estate, and as it would be necessary to compel the 
bankrupt to change the beneflclaries before the trustée Could obtaln the 
surrender value of the policles, the trustée is not entitled to the surren- 
der value of the poUcies, or, in eveht of the bankrupt's fatlure to pay the 
same, to the policles themselves. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 201; Dec. 
Dlg. ®=>143{11).] 

Hough, Circuit Judge, dissentlng. 

Pétition to Revise Order of the District Court for the Southern 
District of New York. 

In the matter of Elias W. Samuels, bankrupt. Pétition by Samuel 
C. Cohen, as trustée, to revise order of the District Court refusing the 
pétition of the trustée that the bankrupt be compelled to pay him the 
cash values of certain policies of life insurance, or surrender the pol- 
icies. Orders affirmed. 

■" " ■ ■ — ^. M ... I . ,. I II I, y I ■■■,._■■ — . Il I....I. .- — I .1 „ ,1. , 

^^=>For other cases Bee same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Samuel Sturtz, of New York City, for bankrupt. 
Lawrence B. Cohen, of New York City, for petitioner. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to revise three orders of 
the District Court refusing the pétition of the trustée that the bankrupt 
be compelled either to pay him the cash values of certain policies of 
life insurance, or to surrender the policies to him. They were as fol- 
lows: 

One dated May 1, 1909, in the Penn Mutual Insurance Company, 
for $3,000, payable one-half to the bankrupt's sister and one-half to 
his nièce, and in case they or either of them predecease him, their 
shares or her share to be payable to his executors, administrators, 
or assigns; he reserving fuU power to change the beneficiary at any 
time. After payment of three years' premiums, the company agrées 
to loan on its policies a sum equal to the full reserve to the end of the 
current policy year, or to pay the same sum as its surrender value up- 
on surrender of the policy. December 17, 1912, the company made 
a loan on the policy to the bankrupt of $310.49, and is ready, on sur- 
render of the poHcy, to cancel the loan and pay $193.85 in cash. 

Another policy was in the Mutual Life Insurance Company of New 
York, dated June 24, 1905, for $3,000, payable originally to the bank- 
rupt's estate, and afterwards changed so as to be payable to his sister 
as the beneficiary. December 30, 1912, the bankrupt borrowed $555 
of the company on the policy. The company is willing, upon the con- 
sent of both the insured and the beneficiary, to pay its cash value, $753, 
subject to payment of the loan, or, in case the beneficiary do not con- 
sent, the insured may change the beneficiary to himself and collect 
the cash value. In this company the surrender value and the loan 
value are the same. 

Another policy is in the Equitable Life Assurance Society for $1,- 
000, dated December 28, 1899, payable to the bankrupt's sister; he 
reserving power to change the beneficiary. In case of lapse, after 
the payment of three years' premiums, the company agrées to pay on 
its policies a cash surrender value, which amounted in this case on De- 
cember 28, 1915, to $396, or, if there be no lapse, to loan $429 on the 
policy. 

The District Judge relied upon the décision of the Suprême Court 
in Burlingham v. Crouse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 
920, 46 L. R. A. (N. S.) 148, and our décision in Re L. Hammel & Co., 
221 Fed. 56, 137 C. C. A. 80. 

Section 70(a) of the Bankruptcy Act reads ; 

"Sec. 70. Title to Property. — « The trustée of the estate of a bankrupt, up- 
on his appolntment and qualification, and his successor or successors, tf he 
shall hâve one or more, upon his or their appolntment and qualification, shall 
in turn be vested by opération of law wlth the title of the bankrupt, as of the 
date he was adjudged a bankrupt, except In so far as it Is to property whlch 
is exempt, to ail * ♦ * (5) property which prlor to the fiUng of the péti- 
tion he could by any means hâve transferred or which might hâve been levied 
upon and sold under judlcial process agalnst him: Provided, that when any 
bankrupt shall hâve any Insurance policy which has a cash surrender value 
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payable to "hlmself, hls estât», or Personal représentatives, he may, wltliln 
thirty days after the cash surrender value has been ascertalned and stated to 
the trustée by the company Issuing the same, pay or secure to the trustée the 
sum so ascertalned and stated, and continue to hold, own, and carry such pol- 
Icy free from the clalms of the credltors partlclpatlng In the distribution of 
his estate under the bankruptcy proceedings, otherwlse the policy shall pass 
to the trustée as assets. • • • •» 

The argument for the trustée would be quite convincing, viz. that 
the policies passed to the trustée as property which prior to the fil- 
ing of the pétition the bankrupt could hâve transferred or which could 
hâve been levied upon and sold as hisi but for the spécial proviso as 
to the policies of insurance. The question is one of the construction 
of this proviso in the statute. The Suprême Court, in Burlingham v. 
Grouse, pointed out that it had been construed by the courts in two 
différent ways, viz.: 

First, that ail policies on the life of a bankrupt payable to him or 
his estate were to be treated as being property which the bankrupt 
could hâve transferred, or which could hâve been levied on and sold 
as his, except that the bankrupt might retain those having a surrender 
value on paying this value to the trustée. The theory of this construc- 
tion was that Congress enacted the proviso as an exception out of 
spécial tenderness to the banlcrupt. We took this view in Re Cole- 
man, 136 Fed. 818, 69 C. C. A. 496; Matter of White, 174 Fed. 333, 
98 C. C. A. 205, 26 L. R. A. (N. S.) 451 ; Matter of Hettling, 175 Fed. 
65, 99 C. C. A. 87. 

Second, that no policies payable to the bankrupt or his estate passed 
to the trustée, except such as hâve a surrender value and they only 
to the extent of the surrender value, if the bankrupt or his représenta- 
tives or his assigns pay that amount to the trustée within the time pre- 
scribed. Subsequently, in Burlingham v. Grouse, 181 Fed. 479, 104 
C. G. A. 227, and in Re Judson, 192 Fed. 834, 113 G. G. A. 158, we 
took the latter view. The Suprême Gourt affirmed thèse décisions 
(Burlingham v. Grouse, 228 U. S. 459, 33 Sup. Gt. 564, 57 L. Ed. 920, 
46 L. R. A. [N. S.] 148; Everett v. Judson, 228 U. S. 474, 33 Sup. 
et. 568, 57 L. Ed. 927, 46 L. R. A. [N. S.] 154), proceeding upon the 
theory that in enacting the proviso Congress had in mind, not simply 
thés bankrupt, but the nature of life insurance. It was thought Gon- 
gress considered it questionable whether trustées ought to continue 
payment of premiums on policies which might run for years and so 
engage in a kind of spéculation, delaying the winding up of estâtes, 
contrary to one of the fundamental objects of the Bankruptcy Act. 
On the other hand, if the trustée did not hâve the funds to pay 
premiums, the bankrupt might lose his insurance. The proviso was 
regarded, not as an exception in favor of the bankrupt, but as addi- 
tional législation, not limited to the bankrupt, but extending to his 
assigns. The creditors were thought to receive enough if they re- 
ceived the surrender value. None of the policies in question is pay- 
able to the bankrupt or his estate. In the Hammel Gase we held that, 
though the bankrupt could hâve changed the beneficiary to himself 
and could then hâve borrowed the cash value of the policy from the 
company, he could not be compelled to do so. 
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This conclusion we think in line with the reasoning of the Suprême 
Court in Burlingham v. Crouse and in Everett v. Judson, and therefore 
the orders are affirmed. 

HOUGH, Circuit Judge (dissenting). The rule on this subject is 
set forth in one sentence from Burlingham v. Crouse, 228 U. S. at 
page 473, 33 Sup. Ct. 568, 57 L. Ed. 920, 46 L. R. A. (N. S.) 148, viz. : 

"As we hâve construed the statute, its purpose was to vest the surreniier 
value In the trustée for the beneflt of the credltors, and net otherwise to limit 
the bankrupt la dealing wlth his pollcy." 

In that case there was at the time of bankruptcy no surrender val- 
ue. Therefore there was nothing for the trustée to get. In Everett 
V. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 L. R. A. 
(N. S.) 154, there was a surrender value, and the trustée received it. 
In Re L. Hammel & Co., 221 Fed. 56, 57, 137 C. C. A. 80, 81, the 
policy possessed "no 'cash surrender value,' either provided for on its 
face, or established by concession and practice of the company." 
What we refused in that litigation was to compel the bankrupt to get 
the poHcy back from his wife and horrow upon it for the benefit of 
his estate. No other point was involved. 

Ail of the policies in this case hâve a cash surrender value, and 
the only reason why that value is thought not to flow into the bank- 
rupt's estate is the fact that the bankrupt prefers to keep the policies 
payable to beneficiaries chosen by himself, but whose rights he can 
cancel at will. This bankrupt is the assured; he is the only person 
who can obtain the surrender value; he can get it when he wants 
it, and no one else can. Samuel's property in thèse policies was trans- 
férable by him, was subject to be applied to the satisfaction of his 
debts under the laws of the state, and possessed (in the language of 
the Bankruptcy Act) "a cash surrender value payable to himself." 
It is so payable in equity, because he can get it — and bankruptcy is 
equity. 

Therefore the order should be reversed, under the construction of the 
act as above quoted. For thèse reasons, I dissent from the judgment 
of the court. 



PRDJUN V. UNITED STATES. 
(Circuit Court of Appeals, Slxth Circuit December 16, 1916.) 

No. 2813. 

1. Peostitution iS=>2 — White Slaves — Offenses. 

Where défendant entlced a glrl from one state to another for com- 
mercial Immoral purposes, but the glrl, though entlced to go, dld not know 
of the purpose for whlch she was intended, défendant was guilty of a 
violation of Whlte Slave Trafflc Act June 25, 1910, c. 395, 36 Stat. 825 
(Comp. St. 1913. |§ 8812-8819). 

DEd. Note. — For other cases, see Prostitution, Dec. Dlg. <ê=»2.] 

2. Cbiminal Law ©=3663 — Teial — Inspection of Documents. 

Where It Is proposed to Introduce In évidence a letter, It should be ten- 
dered to the opposing side for inspection as soon as identified. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. § 1602 ; Dec. 
Dig. (3=>663.] 

£=9For other cases gae Bama toplc & KEY-NXJMBER in ail Key-Numberad Digests & Indexe» 
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3. Ceiminal Law <S=>lie6%(l) — TeiaI/tInspection of Doottments. 

On cross-exarnlnatlon, a letter wrltten by the husband of the défendant 
In a forelgn tongue, wlth whlch defendant's attorney was unfamiliar, 
was ofCered; but the attorney's request that the translation be read to 
hlm before being read in open court was denied. Eeld that, as the let- 
ter went ohly to the credlbillty of thé wltnesa under cross-examlnation, ac- 
- cused was In no way prejudiced In cross-examination, and so the déniai 
of the request was not réversible error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3H&- 
8122 ; Dec. Dig. <g=»1166%(l).] 

4. Ceiminal Law <S=»1170%(5) — Appeal — Habitless Brrob. 

In a prosecution for violatlng the Whlte Slave TrafiSc Act, where 
a witness for the government on direci; examinatlon stated that défendant 
ran a dlsorderly house, the refusai of the court to requlre the witness to 
answer questions as to who had made complaints to him concerning the 
nature of the place was not réversible error, where the witness admitted 
that his statement was based on complaints made by others Uving in the 
locality. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3133 ; Dec. 
Dig. <g=»1170%(5).] 

In Error to the District Court of the United States for the Eastem 
District of Michigan ; Arthur J. Tuttle, Judge. 

Katherine Prdjun, alias Katherine Prodjan, was convicted of vio- 
lating the White Slave Act, and she brings error. Affirmed. 

I. J. Pettiford, of Détroit, Mich., for plaintiff in error. 
John E. Kinnane, U. S. Atty., of Détroit, Mich. 

Before KNAPPEN and DENISON» Circuit Judges, and McCALL, 
District Judge. 

McCALL, District Judge. This case was tried to a court and Jury 
on an indictment charging the appellant with violating the fourth sec- 
tion of the Act of Congress of June 25, 1910, commonly referred to 
as the "White Slave Traffic Act." There was a verdict of guilty and 
judgment of the court thereon. The case is hère on writ of error. 

There were 26 errors assigned, but only 3 were discussed either in 
the brief or at the hearing, and we shall consider only those discussed. 

[1] The twenty-sixth assignment is that the court erred in not di- 
recting a verdict in favor of the appellant, on the ground that the évi- 
dence does not support the charge in the indictment. Particularly is 
it urged that there is no évidence that the girl Zorka Adzics knew the 
purpose for which she was enticed to go from the city of Newark, 
Ohio, to the city of Détroit, Mich., and that such prior knowledge on 
her part must be shown before there could properly hâve been a con- 
viction. A line of cases, which it is not necessary to state, is cited to 
support this contention. We think they are not applicable. The court 
below correctly charged the jury in substance: If the appellant put 
the girl in question in such a frame of mind that she wanted to go and 
did go, if coupled with it was the purpose on the part of the appellant 

<S=>For other cases see same topic & KKY-NUMBER la aU Key-Numbered Digests & Indexes 
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that the girl should engage in prostitution — sexual immorality— when 
she got to Détroit, then that is an offense against the statute ; but with- 
out that pùrpose on the part of the appellant there would be no offense. 
An attentive examination of ail the évidence presejited in the record 
leads us to conclude that there is no merit in this assignaient. The 
jury were well warranted in finding that the défendant brought the 
girl in question into the state for purposes of sèxual immorality. 

[2] The eighteenth assignment rests upon the ground that the court 
refused the request of appellant's counsel to hâve the interpréter read 
to him a certain letter, to enable counsel to see whether it was ma- 
terial, before it was openly read (in translation) upon the trial. The 
letter in question purported to hâve been written by Steve Prdjun, 
husband of the appellant and a witness for her, to Zorka Adzics, a 
witness for the govemment, the girl whom, it was alleged, the appel- 
lant enticed to go from the city of Newark, in the state of Ohio, to the 
city of Détroit, in the state of Michigan, for certain immoral purposes. 
The letter was written in the Croatian language, with which counsel 
for the appellant was not familiar. It was translated for the court 
and jury by an interpréter. 

A letter so proposed to be introduced should be tendered to the oth- 
er side for inspection as soon as it has been identified. Morris v. Unit- 
ed States, 149 Fed. 123, 80 C. C. A. 112, 9 Ann. Cas. 558; United 
States v. Wong Quong Wong (D. C.) 94 Fed. 832 ; Boyd v. United 
States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746. In this way 
counsel is informed of the contents of the paper offered, and this is, 
as we think, the proper practice. 
. [3] In the case at bar, however, it would hâve been a mère formal- 
ity to hâve passed the letter in question to appellant's counsel, since 
he could not hâve read it. It is conceded that the proceedings on the 
trial were stenographically reported, and, on the letter being read, de- 
fendant's counsel had complète right of access to the translation. We 
hâve examined the contents of the letter, as its translation appears in 
the record, and are persuaded that the letter should hâve been admit- 
ted, had objection thereto been made, and that appellant was in no way 
prejudiced in cross-examination by the refusai to permit counsel to 
hear it translated before it was read aloud, especially since the con- 
tents of the letter go only to the credibility of the witness under cross- 
examination. There was thus no réversible error in the action com- 
plained of. . 

[4] The eleventh assignment is to the effect that the court erred in 
excluding certain questions asked William Black, a govemment wit- 
ness, on cross-examination. It appears that Black had charge of the 
supervision of the vice district in the city of Détroit, and, among other 
things, in reply to a question on direct examination, whether he knew 
anything "professionally" about defendant's house, said that it was a 
house of prostitution, giving, however, on direct examination, no tes- 
timony as to the source of such knowledge or information. On cross- 
examination he testified that he knew nothing about the character of 
the place previous to a "shooting" which occurred about December 
i9tlT ; that once before the arrest (which was made February 25th) he 
237 F.— 51 
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had been at the place on complaint of the neigHbors that défendant 
was running a disorderly house ; that he did not know who made the 
complaint, that he got it through the superintendent, and that was ail 
he knew about it. Being further cross-examined, he said he talked 
with some of the people who made the complaint about the place. In 
reply to a question whether he knew who they were, he said that one 
was Zagarach (who had already testified) ; that another suggested by 
the cross-examiner was not one of those who had complained, adding : 

"I hâve talked wlth several people, about whom I wlU not give Information, 
because they are people of the neighborhood, and they would not care to hâve 
me do so." 

In reply to a question whether he wished to say that the house was 
"a place of prostitution, because Mike Zagarach and somebody else 
came up to see you once and complained about it," he answered, "That 
is enough, isn't it? * * * They go there for that purpose." He 
made it clear, however, that his only knowledge was based upon the 
fact that "they told him it was true." Complaint is made of the exclu- 
sion of the inquiry as to what other persons witness talked to except 
Zagarach, and how many times "thèse people" were "to see you .about 
this place." We think that, in view of the entire examination, the ex- 
clusion of thèse questions worked no réversible error, if, indeed, it was 
not within the discrétion of the trial court 

We find no réversible error. Affirmed. 



NALITZKY et al. v. WILLIAMS. 

(Circuit Court of Appeals, Thlrd Circuit. December 6, 1916. Rehearing 
Denied January 8, 1917.) 

No. 2145. 

1. BxLLS AND Notes ®=>237 — ^Accommodation Indobseb — Liabilitt. 

One who indorsed, wlthout considération to himself, a note given in 
renewal of a one-name note, when the bank informed the maker that It 
could no longer accept a one-name note, made the Indorsement for the 
accommodation of the maker, not of the bank, and Is liable, though the 
bank knev^ that the indorser received no considération for his indorse- 
ment, under section 24 of the Negotlable Instruments Act of New Jersey (3 
Comp. St. N. J. 1910, p. 3732), creatlng a presumption of considération for 
a negotlable instrument, section 25 deflning value, and section 29 definlng 
an accommodation maker as one who has slgned the instrument, wlthout 
reçelvlng considération therefor, for the purpose of lendlng crédit to an- 
other party to the instrument. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dlg. §§ 563, 564, 
567-569; Dec. Dlg. ®=»237.] 

2. Evidence iS=b441(11) — ^Pabol Evidence — Vabyino Note — Patment in 1n- 

stallments. 

Paroi évidence is not admissible to vary the unqualifled terms of a note 
by proving an agreement that it might be pald off in installments. 

[Ed. Note.— For other cases, see Evidence," Cent. Dlg. §§ 1799-1812, 2043, 
2044; Dec. Dlg. ®=»441(11).] 

fi=3For other cases see same toplc & KEY-NVMBSR In ail Key-Numbered Dlgests & Indexe» 
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3. Biixs ANB Notes "5=3140— Liabilitt of Indorseb — Dischabge— Extension 
OF Time of Payment — Considération. 

An agreemeut by the bank that, if the maker of a past-due note would 
pay part of it, the bank would vvait for the balance, is based on no con- 
sidération, ànd Is not binding on the bank, and therefore does not relieve 
an accommodation Indofser from hls liability, even if he be considered 
only secondarily liable under Negotiable Instruments Act N. J. § 120, 
providing that a party secondarily liable shall be entitled to be dis- 
charged by auy agreement binding on the holder to extend the time of 
payment. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 355-359 ; 
Dec. Dig. <g=3l40.] 

In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Action by C. L. Williams, as receiver of the First National Bank of 
Bayonne, against Tudres Nalitzky and another. Judgment for plain- 
tiff, and défendants bring error. Afifirmed. 

J. L. Weinberg, of New York City, for plaintiflfs in error. 

Barber, Watson & Gibboney, of New York City (George M. Burditt 
and Stuart G. Gibboney, both of New York City, of counsel), for de- 
fendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges 

McPHERSON, Circuit Judge. This suit, brought on November 9, 
1914, by Christopher L. Williams, receiver of the First National Bank 
of Bayonne, is against Tudres Nalitzky, the maker, and David I. Nalitt, 
the indorser, of a promissory note in the usual commercial form for 
$2,100, dated November 24, 1913, and payable in two months. Pro- 
test was waived at maturity, two payments were afterwards made by 
Nalitzky — one of $50 on January 26, 1914, and the other of $500 on 
February 26 — and the receiver sues to recover the balance. The trial 
judge directed a verdict for the plaintifif, and this writ of error com- 
plains of his instruction, and also of certain rulings during the trial. 
The facts are few, and are not now in dispute: 

On May 19, 1913, Nalitzky was in debt to the bank on several sin- 
gle-name notes, and on that date united ail his obligations in one note 
for $2,300, upon which Nalitt became the accommodation indorser. 
Several renewals followed, $200 was paid on account, and the note 
now before us is the last of the séries. 

[ 1 ] The first défense is that the indorsement was an accommodation, 
not to the maker, but solely to the bank, which was obeying an officiai 
notice from a bank examiner that the single-name paper could no 
longer be permitted, and that Nalitzky must furnish an indorser. This 
défense has no merit, either in fact or in law. The accommodation was 
to Nalitzky, and not to the bank; and, although the bank knew that 
Nalitt received no considération for his indorsement, this is a matter 
of no importance. New Jersey Negotiable Instruments Act (3 Comp. 
Stat. N. J. 1910, p. 3732) §§ 24, 25, 29; Israël v. Gale, 174 U. S. 395, 
19 Sup. Ct. 768, 43 L. Ed. 1019. _^ 

iS=sFor otlier cases see sam* topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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[2] The second défense asserts that when the note was made the 
bank agreed that the debt might be paid off by small installments, $50 
or $75 — an agreement that would be violated if recovery were now 
permitted. Evidence to thîs effect was offered, but was correctiy re- 
jected; no authority need be cited for the proposition that the un- 
quahfied terms of the note cannot be thus varied by paroi testimony. 

[3] The remaining défense deserves a somewhat fuUer considéra- 
tion. Nahtzky testified that on February 26, 1914, the note being then 
overdue, he offered to pay, and did pay, $500 on account, but on the 
condition (which was agreed to, and was afterwards fulfiUed, by the 
bank) that the time of payment should be extended for six months 
from the date of maturity. The argument is that the îndorser was 
only a surety, and was discharged because he did not agrée to the ex- 
tension. The trial judge strack out the évidence, and the indorser com- 
plains of this ruling as erroneous. In our opinion the objection is not 
well founded. Precisely what position an accommodation indorser 
may occupy under the Negotiable Instruments Act, when the holder 
knows that he has received no considération, we do not find it neces- 
sary to décide. But one thing is certain ; he is either primarily liable, 
or secondarily liable (sections 60-69) ; and, whichever may be his true 
character, the methods by which he can be discharged are pointed out 
in sections 119 and 120. The most favorable aspect in which to re- 
gard him is as a person secondarily liable, and therefore entitled to be 
discharged under section 120: 

"By any agreement blndlng upon the holder to extend the time of payment, 
or to postpone the holder's right to enforce the instrument, • • • unless 
the right of recourse against such party is expressly reserved." 

Assuming, as we must, that the jury might hâve found the facts to 
be as Nalitzky testified, and assuming further — but solely for the pur- 
poses of this case — that Nalitt was only secondarily liable on the note, 
and was entitled to the protection of the clause quoted from section 
120, the narrow question is presented : Did the bank make a binding 
agreement to extend the time? The fatal defect in the évidence is 
that no considération for such a contract is shown, and therefore, al- 
though the agreement may hâve been formally entered into, it was a 
nudum pactum and tied the hands neither of the bank nor of the in- 
dorser. Nalitzky gave the bank no new considération of any kind, pe- 
cuniary or other ; he merely paid part of a debt that had matured, and, 
as ail of it was then payable, he was doing no more, but, on the con- 
trary, was doing less, than he was already bound to do. He neither 
undertook nor discharged any new obligation, and the bank gained 
no new légal advantage by accepting part of the debt when the whole 
of it was lawfully demandable. As the indorser could hâve paid what 
was due, either when the note matured or on any day thereafter, and 
could then hâve immediately pursued his own remedy against the mak- 
er, he suffered no in jury and was not discharged. The gênerai sub- 
ject is considered in th'e notes and cases to be found in 8 Corp. Jur. 
278, § 434; Crawford, Neg. Inst. (3d Ed.) 138; Cellers v. Lyons, 49 
Or. 186, 89 Pac. 426, 10 L. R. A. (N. S.) 133, 13 Ann. Cas. 997; Rog- 
ers v. Détroit Savings Bank, 146 Mich. 639, 110 N. W. 74, 18 L. R. 
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A. (N. s.) 534; Richards v. Market Exchange Bank Co., 81 Ohio St. 
348, 90 N. E. 1000, 26 L. R. A. (N. S.) 99; Northern State Bank of 
Grand Forks v. Bellamy, 19 N. D. 509, 125 N. W. 888, 31 L. R. A. 
(N. S.) 149; 3 Rul. Case Law, 1273, §§ 503-508. 
The judgment is affirmed. 



MEDINA VAI.LEY IRR. CO. v. SEEKATZ. 

(Circuit Court of Appeals, Fifth Circuit. December 15, 1918. Behearlng 
Denied January 9, 1917.) 

No. 2588. 

Eminent Domain iS=>134! — Condemnation — Damaoes — Evidencb. 

In a proceeding to condeinn land to form part of a réservoir to Impound 
water for irrigation purposes, the landowner, whUe entltled to damages 
for the value of his land for any purpose to which It could be devoted, Is 
nofr, his particular tract belng unavallable for a réservoir itself, entltled 
to recover damages on the basls of its value as réservoir property, after 
the exercise of the power of eminent domain by plaintiff, and so évidence 
of the value of the land for réservoir property viras Improperly received. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. § 356; 
Dec. Dlg. ®=>134.] 

In Error to the District Court of the United States for the Western 
District of Texas ; Thomas S. Maxey, Judge. 

Action by the Médina Valley Irrigation Company against F. P. 
Seekatz. There was a judgment for défendant for damages, and 
plaintiff brings error. Reversed. 

William Aubrey and Duval West, both of San Antonio, Tex. (De 
Montel & Fly, of Hondo, Tex., on the brief), for plaintifï in error. 

T. T. Vander Hoeven, E. P. Lipscomb, and C. L. Bass, ail of San 
Antonio, Tex., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

WALKER, Circuit Judge. The -plaintifï in error, the Médina Val- 
ley Irrigation Company, a corporation, claiming that it was lawfuUy 
authorized and empowered to establish, maintain, and operate an ir- 
rigation System by impounding the waters of the Médina river through 
the érection of dams and réservoirs, brought this suit against the 
défendant in error for the purpose of condemning for its use and 
as a part of its storage réservoir 573.44 acres of defendant's land in 
Médina county, Tex. The évidence adduced on the trial without con- 
tradiction showed that the land sought to be condemned in this suit 
consisted of several tracts, which were to be united with a large num- 
ber of other tracts of land owned by various persons, ail of which were 
required, and when united in one body were by the plaintiflf to be ap- 
plied to the construction and maintenance of an extensive réservoir 
to impound water to be used for the purposes of irrigation for the 
benefit of the public, and that the plaintiff was entitled to take said 

C=»For other casu »ea same topic & KBY-NUMBKR in ail Key-Numbered Digests & Indexes 
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land of the défendant by condemnation for said purposes and needed 
the same to complète said réservoir. 

Over objections duly made by the plaintiflf, several witnesses were 
permitted to testify as to the value of the land in question for réser- 
voir purposes. The witness Dillon was asked by defendant's counsel 
to estimate the value of the land in controversy, and to state what, 
in his opinion, the land of the défendant to be submerged by plain- 
tiff's réservoir was worth for agricultural purposes and grazing pur- 
poses, and for réservoir purposes. Thereupon the plaintiff objected 
to the witness embodying in his opinion of said value any value that 
said land possessed for réservoir purposes, for the reason that said 
évidence in that regard would be irrelevant, immaterial, and incom- 
pétent. This objection was overruled, the plaintifï duly excepting, and 
the witness,. in reply to the question, testified that, considering ail the 
uses he knew of that the land could be put to, both for agricultural 
purposes and for réservoir and grazing purposes, the tillable land to 
be submerged was worth $155 per acre, and the land that wns not 
tillable $150 per acre. Defendant's counsel asked the witness Car- 
penter the following question: 

"Assumlng that below plaintlffs lower or diversion dam there is, approxl- 
mately, 100,000 acres of land that could be put under irrigation by proper 
canals and ditches, that plaintiff's réservoir for impounding virater contains 
6,790 acres, that defendant's land sought in this case to be condemned forms 
part of said réservoir, that the water supply of said réservoir was suflicient 
to annually irrigate over 100,000 acres of land, that 58 acres of defendant's 
land was in actual cultivation, 192 acres was susceptible of cultivatlon, and 
the remainder grazing land, what, in yonr opinion, is the value of the entire 
tract of land sought in this case to be condemned?" 

The plaintiff objected to ail that part of the question having réf- 
érence to the value of the land for réservoir purposes, for the reason 
that said évidence was irrelevant, immaterial, and incompétent, and 
excepted to the action of the court in overruling this objection. In 
response to the question the witness testified that said land, in his 
opinion, would be worth from $100 to $200 per acre, and that he based 
his estimate of said value upon the amount of returns to be obtained 
from the land, and upon the value of other réservoir sites with which 
he was acquainted, and the priées at which they had been held, and 
how they had been considered by the people connected with them on 
both sides, and in this particular case, from the fact that each acre in 
the réservoir site will hold sufficient water for about 15 or 16 acres of 
land, or as many times as 6,700 is contained in 100,000. Taking that 
value to be the lowest, $100, any company going in would probably 
expect to gain 1,500 per cent, increase outside of expenses for eâch 
acre of which they might get the use in the réservoir ; that said valu- 
ation included its adaptability as a part of a réservoir site. 

The défendant was entitled to be paid the value of his land as it was 
held and owned by him, but was not entitled to a proportion of an 
advance in value of a much larger tract due to a union of his land 
with the lands of a number of other proprietors. The contest in 
this case was enough to show that it was not to be assumed that it 
was reasonably practicable, without an exercise of the power of emi- 
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nent domain, to bring together into one ownership the siindry parcels 
of land required to constitute the réservoir site, the value ôf which 
was deposed to. The défendant was not entitled to share in an en- 
hancement of value attributable to an expected exercise of that pow- 
er. New York v. Sage, 239 U. S. 57, 36 Sup. Ct. 25, 60 L. Ed. 143 ; 
McGovern v. New York, 229 U. S. 363, 33 Sup. Ct. 876, 57 L. Ed. 
1028, 46 L. R. A. (N. S.) 391 ; United States v. Chandler-Dunbar 
Company, 229 U. S. 53, 33 Sup. Ct. 667, 57 h. Ed. 1063. The Minne- 
sota Rate Cases, 230 U. S. 352, 455, 33 Sup. Ct. 729, 57 L. Ed. 151i; 
48 L. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18; Boston Chamber of 
Commerce v. Boston, 217 U. S. 189, 30 Sup. Ct. 459, 54 L. Ed. 725. 

It is not suggested that the defendant's land, standing by itself, was 
eligible as a water storage réservoir site. The fact tliat it was so 
situated as to be available for a union with other lands to make up 
a réservoir site may hâve had effect in adding to the amount obtain- 
able for it by the owner from some one desiring to buy it. It was 
open to the défendant to prove the market value of his land, by what- 
ever circumstances or influences that value may hâve been affected. 
But in the circumstances of the case the questions mentioned were 
calculated to elicit, and did elicit, estimâtes of value based, not upon a 
knowledge of what the land as the défendant owned it was worth, but 
upon opinions as to what it was or would be worth as a part of a rés- 
ervoir site, whether the union of ail the lands required for that pur- 
pose could or could not be brought about without an exercise of the 
power of eminent domain. The admission in évidence of such esti- 
mâtes of value involved the hypothesis that the défendant was entitled 
to the value which was added to his land by the condemnation 
of it, together with other lands, in behalf of another. Such 
estimâtes were based upon a considération- of contingencies which 
were too remote and spéculative to hâve any legitimate effect upon 
the valuation of the land as it was owned by the défendant, and the 
admission of évidence of them involved the unwarranted assumption 
that the défendant was entitled to share in an enhancement of value 
resulting from an exercise of the power of eminent domain. 

We are of opinion that the resuit of the rulings mentioned was to 
let in inadmissible évidence as to the value of the land sought to be 
condemned, and that those rulings, or at any rate the one last mea- 
tioned, constituted prejudicial error. 

Because of that error, the judgment under review is reversed. 
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rUDICKAR V. GLENN et al. 

In re ECONOMY MERCANTILE CO., Limited. 

(Circuit Court of Appeals, Mfth Circuit. December 11, 1916. Rehearlng 
Denied January 10, 1917.) 

No. 2962. 

1. COEPOBATIONS ®=»426(7) — ^ACTS OF Officers — Ratificatiow. 

Where a corporation, with full knowledge that one of Its offlcers had 
undertaken to renew a lease in its name, contlnued to occupy the prom- 
ises, paying rent, pursuant to the renewal agreement, and recognized that 
its oepupancy was under a lease unexpired at the time its pétition in 
bankniptcy was flled, by so stating in the schedules, the attempted re- 
newal by the otQcer, If not authorlzed, was ratifled by the corporation. 

[Ed. Note.— For otlier cases, see Corporations, Cent. Dig. §§ 1702, 1703, 
1713; Dec. Dig. <S=>426(7).] 

2. Bankeuptcy <ê=»191(1) — Liens — Validitt. 

Under Bankr. Act July l, 1898, c. 541, § 67d, 30 Stat 564 (Comp. St. 
1913, § 9651), declaring that liens given or aecepted In good faith, and 
not in contemplation or in fraud of the act, shall not be aXCected, the lien 
of a lessor of premlses used for mercantile purposes on the movables of 
the lessee to secure unpaid rent, as well as rent whlch may accrue during 
a term of a year after bankruptcy, given by Clv. Code La. art 2705, and 
. Act No. 128 of 1894, Is not affected by the bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 286, 290; 
Dec. Dig. <Si=»191(l).] 

3. Bankeuptcy <&=»191(1) — ^Liens — Enfoeckment. 

The lien of a lessor of premlses used for mercantile purposes for 
rent to accrue withln a year after bankruptcy, conferred by Clv. Code 
La. art. 2705, may be enforced as agalnst the lessee's movables, though the 
claim for the rent to accrue is not provable in bankruptcy, and the mov- 
ables passed into possession of the bankruptcy court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 286, 290; 
Dec Dig. <S=>191(1).] 

Appeal f rom the District Court of the United States for the Western 
District of Louisiana ; Aleck Boarman, Judge. 

In the matter of bankruptcy of the Economy Mercantile Company, 
Limited. The claim of Ernest Fudickar, which was contested by Walk- 
er Glenn, trustée, having been allowed by the référée, was largely dis- 
allowed by the District Court, and claimant appeals. Decree reversed. 

Allan Sholars, of Monroe, La. (Hudson, Potts, Bernstein & Sholars, 
of Monroe, La., on the brief), for appellant. 

Adolph Wolff and Percy Sandel, both of Monroe, La., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. At the time of the filing of the volun- 
tary pétition in bankruptcy by the Economy Mercantile Company on 
April 20, 1915, it occupied a building as the tenant of the appellant, 
Ernest Fudickar. The tenancy commenced under a written lease made 
in 1913 for a period of one year from June 15, 1913. By the terms 
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of that lease the lessee had the right to renew the lease for one or two 
years more at its option at the same rental, $200 per month. _ By a 
written communication, addressed to the lessor and signed with the 
name of the lessee corporation by one of îts officers, the lessor was 
notified on May 23, 1914, that, in accordance with the provision of the 
original lease, the lessee accepted the leased premises for a period of 
two years at the rate of $200 per month. The lessee continued to oc- 
cupy the premises, paid the stipulated rent to January 15, 1915, and its 
schedule, filed with its pétition, of creditors to whom priority is se- 
cured by law, contained this item : 

"Kent due E. Fudickar, eamed rent, $600.00. Contract expires May 15, 1916, 
at $200 per month." 

Fudickar filed a priority claim in the bankruptcy proceeding for the 
sum of $3,400, for rent at $200 per month from January 15, 1915, to 
June 15, 1916, asserting a lien upon the stock of goods, fixtures, and 
furniture in the leased premises. The référée allowed this claim to the 
extent of $3,126.70, being the stipulated rent to the date of the adjudi- 
cation of bankruptcy, May 4, 1915, and for one year from that time. 
The District Court reversed this order to the extent of disallowing ail 
rent accruing under the contract of lease after the filing of the pétition 
in bankruptcy. The appeal is from the decree to this eiïect. 

[ 1 ] We do not think that there is any merit in the contention that 
the bankrupt corporation did not bind itself by a renewal of the lease 
for two years. With f ull knowledge of the facts, it acquiesced in the 
act of its officer, who undertook to renew the lease in its name. It 
continued to occupy the premises, paid rent pursuant to the renewal 
agreement, and recognized that its occupation of the premises was un- 
der a lease which was unexpired at the time the pétition in bankruptcy 
was filed. Assuming that the corporation did not authorize the mak- 
ing of the renewal contract, yet its adoption or ratification of that con- 
tract was sufficiently shown. 

[2, 3] The Louisiana law gives to a lessor, for the payment of his 
rent, a lien or privilège and right of pledge on the movable eflfects of 
the lessee which are f ound on the property leased ; but, in the case of 
the failure or death of a lessee of a building used wholly or in part 
for mercantile purposes, the right so given "shall not extend* * * * 
in such a way as to secure rent for a term of more than one year after 
such failure or death." Merrick's Revised Civil Code of Louisiana, 
art. 2705 ; Acts of Louisiana, 1894, No. 128, p. 163. An efïect of the 
lease, which had more than a year to run when the bankruptcy occur- 
red, was to give the lessor a lien or privilège on the eflfects of the 
lessee f ound on the property leased for the unpaid rent already accrued 
at that time and for the rent for a term of one year after the bank- 
ruptcy. Trager Co. v. Cavaroc Co., Ltd., 124 La. 611, 50 South. 598. 
The lien so attaching under the state law as a resuit of the lease con- 
tract is one which the provision of section 67d of the Bankruptcy Act 
saves from being affected by that act. 

Whether a claim for the rent accruing by the terms of the lease 
after the date of the bankruptcy does or does not constitute a provable 
and allowable claim against the estate in bankruptcy as a whole, so 
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much of that estate as is subject to the lien in f avor of the lessor re- 
mains subject to that lien, notwithstanding the lessee's bankruptcy, and 
that lien is^ enforceable aga^inst the property subject to it, which cornes 
into the possession of the bankruptcy court. Relief cannot properly 
be denied to one asserting a valid subsisting lien on property, or the 
proceeds of it, in the court's possession. The conclusion is that the ap- 
pellant had a lien on so much o£ thé bankrupt's estate as consisted of 
the stock of goods, fixtures, and furniture in the leased premises for 
the stipulated rent accrued at the date of the bankruptcy, and also for 
the rent for one year from that time. Martin v. Orgain, 174 Fed. 772, 
98 C. C. A. 246; Henderson v. Mayer, 225 U. S. 631, 32 Sup. Ct. 699, 
56 L. Ed. 1233 ; In re Southern Hardware & Supply Co. (D. C.) 210 
Ped. 381. 
The decree appealed from is reversed. 



EOSEN et al. y. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 43. 

WlTHESSES <S=»48(2) COMPETENCT PEBSONS OONVICTED OF OKIME. 

One convleted of f orgery in the state court while a minor, and seB- 
tenced to tlie reformatory for indeterminate sentence, is a compétent 
witness. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. § 111; Dec. Dig. 
®=548(2).] 

Ward, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Théodore S. Rosen and Abraham Wagner were convicted of tam- 
pering with the United States mail, and they bring error. Affirmed. 

Meier Steinbrink, of Brooklyn, N. Y., for plaintiff in error Rosen. 

Bick & Freedman, of Brooklyn, N. Y., for plaintifï in error Wagner. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y. 

Before «OXE, WARD, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. On the trial of Rosen and Wagner, indict- 
ed for tampering with the United States mail, a witness named Broder 
was called by the government. He was jointly indicted with Rosen 
and Wagner and pleaded guilty. The record of his conviction in the 
General Sessions of New York of the crime of forgery in the sec- 
ond degree was ofifered in évidence. Objection was taken by défend- 
ants to Broder's competency as a witness but it was overruled. Was 
Broder a compétent witness? He was at the time of his trial about 
18 years of âge and was sent to the Elmira Reformatory. No time 
limit was fixed by his sentence. The trial judge in the case at bar 
considered it the équivalent of a suspended sentence. We are unable 
to find an authority exactly in point but we think the décision in the 
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court below was in accordance with the Irend of modem opinion. 
Broder was not of âge at the time and was convicted of the crime 
of forgery. Sending him to Elmira was for the purpose of reform- 
ing him if possible and should not hâve the stigma of a prison sentence 
for a term of years. The theory upon which Elmira was founded and 
is operated was to reform and save young men who hâve, perhaps, 
thoughtlessly entered upon a career of wrongdcing. It is a school, 
and reformatory; it is not a prison. It would be a misfortUne if it 
were held that proof of a sentence to Elmira alone disqaulifies a wit- 
ness and stigmatizes him for ail time a person unworthy of credencè. 

The raison d'être of the reformatory is to bring about the direct 
opposite of this: It is to reform and not to punish; to uplift, en-? 
courage and help the young men sent there. 

We know of no case where a commitment to Elmira has been held 
to disqualify a witness and see no reason why an exception should 
be made of the présent case. 

The tendency of modem thought is towards the abolition of the 
archaic rules which undertook to déclare, arbitrarily, who were 
and who were not entitled to credencè as witnesses and who should 
be absolutely debarred f rom taking the stand. Ail this is changed and 
now in most enlightened and progressive jurisdictions the tendency 
is to receive ail the testimony bearing upon the issue, irrespective of 
the character of the witness who gives it. Proof of the commission of 
a crime discrédits a witness but it does not absolutely exclude him 
from the witness stand. 

The judgment is affirmed. 

HOUGH, Circuit Judge, concurs in resuit. 

WARD, Circuit Judge (dissenting). The question in this case is 
purely one of évidence, viz., Did the judgment of conviction of Broder 
in the courts of the state of New York of the crime of forgery on 
his own confession make him incompétent as a witness in a criminal 
action in the District Court of the United States sitting in the state 
of New York ? It has been f requently decided by the Suprême Court 
that the laws of the state in which the action is tried as to évidence do 
no apply to criminal cases in the courts of the United States. There 
being no fédéral statute regulating the subject, it must be determined 
in the fédéral courts by the common law existing in the state of New 
York at the time of the enactraent of the Judiciary Act in 1789. Unit- 
ed States v. Reid, 12 How. 361, 13 L. Ed. 1023. See, also, Moore v 
United States, 91 U. S. 271, 23 L. Ed. 346; Schreiber v. Sharpless. 
110 U. S. 76, 3 Sup. Ct. 423, 28 L. Ed. 65; United Copper Securities 
Co. v. Amalgamated, 232 Fed. 574, 146 C. C. A. 532. By that com- 
mon law witnesses who were infamous were incompétent, and those 
who had been convicted of treason, felony, or crimen falsi were in- 
famous. Greenleaf on Evidence, § 373. 

In Logan v. United States, 144 U. S. 263, 298-303, 12 Sup. Ct. 
617, 36 L. Ed. 429, it was held that the competency of witnesses in a 
criminal case tried in the Circuit Court of the United States for the 
Northern District of Texas was governed, not by the law of Texas, 
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but by the common law. A witness who had been convîcted of feloni- 
ous homicide in the courts of North Carolina was held compétent, 
apparently on the ground that any disqualification created by the laws 
of North Carolina could hâve no effect beyond the limits of that 
State. A witness who had been convicted of larceny in the courts of 
Texas was also held compétent because he had received a full and un- 
conditional pardon from the Governor. If the question of competency 
was to be decided by the common law, as the court held, it would 
seem as if both witnesses should hâve been held incompétent, because 
the judgment of conviction in each case showed that the witness had 
been convicted of an offense which was a felony at common law ren- 
dering him infamous. However this may be, it cannot be assumed 
that the court intended to départ from its prior décisions. 

There is no question in this case of enforcing the judgment of the 
State court. It has been completely enforced. The question is as to 
its effect when offered in évidence. That a judgment of conviction in 
a State court should hâve one quality as évidence in the state courts 
and quite a différent one in the fédéral courts is not illogical. When 
the sovereigns differ, one must yield ; and the Suprême Court -has 
persistently held that Congress did not intend the states to control 
in respect to évidence in criminal cases. Broder, the witness in this 
case, had been convicted in a court of the state of New York of what 
was at common law crimen falsi, viz., forgery. As the judgment 
had not been reversed and he had not been pardoned, his testimony 
should hâve been excluded. Such is the rule in the fédéral courts, 
though not in the courts of New York. If it is antiquated, and the 
judgment of conviction should go only to the credibility of a witness, 
Congress and not the courts should make the change. This was the 
view taken in a similar case by the Circuit Court of Appeals for the 
Eighth Circuit in Maxey v. United States, 207 Fed. 327, 125 C, C. 
A. 77. 
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STANKUS V. JAMISON. 
(Circuit Court ot Appeals, Second Circuit. November 14, 1916.) 

No. 28. 

Shipping i9=>84(1) — Injuries to Stevedoee — Liabilitt of Mastbr. 

A stevedore, employed to remove a cargo of sugar belonging to défend- 
ant from the ship of another, caunot recover from défendant for injuries 
received by reason of defects in the hatch of the shlp; défendant hav- 
Ing no control over tlie ship, and not belng responslble for Its faulty con- 
struction or dllapidated condition. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. S 349 ; Dec Dlg. 
<S=84(1).J 

Ward, Circuit Judge, dissenting. 

In Error to tlie District Court of the United States for the Eastern 
District of New York. 

Action by George Stankus against William A. Jamison. There was 
a judgment for défendant, and plaintifï brings error. Affirmed. 

On writ of error by the plaintiff below to review a judgment which 
was entered after a décision dismissing the complaint at the close of 
the évidence. The action was brought to recover damages for in- 
juries received by reason of the alleged négligence of the défendant, 
who is a member of the firm of Arbuckle Bros., which firm employed 
the plaintiff. The accident occurred by reason of the falling of a hatch 
cover on the steamship Paloma of the Munson Line while at the Ar- 
buckle dock. The plaintiff asserts that the falling of the hatch was 
caused by the alleged négligence of the défendant. 

Baltrus Yankaus, of New York City, for plaintiff in error. 
E. A. Jones, of New York City, for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). The plain- 
tiff sues a member of the firm of Arbuckle Bros, for injuries sustained 
by reason of their alleged négligence while he was engaged, as the 
Arbuckles' servant, in unloading a cargo of their sugar from the Mun- 
son Line steamship Paloma. It is alleged that while removing the 
hatch covers one of them gave way and the plaintiff was thrown into 
the hold and received the injuries complained of. It is not pretended 
that the défendant had any interest in the ship or authority over it or 
in the construction of the hatch or the removal of the cover. The 
plaintiff was there as the servant of Arbuckle Bros, to unload their 
sugar. The défendant had no authority over the ship and is not re- 
sponsible for its alleged faulty construction or dilapidated condition. 
He had nothing to do with the ship, its construction or its manage- 
ment. If a traveler gives his baggage check to his coachman with 
instructions to secure the trunk and deliver it at the owner's home and 
the coachman is injured by reason of a faulty construction of the 
baggage car, it seems too plain for argument that the traveler cannot 

^=9For other cases see same topic & KEY-NUMBËR in aU Key-Numbered Digesta & Indexes 
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be held liable. So in the présent case Mr. Jamison is no more to blâme 
for the injury than the bookkeeper in his office. If the défendant 
had been the charterer of the ship or charged with any duty regarding 
its construction, repairs or management, a différent question might be 
presented. But we are unable to discover any duty which the défend- 
ant, as an individual or as a member of the firm of Arbuckle Bros., 
owed to the plairitiff or to any one else, to inspect the Munson Line's 
ships, thc'ir hatches, strongbacks or hatch cover, 
The judgment is affirmed with costs. 

WARD, Circuit Judge (dissenting). The notice under the New 
York Employers' LiabiHty Act (Consol. Laws, c. 31, §§ 200-204) in 
this case was fatally defective in not charging any négligence against 
the défendant (Rodzborski v. American Sugar Refining Go., 210 N. 
Y. 262, 104 N. E. 616), so that the plaintiff was left to his common- 
law rights. The defendant's firm was acting as stevedores in unload- 
ing the vessel and the plaintiff was employed by them in this work. 
The common law imposed upon them the duty of exercising ordinary 
and reasonable care to furnish the plaintiff a saf e place in which to 
do the work. The hatch and also the hatch cover which fell, result- 
ing in injuries to the plaintiff, were in their custody and control for the 
purpose of the work they were doing. There was évidence that the 
place wâs unsafe and the employers were under the duty of ex- 
ercising some care by inspection or otherwise in respect to it. Balti- 
more & P. R. Co. V. Mackey, 157 U. S. 72, 15 Sup. Ct. 491, 39 L. 
Ed. 624. 

I think it was for the jury to say whether the défendant had ex- 
ercised ordinary and reasonable care, and that therefore the judgment 
should be feversed. 
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FREEMAN v. UNITJSD STATES. 
(Circuit Court of Appeals, Second Circuit October 6, 1916.) 

CBmiNAL Law iS=>168 — Trial — Former Jeopabdt. 

Durlng the trial of a crlmlnal prosecution, the judge became 111 and 
unable to proceed. Under an order provlding that the trial mlglit pro- 
ceed before another judge, If défendant consented, the trial was con- 
tlnued; défendant consentlng. Held that, as defendant's consent result- 
ed in the continuation of the trial, and as the proceedings after substitu- 
tion of Judges were on appeal declared nuUitles, such proceedings dld 
not coustitute former jeopardy, entltling défendant to discharge. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 290-303 ; 
Dec. Dig. <®=>168.] 

On motion for modification of mandate of reversai. Motion de- 
nied, and former opinion upheld. 

For former opinion, see 227 Fed. 732, 142 C. C. A. 256. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The défendant, whose conviction in this case we 
hâve heretofore reversed (227 Fed. 732, 142 C. C. A. 256), moves that 
the mandate of reversai be recalled and modified, so as to direct his 
discharge. His theory is"that there should not be a new trial, because 
he has already been once in jeopardy, and to try him again would 
be a violation of the Fifth Amendment to the Constitution. 

As we hâve already held that ail proceedings before the judge sub- 
stituted for the trial judge were nuUities, the défendant has not been 
in jeopardy because of the verdict, judgment, or sentence. No doubt 
he was in jeopardy down to the time the trial judge withdrew from 
the case, but the jury in a criminal case may be discharged because 
of the judge's inability to proceed with the trial on account of ill- 
ness, and in such event the défendant is not in jeopardy and may be 
tried again. 

The grave illness of the trial judge and his inability to proceed 
were facts certified to by two physicians and found by the three re- 
maining judges of the District Court in a formai order. The de- 
fendant asked for no further proof, offered none, and made no ob- 
jection. His présent contention that the proof was insufficient is 
wholly without merit. 

The same order provided that the trial might proceed before an- 
other judge, if the défendants consented thereto. It was as fully im- 
plied in this order, as if it had been expressly stated, that the trial 
would be terminated in the usual way by the discharge of the jury, 
if the défendants did not consent. 

The défendants did consent to proceed, and by his consent this de- 
fendant made it impossible to discharge the jury, waived his right 
to hâve them discharged, and cannot now claim to hâve been in jeop- 
ardy because they were not discharged. 

For thèse reasons, the motion is denied. 

<g=:5For other cases see same topic & KEY-NUMBEH In ail Key-Numbered Digests & Indexes 



816 2S7 FEDERAL BBFORTEB 

DELAWARB, L. & W. B. GO, T. MEAEBS. 

(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 23. 

Masteb and Skbvaht «8=9286(27) — iKJtJBiES To Seevant — ^Actions— JuBT 
Question. 

The question of the négligence of défendant in allowing one of its 
ferryboats to strlke a rack adjacent to a shed, from which a servant was 
ttarown and kUl$d, helo^ under the évidence, for tbç Jury. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dig. § 1032 ; 
Dec. Dig, <S=»286(27),] 

In Error to the District Court of the United States for the East- 
em District of New York. 

Action by Bridget Meares, as administratrix, etc., against the Dela- 
ware, Lackawanna & Western Railroad Company. There was a judg- 
ment for plaintiflf, and défendant brings error. Affirmed. 

W. S. Jenney and A. J. McMahon, both of New York City, for 
plaintiff in error. 

George F. Hickey, of New York City, for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

CCfXE, Circuit Judge. The plaintifï's intestate was killed by be- 
ing thrown from a shed belonging to the New York Central Railroad 
Company while he was engaged in repairing the roof. The négligence 
of the défendant and of the plaintiff's intestate were questions 
of fact for the jury and were submitted in a charge of unusual clear- 
ness and ability. The testimony clearly pointed to défendant as the 
négligent party in permitting one of its ferryboats to strike the rack 
next to the shed upon which the deceased was employed. No other 
cause for the fall from the roof is shown and the jar of the colliding 
f erryboat was amply suflficient to cause the fall. There can be no 
doubt that those riavigating the ferryboat could see the men working 
on the roof of the Central Raîlroad's pier when approaching it from 
the river. The photograph, Exhibit B, showing a ferryboat approach- 
ing the pier demonstrates this proposition beyond the peradventure of 
a doubt. Indeed, the master of the Elmira admits that he saw men 
working on the roof of the New York Central pier. Knowing this and 
knowing also that his boat might strike the rack with such force as to 
jar the shed, he gave no warning signal of his approach. Without 
adéquate warning he came on with unusual speed and struck the rack 
a severe blow which was sufficient to account for the fall from the shed 
and the death of the plaintiff's intestate. 

The question of the defendant's négligence and of the contributory 
négligence of the plaintiff's intestate were clearly for the jury. There 
being ample évidence to sustain the verdict reached, we would not 
be justified in setting it aside. 

The judgment is affirmed with costs. 

©=>For othier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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In re CONROY. 
(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 60. 

Bankbuptcy <ê=9424 — Dischabqe — ^Debts Dischabgkd. 

A judgment for damages, based on a wllllul and mallclous assault In- 
fllcted by the bankrupt on the person of plalntiff, Is not discharged by 
the adjudication in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 787, 818; 
Dec. Dig. <@=»424.] 

Pétition to Revise Order of District Court ofthe United States for 
the Southern District of New York. 

In the matter of the bankruptcy of John Conroy. Pétition by the 
bankrupt to revise an order vacating an order restraining' James E. 
Connolly from continuing supplementary proceedings on a judgment 
recovered in the state court. Affirmed. 

Frankhn Bien, of New York City, for petitioner. 
W. S. Evans, of New York City, for respondent. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. This matter comes hère on appeal from an order 
of the United States District Court for the Southern District of New 
York, which vacated an order restraining James E. Connolly from con- 
tinuing supplementary proceedings granted by the Suprême Court of 
New York in an action in which the plaintifï, Connolly, obtained a 
judgment against the bankrupt for $2,653.85. The judgment was ob- 
tained prior to the filing of the pétition in bankruptcy, and is for dam- 
ages sustained by the plaintifï by reason of a willful and malicious as- 
sault made upon him by the bankrupt. 

The question hère presented is whether a party holding such a judg- 
ment may proceed to enforce it in the court in which it was obtained 
upon the ground that the action was to recover damages occasioned by 
a malicious and willful injury and is not a claim that can be discharged 
in bankruptcy. There can be no doubt as to the character of the action 
in the state court. It was brought to recover damages for a malicious 
assault and injury inflicted by the bankrupt upon the person of the 
plaintiff. It is, we think, well settled that such a judgment is not dis- 
charged in bankruptcy. The question is discussed and decided in 
Thompson v. Judy, 169 Fed. 553, 95 C. C. A. 51, and, as we agrée with 
the conclusion there reached, we consider further discussion unneces- 
sary. 

The order appealed from is affirmed, with costs. 

<@33For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
237 F.— 52 
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VULCAN SOOT CLEANBR CO. v. DIAMOND POWER SPECIALTY 00. 

(Circuit Court of Appeals, Sixth Circuit. November 8, 1916.) 

No. 2839. 

1. Patents iS=53328— Invention— Soot Cleaneb fob Stbam Boilebs. 

The Elchelberger patent. No. 705,912, for soot cleaners for steam boilera 
adàpted for use In water tube boilers, Is void for laçk of invention In 
vlew of the prier art. 

2. Patents <S=»,328 — Invention— Boiier Flxje Oleaner. 

The Eichelberger & Hlbner patent, No. 987,450, for a boiler flue cleaner 
for use In flre tube bollers, is void for lack of Invention In vlew of the 
prier art 

Appeal ffom the District Court of the United States for the South- 
ern Division of the Eastem District of Michigan; Arthur J. Tuttle, 
Judge. _ ■ 

Suit in equity by the Vulcan Soot Cleaner Company against the 
Diamond Power Specialty Company. Decree for défendant as to two 
patents in suit, and complainant appeals. Affirmed. 

The following is the opinion of Tuttle, District Judge : 

The complainant herein ovras letters patent of the United States No. 
705,912, issued July 29, 1902, to W. Eichelberger, for soot cleaners for steam 
boilers. This is a type of soot blower or soot cleaner adapted for the clasa 
of steam boilers known as "water tube." A certain installation of a soot 
cleaner on a boiler of this class, known herein as the "Eairview puruping sta- 
tion Installation," as made by défendant, Is alleged by the complainant to In- 
fringe this patent. 

The complainant also owns United States letters patent No. 885,563, dated 
June 4, 1907, and United States letters patent No. 987,450, dated March 21, 
1911, both issued to W. Eichelberger and E. D. Hlbner for boiler Hue cleaners 
or soot cleaners adapted for use with the "flre tube" class of boilers. In con- 
tradistlnction to the "water tube" boilers referred to in connection with the 
first-named patent Thèse two latter patents are further restricted to vertical 
"flre tube" bollers. They are both alleged to be Infringed by a certain con- 
struction made by the défendant, as evidenced by a certain exhiblt "Blue Prlnt 
1-654." 

As the device dlsclosed by the first-named patent and the boiler to which It 
is applled is entlrely distinct from the devices covered by the two second 
patents and the bollers to which the same are applled, and as the experts 
for the respective parties and the counsel for the respective parties hâve 
referred to thèse and treated them separately, the same course is herein fol- 
lowed. 

United States patent No. 705,912, to W. Eichelberger, provides means for 
removing deposits of carbon or soot from the interior surface of a boiler, 
which, if allowed to remain, would deleterlously affect the action of the boiler 
in the production of steam. The type of boiler on which the device Is shown 
Is "water tube," wherein upper headers or steam drums are connected to 
lower headers and mud drums by water tubes extending between them. The 
particular boiler which the inventer has chosen to illustrate as one whieb 
may be operated upon by his device is known by the trade-name of "Stirling," 
and the évidence shows that such a boiler may hâve two or more headers 
connected to one or more lower headers by sets of water tubes, ail so ai- 
ranged that tlie gases of combustion are led from the boiler furnace over and 
between the water tubes to the boiler stack. The Inventor, however, does noc 

€=:7For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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restrict hls soot eleaner to any partlcular type of such boller, but says that It 
may be used on any one of many other styles of bollers of thls class. 

At varions places in the boiler where space is naturally provlded, and where 
]X)ssibly the device will be most effective, rotatable steam pipes or headera 
are mounted across the spaces or passes of the boller that are traversed by 
the gases, and are each provided veith means in the form of a handle or hand 
wheel whereby jet nozzles extending laterally fi-om the pipe" may be turned 
so as to direct jets of steam or air that issue therefrom, agalnst and along 
and betvceen the varions water tubes and parts of the boiler, so tl^t any soot 
or other forelgn material deposited thereon Is dislodged. Thèse headers or 
jet pipes are supplied from a steam Une from the boiler itself or irom any 
other source of supply, or an air Une from any suitable source of compressed 
air or the like. In the antual construction of eleaner shown by the patent, 
there are four headers, two of whieh are rotatable, a third one either flxed or 
rotatable, and the fourth flxed ; the fixed pipe or pipes therefor discharging 
the jets only in a predetermined manner. Oomplainant bas declared upon 
the first two claims of this patent, and thèse are the only ones considered. 

Among the varions patents whieh are relied on by the défense, soot cleaners 
or blowers are shown mounted on varions types of water tube bollers, includ- 
ing the boiler of the patent, ail of the same gênerai class, so far as having 
upper and lower niembers conneeted by water tubes are concerned; the clean- 
ers consisting of rotatable jet pipes disposed in and across or along the passes 
of the boiler, so as to command and sweei) the water tubes which conneet the, 
upper and lower members of the boilers. Such patents show that It was not 
by any means new thus to equip boilers with one or more rotatable or flxed' 
multiple jet pipes or headers. | 

TJnited States patent No. 398,749, to Rlce & Volkman, plctures identically 
the same blower unit construction as the Eichelberger patent. No. 705.912,' 
in the form of a jet pipe having a plurality of latéral jets and means for 
turning the pipe. In the Clark & King TJnited States patents Nos. 404,825 and 
404,344, both issued In 1889, there is seen the gênerai type of boiler, consisting 
of upper and lower members conneeted by water tubes, and the same gênerai 
type of soot eleaner, consisting of rotatable and flxed multiple jet pipes ar- 
rangea across the passes of the boiler transversely to the water tubes. In 
thèse Clark & King patents are statements to the effect that the inventors 
thereof intended to use as many of thèse pipes, either flxed or rotatable as 
were necessary, dépendent on the boilers. 

In United States patent to Reynolds, No. 485,299 of 1892, there is another 
disclosure of the use of multiple jet pipes on a boiler of the gênerai class 
shown in the patent In suit, and In a Stirllng patent, No. 407,260, which Is- 
sued after the Clark & King patents, there is a soot eleaner in the shape of 
an oscillatory tube having elongated nozzles extended up between the water 
tubes of a Stirling boiler, to be moved back and forth to command certain por- 
tions of the boiler passes. United States patent to Hoxie, No. 585,950, dis- 
closes a séries of dlstributing pipes or headers. 

It Is clear that prier to the Eichelberger patent, No. 705,912, the subject- 
matter of the claims was disclosed in prior patents which were not cited by 
the Patent Office. Any one, by the exercise of mechanical adaptability or 
skill, might arrange thèse blowers In the manner illustrated in the Eichel- 
berger patent, and do this wlthout the exercise of any inventive skill. It is 
therefore held that claims 1 and 2 of the patent are Invalid. 

In patent No. 855,56.^, to W. Eichelberger and E. D. Hibner, Issued June 4, 
1907, there is a type of flue eleaner that is usable on boilers of the fire tube 
type, as distinguished from bollers of the water tube type. Furthermore, 
this patent, according to the file wrapper and the hlstory of the patent, is 
limited to the application of such a blower to vertical flue boilers, and as 
illustrated in the drawings and referred to in the spécification of the particu- 
lar kind known commercially as the "Blanning" boiler. The boller conslsts 
primarlly of an upright shell having a combustion ciiamber at the lower end 
and a smoke box at the upper end, with the^intervenlng water space between 
the upper and lower flue sheets traversed' by closely spaced fire tubes or 
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flues, through whlch the gases of combustion pass upwardly to the combus- 
tion chamber. In discusslng thls patent complalnant had Its expert pass upon 
claims 2, 3, and 5 as belng représentative, and for the purposes of thls opinion 
thèse are the only elalms that are consldered. The type of blower or cleaner 
covered by thèse claims Is substantially a horizontal rotatable arm or header, 
supported at ope end by & steam supply pipe that Is dlsposed in the smoke 
chamber, so as' to permit the horizontal arm or header to be swiing over the 
outlet ends of the flues and thereby direct jets down lato the flues agalnst 
the natural draft, from jet openlngs or nozzles In the lower sldes of the hori- 
zontîQ arm, when steam or compressed air Is admltted through the supportlng 
feed pipe. By means of a conveniently dlsposed handle above the flre box, 
the operator may cause the horizontal arm to traverse or sweep over the en- 
tlre flue sheet, and henee direct jets Into ail of the flues. 

À number of patents hâve been clted by the défense as showlng thls con- 
struction appUed to bollers that are not provlded wlth vertical flues. For 
example^ Johnson, No. 604,397, shows one type of blower on a horizontal flue 
boller discharglng Into the outlet ends of the flues agalnst the draft. Hodge, 
No. 720,252, shows a jet pipe that Is rotatable and discharges Into the hori- 
zontal flues or flre tubes, but In a direction wlth the draft; that Is, into the 
Inlet ends of the flues. Another Hodge patent. No. 793,834, discloses the same 
situation. Prescott, No. 838,898, also shows a rotatable arm discharglng into 
the outlet ends of horizontal flues. Nowhere In the art, however, is shown 
a blower, either of the multiple jet or single jet type, mounted on a vertical 
flue boller to discharge into the outlet ends of the flues. A number of other 
patents hâve been clted both in fumaces and in regeneratlve stoves of différent 
types, the latter belng of course in an alUed art; but there do not seem to 
be any dlsclosures whlch sustain the défense of nonpatentablllty. It Is held 
that claims 2, 3, and 5 that hâve been dlseussed by the complalnant are valld, 
and are Infringed by the defendant's structure shown In "Blue Print 1-654." 
■ Patent No. 987,450, to Elchelberger & Hlbner, of March 21, 1911, Is substan- 
tially for the same flue cleaner as In patent No. 855,563, with the horizontal 
arms rotatably mounted in the smoke box of an upright boller of the flre tube 
or flue tube type, and speclflcally shown herein as a Manning bolier. In ad- 
dition to thèse éléments whlch are shown In the other patents, there Is 
mechanism for turnlng the horizontal Jet arm to sweep the flues, that ex- 
tends ovfer the top and down the sldes of the boller, so as to operate the jet 
tube from below. 

In View of the faet that It Is old in numerous déviées. In boiler attachments, 
and In f umace attachments, to operate flue dampers, steam valves, and other 
devlees from a distance, It cannot be seen that extendlng operatlng means 
from the top of the boiler to a convenlent spot constltutes invention. The 
mechanism set up in clalm 1 of the patent (the only elaim relied on by the 
complalnant), to wit, "a sultably mounted shaft extendlng at right angles to 
the rotative pipe and gearlng between the inner end of said shaft and blower 
arm," Is of course old. Means conuected to the outer end of such shaft for 
rotatlng the same, whlch mlght take any form under the terras of the claim, 
is manifestly disclosed in any one of a number of old and weil-known devlees. 
It is therefore held that patent No. 987,450, to Elchelberger & Hlbner, is in- 
valid. Because of thls conclusion there is no necesslty of comparing the struc- 
tures of the last-discussed patent and of the Manning type blower of the 
défendant before alluded to. 

The blU is therefore disinlssed as to patents Nos. 705,912 and 987,450. Pat- 
ent No. 855,563, is held valld and Infringed as to claims 2, 3, and 5. Défend- 
ant wlll pay sollcitor's fées and clerk's costs, to be taxed; costs of record 
before the court to be divided- A decree wlll be entered accordingly, and re- 
ferrlng the matter of profits to a master to ascertain and report. 

J. B. Connolly and T. À. Connol'.y, both of Washington, D. C, for 
appellant. 

C. R. Stickney and Otto Earthel, both of Détroit, Mich., for appel- 
lee. 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge.. The plaintiff below appeals from so 
much of the decree as held invalid patent No. 705,912, July 29, 1902, 
to Eichelberger, for soot cleaners for steam boilers, and patent No. 
987,450, to Eichelberger & Hibner, March 21, 1911, for another form 
of flue cleaner. The défendant below appealed from that part of the 
decree which held valid and infringed patent No. 855,563, to Eichel- 
berger & Hibner, June 4, 1907; but défendant bas dismissed this ap- 
peal, and the case hère involves only the two patents which were held 
invalid. As to thèse, we agrée with the reasoning and conclusions of 
Judge Tuttle in the District Court. 

[1] With regard to patent No. 705,912, the substance of the matter 
is that the revoluble live steam pipe, pierced so as to throw out steam 
jets radially, and called a steam brush, had long been familiar, and had 
been placed in the varions positions which seemed most suitable for 
reaching and cleaning that particular disposition of water tubes which 
each structure presented. Earlier patents, mentioned by Judge Tuttle 
and not referred to in the Patent Office, disclosed in combination every 
élément of the claim as applied to a single steam brush; indeed, one 
earlier patentée, whose drawing shows a séries of chambers between 
water tubes suitable for carrying such a steam brush in each chamber, 
but discloses it in position in one chamber only, in his spécification 
speaks of this revoluble tube in the plural, and plainly contemplâtes 
using as many as necessary. Eichelberger adopted that type of boiler 
in which the combustion products passed in a sinuous course through 
three partially separated chambers, each of which contained water 
tubes which would need cleaning. To meet the obvious view that tliere 
could be no invention in placing a séries of thèse old pipes in the three 
respective chambers, where each one operated independently, appellant 
urges that the three combined produce a new resuit, in that they sweep 
along the removed dirt through the sinuous passage and into the stack, 
and thus operate witli each other at the same time to clean the tubes 
and aid the draft. We are not called upon to décide whether, if this 
function were sufficiently dîsclosed by the patent, it would be a new 
resuit, which would support patentability. The spécification says noth- 
ing about this opération or this function ; but this is not conclusive. 
Invention may rest upon a function not described in the spécification, 
or even understood by the patentée, if it is inhérent in, and so disclosed, 
by the device itself. Goshen v. Bissell (C. C. A. 6) 72 Fed. 67, 74, 19 
C. C. A. 13. The trouble is that Eichelberger's structure, as shown 
and described, did not possess this capacity. In two out of the three 
chambers the major action of the steam jets is against the draft; and 
the conclusive fact is that the patent shows and relies upon a device 
for collecting tlie soot at the bottom of the furnace and removing it 
therefrom, so that if the invention operated as planned — and in the 
main it would — the soot could never reach the stack. The doctrine 
that patentability may rest upon a nondescribed function and utility 
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cannot reach a case where the présence of thèse things, in any substan- 
tial degree, is inconsistent with the intended and necessary working 
of that form of the device which is shown and described. 

[2] With regard to patent No. 987,450, the patentées cannot avoid 
the effect of patent No. 855,463, because they were patentées in that 
patent also. It had been issued more than three years before the ap- 
pHcation for the later patent, and it therefore had its place in the 
prior art, with the same effect upon the state of the art as if it had 
been issued to others. There was no copendency of applications which 
could modify the rule. 

The decree is affirmed. 



STANDARD TOBACCO STEMMER CO. V. TOBACCO STEMMING 

MACH. CO. 

(District Court, D. Delaware. November 25, 1916.) 

No. 323. 

1. Patents <S=3283(1) — Suit for Infrinqkment— Effect or Nonuse of Inven- 

tion. 

If a patent Is valid, it wlU continue In full force during the term for 
■which It was granted, althongh put to no practlcal use by the patentée, 
or any one claimlng under him; but, when its valldity is In question, 
the contlnued nonuse by the patentée of the Invention, without explana- 
tion satisfactorlly accounting for It, naturally suggests a question as to 
the effect of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 448-450, 452; 
Dec. Dlg. ®=>283(1).] 

2. Patents <©=>283(1) — Suit fok Infringembnt— Isstjbs and Pboof. 

It Is a gênerai rule that an Infrlnger wlll not be heard to deny the utU- 
ity of that which he bas wrongfully approprlated for the purpose of bene- 
fiting himself ; but the fact of Inf ringement must b'e proved. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 448-450, 452; 
Dec. Dlg. ®=>283(l).T 

3. Patents ®=»2.34 — Infbinqement— Construction of Glaims. 

It does not necessarlly follow, from the fact that an alleged Infrlnglng 
device cornes Uterally withln the terms of a patent claim, that there is In- 
frlngement; but the claim must be read in the llght of the dlsclosure of 
the Invention as contalned in the descriptive portion of the patent 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 370, 381; Dec. 
Dlg. <S=5>234.] 

4. Patents <s=>328— Infringement— Tobacco-Stemmino Machines. 

The Guerrant patent. No. 630,344, the Underwood patent No. 661,199, 
the Huteheson patent, No. 713,886, the Frankenburg patent. No. 715,651, 
and the Havens patent. No. 764,845, ail relatlng to machines for stemming 
tobacco, and ail for Improvements on machines of the prier art, construed, 
and held not infringed. 

In Equity. Suit by the Standard Tobacco Stemmer Company 
against the Tobacco Stemming Machine Company. On final hearing. 
Decree for défendant. 

^ssFor other cases see same topic it KBT-NUMBBR In ail Key-Numbered Uigesti & lodezea 
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Robert Fletcher Rogers, of New York City, for complainant. 

William F. Hall, of Washington, D. C, J. Granville Meyers, of New 
York City, and Charles Warner Smith, of Wilmington, Del., for de- 
fendant. 

BRADFORD, District Judge. The plaintifï, Standard Tobacco 
Stemmer Company, a corporation of the State of Virginia, charges the 
défendant, The Tobacco Stemming Machine Company, a corporation 
of the State of Delaware, with infringement of a number of United 
States patents, now owned by the plaintifï, ail relating to the stemming 
of tobacco, and including, among others. No. 630,344, of August 8, 
1899, to G. M. Guerrant, No. 661,199, of November 6, 1900, to J. B. 
Underwood, No. 713,886, of November 18, 1902, to J. A. Hutcheson, 
No. 715,651, of December 9, 1902, to F. G. Frankenburg, and No. 764,- 
845, of July 12, 1904, to J. G. Havens. The charge of infringement is 
not pressed as to any patent not included among those above mentioned. 

In the practice of the art of stemming tobacco leaves for the purpose 
of making cigar wrappers it is highly important that the blade or broad 
expanded part of the leaf should be separated from the stem with as 
little mutilation or lacération of the former as possible. As the break- 
ing or tearing of the blade increases, the quantity of pulverized to- 
bacco or "shorts" increases and is a distinct élément of loss to be 
avoided as far as practicable. It was stated by counsel for the plain- 
tifï without déniai that roughly speaking the amount of shorts in any 
given brand of tobacco should not exceed about fiive per cent. The 
stem of the tobacco leaf is brittle and the membrane is easily broken ; 
and it bas been the aim of those engaged in the art to provide such 
mechanical appliances as will secure the stemming of the leaf with the 
production of only the minimum quantity of shorts. It bas also been 
their aim to secure an effectuai gripping of the stems of the tobacco 
leaves in order that they may be conveyed through the stripping ma- 
chine and not dropped or permitted to fall by the way, and thereby 
clog the machine or necessitate their reintroduction into it. It is fur- 
ther important, owing to the brittleness, fragility, and other charac- 
teristics of the tobacco leaf, and possibly for other reasons, tliat it 
should not be unnecessarily bent or distorted while passing through and 
being subjected to the process of stemming in the machine, and hence 
that the tobacco leaves should as far as practicable pursue an approxi- 
mately rectilinear course through the machine without marked or sud- 
den deflection either in a latéral or a vertical plane until a point be 
reached beyond which such deflection will hâve no detrimental efïect 
upon the stemming. 

There are certain mechanical devices performing useful functions 
common to tobacco stemming machines of the gênerai class to which 
the patents in suit relate. In order that the leaves may be subjected to 
the process of stripping it is necessary that they should be automati- 
cally drawn or conveyed through the machine. To this end there are 
gripping devices which firmly grip the stems of the leaves, whether 
manually or automatically arranged for such gripping, and normally 
retain such grip until the process of stripping bas been completed. The 
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leaves so gripped by the stem are carried by the translatîng device, 
usually called a conveyer, between the peripheral surfaces of two rolls 
which corne in contact with the leaves. 

[1] It is to be gathered from the évidence and is net denied that 
none of the machines of the patents in suit hâve ever gone into actual 
use. The défendant contends that in viéw of this fact the patents in 
suit are to be treated as mère "paper patents" and as such disregarded. 
Whatever unfavorable inferences as to the validity of a patent may 
arise from the nonuser by the patentée of the invention covered by it, 
it is not now open to question that, if the patent be valid, it will con- 
tinue in full force during the term for which it was granted although 
put to no practical use by the patentée or any one claiming through or 
under him. The essence of the patent monopoly is the power of exclu- 
sion. The grant' of a patent does not conf er the right to make, use or 
sell the patented invention except as coupled with the power of exclud- 
ing others f roni so doing. An inventor would possess the right to make, 
use and sell without securing letters patent. Others, however, in the 
absence of unfair or wrongful compétition, would hâve a right to do 
the same. But the owner of a valid patent has, not only his common 
law right to make, use and sell, but the statutory right to exclude ail 
others from so doing. He is not obliged to exercise his common law 
right in order to avail himself of that conferred by statute. But when 
the validity of a patent is in question the continued non-user by the 
patentée of the invention without explanation satisfactorily accounting 
for it naturally suggests a question as to the efïect of the patent. 

[2] It is a gênerai rule, possibly not without exceptions, that an 
infringer of a patent will not be heard to deny the utility of that which 
he has wrongfully appropria ted for the purpose of.benefiting himself. 
But the fact of infringement must be established. And where ma- 
chines as called for by a patent hâve never been put in practical use 
there is often présent an élément of serious difficulty in determining 
with accuracy the mode and efficiency of their opération, and conse- 
quently whether the patent has been inf ringed. 

In the descriptive portion of patent 630,344 in suit Guerrant says: 

"My Invention relates to a machine to which leaf-tobaccO may be delivered 
and whleh will tear off and separate the blades of the leaves from thelr 
stems. The objecta of my invention aret to provide a feeder or carrier to 
which the tobacco may be eonveniently and rapidly delivered by hand and 
which wiU présent the leaves In séries or groupa in an orderly condition to 
a conveyer, to provide a conveyer which will effectively and surely take the 
leaves in groups or séries as they are presented by the feeder or carrier and 
pass them through a stripper, to provide a stripper which will qulckly and 
thoroughly remove the blades from the stema, and to provide a dlacharger 
which will separate the fuUy-stemmed blades from those partly stemmed and 
dellver them at différent points." 

In the machine as described a réel rotating on a horizontal shaft 
constitutes the conveyer; the réel having located upon its periphery 
grips which extend transversely to the line of feed and pass "in such 
relation to the feeder or carrier as to close upon a séries of stems co- 
extensive with the length of the grip" and withdraw them from the 
holders in the belt or band of the carrier and pass them "in a group 
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for simultaneous treatment by the strippers." The stripping rolls are 
so adjusted with respect to each other that when the gripping bars pass 
between them the upper and lower rolls separate sufficiently to allow 
the passage of the bars, the two rolls respectively moving upward and 
downward an equal distance, thus permitting the bars to pass the rolls 
without vertical change. This is the most prominent and distinctive 
feature of the Guerrant machine. The réel is so large in diameter that 
the gripping bars after passing through the rolls proceed in a rectilinear 
liné, laterally considered, and approximately in a rectilinear Une, verti- 
cally considered, for a distance representing the whole or a considér- 
able proportion of the length of the average tobacco leaf . It does not 
clearly appear f rom the drawings what the diameter of the réel was ; 
but it does appear that it was sufhciently large to insure the movement 
of the gripping bars in approximately a rectilinear line as above stated, 
such approximation becoming doser with an increase in the diameter. 
The claims reUed on in this patent are Nos. 14 and 15, as f ollows : 

"14. A tobacco-stemming machine comprising a strlpper, conslstlng of a 
pair of cooperating brushes, a conveyer for presenting tobacco-leaves to the 
strlpper, a grlp mounted on the conveyer for holding the leaves, mountings 
for the brushes whleh permit them to move apart, and means for separatlng 
the brushes to permit the passage of the grlps between them and closing said 
brushes upon the leaves behlnd sald grlps to perform sald stripping functlon ; 
substantlally as described. 

"15. A tobacco-stemming machine comprising a conveyer havlng a grlp for 
holding the stems of the tobacco-leaves and a stripper to whlch the leaves are 
presented by sald grlps and vphlch conslsts of a pair of cooperating brusnes 
between whlch the grlps pass, hangers In whleh sald brushes are mounted, 
and shafts a bout whlch the hangers are swung to separate the brushes for the 
passage of the grips and brlng them together upon the leaves behind the 
grlps; substantlally as described." 

Whatever may be its validity I hâve failed to find any anticipation 
of the Guerrant patent. In fact the def endant's expert admitted that 
he had not presented "any single patent which shows the entire com- 
bination covered in the Guerrant claims in suit." 

The broadest patent in suit on its face is that of Guerrant, and 
yet it is a narrow one. It marked but a slight advance over the 
machine of the Cochrane patent 538,660, of May 7, 1895. In that 
machine the pair of stripping rolls were separated to allow the grip- 
ping bars to travel through, the lower roll remaining stationary and 
the upper being raised the necessary distance automatically. The 
line of travel of the tobacco leaves was rectilinear îind in a horizontal 
plane tangential to the périphéries of the stripping rolls when coact- 
ing upon the blades of the leaves, except when the gripping bars were 
sufficiently raised to clear the periphery of the lower roll. This move- 
ment of the bars deflected the line of travel of the leaves in a vertical 
plane to the extent rendered necessary by the passage of the bars 
between the lower stationary roll and the raised roll. Immediately 
after the bars cleared the rolls the bars descended to and resumed 
travel in the normal rectilinear line in the horizontal plane. By rea- 
son of the fact that the two stripping rolls did not mutually and 
equally separate f rom each other to allow the passage of the gripping 
bars the rolls did not as promptly begin the stripping of the leaves as 
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would have been the case had the leaves pursued a rectilinear course 
between the rolls in the horizontal plane. Under the opération of 
the Cochrane machine there was loss, and but slight loss, in the pro- 
portion of the leaf rema:ining unstripped and there was whatever dan- 
ger of breakage of the leaf rtiight be involved in its deflection frora 
a strictly rectilinear course. The évidence bearing upon this subject 
does not show that the mutual and equal séparation of the stripping 
rolls so as to avoid a departure from a strictly rectilinear movement 
of the leaves was a matter of much importance, although probably of 
some merit. Guerrant was the first to suggest such mutual and equal 
séparation of the stripping rolls in the tobacco stemming industry. 
But he failed to provide for the movement of the gripping device in 
a rectilinear course in a horizontal plane. As before stated, the grip- 
ping bars followed the arc of a circle ; that arc, for the length of the 
tobacco leaf, approximating to a rectilinear course. It does not appear 
that this slight variation from such a course would be calculated to 
break or otherwise damage the leaves. The machine was in no sensé 
a primary invention, but merely an improvement, if valid, upon the 
Cochrane machine. 

In the Guerrant machine as called for by the patent the stripping 
rolls consist of a pair of cylindrical brushes rotating upon journals 
supported in upper and lower hangers which swing around the shafts 
supporting them, imparting simultaneous and equal rotary movement 
to the brushes whereby they will slowly and continuously swing about 
the above mentioned shafts on which the hangers are mounted to per- 
mit the passage between the brushes of the gripping bars and coming 
together upon the leaves immediately behind such bars at the periph- 
ery of the réel at the point where the stripping is to take place. 
Guerrant states that the movements of the mechanism are so timed 
that the brushes come together immediately after the passing of the 
gripping device so that, while not interfering with the passage through 
of that device they will "close upon the leaves and eflfect the stripping 
as soon as the grips have passed through, and their travel about their 
shafts is slow enough to permit them to remain ample time together 
to effect stripping." There is, however, no spring tension or tension 
of any other nature causing the brushes to approach each other or 
be pressed together during the stripping opération or at any other time. 
The brushes are brought together only through their orbital movement 
controlled by the hangers, swinging around shafts on which the latter 
are mounted. I fail to perceive how it could have been possible after 
the gripping bars had passed between the brushes for the latter to 
remain in contact or so nearly in contact with each other as to avoid 
leaving unstripped a very considérable proportion of the respective 
leaves passing through the machine. The defendant's expert on this 
point well says : 

"The fundamental defect in this Guerrant opération • • • Is that thèse 
stripping roUers are constantly performong their orbital movement. They are 
together In a position where they can act upon the leaf only momentarlly. 
They begln to separate immediately afterward and long before the grippers 
on the rotating carrier can draw the whole length of the leaf through between 
the stripping roUers the stripping roUers have got entlrely out of the way." 
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[3, 4] It is well settled that it does not necessarily follow from the 
fact that an alleged infringing device cornes literally within the terms 
of a. patent daim that there is infringement. A claim must be read 
in the light of the disclosure of the invention as confained in the de- 
scriptive portion of the patent; for it is in that portion that the in- 
venter is required to clearly set forth his invention or discovery. Hav- 
ing recourse, then, to the description in Guerrant's patent, I am un- 
able to find infringement by the défendant. The mechanical devices 
in the Guerrant machine as described and in that of the défendant 
widely difïer not only in form but in the principle of their opération ; 
the construction and arrangement of the defendant's machine secur- 
ing results impossible of attainment by the machine of the Guerrant 
patent. The mode of opération of the defendant's machine so far as 
the séparation of the stripping rolls is concerned is entirely différent. 
In the defendant's machine there are no hangers imparting an orbital 
motion to the stripping rolls. Thèse hangers are a necessary and 
essential part of the mechanism of the Guerrant machine. Walker in 
his work on Patents (section 376), says : 

"The superiority or Inferiority of a defendant's process, machine, manu- 
faeture or process of matter, as compared with that covered by a patent 
upon whlch he Is sued, can generally be traced to its cause. When that can 
be done, attention should be taken from the différence in utility, to the cause 
of that différence. Non-infringement will resuit if that cause is such a 
différence in function, mode of opération, or character of construction, as is 
of itself sufflclent to justify that conclusion." 

It is unnecessary to discuss other différences between the defend- 
ant's machine and that described in the Guerrant patent involving ad- 
justments regulating the relative speed of the peripheral surface of 
the stripping rolls and of the conveyer, and other differential f eatures. 

In the description of the Hutcheson patent 713,886 in suit it is stated : 

"The Invention relates to a machine for stripping the leaf portion of a 
tobacco-leaf from the stem. The invention consista in the combination, 
broadly, in such a machine, of a leaf-stripplng device, a leaf-clamplng device, 
and means for moving said clamplng device away from sald stripping device 
durlng the opération of said stripping device upon the leaf; also, in means 
for movlag sald clamping devlee toward and then from sald stripping de- 
vice; also, in means for moving said clamplng device while retaining the 
leaf between the stripplng-roUs ; also, in means for slmultaneously cutting 
the leaf from the stem durlng its movement of translation while clamped as 
aforesald ; also, In the construction whereby the leaves may be guided in 
parallel columns to the stripping device; also, In the construction whereby 
the movement of said leaves to said stripping device is intermittently ar- 
rested." 

The machine contains a controUing mechanism to arrest intermit- 
tently the movement of the leaves to the gripping bars. Thèse bars 
are so adjusted as to grip and hold the leaves fed to them from chan- 
nels in the feed table through the gâte between such feed table and the 
bars, and to carry the leaves between the stripping rolls, which auto- 
matically and equally move in opposite directions to permit the pas- 
sage of the bars. After the stripping of the leaf from its stem the lat- 
ter is released by the séparation of the bars. The leaves, whether fed 
by feed roUers or by hand, are delivered to the gripping bars in parallel 
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columns correspondîng in number to the channels in the feed table, 
and the moveiïient forward'of the columns of leaves continues or is 
checked as the gâte is intermittently opened or closed. The "several 
columns of leaves are ail simultaneously grasped between the clamp- 
ing-bars, which now begin to travel in a rectilinear path from front 
to rear of the machine." The patentée does not restrict himself to 
mechanism showing a séries of guide channels for the leaves; for 
he says he may employ a table "without the channels, in which case, 
of course, the leaves will not be guided in parallel columns, as de- 
scribed." Each of the two stripping roUs is provided with "a plurality 
of circumferential grooves" and "with transverse cutting edges in 
each groove." The stripping rolls are so rotated that their teeth move 
while acting on the leaves in a direction opposite to that of the move- 
ment ,of the gripping bars, and the relative speed of the bars and the 
périphéries of the stripping rolls is so adjusted, according to Hutche- 
son's statement, as to cause no unnecessary tension in the leaves where- 
by the stems might be broken or other damage resuit. After the leaf 
has been stripped from the stem the gripping bars carry it to the rear 
of the machine where the bars separate and the stem is released. Both 
stripping rolls are positively rotated. The claims relied on in this pat- 
ent are Nos. 1, 2, 3, 4, 5, 7, 8, 10, 13, 16, 17 and 18, as foUows: 

"1. In a tobacco-strlpplng machine, a leaf-clamplng devlce, means for 
impartlng to sald clamplng devlce a movcment of translation, means for simul- 
taneously cutting the leaf portion from the stem and gearing substantially as 
set forth whereby the speed of onward movement of the stem is made sub- 
stantially equal to the speed at which said cutting means removes sald leaf 
portion from the stem. 

"2. In a tobacco-strlpplng machine, a leaf-clamplng devlce, means for im- 
partlng to sald clamping devlce a rectilinear movement of translation, a 
pair of rotary coactlng rolls havlng circumferential grooves and transverse 
cutting edges therein and gearing substantially as set forth whereby the 
tobacco-leaf enterlng between said rolls has Its leaf portion removed from 
the stem durlng said rectilinear movement of sald clamplng devlce and at 
a speed substantially equal to that of sald movement. 

"3. In a tobacco-strlpplng machine, a pair of coactlng leaf-strlpplng rolls 
and a pair of coactlng drawing-ln bars ; the sald bars movlng In a rectilinear 
path, and means for movlng both of sald rolls asunder In relatlvely opposite 
directions to permit the passage of said bars between them, substantially as 
descrlbed. 

"4. In a tobacco-strlpplng machine, a pair of coactlng leaf-strlpplng rolls, 
means for intermittently movlng both of said rolls asunder in relatlvely 
opposite directions, and a pair of coactlng drawing-ln bars movlng In a recti- 
linear path; the aforesaid parts being constructed and arrangea so that a 
leaf on being grasped between sald drawing-ln bars is thereby carried between 
sald stripplng-roUs to be subjected to the action thereof, and the stem trans- 
ported away from sald rolls, substantially as descrlbed. 

"5. In a tobacco-strlpping machine, a pair of coactlng strlpplng-rolls and 
means for intermittently movlng both of sald rolls asunder In relatlvely op- 
posite directions, a leaf-clamplng devlce, means for transportlng sald clamp- 
ing devlce between sald rolls durlng thelr séparation and for impartlng to 
sald clamping devlce a further movement of translation durlng the action 
of sald rolls upon sald leaf, and gearing substantially as set forth ; whereby 
the speed of said movement of translation is made substantially equal tO' 
the speed at which said stripping-roUs remove the leaf portion from the stem." 

"7. In a tobacco-strlpplng machine, a leaf-clamplng devlce, means for in- 
termittently arréstlng the movement olE thè leaf to said clamping devlce, a leaf- 
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stripping deviee, and means for movlng sald clamplng devlce to sald stripping 
device, substantlally as described. 

"8. In a tobacco-stripping machine, a pair of coactlng leaf-strlpplng roUs, 
means for intermittently separating sald rolls, a pair of coacting drawing-in 
bars moving in a rectilinear patli and passing between said rolls when 
sald rolls are separated, and a controlling device governed by said bars for 
Intermittently arresting the movement of the leaves in position to be grasped 
by said bars, substantially as described." 

"10. In a tobacco-stripping machine, a pair of coacting stripping-rolls, 
yieldlng bearings for said rolls, leaf-clamplng bars, means for transporting 
said clamping-bars between said rolls and associated with each of sald clamp- 
ing-bars, a cam constructed to force sald rolls asunder in opposite directions 
during the passage of said clamplng-bars between them, substantially as 
described." 

"13. In a tobacco-stripping machine, a device timed and constructed inter- 
mittently to arrest the dellvery of leaves to a clamplng device, a clamplng 
device timed and constructed to grasp sald leaves at thelr advancing ends, 
a leaf-stripping device and means for conveyliig said clamplng device to 
sald stripping device, substantially as described." 

"16. In a tobacco-stripping machine, a pair of coacting stripping-rolls, 
elastlc bearings for each of said rolls, endless belts surroundlng sald rolls re- 
spectively and having thelr contiguous portions parallel and extending in 
front and in rear of said rolls, means for causing travel of said belts, a 
pair of coacting drawing-in bars respectively carried by sald belts and a cam 
connected to each of said drawlng-in bars and constructed to force asunder 
sald rolls on passing between them, substantially as described. 

"17. In a tobacco-stripping machine, means for intermittently arresting the 
dellvery of leaves into the machine, a leaf-clamping device controlling said 
means and receivlng said leaves, a stripping device, and means for moving 
said clamplng device to convey the leaves to said stripping device, substan- 
tially as described. 

"18. In a tobacco-stripping machine, a pair of coacting stripping-rolls, end- 
less belts surroundlng said rolls respectively, means for causing travel of 
said belts, a pair of coacting drawing-ln bars respectively carried by sald 
belts, and guides for malntainlng the contiguous parallel portions of sald 
belts in deflnite relative position, substantially as described." 

The machine described in the Hutcheson patent combined the two 
distinctive features, respectively, of the Guerrant and Cochrane ma- 
chines, in that it séparâtes the stripping rolls equally and in opposite 
directions for the passage between them of the gripping bars, as in the 
Guerrant machine, and secures the travel of the bars in a rectilinear 
course, as provided for in the Cochrane machine. The Hutcheson 
patent represents inere improvements upon the machines of the prior 
art. It is narrower than that of Guerrant, and the claims contained 
in it are not, I think, entitled to much liberality of construction. What- 
ever merit may be found in certain improved features of the Hutche- 
son machine, the plaintiiï is not entitled to claim for the patent the 
merit resulting from the combination of the rectilinear course of the 
gripper bars disclosed by Cochrane, and the séparation equally and in 
opposite directions of the stripping rolls disclosed by Guerrant. Fur- 
ther, the plaintif? as owner of the Guerrant patent sues for its inf ringe- 
ment. In the defendant's' machine the gripping bars pursue a strictly 
rectilinear course, and not a curve representing the arc of a circle. 
The fact that the plaintiflf sues for infringement of the Guerrant pat- 
ent involves the assertion that the movement of the gripping bars in 
the Guerrant machine so clearly approximated to a rectilinear course 
as not to be distinguishable from it in the sensé of the patent law. 
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If the plaintiff be right in the position it assumes with respect to the 
Guerrant machine, it is certainly wrong in eontending for any broad 
or libéral interprétation of the claims of the Hutcheson patent. For 
on the above assumption the Guerrant machine discloses not only strip- 
ping rolls separating equally and in opposite directions for the passage 
of the gripping bars, but their movement substantially in a rectilinear 
course in a horizontal plane. Thèse are two of the prominent features 
of the defendant's machine. Under thèse circumstances, if the claims 
of the Hutcheson patent can be supported at ail their vitality dépends 
solely upon and they must be restricted to mère improvements and 
minor features not involved in the foregoing considérations. An al- 
leged infringing machine may perform the same function and accom- 
plish the same resuit as one that is patented without infringement. To 
hold to the contrary would be to déclare in opposition to settled princi- 
ples the patentability of a mère function. If the mechanical means 
by which the function is performed be substantially différent there is 
no infringement, and what should be viewed as an unimportant différ- 
ence in the means employed as between primary or broad mechanical 
inventions becomes of the highest importance with respect to narrow 
inventions covering only mère improvements of a machine in some of 
its features. Bearing in mind the foregoing considérations, attention 
must be given to some of the points of différence between the defend- 
ant's machine and that of Hutcheson. Each of the Hutcheson claims 
in suit includes as an élément of the patented combination the stripping 
rolls as described in that patent. Thèse rolls are referred to in vary- 
ing phraseology, being called indîfferently "means for simultaneously 
cutting the leaf portion from the stem," "rotary coacting rolls having 
circumferential grooves and transverse cutting edges therein," "coact- 
mg leaf-stripping rolls," "a leaf-stripping device," "coacting stripping- 
roïls," and "a stripping device." Notwithstanding the variation in 
the phrases employed they ail refer to the stripping rolls as set forth 
in the descriptive portion of the patent. In the Hutcheson machine 
each of the stripping rolls is provided with a "plurality of circumfer- 
ential grooves" and "with transverse cutting edges in each groove" ; 
and when the stripping rolls come together "each column of leaves 
now lies in its own pair of grooves and between the rolls, and the 
stripping action of the latter at once begins." In the defendant's ma- 
chine the stripping rolls hâve narrow strips of card clothing wound 
spirally about àe core or shaft, the object of which is twofold — First, 
convenience in the manufacture of the rolls, and, secondly, the bring- 
ing of the teeth "in an indiscriminate way on the roll," to the end that 
as the tobacco leaf is puUed between the, rolls it may be brought more 
thoroughly into contact with the wire teeth. This différence with re- 
spect to the rolls does not constitute a mère improvement upon the 
Hutcheson stripping rolls, but involves a différence in the principle of 
opération of the machines ; the leaves in the Hutcheson machine nor- 
mally being severed by the transverse cutting edges from the stem 
while in the circumferential grooves, while in the defendant's machine 
the membranous portion of the leaves is separated from the stems, not 
so much by cutting, as by tearing or abrasion by the card clothing on 
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the roUs. Further, the defendant's machine is se constructed that nor- 
mally the speed of the gripping bars is high as cotnpared with the pe- 
ripheral speed of the stripping roUs, while in the machine of the Hutche- 
son patent such is not the case. Hutcheson says : 

"The stripplng-rolls are rotated, so that the teeth thereln move while actlng 
on the leaves In a direction opposite that of the movement of the clamping- 
bars which grasp the butts. The relative speed of movement of bars and rolls 
la to be such as that the stem vrill be carrled onward at a rate corresponding 
to that of the cutting away of its leaf portion by the action of the cutting- 
teeth. In other words, there should be the minimum of draft, or substantially 
no draft, on the stem, tending by tension to break It or tending foreibly to 
drag stem and leaf through the opening formed by the meeting of the pair of 
grooves, and so to tear leaf and stem apart." 

It appears from the évidence that in the defendant's machine there 
is a slow backward rotation of the stripping rolls, their peripheral speed 
amounting to only about one-tenth of the speed of the gripping bars, 
while in the Hutcheson machine the peripheral speed of the stripping 
rolls is twice or thrice as great as the speed of the gripping bars, and 
consequently the ratio of the peripheral speed of the stripping rolls to 
the speed of the gripping bars is from twçnty to thirty times as great 
as the corresponding ratio in the defendant's machine. If due allow- 
ance be made for errors in calculation caused by inaccuracies in the 
scale proportions of patent drawings there still can be no question that 
the peripheral speed of the stripping rolls in the defendant's machine 
■ as compared with the speed of the gripping bars is many times less 
than that in the Hutcheson machine, and constitutes a departure from 
the former art. This différence in speed coupled with Âe différence 
in construction and arrangement of the stripping rolls already men- 
tioned accounts for and explains the distinction in the principle of 
opération of the rolls upon the leaves between the Hutcheson machine 
and the defendant's machine respectively ; in the former the leaves 
being stemmed through the cutting action of the transverse teeth, 
and in the latter through tearing or abrasion resulting from the drawing 
of the leaf with considérable speed over the card clothing surface of 
the rolls. As the stripping rolls are included as an élément in each 
and ail of the claims in suit, and in the defendant's machine are not 
the same either in construction or opération as those described in the 
Hutcheson patent, the défendant has not used any combination men- 
tioned in those claims, and therefore has not infringed that patent. 

The Underwood patent 661,199 in suit purports to cover improve- 
ments upon the mechanism contained in the tobacco stemming machines 
disclosed in certain earlier patents issued to him. So far as pertinent 
to this case it relates to the feeding mechanism. Underwood in the 
patent description states that among the objects of the invention were 
the improvement of "the means employed for controlling the feeding 
of leaves to the stripping mechanism," and the prévention of "leaves 
from becoming tangled in the stripping mechanism or from wrapping 
about the stripping or feeding rolls." The claims relied on are Nos. 
1 and 2, as f oUows : 

"1. In a leaf-stemmlng machine, the combination, with stripping mechanism 
which Intermittently receives leaves and then strlps the same, and means for 
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feedlng leaves thereto, of means for movlng away frotn such strlpping mech- 
anism, at tlmes when strlpplng Is golng on, leaves wMch hâve beea pre- 
sentcd to such strlpping méchanlsm but hâve not been engaged thereby. 

"2. In a leaf-stemmlng machine, the comblnation, with stripping méchanlsm, 
which Intermittently recelves leaves and then strlps the same, and means for 
f eedlng leaves thereto, of a movable member .located in front of such stripping 
méchanlsm, and means for movlng said member across the plane of movement 
of the sald leaves, to defleet f rom thelr normal path and hold away from the 
stripping méchanlsm leaves whlch hâve been presented thereto but not en- 
gagea thereby." 

Claim 1 covers means for moving frotn the stripping mechanism 
while stripping is going on leaves which hâve been presented to but 
not engaged by such mechanism ; and claim 2 covers a movable mem- 
ber located in front of the stripping mechanism and means for moving 
the member across the plane of movement of the leaves to defleet from 
their normal path and hold aXvay from the stripping mechanism leaves 
which hâve been presented to but not engaged thereby. The "means" 
and the "movable member" are not described in the claims and, there- 
fore, recourse must be had to the descriptive portion of the patent to 
ascertain their construction and mode of opération. The description 
States that "the combined leaf-stop, leaf-rest, and leaf-bridge mech- 
anism" of the invention comprises a single member consisting of side 
arms pivotally hung on the front edges of the main frame of the ma- 
chine, and a transverse bar of triangular shape, of which one of its 
sides faces the front of the discharge end of the feeding table; that 
the triangular transverse bar is so hung to the main frame as to drop 
to its lower position by gravi ty, and the angle of the upper edge of the 
bar is such that when the bar is at its lowest position the upper edge 
of the bar is substantially horizontal and forms a bridge-piece between 
the discharge end of the feed table and two initial feed rolls, of which 
the upper one is mounted in a cradle, and the lower on swinging arms 
fulcrumed on a transverse shaft and provided with pendent members 
pivotally connected to cranks, mounted on a transverse bar or shaft, 
one of the cranks having fixedly connected with it a second crank arm, 
which forms the shifting lever ; that during the stripping rotation of 
the stripping rolls the shifting lever remains motionless and the triangu- 
lar transverse bar rests with its front edge above the table bed and 
forms a combined leaf-stop and leaf-rest as it projects in the path of 
the leaf upon one of the feed belts of the table, and prevents the leaf 
from f eèding f orward during the stemming of the preceding leaf, also 
"deflecting and forming à rest for such precedingly-fed leaves as may 
not hâve properly engaged the stripper-roUs" ; that at intervais the 
direction of rotation of the stripping rolls, which normally is opposite 
to that of the leaf through the machine, is reversed, so that the strip- 
ping rolls may act temporarily as feed rolls, and at the time when such 
reversai of direction of rotation occurs certain described mechanism 
moves the initial feed rolls into a position causing the triangular trans- 
verse bar to fall to such an extent that its upper face is in the plane of 
the surface of the feed table ; that the leaves upon the feed table are 
then carried f orward by feed belts over the bridge formed by the upper 
face of the triangular transverse bar and are caught and carried for- 
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ward by the initial feed rolls to a point where they are caught by the 
stripping rolls, at the moment acting as feed rolls, such rolls carrying 
the leaves on until their stems are firmly grasped by drawing rolls 
beyond, when the direction of rotation of the stripping rolls is reversed 
by certain described mechanism, resulting in moving the initial rolls 
into their normal position and raising the triangular transverse bar so 
that its upper edge projects above the plane of the surface of the feed 
table, and renders impossible the passage of leaves forward from the 
feed table until the transverse triangular bar again descends, thus pre- 
venting the machine from becoming clogged and the leaves from be- 
coming tangled and torn or imper fectly stripped. Claim 1 covers a 
mechanical combination including among its éléments "means for feed- 
ing leaves" to the stripping mechanism. The patent is a machine patent 
^id the feeding means must consist of mechanism and not the action 
of the human hand. The defendant's machine does not disclose mech- 
anism for feeding the leaves to the gripping bars or stripping rolls. 
Whatever partial stripping of the butts of the leaves is practiced by 
the défendant is a preliminary opération intended mainly if not solely 
to facilitate the proper engagement of the leaves by the gripping bars, 
and is completed before the leaves are fed by the hand of the opera- 
tive to the stripping mechanism. In the machine described in the 
Underwood patent tiie leaves are fed to the stripping rolls by mech- 
anism forming strictly a part of the stemming machine. The defend- 
ant's machine, therefore, lacks one of the éléments of claim 1. And 
the same is equally true as to claim 2. Further, claim 1 includes as one 
of the éléments of the combination "means for moving away from such 
stripping mechanism, at tinies when stripping is going on, leaves which 
hâve been presented to such stripping mechanism but hâve not been 
engaged thereby." In order to ascertain the nature and opération of 
such means it is necessary to refer to the description, and the descrip- 
tion discloses that the means provided in the Underwood machine are 
substantially différent, not only in form, but in function from anything 
contained in the defendant's machine. The mechanism constituting 
such means in the Underwood machine is located between the forward 
end of the feed table and the feed rolls, and opérâtes intermittently to 
prevent the passage of any leaves, whole or fragmentary, perfect or 
imperfect, from the feed table to the rolls until such time as the im- 
mediately preceding leaves hâve gone through the stripping opération. 
The mechanism does not throw out of the machine leaves or any por- 
tion of leaves. On the contrary they are merely arrested until such 
time as by the falling of the triangular transverse bar the "leaf-bridge" 
is in position to permit them to pass automatically to the rolls. Fur- 
ther, while the description states that "a leaf which is not engaged by 
the stripping-rolls when the stop 8b first falls will usually enter be- 
tween said rolls properly the second time the stop falls," it is évident 
from an inspection of the patent description and drawings that a leaf 
cannot become engaged by the stripping rolls until after it has passed 
over the leaf-bridge, and therefore the suggestion in the claim of means 
of moving away from the stripping mechanism "leaves which hâve 
been presented to such stripping mechanism but hâve not been engaged 
237 F.— 53 



S34 237 FEDERAL REPORTER 

thereby" is wholly foreign to anything appearing in the description, 
Similar considérations apply in full force to claim 2. In the defend- 
ant's machine the mechanism which is complained of as infringing 
claims 1 and 2 consists of a roller having peripheral projections located 
below the line of travel of the leaves and between the point at which 
the gripping bars first engage them and the stripping rolls. This roller 
is rotated in such manner as to cause its upper portion to move op- 
posite to that of the movement of the leaves as they are drawn to the 
stripping rolls, and to engage the hanging portions of broken leaves 
and with its rotating speed, to strike against and completely detach and 
throw the same out of the machine. In no respect does it resemble in 
form, principle of opération or function any élément contained in claims 
1 and 2 of the Underwood patent. 

The Havens patent 764,845 is for certain alleged improvements upon 
the tobacco stemming machine of the Hutcheson patent in suit. In the 
patent description he says : 

"The sala Improvements conslst In the novel construction and arrangement 
of the feed-table, the gâte, and clamplng-bars assoclated therewith and also 
of the rotary 'recelvlng-table and mode of operatlng the same ; also, In the 
construction and arrangement of the brushing and delivering devlces; also, 
In the varions combinatlons more particularly hereinafter polnted out." 

The claims relied on are Nos. 1, 2, 3, 4 and 6, as follows : 

"1. In a tobacco-strlpplng machine, a feed-table, a movable gâte and a leaf- 
carrler constructed and arrangea to engage the leaves in front of sald gâte. 

"2. In a tobacco-strlpplng machine, a feed-table, a movable gâte, a leaf- 
carrier constructed and arrangea to engage said leaves In front of said gâte 
and ineans for openlng said gâte to permit outward travel of sald carrier. 

"3. In a tobacco-strlpplng machine, a feed-table, a movable gâte and a leaf- 
carrler constructed to engage sald leaves in front of sald gâte and means for 
moving sald carrier to open said gâte. 

"4. In a tobacco-strlpplng machine, a feed-table, a movable gâte, a clamplng 
device for the leaves and means for Imparting to sald device a movement of 
translation ; the said clamplng device being constructed and arranged flrst to 
grasp the leaves and second to open sald gâte." 

"6. In a tobacco-stripping machine, a feed-table, a movable gâte, a pair of 
coactlng clamplng-bars and means for bringing sald bars together to clamp 
the leaves and for imparting to sald bars a movement of translation; the 
aforesald parts being constructed and arranged so that, first, the upper bar 
descends upon the leaves at the dellvery end of the table ; second, the bars 
meet to grasp the leaves; third, the bars moving onward open the gâte to 
permit thelr own passage." 

The machine described in this patent discloses a feed gâte sup- 
ported on pivots from a vertical support Havens states that the pur- 
pose of the gâte is "to prevent the leaves from passing into the machine 
in advance of the clamping-bars and also after the clamping-bars hâve 
carried the leaves beneath said gâte to draw out and flatten said 
leaves, and so prépare them for the action of the stripping-rolls." The 
tobacco leaves are placed butts foremost on the feed table and are 
fed forward by hand to the feed end, and just as the leaves reach the 
delivery end of the table the upper of the clamping bars meets them 
and carries them along and an instant later the leaves become gripped 
between the elastic faces of the bars. The upper bar in moving 
strikes the gâte, lifts it and passes under it, and the gâte then swings 
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back to its original position. The gripping bars holding the leaves 
continue forward and pass between the shafts of the stripping rolls 
forcing them asunder against the action of helical or spiral springs. 
The claims relied on conform, I think, to the description. The prin- 
cipal question is whether the défendant has infringed. In claims 1, 
2 and 3 an engagement of the leaves in front of the gâte is required, 
and it is equally required in claims 4 and 6 ; claim 4 requiring a clamp- 
ing device "constructed and arranged first to grasp the leaves and 
second to open said gâte," and claim 6 requiring that the mechanism 
of the machine be "constructed and arranged so that, first, the upper 
bar descends upon the leaves at the delivery end of the table ; sec- 
ond, the bars meet to grasp the leaves ; third, the bars moving on- 
ward open the gâte to permit their own passage." This requirement 
strictly accords with the mechanism of the machine as disclosed in 
the description on a proper construction of the patent as a whole. 
An engagement of the leaves may occur either while the gâte is at 
rest or after it has begun to move and before the gripping. device 
passes under it. In the one case the leaves are engaged before the 
gâte at rest, and in the other before the gâte in motion, but in either 
case in front of the gâte. An inspection of the patent drawings alone 
would strongly indicate, on the assumption of their correctness, that 
the leaves could not be actually engaged in the sensé in which that 
term is employed in the patent until the upper of the two gripping 
bars strikes the gâte and causes it to a certain extent to sviring toward 
the stripping rolls. But the leaves must be engaged before they pass 
through or under the gâte. The description and patent drawings 
harmonizing with an interprétation recognizing an engagement of the 
leaves in. front of the gâte after it has begun to move and the claims 
expressly requiring an engagement of the leaves in front of the gâte, 
I entertain no doubt that in the machine of the Havens patent the grip- 
ping device engages the leaves in front of the gâte, although moving, 
and before such device gets behind the gâte by passing under it. In 
the defendant's machine there is no such mechanism. The plaintiff 
contends that the swinging flap of the defendant's machine and the 
vertical surface of the fixed abutment or end of the stationary plate 
or gage, taken in conjunction with each other, constitute the full 
équivalent of a gâte. The upper surface of the stationary plate or 
gage is sufRciently below the rectilinear line of feed to permit the 
gripping bars to pass between the stripping rolls without deflection f rom 
that line, and if the stems of the leaves were raised only to or barely 
above the level of the upper surface of the stationary plate or gage 
it is évident they would not be in the rectilinear line of feed travel, 
and that to reach that line it would be necessary to raise them con- 
siderably above such level, and that the object in so raising the leaves 
would be not barely to clear the upper edge of the stationary plate 
or gage but to place them where without deflection they could pass 
in a rectilinear line through the machine. Under thèse circumstances, 
and on the assumption that the normal function of a gâte is to shut 
rather than to open, the vertical surface of the fixed abutment is 
not interposed in the line of feed travel and in no legitimate sensé 
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shuts off thc leaves f rom pursuing that Une. On the contrary, as soon 
as the gripping bars engage the leaves they proceed in a rectilinear 
line above and beyond the vertical surface of the fixed abutment with- 
out any functional action whatever on the part of that abutment. In 
the lïavens machine the movable gâte extends downward to the recti- 
linear line of feed and until pushed forWard by the upper gripper bar 
prevents the passage of the leaves in their normal line of travel. No 
mechanism of the kind is disclosed in the defendant's machine. Even 
if the claims of the Havens patent were entitled to a broad, in contra- 
distinction to a narrow, construction it would be a matter of grave 
doubt whether there is in the defendant's machine the mechanical 
équivalent of the Havens movable gâte. But in view of the narrow 
character of the Havens invention and of the prior art as disclosed in 
the Underwood and Hutcheson patents in suit, as well as others, I 
consider the contention of the plaintiff inadmissible, even on the as- 
sumption that the normal function of a gâte is to shut rather than 
to open. If there be no movable gâte in the defendant's machine 
there is no infringement of the Havens patent. But if the defendant's 
machine discloses a movable gâte it consists of the swinging flap. Be- 
fore this flap is raised toward the horizontal line of travel the stems 
of the leaves project beyond its outer edge, and when they are gripped 
it is either at a point beyond, and therefore behind, in the sensé of 
the Havens patent, such edge, or after the swinging flap bas fallen, 
in which latter case in no legitimate sensé could it be said that the 
stems were fengaged at a point in front of the gâte. It would display 
a distortion of ideas as well as of language to claim that leaves are 
engaged before a movable gâte when there is not at the time of en- 
gagement or at any time thereafter any gâte for the engaged leaves 
to pass. Whatever efïect the raising of the swbging flap nlay hâve 
in preserving an alignment of the leaves in such manner as to obviate 
possible sagging or other disarrangement, it is the gripping bars which 
raise the leaves to the proper level and launch them on their rectilinear 
course, the swinging flap falling before they reach that course, and 
before their engagement. 

The Frankenburg patent, 715,651, relates to the stripping device 
in tobacco stemming machines. In the patent description it is said : 

"My invention relates to tobacco-stripplng machines, and lias for its object 
Improvements in machines for that purpose. lu machines of the class to 
which the présent invention relates the stem of the tobacco-leaf is Inserted 
between knives which open and close, and after the knives are closed the stem 
is seized by Angers and drawn thvough the knives, leavlng the leaf on one 
side of the knives and discharging the stem on the other." 

The only claim relied on in this patent is the third, as f oUows : 

"3. The combination with a pair of blades for stripping tobacco-leaves, of 
déviées for automatically openlng and closlng said blades, and means for con- 
trolling the movement of said blades whereby the closlng action is nniform 
toward a flxed center." 

The patent does not call for rotating stripping rolls, but for a pair 
of blades which close upon the leaves, the latter being puUed between 
the edges of the knives in order to be stripped. It is not necessary 
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to consider the novelty, utility or patentability of the subject-matter 
of the claim, as in no aspect of the case, I think, has the défendant 
infringed it. 

I hâve reached the conclusion that for the reasoris hereinbefore given 
the défendant has not infringed any of the patents in suit, and that 
the bill must be dismissed, with costs. 



UNION TOOL CO. v. WILSON & WILLABD MFG. CO. 
(District Court, S. D. California, S. D. June 20, 1916.) 

No. 1540. 

1. Patents <©=>36 — Evidence of Invention — Commercial Succbbs. 

Great commercial success In ttie case of a tool largely used, togetlier 
wltli the presumption arising from ttie grant of a patent, are siifflcient to 
establish invention in case of doubt. ' 

[Ed. Note. — For otlier cases, see Patents, Cent. Dlg. | 40; Dec. DIg. 
<g=>36.] 

2. Patents <S=>328 — Validitt and Infringement — Undebeeameb. 

The Double patent, No. 734,833, for an underreamer, for use in the 
drllling of oU and gas wells, was not antlclpated, dlseloses Invention, and 
covers a comblnation of declded merlt, whlch Is entitled to a fair range 
of équivalents ; also held infringed. 
8. Patents (®=»68 — Anticipation — Pbinted Publication. 

A trade catalogue contalning a eut of an article is not such a publica- 
tion as wlll anticipate a subséquent patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 82, 83 ; Dec. Dlg. 
<S=>68.] 

4. Patents ®=240 — Infbingbment — Effect of Impbovement. 

An improvement on a patented article, where the principle of opéra- 
tion is not changed, wlll not avoid Infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 379; Dec. Dig. 
<S=>240.] 

5. Patents <g=>236 — Infringement — Change of Foem. 

Change in form alone, uniess It substantially changes the method of. 
opération, is not sufllcient to avoid infringement. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 372, 373 ; Dec. 
Dig. <S=236.] 

In Equity. Suit by the Union Tool Company against the Wilson 
& Willard Manufacturing Company. On final hearing. Decree for 
compîainant. 

Frederick S. Lyon, of Los Angeles, Cal., for compîainant. 
Raymond Ives Blakeslee, of Los Angeles, Cal., for défendant. 

CUSHMAN, District Judge. Compîainant sues for the infringe- 
ment of letters patent No. 734,833, applied for in 1901 and granted 
Edward Double in 1903. The patent is for a new type of underreamer 
covering certain combinations therein. The défense is: Want of 
patentable novelty and invention; anticipation, and infringement is 
denied. 

fisaFor othtr cum «•• luu* toplc & KEY-NUMBER in aU Key-Numb«red DlsesU & Indexes 
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In drilling oïl wells in Pennsylvania, no underreamer was neces- 
sary, as the fonnation stood up, and, when tl:^ rock was reached, at 
a depth of 50 to 100 feet, no casing was required; casing being a 
pipe entered in the hole for the purpose of holding back soft earth 
and preventing caving. The devices in question are a part of what 
is known as the "cable tool System" of oil well drilling, consisting 
of a high derrick with windlasses, called "bull wheels and calf wheels," 
for winding up and releasing th'e cable rope to which the tools are 
attached. The hole in the ground is made by dropping a string of 
tools. A certain amonnt of water is kept in the bottom of the hole, 
which is churned up into mud, This mud — made by the water and 
détritus formed by the drilling — is taken out of the hole by a baler 
or other suitable device, which is run down inside the casing. 

In drilling, ordinarily, a heavy bit is used. The bit will pass literal- 
ly through the inside of the pipe; but, in playing up and down be- 
neath the pipe, unless the formation is soft, it will eut a smaller hole 
than the outside diarneter of the pipe or casing. In hard formations 
it is therefore necessary that the hole underneath the casing be en- 
larged, or underreamed; that is, reamed out under the casing, so 
that the casing may follow through the hole. The device for ac- 
complishing this is an underreamer, which, in effect, is an expansive 
bit that is so arrànged as to expand after it has been dropped through 
the casing. The casing is supported a sufficient distance above the 
underreamer to allow of its being played up and down to eut away 
the hard strata by the weight behind the striking bit. 

The ordinary drilling bit drills a hole through the hard ledge first, 
but this hole is of too small a diameter to permit of the passing of 
the casing. The hole is then enlarged by means of the underreamer, 
so that the casing may fall. In order to be a successful underreamer, 
the machine must be essentially strong. The thrust upon the bit 
must be as nearly as possible in direct Une with the string of tools 
to prevent breaking. The mechanism by which it expands and col- 
lapses must be dependable, so as not to get out of order by reason 
of the heavy blows, or by reason of the mud and débris in which it 
h^as to be worked. It must not only be so arrànged as to expand 
when it is passed down through the casing, but provision must be 
made by which, in puUing it up against the shoe or foot of the casing, 
it will again be collapsed, so that it can be drawn within the casing. 

Thèse are the main difficulties to be overcome in such a device, and 
the accomplishment of them — as the évidence shows — has been sought 
for many years. The drilling of oil wells in California began as far 
back as about 1890. The industry increased to a great degree in 
importance about 1897. Prior to the invention of the patent in suit, 
the underreamers mainly used in California oil fîelds were known as 
the "Austrian" and "Russian." With thèse a greater depth than 
1,800 feet was seldom reached. By the use of the Double under- 
reamer a much greater depth was attained, not infrequently twice as 
deep as formerly. 

[1] It is claimed that this great success was not entirely owing to 
the new underreamer, as improvements in other oil well drilling de- 
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vices were adopted about the same time. It is clear that much of the 
crédit for this great accomplishment is unquestionably due to the 
Double underreamer. It almost at once took the lead in the oil well 
tool trade over ail former reamers. There is testimony that, in the 
California fields, 85 per cent, of the underreamers sold are either of 
the Double type or that of the alleged infringing- device. Thèse facts, 
coupled with the presumption arising upon the grant of the patent, 
are sufficient to résolve any doubt, which may exist in this case, in 
favor of the validity of the patent. Stebler v. Riverside Heights 
Orange Growers' Association, 205 Fed. 735, 124 C. C. A. 29; Mor- 
ton V. Llewlyn, 164 Fed. 693, 90 C. C. A. 514. 

[2] It is not meant by this that patentable invention is left sub- 
stantially in doubt upon an inspection of the alleged anticipating de- 
vices and the évidence concerning them, for it is not. Upon the 
trial, défendant sought to establish that one Frederick W. Jones — an 
employé of the National Supply Company, under the superintendency 
of Double — was really the inventer of whatever w^as novel in the 
patent in suit. Jones testified that he was, in fact, the inventor; but 
his former conduct, his long silence, even under provocation, and tes- 
timony given by him on an interférence contest in the Patent Office 
involving the Double underreamer, are wholly inconsistent with his 
présent statements. The testimony at that hearing was given about 
the time of the granting of the patent in suit, and was, in part, as 
f ollows : 

"Q. Did you hâve a conversation with Mr. Double In regard to this ream- 
erî and, if so, state the conversation. A. Well, I was employed by Mr. 
Double at the same time he was manufacturlng the reamer in question. I 
had a conversation with him, and he said the reamer was a mean thing to 
manufacture and that he would change the construction of it, and he showed 
me what changes he proposed to make, and he also asked me what I thought 
of the changes, and I told him that I thought the change was a good one. 
That is ail." 

This so far discrédits the testimony of Jones as to leave no war- 
rant for overthrowing the presumption of regularity in the issuance 
of the patent, as well as plaintiff's évidence now given in support of 
the patent. 

The main question in the case is: What range of équivalents, if 
any, is complainant entitled, under the patent in suit, to be protected 
against? Upon considération of the prier art, including the alleged 
anticipating patents and devices, and the marked success in the trade 
and in opération of the Double underreamer, I find that it constituted 
combinations of decided merit, entitling complainants to a fair range 
of équivalents. Los Alamitos Sugar Co. v. Carroll, 173 Fed. 280, 97 
C. C. A. 446. While it is true that each of the éléments of the com- 
bination claims of the patent in suit were old in the art, y et the com- 
binations, as a whole, were new. The claims of the patent in suit in 
question are numbered 1, 2, 6, 7, and 8, and read as f ollows: 

"1. An underreamer eomprising a hollow mandrel furnlshed with an inter- 
nai shoulder, a downward extension having opposite parallel bearing faces 
having a keyway therein, shoulders at the sides of such extension, and up- 
wardly and inwardly sloptng dovetail sllpways beneath said shoulders; a 
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sprlng on the shoulder In the hoUow mandrel ; a rod playin'g In the mandrel 
furnished wlth a key seat and supported by the spring; dovetail tUt slips 
playing in the slipways and furnished with key seats respectively ; a key in 
the key seats of the slips and rod and playing In the keyway of said exten- 
sion to hold the slips agalnst the shoulders; sald slips being furnished with 
Inward projections to slide upon the downward extension of the mandrel to 
spread apart the cuttlng edges of the slips when the sUps are drawn up. 

"2. An underreamer furnished wlth a mandrel havlng a downward exten- 
sion provided with opposite parallel bearing faces and a keyway In the ex- 
tension ; a sprlng-supported rod furnished wlth a key seat and playing up and 
down in the mandrel; tilt slips slidingly connected wlth the mandrel and 
furnished wlth inward projections to slide upon the opposite bearing faces 
of the downward extension to spread the slips apart at the lower ends when 
the slips are drawn up ; and a key carried by the rod and carrylng the slips." 

"6. In an underreamer, a mandrel furnished with a hoUow slotted extension, 
the lower end of whlch slopes upward at the edges; tilt slips slidingly con- 
nected wlth the mandrel and furnished on their Inner faces with projections, 
the upper faces ot whlch slope downward to slide upon the extension of the 
mandrel; and means Connecting the slips wlth the rod. 

"7. In an underreamer, the combination wlth a hollow mandrel, provided 
with a slotted extension, a spring-actuated sllp-operating rod provided wlth 
a pivot key, tilt slips provided with key seats adapted to be engaged by said 
pivot key, said key seats being somewhat larger than the key to allow the 
slips to tilt, said slips provided with inwardly projecting shoulders, and sald 
slotted extension provided with surfaces adapted to tilt said slips and hold the 
same in expanded position. 

"8. In an underreamer the combination of a hollow mandrel with a hollow 
slotted extension, said extension havlng opposite parallel t>earlng faces, a slip- 
carrying rod in said mandrel, slips connected to sald rod, sald slips havlng 
projections whlch bear agalnst sald extension, said slips being provided wlth 
key seats, a key carried by said rod, each end of the key lying in a key seat 
of a slip, and the key seat in each slip being somewhat larger than the key to 
allow the slips to partake of a tilting action." 

A hollow mandrel with inner shoulder, a downward extension with 
shoulder at the side of the extension, a spring on the shoulder in the 
hollow mandrel, a rod playing in the mandrel supported by the spring, 
and a key at the lower end of the rod to carry the cutters, were, m 
such combinations, ail old in the art. The chief novel feature of the 
Double invention was the tilting means adopted for the collapse and 
expansion of the cutters — in combining that means with interrelated 
dovetails on the cutters and ways of the body extension. 

In the O'Donnell & Willard patent (No. 762,435), while there may 
be a slight tilt of the cutters, owing to the downward and inward in- 
clination of the interposed section of the body and the fact that, in 
opération, the bottom of the machine would be full of fragments of 
rock and other material removed in the progress downward, as well 
as the interior of the bowl shape of the lower body, the action of 
the cutters on the key would be sliding, rather than tilting, rocking, 
or swinging. 

In the O'Donnell & Willard patent and device the face of the inter- 
posed part of the body upon which the cutters travel has but one in- 
cline, though tending to curve. The collapse of the cutters is there- 
f ore gradua], while in the patent in suit the bearing faces upon which 
the cutters travel are at first parallel, until the shanks are well free 
from their seats, when in operative position, the collapse is then sud- 
den, to which a tilting or swinging action on the key is necessaiy. The 
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same distinction is to be found in the so-called "Jones round-nosed" 
reamer. 

In the O'Donnell & Willard device, while there are seats in the 
cutters for the insertion of the key, carried by the spring actuated rod, 
the periphery of the body is unbroken. While, in the patent in suit, 
the pocket in the body in which the shank of the cutter becomes seated 
opens to the outside, permitting the shoe of the casing to contact with 
the shoulder on the outside of the cutter shank above the lower end 
of its head or body, and also allows of stronger body construction. 
The dovetails upon the shanks of the cutters and ways, therefore, are 
not found in the O'Donnell & Willard patent and device. 

The so-called "Jones round-nosed" reamer was a device for which 
no application was ever made for patent. It never was used, and was 
abandoned by Jones. In the Jones round-nosed reamer, the entire 
movement of the cutters is directed by a dovetail structure, the ways 
being curved inwardly and downwardly, efifecting a collapse ; but the 
method of opération is entirely différent in this respect from the pat- 
ent in suit. There is no spreading bearing in the Jones round-nosed 
reamer to assist in the expansion and collapse of the cutters. 

Thèse différences in the mode of opération appearing in both the 
O'Donnell & Willard device and that of the Jones round-nosed reamer 
render it unnecessary to consider further whether there should hâve 
been an interférence proceeding in the Patent Office as between O'Don- 
nell & Willard and the Double applicants, or to consider whether the 
Jones round-nosed reamer preceded Double's invention, and whether 
Double was familiar with it. 

In the Swan reamer (No. 683,352) there are interrelated dovetail 
ways upon the body of the r^mer and interrelated dovetails upon the 
cutter, which dovetails and ways, likewise, appear in the patent in suit. 
But the action of the cutters in the Swan device are entirely of a slid- 
ing character. There is no swing or rock, either upon the key or the 
shoulders or exterior angles in the lower end of the body as in the 
patent in suit. 

In the North patent (No. 674,793) the action of the cutters is entirely 
a rocking action upon the key and upon each other. There is no in- 
terposed portion of the body, and the only portion of the cutters slid- 
ing is in their upper extrême contact with the inside of the bowl forma- 
tion in the bottom of the reamer body. 

The Brown reamer (No. 687,296) is doubtless the closest in essen- 
tial principle of anything in the prior art to the patent in suit, for'the 
cutter is adapted to both slide upon an interposed portion of the body, 
provided with parallel bearing faces for that purpose, and, as the 
cutters slide down upon this face, they collapse inwardly over the lower 
end of the extension, which they are enabled to do directly because 
of the fact that the cutters, on their inside faces, are provided with 
a recess for the accommodation of the enlarged lower end of the 
body, and they are f ùrther so enabled to collapse because they hang f ree 
upon a spring-actuated device in the interior of the reamer. But they 
are suspended, not by means of a key seat in a recess in the shank 
of a cutter larger than the key, as in the patent in suit, but the upper 
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end of the cutter shank is formed into an inner shoulder hooked over 
an exterior shoulder upon a spring-actuated box open at the lower 
end, allowing it to travel downward with the cutters, over an inter- 
posed portion of the body. The effect of this différence will be con- 
sidered later in connection with the rejection of applicant's claim first 
presented in the Patent Office. 

[3] Défendant aiso avers that a certain Canadian underreamer an- 
ticipated the patent in suit. If this Canadian underreamer was pat- 
ented, the évidence does not disclose that fact. An oil well supply 
catalogue of 1900 was introduced in évidence, containing a eut of 
the Canadian underreamer ; but such a catalogue is not a sufficient 
publication to establish anticipation. 30 Cyc. 837, 3-B. There is also 
some évidence of use in the Califomia fields of this underreamer; 
but, without undertaking to détermine the extent of this use, an in- 
spection of the Canadian underreamer shows that its cutters slide upon 
the interposed body of the reamer, and are, to a certain extent, allowed 
to collapse because of inwardly projected shoulders, yet the cutters 
are not equipped with shanks carrying dovetails, nor the body with 
pockets to seat such shanks, but the cutters rest upon, and slide en- 
tirely without, the body, and are not suspended from a spring-actuated 
rod in the upper portion of the cutter body, but are locked together 
and hung on the top of a boit actuated by a spring in the lower por- 
tion of the reamer body, and, as in the Brown device, this spring- 
actuated boit, while it carries the cutters as it travels upward, does 
not, necessarily, do se as it retires downward. 

Thèse différences in opération are sufficient to avoid anticipation. 
None of the underreamers of the prior art combine cutters tilting 
over the lower end of the reamer body with shanks having dovetails 
so interrelated with dovetail ways upon the body of the reamer as to 
afford inner, outer, and latéral bearings when in reaming position. 

Claims numbered 1, 2, and 3, as originally proposed, were rejected 
by the Commissioner of Patents upon référence to the Swan patent, 
and were only allowed upon their amendment and that of the spécifia 
cations; the effect of the amendment being to make plain the tilting 
action of the cutters, or slips, in addition to the interrelated dovetails 
and dovetail ways thereof upon the cutter shanks and body extension, 
which latter were found in the Swan device. The effect of the amend- 
ment is made plain by an amendment required and made to the spéci- 
fications and upon which the claims were allowed. This amendment 
is as foUows: 

"The sockets or key seats 16 axe somewhat larger than the key 17, to 
permit the slips 15 to partake of a tilting action, the key 17 thus forming a 
portion, on the rod 11, on which the tilt slips or bits 15 are loosely swung or 
plvoted, adapting their lower ends to tilt or swing in toward the center of 
the stock or mandrel portion to pass through the well casing, or to tilt away 
from the center to assume the proper position for reaming. The tilt slips are 
provided with shoulders 18 adapted to slide upon a spreading portion provided 
in connection with the mandrel body." 

Claim 7 — originally numbered 8 — in the application was rejected by 
the Commissioner of Patents upon référence to the Brown patent 
The claim as then presented read: 
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"In an underreamer the comblnatlon of a hollow mandrel, a slip-carrying 
rod In sald mandrel, slips connected to said rod, and means for titling said 
slips." 

As allowed, it reads: 

"In an underreamer, the comblnatlon wlth a hollow mandrel, provlded with 
a slotted extension, a spring-actuated slip operating rod provided with a 
pivot key, tilt slips provided with key seats adapted to be engaged by said 
pivot key, said key seats being somewhat larger than the key to allow the 
slips to tilt, said slips provided wlth inwardly projecting shoulders, and sald 
slotted extension provided with surfaces adapted tb tilt said slips and hold 
the same In expanded position." 

Défendant insists that, by the limitation voluntairily so placed in 
the claim, infringement is avoided, and that the language of the broad 
claim, as it originally stood, "and means for tilting said sHps," is nec- 
essary to cover defendant's device, and, with that language out of the 
patent, there is no infringement. 

In the Brown patent, upon which the claim was first rejected, the 
means for holding the cutters in expanded position, over which they 
were allowed to collapse, appear the équivalents of the Double in- 
vention; but the means by which the cutters were carried on the 
rod were essentially différent. It is necessary that they be so freely 
suspended on this rod as to permit them to tilt forward and back, 
over and upon the lower end of the extension. In the Brown device, 
this was accomplished by an inwardly projecting shoulder upon the 
upper extremity of the cutter, fitted or hanging upon a shelf or 
shoulder extending from the spring-actuated box into the cavity pro- 
vided for the accommodation of the cutter shank. 

In the Double device, the key carried by the rod loosely fits in the 
hole in the upper part of the inner face of the cutter shank. In 
opération, as the rod carries the cutters up into the reaming position, 
the cutters will travel together, for the rod, with the aid of the key 
inserted in each shank, would control each cutter. But as the box, 
upon which the cutters hang in the Brown device, travels down- 
ward, the cutters do not, necessarily, travel with it, save by their 
own weight. The expansion on the end of the rod would keep them 
from falling out, but it would not bring them down with it, together. 
The foot of the casing, which forces the cutters down in collapsed 
position, might become jammed out of shape, so as not to be uni- 
form on both sides, or rocks or other substances might get between 
the foot of the casing and the outer shoulder of the cutter, resulting 
in one cutter being carried down ahead of the other, if anything in- 
terfered with the descent of such other. 

This shows such a différence in the method of opération as to pre- 
vent anticipation of the Double invention by the Brown. It is 
therefore obvious that, as Brown invented one "means" and Double 
another "for tilting the slips," the Commissioner of Patents right- 
fully rejected Double's broad claim to ail means "for tilting the slips," , 
which would hâve included the means invented by Brown. 

The remaining question, whether the means adopted by Wilson of 
collapsing, expanding, and holding the cutters in reaming position are 
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équivalents, substantially the same as those of Double, must be re- 
solved in the affirmative. As already pointed eut, the chief novelty 
and utility of the Double invention over the prior art was the com- 
bination of the interrelated dovetails on the cutter shank and ways 
therefor on the body of the extension, with the means by which the 
tilting action of the cutters over the lower end of the body Mfas acr 
complished. 

It is insisted by the défendant that the complainant is not entitled 
to protection of this combination under the claims of the patent ; that, 
while claims 1 and 2 cover the dovetail arrangement, and claims 6, 
7, and 8 cover the means securing the tilting action, there is no claim 
covering both. If defendant's assumption were conceded, as long 
as the lesser combinations were covered by valid claims, no good 
reason appears — it being found that the entire combination is an in- 
vention of decided merit — for allowing only a narrow range of équiva- 
lents, although this course might be justified if each of the claims was 
considered entirely independently of everything else than the prior 
art. 

Defendant's contention in this particular is based on a false 
premise. Claim 1 covers both the dovetail ways on the body, co- 
acting with dovetails on the slips or cutters, and means for the ex- 
pansion and collapse of the cutters over the lower end of the exten- 
sion. The following language of the claim covers the latter feature: 

"Sald slips belng fumished with inward projections to sUde upon the 
downward extension of the mandrel to spread apart the cuttlng edges of the 
slips when the slips are drawn up." 

It is obvions that, if the cutters spread when drawn up, they would 
collapse on being drawn down. That this claim not only covers the 
dovetail slips and ways, but such expansion and collapse of the cut- 
ters and the means for its accomplishment, is further shown by the 
paragraph of the amended spécifications above quoted, upon which 
amendment the Commissioner of Patents allowed claims 1, 2, and 3. 

As to claims 1 and 2, it is insisted by the défendant that its forked 
or pronged formation of the lower extension, rather than the hoUow 
slotted formation of the closed bottom of the patent in suit, and the 
omission of the opposite parallel bearing faces on such extension, so 
differentiates the Wilson reamer as to essentially change the mode 
of opération. The feature of "opposite parallel bearing faces" is 
only inclUded in claims 1 and 2, and does not appear in claim 3. The 
opposite bearing faces 9 upon the prongs in the Wilson device are 
the équivalent of the opposite parallel bearing faces in claims 1 and 
2 of the patent in suit. It is true that the former are not exactly 
parallel, but they are approximately so, and could be made so without 
afifecting, materially, the function discharged by them. 

In the patent in suit, the opposite parallel bearing faces extend up- 
ward the entire length of the extension to the shoulder that forms the 
upthrust bearing for the cutters, except as eut to afford a slot for 
the playing up and down of the key carrying the cutter ; thus they 
form an inner bearing and guide for the upper end of the cutter as 
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it travels up and down. In the Wilson, thèse opposite bearing faces 
are not carried the entire length of the extension. This omission 
helps to form the pronged formation which enables Wilson to give 
the end of the rod inserted between the upper cutter shanks a heavier 
construction, taking on itself the duty before, in part, performed by 
the upper portion of the opposite parallel faces in the patent in suit. 
In view of the state of the art, and particularly of the Brown patent 
and device, I find this would be the substitution of a well-known me- 
chanical équivalent; therefore no avoidance of infringement. The 
effect of this changed formation, from the hollow slotted extension 
to the pronged formation is rather to permit of additional features 
and the accomplishment of further action. 

The change permits the cutter shank to collapse between the prongs. 
which permits of more stock in the cutter shank, eliminating the notch 
on the inside, which is a feature of the Double cutter, above the in- 
wardly projecting shoulder, which notch in the Double cutter is nec- 
essary to allow of the collapse of the cutter over the lower end of 
the extension, the web of which is unbroken. There is testimony to 
the effect that this notch constitutes a weakness in the Double cutter. 

[4] This provision for the collapse of the cutter between the prongs 
is the chief additional f unction accompHshed by the pronged formation, 
although it also permits of the assembling of the reamer from the 
bottom, instead of the top, and has an advantage in permitting the 
re-machining of the lower end of the body of the reamer. But thèse 
latter features do not affect directly the opération of the machine 
when in use. Thèse différences may constitute improvements, war- 
ranting the issuance of patent; but substantially the same' dovetails 
on the cutters and ways therefor, and like means for tilting the cut- 
ters, remain as in the patent in suit. The principle of action, the 
mode of opération, is not substantially changed, and infringement is 
not avoided by the improvements. Stebler v. Riverside Heights 
Orange Growers' Ass'n, 205 Fed. 735, 124 C. C. A. 29 ; Lourie Impie. 
Co. v. Lenhart, 130 Fed. 122, 64 C. C. A. 456; Norton v. Jensen, 49 
Fed. 859, 1 C. G. A. 452. 

Claim 6 reads: 

"In an underreamer, a mandrel furnished wlth a hoUow slotted extension, 
the lower end of which slopes upward at the edges; tilt slips slidingly con- 
nected wlth the mandrel and furnished on their Inner faces with projections, 
the upper faces of which slope downward to slide upon the extension of the 
mandrel ; and means Connecting the slips with the rod." 

It is insisted by the défendant that further substantially différent 
means are employed in its device from the foregoing. In the fore- 
going claim the lower end of the hollow slotted extension, it is said, 
"slopes upward at the edges." This feature is one of the means in 
accomplishing the tilting or collapsing and expanding of the cutters. 
In the Wilson reamer, the slopes are at the lower end of each prong, 
described in Wilson's spécifications as "the beveled end faces 17 of 
the downwardly-projecting lugs ^'." If the prongs were joined by a 
web, the formation would, instead of pronged, become hollow and 
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slotted, and thç slopes of the prongs would be "at the edges" of 
their upward slope. 

It is clear that the means and manner of discharging this function 
are substantially the same in each. Claim 6 further provides that 
the tilting slips shall be "furnished on their inner faces with projec- 
tions, the upper faces of which slope downward to slide upon the 
extension of the mandrel." The projections and sloping faces are 
numbered 18 and S6 in Figures 9 and 11 of the Double drawing. 

Défendant contends that, of the parts in question, the Wilson de- 
vice bas no clear mechanical équivalent for this downward sloping 
face upon an inward projection. The corresponding part in the 
Wilson cutter is described in the spécifications, and referred to in the 
drawings as follows: 

"The expansion bearlng faces ^» termlnate at their upper ends In rounded 
corners or bearlngs 16 to ride more readlly over the beveled end faces J7 
o( the downwardly-projectlng lugs 2' to engage sald bearlngs for expanding 
the cutters." 

The object sought in both formations was to hâve the cutter slide 
freely in collapse and expansion up and down over the upwardly and 
outwardly sloping portion of the body. Infringement could, there- 
fore, not be avoided merely by rounding the shoulders or corners in 
place of a straight slope, as merely to effect this purpose the rounded 
shoulders could, not inaptly, bè described as "rounded slopes." 

[5] It is further contended that the portion of the face of the cut- 
ters which corresponds and slides upon the lower part of the prongs 
is not upon a "projection." Change in form alone, unless it sub- 
stantially changes the method of opération, is not sufficient to avoid 
infringement. ' No citation of authority is necessary in support of this 
proposition, though there may be an exception, but the exception is 
not of importance in the présent instance. 

In one view, the rounded corners are upon the upper face of the 
projection, for they are on a projection of the body of the cutter, as 
distinguished from the shank. By the pronged formation, the cut- 
ter shank could be made heavier in the Wilson than the Double, and 
the shank projects still further inward than the projection on the 
body of the cutter, which carries the rounded shoulder. By cutting 
away the heavier portion of the cutter shank, permitted by the pronged 
formation — which élimination would in no way prevent the discharge 
of the function in question — it becomes clear that the means and 
function of the parts in question are the same in both devices, al- 
though the improvement by the Wilson arrangement may justify a 
patent to protect the variation. 

Claim 7 reads : 

"In an underreamer, the comblnation wlth a hollow mandrel, provlded 
wlth a slotted extension, a sprlng-actuated sllp-operatlng rod provided with 
a pivot key, tilt slips provided wlth key seats adapted to be engaged by said 
pivot key, said key seats being somewhat larger than the key to allow the 
slips to tilt, said slips provided wlth Inwardly projecting shoulders, and 
sald slotted extension provided wlth surfaces adapted to tilt said slips and 
hold the same in expanded position." 
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Aside from what has already been considered, the only élément 
covered in this daim to be compared with Wilson's device is the 
"pivot key" with which the "spring-actnated slip rod" was provided, 
"the key seats" (on the tilt slips) "being somewhat larger than the 
key to allow the key to tilt." The enlarged key seat in the Wilson 
is identical with that of the patent in suit. Its function is identical. 
While the words "pivot key" do not disclose that the key and the 
rod are separate éléments, yet that such was designed by Double is 
shown by the drawings and spécifications. In the Wilson, the rod 
and key are intégral. 

While this and the pronged formation of the body extension per- 
mit of a heavier and stronger key and cross-head in the Wilson de- 
vice than the Double, it .does not in any way essentially affect the 
mode of opération by which its function is discharged, in carrying 
the cutters up and down and in permitting their tilting. 

The éléments described in claim 8 hâve been considered in connec- 
tion with the other claims, and are found to be identical, or the équiva- 
lents of like éléments in the defendant's structure. 

Many lesser matters bave been discussed and elaborated upon by 
counsel, but enough has been said. I deem the lengthening of this 
opinion further unwarranted. 

Infringement of claims 1, 2, 6, 7, and 8 is clear. The injunctive 
relief prayed will be granted. 



WILSON V. UNION TOOL CO. 

(District Court, S. D. Callfornla, S. D. June 19, 1916. On Pétition for Ee- 
hearlng, August 26, 1916.) 

Nos. A-4 and B-62. 

Patents ®=328 — Validity and Infringement — Undekeeamee. 

The Wilson patent, No. 827,595, for an underreamer, held not antlci- 
pated, valid, and Infringed as to claims 9 and 19, and not hifrlnged as 
to claims 2, 4, 8, 10, 11, 12, 13, 14, 15, 16, and 17. 

In Equity. Two suits by Elihu C. Wilson against the Union Tool 
Company, Consolidated. On final hearing and pétition for rehearing. 
Decree for complainant and rehearing denied. 

Raymond Ives Blakeslee, of Los Angeles, Cal., for complainant. 
Frederick S. Lyon, of Los Angeles, Cal., for défendant. 

CUSHMAN, District Judge. The two foregoing causes hâve been 
Consolidated, and were tried and submitted at the same time as case 
No. 1540, this day decided. 237 Fed. 837. The Consolidated cases both 
involve the same underreamer patent, and the gênerai statement in the 
décision in No. 1540 is applicable to thèse causes. The Double pat- 
ent involved in that suit — No. 734,833 — was granted in 1903. The 
application for the Wilson patent. No. 827,595, in suit in thèse two 
Consolidated cases, was filed in 1905, and patent granted in 1906. 

'<S=3For other cases see same tapie & KEY-NUMBSR in ail Key-Numbered Digests & Indexe» 
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Departures by the défendant from the structure, as described in the 
Double patent, it is complained by the complainarit, infringe the 
patent in suit. 

Cause A-4 was first begun, the alleged infringement being limited 
to daims 16 and 17 of the Wilson patent. Thereafter, it appearing, 
as alleged by the complainant, that défendant had further departed 
from the structure covered by the Double patent, by which he averred 
Dther claims of the patent in suit were infringed, cause B-62 was 
brought, on account of the latter alleged infringéments. In both A-4 
and B-62 novelty and infringement are denied; anticipation pleaded, 
and the further averment made that another than Wilson was the 
real inventor of the device for which Wilson received the patent. The 
évidence does not support the last défense, and it was not urged upon 
the trial. 

Défendant avers an infringement on the part of complainant of the 
Double invention, of which défendant is the licensee. This issue has 
already been decided in cause No. 1540 and need not be further con- 
sidered. 

In pleading anticipation, the défendant in thèse two causes has, in 
so far as a number of the alleged anticipating patents and devices set 
up are concerned, necessarily taken a position inconsistent with its 
contention in cause No. 1540. This, of course, is permissible, but the 
court, having already held in the décision this day filed in No. 1540 
that Wilson's device infringed the Double patent, and that the Dou- 
ble patent was not anticipated by the priftr patents mentioned, it fol- 
lows that, in so far as the alleged anticipating patents and devices pre- 
ceded the Double invention in point of time, necessarily, none of them 
anticipated the Wilson invention. In so far as the patents issued and 
devices designed and used prior to the Wilson application for patent, 
and not shown to be prior to the Double invention, are concerned, no 
anticipation is found. 

The O'Donnell & Willard patent. No. 762,435, and the so-called 
"Jones' Round-Nosed" reamer — a device never patented — hâve already 
been considered in cause No. 1540, this day decided. No further dis- 
cussion of them is required. The Jones' so-called "Removable Bowl" 
reamer is the device, outside of the Double invention, chiefly relied 
upon in argument, by the défendant, to show anticipation of the pat- 
ent in suit. It will be considered in connection with cause B-62. 

Claims 16 and 17 of the patent in suit in A-4 are as follows : 

"16. An underreamer cutter having two shoulders and a bearing face on 
the inner side of each of the two shoulders of the cutter. 

"17. An underreamer cutter having a shank and a shoulder on elther slde of 
the shank of the cutter, each of sald shoulders projectlng at rlght angles to 
the shank of the cutter and having a bearlng-face on Its Inner slde." 

Thèse claims are to cover the structure of an article of manufacture 
of a particular form — that is, the cutters — and not for a machine or 
combination. Many of the claims made by Wilson were repeatedly 
rejected by the Patent Office on référence to Double's patents. The 
two foregoing claims were so rejected, upon which rejection Wilson's 
patent attomey wrote the Commissioner of Patents the following 
letter under date of May 12, 1906 ; 
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"It Is noted that the leader from the eharacter 4» In Fig. 9 of the drawlngs 
Is too long. Please remove the end thereof, so that the leader will termlnate 
at the right of a vertical drawn from the rlght edge of the shank 4'. Please 
add the eharacter p to the left of Fig. 9 and connect the same by a leader to 
Indicate on the left of the view the bearlng corresponding to the one indicated 
by the eharacter 4» at the rlght of the view. In Mg. 4 apply the eharacter 
4« in at least two places above and below the view, and connect sald eharac- 
ter by a leader to indicate the bearings at the edges of the cutters 4" 

The effect of this amendment to the drawings was to make plain 
that the inner bearings on the face of the cutters were out nearest 
its latéral face — entirely beyond the perpendicular side of the shanks. 
In this particular the letter concludes : 

"It is believed that, in view of the application of the additlonal characters 
to Figs. 9 and 4, the examiner will be able to pass claims 16 and 17. The 
Double cutter bas its bearlng face entirely across the cutter, instead of on 
the inner side of the shoulders at the sides of the shank, as speclfled in thèse 
claims." 

Upon this représentation, the rejected claims 16 and 17 were al- 
lowed. By this action, and upon familiar principles of estoppel, the 
claims were clearly limited and restricted to a cutter with its inner 
bearings confined to its sides, and not extending across its face. In 
ail of defendant's alleged infringing devices, the bearings extend ail 
thé way across the cutter. 

In an underreamer made by défendant — referred to in the évidence 
as Type F — and more particularly on account of which complainant 
brought the second suit, B-62, the lower end of the body extension, 
instead of being intégral, has a block interposed between the lower 
ends, extending downward on either side of the central slot. With 
this interposed block in position, the iimer bearings on the cutter 
extend entirely across its face. With this block left out, the body ex- 
tension becomes more nearly of a pronged or forked formation. 

Complainant contends that the use of the interposed block is only a 
pretense ; that, although f urnished as a part of the machine, it is detri- 
mental, and not intended to be used. Complainant relies upon the 
Weed Chain Case, 196 Fed. 213. The question so presented is one 
that can only be considered in connection with combination claims, and 
is irrelevant upon considération of thèse claims upon a feature of the 
cutter as an article of manufacture. 

No infringement of claims 16 and 17 is shown. Therefore decree 
will be for défendant in A--4. 

Cause No. B-62. 

The claims of the patent alleged to be infringed in cause B-62 are 
numbered 2, 4, 8, 9, 10, 11, 12, 13, 14, 15, and 19. While included 
in the bill, upon the trial .the contention that claims 10 and 15 were in- 
fringed was withdrawn. Although it was later contended that claim 
10 was infringed, yet effect will be given to such withdrawal, and 
those claims are held not infringed. 

Claims 2, 4, 12, 13, and 14 are ail structural claims, rather than 
combination claims. Prongs on the lower end of the reamer body, 
237 1^.-54 
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forming a fork, and each prong terminating in a lug, are, in substance, 
made features in each one of Siese latter claims. 

The Double invention contracted, to a great extent, the unappropri- 
ated field open to invention at the time of the Wilson application, 
and materially narrowed the range of équivalents to which those 
claiming under the Wilson patent are entitled. The particulars in 
which the Wilson device infringes the Double invention hâve already 
been pointed out in the décision this day filed in No. 1540. This marks 
the particulars in which the Wilson device was anticipated by the 
Double patent. 

As already pointed out, while the Double reamer, Type F, has a 
reamer body the lower end of which, before the reamer is completely 
assembled, may be said to form a fork, yet, when assembled by a 
block interposed at the bottom and held immovable at ail times virhile 
the reamer is in opération, the form of extension covered by the Dou- 
ble invention is restored. The spécifications and drawings in the Dou- 
ble patent, No. 734,833, only indicated an intégral formation in this 
respect, and such, the évidence shows, was the construction under 
it until after the granting of Wilson's patent; but the Double claims 
are not limited to such intégral construction. 

The main purpose of the forked formation, and the function to 
which it contributed, was, on the collapse of the cutters, to allow the 
cutter shank to swing in between the forks, instead of the cutters 
swinging entirely over the lower end of the reamer body. In this 
respect none of the devices made by the défendant encroach in any 
way upon the patent in suit. As already stated, complainant con- 
tends that défendant, in interposing the removable end block, has re- 
sorted to a subterfuge ; that it is a mère prêteuse of adhering to the 
operative form of structure covered by the Double patent; tliat it is 
not intended that the block remain in the machine in opération; that 
it is altogether a détriment to leave it in position while the machine 
is in use. There was testimony by a salesman that, on one occasion, 
he had seen one of defendant's reamers of Type F being used with- 
out an end block. There is no testimony one way or another why, 
in this particular opération, the block had been left out. 

In Weed Chain Tire Grip Co. v. Cleveland Chain & Mfg. Co. (C. 
C.) 196 Fed. 213, the court found that a very palpable subterfuge was 
made use of to colorably avoid infringement. In Parsons Non-Skid 
Co. V. Atlas Chain Co., 198 Fed. 399, 117 C. C. A. 286, involving the 
same patent in question in the Weed Chain Case, although not tlie 
same parties, the court found that the "natural, usual, and preferen- 
tial" use of the defendant's device would infringe. There is no such 
conclusive state of facts in the présent case. There is much testi- 
mony concerning this matter, but from the fact that, with the block 
left out, there would be but a slight inner bearing afforded the head 
of the cutter, I am convinced that it was not intended that the block 
should be discarded when the machine was in use, nor would such 
course likely be followed usually. 

As respects the forked formation, permitting the reamer to be as- 
sembled from the bottom rather than from the top, as in Double's 
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original invention, and in so far as the claimed added advantage of 
being able to re-machine more effectively the pronged structure of 
the Wilson device than the hollow slotted extension of the Double 
structure are concemed, thés© are not, directly, matters affecting in 
any way the mode of opération of the machine and do not show in- 
vention, nor more than mère mechanical abihty. As to thèse claims, 
défendant does not infringe. 

The remaining claims, No6. 8, 9, 11, and 19, are combination 
claims, and are as f oUows : 

"8. A hollow underreamer body termlnating in prongs formlng a fork, 
said prongs having shoulders on their inner faces to form ways, cutters in 
said ways, means for operatlng the cutters, and a détachable cross-piece Con- 
necting the ends of the fork. 

"9. An underreamer body terminating in prongs forming a fork, and pro- 
vided with shoulders on the Inner faces of the prongs whlch form cutter ways 
and terminate in downwardly projecting lugs, and cutters mounted between 
the prongs of said fork and having shoulders inside the fork and faces to 
bear on the projecting lugs." 

"11. An underreamer body, terminating In pronp^s forming a fork, having 
beveled faces at the ends of its prongs, cutters having shoulders to ride over 
said beveled faces, and means for suspending said cutters in said body." 

"19. An underreamer comprising a body terminating in two prongs, and 
cutters each having two shoulders and a bearitig face on the inner side of 
each of the two shoulders to engage said prongs." 

The essence of daim 8 is the "détachable cross-piece Connecting the 
ends of the fork." What has already been said is applicable to this 
claim. When this claim was first presented to the Patent Office, it 
was rejected on référence to Double's inventions; the Commissioner 
reciting that Double's patent, No. 796,197, show'ed "a cross-piece at 
the end of the forks." After such rejection, upon further pétition on 
behalf of the patentée, in which it was urged upon the Commissioner 
that Double's No. 748,054 did not show a fork, the claim was al- 
lowed. 

Unless it was intended to restrict this claim to that feature of the 
fork allowing the coUapse of the cutters, it would appear reasonably 
certain that a misunderstanding was created and a mistake made in 
the Patent Office in this patent, as its ruiing that Double's patent, 
796,197, showed "a cross-piece at the end of the fork," never was an- 
swered by the patentée. In Double's patent No. 796,197, Figures 2 
and 3 show an end block and the spécifications recite : 

"This end block 10 is secured on the ends of the walls S» by a pin or key 
22." 

The walls 3^ referred to form a fork at the lower end of the ex- 
tension, and the block 10 is held between thèse forks by the key "22, 
substantially in the same manner as in Type F claimed to infringe the 
patent in suit. To make an intégral construction of separate élé- 
ments, or to make separate éléments into an intégral construction 
only for convenience in assembling, where it does not afïect the meth- 
od of opération, does not show invention. In any event, with the dé- 
tachable boit between the prongs in Wilson's device, the cutters are 
permitted to collapse between the prongs. With the détachable block 
between the prongs in Type F of Double, the cutters collapse over the 
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lower end of the reamer body extension, without passîng between the 
prongs in any way, so that, in any event, as long as the défendant bas 
confined itself to the original outline of its structure, there is no in- 
fringement of this daim. 

The so-called "Jones Removable Bowl" réamer, défendant also con- 
tends, is an anticipation of the patent in suit. Only a very few ma- 
chines of this design were made. Thèse machines were manufactured 
and sold after the time of patenting Double's device, and more than 
two years before the application of Wilson for the patent in suit. In 
the Jones removable bowl reamer, the extension is forked to form 
bearings, but the inclosing removable bowl, which takes the place of 
the inclosing recesses or pockets of the Double and Wilson — in which 
the cutter shanks are seated — is unbroken by any slotting, as occurs 
in the Double and Wilson, to allow the shoulders on the same to con- 
tact with the foot of the casing, to cause the coUapse of the cutters. 

This removable bowl reamer anticipated the forking of the lower 
extension of the patent in suit in so far as permitting the rod intégral 
with thread or tee thereon — which carries the cutters — ^to be inserted 
from the bottom is concerned. Thèse forks in the removable bowl 
reamer also form ways for the cutters; but the forks in this reamer 
were not joined at the bottom in any way. The shanks of the cutters 
bore at ail times against the prongs and did not coUapse between them. 
The bearing at the end of the prongs afforded the inner face of the 
cutter head in the removable bowl reamer does not anticipate the 
bearing afforded by the "lug" face of the patent in suit, for, in the 
removable bowl reamer, the bearing afforded is considerably less across 
than the diameter of the extension of the reamer body or bowl. 

In the Double invention and conception, there was nothing in the 
nature of a lug or the lugs S' of the Wilson patent. In claim 11 thèse 
lugs are not mentioned, and, in so far as the action described of the 
cutter shoulder riding over the beveled face of the prongs is concerned, 
there is neither an additional function nor advantage given to what 
was already présent in the Double conception. Claim 11 is therefore 
not inf ringed. 

Passing to claims 9 and 19, it has already been found that, as ways 
for the cutter to slide or ride on, the faces of the prongs and lugs 
were no more than équivalents of the ways found in the Double inven- 
tion; but, in so far as thèse prongs or lug faces afford bearings for 
the cutter when in reaming position is concerned, a différent question 
is presented, and this is the feature covered by claims 9 and 19. 

In the machine of the Double patent and original design, the slotted 
web of the lower extension helped to form a pocket for the cutter 
and furnish the inthriist and outthrust bearing for the cutter shanks 
and extended to the very bottom of the reamer body. This, neces- 
sarily, resulted in two things: An inner bearing for the cutter head, 
narrow as compared with the diameter of the extension upon the 
reamer body, and weakened to some extent by the slots therein. In 
the patent in suit, the lower portion of the outer web is eut away, 
giving the cutter less latéral and greater inthrust bearings. The lugs 
on either side are thereby created. The outer faces of thèse lugs form 
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bearings for the inner shoulders on the cutters. This formation ena- 
bles the maker — because of the removal of the side web — to give the 
cutters a wider inner face and inner bearings at the outer side of the 
inner face of the cutter. 

The bearings on the "lug" thus afïorded, being in the direction of 
the extension of the inclosing web, necessarily, make a stronger forma- 
tion than the bearing confined, as in the original Double design, to the 
slotted intersecting cross web. The broader cutter head and broader 
bearing furnished by the device of the patent in suit, obviously, tend 
to lessen any tendency of the cutters to twist in operating, and there 
is testimony in the cause, which I am inclined to crédit, that, with 
the narrower Double cutter, the work of the reamer is more likely 
to resuit, under certain recurring conditions, in what is termed "key- 
holing" ; that is, in the cutters which are hung opposite to each other 
each getting started to eut downward in the same place, and not ream- 
ing uniformly ail around the hole. 

In the so-called "Double Improved" underreamer, and in Type F, 
with the interposed block in position, a lug at the lower end of the 
reamer body appears, and, with the block removed in Type F, two 
lugs appear, in relatively the same position and with relatively the same 
bearing faces as those upon the lugs of the patent in suit. In so far 
as thèse bearings in defendant's "Double Improved" and Type F ex- 
tend upon the faces of the lug or lugs beyond the sides of the diameter 
of the pocket in which the cutter is mounted, they are mechanical 
équivalents of the bearing on the outer face of the lugs in the patent 
in suit, and the same is true of the widened portion of the inner face 
of the cutter, adapted to bear upon such portion of the face of the lug. 
It matters not that, in the device shown in évidence, the cutter head 
cxtends but a little distance upon this bearing, for to that extent de- 
fendant has appropriated what does not belong to it, and therefore in- 
fringes. 

Upon the argument, it was contended by défendant that the only 
novelty and patentable feature of the patent in suit was the pronged 
formation, which permitted the collapse of the cutters between the 
prongs. If cutting away the interposed web in the Double device to 
allow the cutters to collapse more completely was patentable, on the 
same principle, cutting away the side web to give the cutters yet a 
greater bearing was also patentable, and, if appropriated, infringement 
results. 

In the earlier Double devices there were secondary dovetails adja- 
cent to the junction of the cutter head and shanks, with correspond- 
ing ways in the inner faces of the extension, forming the recess in 
which the cutter is mounted on the body. Thèse added ways caused 
an outward flare at the mouth of the recess, or pocket. As thèse ways 
were made deeper and the flare increased, a wider bearing would be 
given, and opportunity for a wider faced cutter to bear upon it; but, 
when défendant departed from this form of construction, and entirely 
sheared away the side web of the extension to form a lug, the bear- 
ing faces to accommodate the wider cutter head, he appropriated the 
invention and conception of Wilson, and particularly of the patent in 
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suit. The fact that défendant did not appropriate the perhaps rela- 
tively more important conception of Wilson, whereby the cutter 
shanks were aJlowed to collapse between the prongs, does not excuse 
it, or take from the infringement it has practiced, for the seat or bear- 
ing of the cutter head on thèse faces, or lugs, is not dépendent upon 
the swing in collapse of the cutter shanks between the prongs. 30 Cyc 
977, note 15. 

Therefore it is held that the machine of the défendant infringes 
claims 9 and 19 of the patent in suit. Decree for injunctive relief will 
be granted. 

On Pétition for Rehearing. 

Prior to the order consolidating A-4 and B-62, much was said by 
complainant's counsel in the proceedings in A-4 to support the con- 
tention now made by défendant upon its pétition for a rehearing ; but 
it must be borne in mind that such statements were made with a view 
to securing, after the taking of complainant's opening proof, or the 
greater part of it, a stipulation from defendant's counsel to waive 
complainant's élection (which had been announced early in the tak- 
ing of such proof) to stand — in A-4 — upon claims 16 and 17 of the 
patent, and to discontinue the suit upon the other claims of the pat- 
ent. 'The stipulation was not made. B-62 was begun and Consolidated 
with A-4. 

Ail that is said by complainant's counsel, after the commencement 
of B-62, and especially after the consolidation — upon which statements 
défendant relies — does not warrant the narrowing in any way of the 
issues tendered by the allégations of the bill in B-62. Especially is 
this true in view of the notice given by complainant's counsel after 
such consolidation and before défendant began taking testimony. This 
notice was as f ollows : 

"Complalnant glres notice to the défendant at this tlme that alternative to 
any disposition which may be made of equlty suit No. B-62, Consolidated by 
the order of the court with equlty suit No. A-4, and thus eonstitutlng at prés- 
ent the suit known as equlty suit No. A-4 Consolidated, in which thèse pro- 
ceedings are being conducted, namely, any disposition which may be made of 
said equlty suit No. B-62 at the final hearlng of this case with respect to such 
consolidation of said two cases, complalnant at such final heartng wlU rely 
upon claims Nos. 2, 4, 8, 9, 10, U, 12, 13, 14, 15, 16, 17, and 19 of the Wilson 
patent in suit herein. This notice of alternative attitude or position is given 
at this tlme in order that défendant may be apprised in the premises before 
eommencing the taking of Its proofs." 

That which was said by counsel for complainant after the commence- 
ment of B-62 is more reasonably explained by giving effect to the f ol- 
lowing considérations: 

The main purpose in bringing B-62 was, doubtless, to détermine the 
question of the infringement, by Type F, of several claims of the pat- 
ent withdrawn from considération in A-4, by the élection therein 
made by complainant to rely entirely on claims Nos. 16 and 17. Fur- 
ther, such statements were rather made as statements of what had 
been donc and said theretofore in A—4 than as announcements of what 
it was proposed to do in B-62. 
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Nothing short of a clear, unequivocal élection to withdraw or dis- 
continue the suit as to alleged infringements set eut in B-62 would 
suffice to narrow the issues thereby tendered. The discontinuance in 
A-4 as to other claims — which was worked upon the élection to stand ' 
upon claims 16 and 17 — did not hâve the effect of a judgment upon 
the merits, or any other than that of a voluntary nonsuit. 

It is not necessary to détermine the eflfect which such élection would 
hâve had if A-4 had gone to final judgment before B-62 was begun 
and the consolidation with A-4 ordered. Counsel for complainant, 
having withdrawn, by the élection, part of his claim for inf ringement, 
had a right to withdraw such élection, and the rights of the défend- 
ant growing out of the élection, and the proceedings subséquent to such 
élection and prior to notice of its withdrawal, would give no ground 
for denying complainant's ultimate right to again broaden the issues. 
The only effect of such élection and the proceedings had thereafter, 
and prior to notice of its withdrawal, or amendment of élection, 
would be to give the défendant, under certain circumstances, a right 
to the imposition of terms, and the right to demand an opportunity 
to further cross-examine complainant's witnesses theretofore testify- 
ing. The défendant, having made no demand for such opportunity, 
must be held to hâve waived the same, and, in considération of the 
scope of the cross-examination, the court feels that it was in no way 
prejudiced thereby. 

It is probable, if any of the witnesses already examined — whose tes- 
timony was relevant to the broadened issues — had died, the testimony 
of such witnesses would hâve to be stricken, or the first suit abandoned 
and a new one brought. But the court is not called upon to décide 
such a question, 'in so far as any question of splitting his cause of 
action is concerned, that matter was foreclosed by Judge Bledsoe's 
order denying the motion to dismiss B-62. 

Counsel for défendant has again urged upon the court considéra- 
tion of the merits. The forked formation of complainant's reamer 
body was essential to the complète collapse of the cutters ; but it was 
not essential to the coaction in the particular in which infringement is 
found. The fact that, in describing, in the claims, a member of a 
machine which performs two functions in such a way as to disclose a 
feature of its fitness to perform one function, which feature is not 
essential to the discharge of its other function, does not warrant com- 
petitors in dropping such feature and thereby appropriate one-half of 
the invention and its advantage, nor prevent the court from accord- 
ing the patentée such a range of équivalents as will fairly protect him 
in the substantial merits of his invention. If so, fonn becomes every- 
thing, and substance nothing. 

Rehearing denied. 
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DAVIS et al. T. EAPP et aL 
(District Court, B. D. New York. Nofember 25, 1916.) 

1. Patents €=>328— iNFRiNGEMiara — Weatheb Steip. 

The Vose patent. No. 717,641, for a weather strlp, held not Infrlnged, 

2. Patents ®=»198 — Suit fob Infeingement — Title or Complainant. 

Proof of an asslgnment of a patent helâ suffldent to vest title In the 
complainant. 

[Ed. Note. — ror other cases, see Patents, Cent Dig. § 277; Dec. 
Dig. <S=>198.] 

In Equity. Suit by Grâce A. Davis and Isabel M. Vose against 
John W. Rapp and the John W. Rapp Company. Decree for défend- 
ants. 

H. B. Philbrook, of New York City, for plaintiffs. 

Frederick P. Randolph, of New York City, for défendant Rapp. 

CHATFIELD, District Judge. The défendants are charged with 
infringement by the use of a device claimed to hâve been covered by 
patent No. 717,641, which was involved in the case of Vose v. United 
States Métal Products Co., 216 Fed. 775, tried in this court. Upon 
appeal the Circuit Court of Appeals (219 Fed. 747, 135 C. C. A. 445) 
held that claim 1 of this patent was restricted to a form of weather 
strip in which the window sash was rabbeted so as to receive the strip 
and to maintain a flush surface. The court also held that claim 2 
was limited, so far as the strip attached to the window case was con- 
cemed, to a flat pièce of métal, with no set-off or bending to accommo- 
date or receive the corresponding strip upon the window sash. The 
court intimated that the patent had slight grounds for its claim of 
invention, but based the décision of the case upon questions of title, 
instead of upon the definite findings of the Court of Appeals as to 
the validity and scope of the claims. 

[1] In the présent case, the infrii^ing devices are of the précise 
form which the Circiiit Court of Appeals has substantially found were 
not covered by the claims in question. In addition to this, the défend- 
ant John W. Rapp Company is shown to hâve transferred its business 
to the United States Métal Products Company, which was the défend- 
ant in the previous action. Nb particular basis for a decree against 
it, either for injunction or an accounting, can be ordered. Ail such 
questions seem to hâve been trsmsferred to the United States Métal 
Products Company, which both continued and completed the work 
charged to be an infringement, and which was financially liable there- 
for. 

The défendant John W. Rapp is sufficiently shown to hâve been 
individually the person conducting the business, directing the form of 
work, and causing the acts complained of, so far as responsibiHty for 
the précise style of weather strip to be used was concerned. If the 
testimony satisfactorily shows any instance of an infringement under 
his direction of the claims of the patent in suit, as narrowed by the 

©ïsFor other cases ses same topie & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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détermination of the Court of Appeals, the plaintifïs would be entitled 
to a decree for an injunction and the right to show upon an account- 
ing the extent of that use. But the record is barren of such testi- 
mony. On the contrary, it appears that Mr. Rapp and the patentée, 
one Clifton Vose, at some time prior to the disappearance of Mr. Vose 
in 1911, were developing and using a modified form of weather strip, 
which tiie Court of Appeals has held could be used without référence 
to the rights of the patentée under the patent in question. 

[2] Upon the appealin the former case, it was held that an alleged 
wrongdoer could, without évidence, attacif collaterally the record of 
assignment of a patent, if that record upon its face presented lan- 
guage contrary to the theory of such assignment. The court held this 
in spite of the existence of oral évidence and the written notice upon 
the paper recorded as an assignment, to the eflfect that the assignment 
was actually made for a valid considération. The efïect of this déci- 
sion is to make the record of the assignment the actual transfer of 
interest to the assignée, instead of mère notice to those subsequently 
dealing with the patentée, or his assigns, that the transfer had been 
made. 

It is impossible under the circumstances to discuss this ruling in 
this court. Whether or not a paroi assignment, actually brought to 
the notice of a subséquent purchaser, would estop that purchaser f rom 
daiming rights to the patent, as distinguished from the rights which 
might be acquired by a subséquent innocent purchaser or grantee, 
without notice, is a matter that need not be now considered. Even 
if not determined by the previous décision of the Court of Appeals 
in the case brought upon this same patent, the présent issue is not dé- 
pendent upon the filing of the assignment in question in the prior 
case. 

It appears that some two days subsequently to the filing of that as- 
signment another transaction, evidently relating to the same subject- 
matter, and, according to the daim of the plaintifïs, with relation to 
the assignment of the same patent, occurred in the présence of the 
various members of the family of which Clifton Vose was one of the 
sons. Maria E. Vose, the assignée of the patent, was mother, and the 
two plaintifïs in the présent action, who hâve received their title by 
assignment from Mrs. Vose, were daughters. 

Mrs. Vose died before the argument of the previous appeal. Prior 
to her death she transferred her rights to her daughters, and they 
were actually parties to the appeal at the time of argument, although 
110 change seems to hâve been made in the reported title of the ac- 
tion. They now présent a paper which purports to be an assignment 
in terms of the patent in question, dated upon the 20th day of April, 
1903; whereas, the paper held by the Court of Appeals to be open 
to attack was dated April 18, 1903. It appears from the testimony 
that for some reason a transaction did occur on the 20th of April, 
1903, by which Clifton Vose assigned to his mother the exact interest 
in the patent No. 717,641 which it was thought he had attempted to 
transfer upon the occasion two days previous. A typewritten copy 
of this assignment has been produced from the possession of the at- 
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torney for the plaintiff, and traced back to a time long prier to the 
previous trial. A carbon copy of some paper identical with that pro- 
duced by the attomey, so far. as its language is concerned, and bear- 
ing a signature which, according to the testimony of the witnesses for 
the plaintiffs, is that of the patentée, has also been produced and traced 
to papers which had been in the possession of Mrs. Vose prior to her 
death. 

The défendants contend that this paper was not signed by Clifton 
Vose, and the proof of the plaintiffs does not satisfy the court that 
the paper offered was the original, and that it bears the genuine signa- 
ture of Clifton Vose. It would appear, rather, to be a copy of that 
original, and it would thus appear that a copy has been filed with 
the Commissioner of Patents for record. But the existence of an 
original is sufficiently proven, the transfer of the patent to Mrs. Vose 
has been plainly shown, and there is nothing in the paper to négative 
the proposition that Clifton Vose did, on the 20th of April, 1903, actu- 
ally transfer to his mother ail rights under the patent in question. 

The validity of this assignaient, therefore, is not affected by the 
décision of the Court of Appeals as to the record of the contradictory 
paper, dated April 18, 1903, and an infringer or subséquent claimant 
would certainly hâve been given notice of the assignaient which has 
been proven to hâve been made. No évidence has been offered to 
combat the proof of that making and of the delivery. The loss of the 
original could be cured, and the title of the plaintiffs to the patent 
in question would seem to be sufficient. 

Without, therefore, seeking to make any finding upon the question 
of patentability and inf ringement, but merely following the détermina- 
tion of the Court of Appeals on those subjects, and even finding that 
the plaintiffs hâve title to the patent in question, the défendants should 
hâve a decree dismissing the action, and, under the circumstances, 
without costs, upon the ground that no inf ringement has been shown 
by the use of a weather strip of which the member fastened to the 
sash has one side let into a rabbet in the sash, nor in which a flat, 
unbent strip, as defined by the décision of the Court of Appeals, is 
attached to the casing. 



FOSTEK V. COMPAGNIE FKANCAISE DE NAVIGATION A VAPEUR. 

(District Court, E. D. New York. November 22, 1916.) 

1. Shipping ®=163 — Oarkiage of Passengers — Bbeach of Contract — Dutt 
TO Eefund Passage Monet. 

A moratorium or prohibition against wlthdrawal of bank accounts in a 
foreign country Is not a défense to an action by a passenger in the 
United States for breach of duty to refund passage money in the foreign 
country, where it does not appear that it rendered performance of the 
duty impossible, but merely InconTenient 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. §8 530-532 ; Dec. 
DIg. <S=>ie3.] 

4=9For otliw CUM lee aam* topic & KSY-NI7UBER in ail Key-Numbered Dlgcst* & Indexe» 
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2. Shippinq iS=>163 — Cakeiaqe of Passengees — Breach op Contbact — Lia- 
BiLiTY FOB Damages. 

The purchaser of a steamshlp ticket for passage from a forelgn coun- 
try runs the rlsk of a déclaration of war, and cannot recover damages 
for breach of the contract resulting from such a déclaration and consé- 
quent action by the foreign government, which rendered performance by 
the carrier impossible, particularly where it is exempted from such lia- 
bility by the terms of the ticket. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 530-532 ; Dec. 
Dig. <S=»163.] 

In Admiralty. Suit by Roger Foster against the Compagnie Fran- 
çaise de Navigation à Vapeur, Cyprien Fabre et Cie. Decree for libel- 
ant. 

See, also, 219 Fed. 351. 

Jacob J. Aronson, of New York City, for libelant. 
Butler, Brown, Wyckoff & Campbell, of New York City (Homer 
, L. Loomis, of New York City, of counsel), for respondent. 

CHATFIELD, District Judge. The libelant will be allowed to re-, 
cover the sum representing, in New York (at which point the Fabre^ 
Line sought to refund the passage money), the amount which the pas-; 
senger insisted should be given him in Marseilles, where he wished' 
to use it. The rate of exchange has nothing to do with this matter.j 
The passenger has saved exchange by coming to New York. Libelant 
may recover 400.60 francs, or $80.12, with interest from August 3, 
1914, and also the sum of $16.50, with interest from August 11, 1914.' 
The latter amount represents the money expended by him in obtain-l 
ing cash at Barcelona, which actually took Ùie place of that withheld' 
by the Fabre Line. ' 

[1] The so-called moratorium or prohibition against withdrawal| 
of bank accounts is not a sufficient défense to an action in the United 
States for breach of duty to refund in Marseilles the passage money 
in question. Even though this so-called moratorium proved a hin- 
drance or annoyance to the Fabre Line, it does not appear that it ren- 
dered the performance of its obligation impossible. ' 

[2] The other items of damage claimed by the libelant, including 
expenses at Marseilles between August lOth (the intended date of sail- 1 
ing) and August 22d, when the passenger went to Barcelona, the fare 
to Barcelona, and the passage money from there to New York upon 
a ship provided by the United States government, as well as the loss 
occasioned by delay in arrivai at New York, are not within the lia- 
bility of the défendant, without regard to the conditions of the ticket 
which the passenger obtained in Marseilles on July 23d, for his pas- 
sage by the Madonna from that port upon the lOth of August. 

The déclaration of war, accompanied by mobilization of members 
of the crew, the restraint upon sailing of boats that might be needed 
by the French government, and the constructive seizure of the supply 
of coal, are matters of which some were within the gênerai knowl- 
edge of the court, and of which cognizance could be taken without 
further proof ; but they hâve been substantially proven by the déposi- 
tions in this case. They happen to be covered by the provisions of 

&=>FoT other casea set same topic & KEÎY-NUUBER In ail Key-Numb«rsd DigesU & Indexes 
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the ticket, and the attention of the court has been called to no cas& 
absolving the passenger from the effect of such conditions. 

It is not necessary to discuss the other printed exceptions by which 
the steamship Une seeks to absolve itself from ordinary duties toward 
its passengers, nor by which it seeks to impose régulations upon the 
passengers for their conduct upon the steamship. In the case of The 
Majestic, 166 U. S. 375, 17 Sup. Ct. 597, 41 L. Ed. 1039, and in ac- 
cord with the gênerai trend of décision in the United States court, 
it bas been held that a passenger is not bound by obscurely printed 
limitations that are not shown to hâve been brought to the passenger' s 
attention and which were not so printed as to be obviously a part of 
his contract. 

This, would also seem to be the law of England. The Titanic, L. 
R. 3 K. B. D. 73 (1914). But certain cases hâve been brought to the 
court's attention which would indicate that the law of France imposes 
upon the passenger the obligation of ail printed matter contained upon 
the ticket. In the présent case the ticket does not show that the pas- 
senger signed in the place where a blank for such signature was pro- 
vided, so as to subscribe to the various conditions of the ticket. In 
spite of this, and without relying upon the French law, it seems to 
this court that the passenger cannot throw upon the steamship Com- 
pany the duty of litigating, by subrogation of rights, a claim against 
the French government, or those foreign govemments declaring the 
war, for the results of actual conditions of war after the déclaration. 
! The making of the contract for passage was reasonably to be inter- 
preted as subject to provisions relating to governtnental direction and 
acts, as well as to interférence because of conditions of war, partic- 
ularly if set forth on the ticket. The passenger, who ran the risk of a 
déclaration of war by his présence in the f ôreign country, cannot claim 
as a breach of contract those acts which show, inability to perform the 
contract, through possibly uhnecessary and extravagant anticipatory 
measures by the govemmental authorities. 



ELLIS V. DODGE BROS. 

(District Court, N. D. Georgla. October 19, 1916.) 

No. 209. 

CoNTBACTS <S=>10(4) — Vaudity — Lack of Mutuamtt. 

A contract by which a manufacturer of motor cars granted the right 
to a dealer to sell Its cars wlthln a certain territory for its terra, with an 
agreement by the dealer to purchase a stated number of cars each month 
durlng fhe term, but which did not obllgate the manufacturer to fumish 
the cars, and further provlded that it might be canceled by either party 
at any tlme on 15 days' notice, held void for lack of mutuality, and not 
, enforceable. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 37; Dec. Dig. 
®=>10(4).] 

At Law. Action by Frampton E. Ellis, administrator of the estate 
of Samuel A. Pegram, deceased, against Dodge Bros., a corporation. 
On demurrer to pétition. Sustained. 

£=:?For other cases eee same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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Bryan, Jordan & Middlebrooks, of Atlanta, Ga., for plaintiff. 
McGregor & Bloomer, of Détroit, Mich., and King & Spalding, of 
Atlanta, Ga., for défendant. 

NEWMAN, District Judge. Thîs suit was brought originally by 
Samuel A. Pegram, now deceased, and, since his decease, his admin- 
istrator, Frampton E. Ellis, bas been made party plaintiff. The suit 
is grounded largely, ox almost entirely, on a contract between the 
parties ; the one, Dodge Bros., a Michigan corporation, being a man- 
ufacturer of automobiles, and the other, Samuel A. Pegram, doing 
business in the city of Atlanta under the name of Pegram Motor Car 
Company, being a dealer in automobiles. The contract is as f ollows : 

"WIth a View to outlining the business relations tliat sliall exist between 
Dodge Bros., to be known hereinafter in this agreement as the manufac- 
turer, and Pegram Motor Car Company, of Atlanta, Fulton county, Ga., to be 
known hereinafter as the dealer, certain conditions and statements of facts 
are hereinafter set forth. 

"Territory: The manufacturer grants unto the dealer the right to sell Dodge 
Bros, motor cars, and repalr parts, during the life of this agreement, in the 
folio wing described territory: Cobb, Fulton, De Kalb, Gwlnnett, Henry, Clay- 
ton, Campbell, Douglas. 

"Discounts: The dealer's purchases of complète motor cars shall be billed 
to the dealer and be paid for by him at the following percentages ofC the 
manufacturer's list price: 

50 to 74 motor cars, inclusive 18% 

75 to 99 motor cars, inclusive 19% 

100 to 199 motor cars, inclusive 20% 

200 to 399 motor cars, inclusive 21% 

400 to 599 motor cars, Inclusive 22% 

600 to 799 motor cars, inclusive 23% 

800 to 999 motor cars, inclusive 24% 

1000 motor cars or more 25% 

"(The copy of the contract as attached to the déclaration includes the fol- 
lowing three discounts not shown in copy of contract filed: 

6 to 12 motor cars, inclusive 15% 

13 to 24 motor cars, inclusive '. 16% 

25 to 49 motor cars, inclusive 17%) 

"Each percentage of discount as shown above wlll apply only to its spécifie 
quantity of motor cars, and will not apply on the preceding quantity unit. 

"Terms of payment: The manufacturer will ship cars to the dealer wlth 
sight draft agalnst bill of ladlng attached, and the dealer shall pay such 
draft wlth exchange upon présentation. Upon failure to do so, the dealer wlll 
pay Interest thereon at the rate of 6% per annum from date of présentation. 
Ail priées are f. o. b. Détroit, Mich. 

"Service stations: In the interest of more uni versai service to Dodge Bros, 
car owners, the manufacturers will appoint Dodge Bros. seiTlce stations 
wherever possible, and wlll sell repair parts for Dodge Bros, motor cars in 
the above territory as f ollows: 

To owner List price G. O. D. net. 

To repair shops List price less 10% C. O. D. net. 

To Dodge Bros, service station List price less 15% C. O. D. net. 

"Repair parts discounts: The dealer's purchases of repair parts shall be 
bUled to the dealer and be paid for by him at 25% discount from manufactur- 
er's list price. To encourage the dealer to make prompt payment of his re- 
palr parts account, the manufacturer will allow the dealer a discount of 5% 
from the net price of ail repair parts. If payment therefor is made on or 
before the 15th of the month following date of Invoice. 
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"Deposit: To protect the manufacturer against nonpayment of such parts 
accounts, and to avold the necesslty of C. O. D. shlpments, the dealer shaU 
deposit wlth the manufacturer the sum of $1,000. At the expiration of this 
agreement, the manufacturer agrées to refund to the dealer the amount of this 
deposit, wlth interest at 6% per annum, after deductlng therefrom any 
amount that may be due the manufacturer. 

"Assodate dealers: The dealer agrées to appoint assodate dealers at ail 
points In hls territory necessary to meet the manufacturer's ideas of proper 
représentation In ail local communities. The manufacturer will help toward 
the appolntment of assodate dealers, wlth the understandlng that the dealer 
will be held responsible for the acts of such assodate dealer. In order to re- 
celve fuU beneflt of advertislng, publlcity, and sales promotion, it is essen- 
tial that ail assodate dealers' agreenients be made on forms provided by 
the manufacturer, and that such agreements be forwarded to the manufac- 
turer for approval. 

"Territory infrlngement: The manufacturer appeals to the dealer's sensé of 
falrness to prevent the dealer from selling Dodge Bros, motor cars for use in 
territory Included in other Dodge Bros, dealers' agreements. If, however, 
there be any infrlngement brought to the attention of the manufacturer, the 
ofifendlng dealer agrées to immediately remit, without protest, to the manu- 
facturer, the sum of $200, to be apportioned as seems fair and équitable, in 
the best judgment of the manufacturer. 

"Report of sales: To asslst in permanently increasing the dealer's eamlng 
capaclty, and to asslst the manufacturer to equitably dlstribute his product, 
the manufacturer requests the dealer to forward to hlm at Détroit the trlp- 
llcate copies of ail retail orders immediately upon being slgned by the pur- 
chaser. 

"Provision for cancellation: This agreement shall expire by limitation June 
30, 1915, or may be caneeled by the manufacturer or dealer upon flfteen days' 
notice. The terminatlon or cancellation of thia agreement wiU Immediately act 
as a cancellation of ail orders received from the dealer for motor cars or parts 
whlch hâve not been delivered prlor to date of cancellation. 

"Transfer of agreement: The dealer agrées not to transfer or assign this 
agreement without the wrltten permission of the manufacturer. 

"Olalms for shortages and damages: To facilita te and expedlte the adjust- 
ment of claims îdr shortages, the dealer agrées to make claims within ten 
days after the recelpt of shlpment. The manufacturer's responslblllty ceases 
upon dellvery to the transportatlon company, and aU claims for damages 
should be made by the dealer direct upon the transportatlon company. 

"Use of words 'Dodge Brothers': The dealer agrées to use the words 'Dodge 
Brothers' in advertislng Dodge Bros, motor cars, but he agrées not to use the 
words 'Dodge Brothers' as a part of any corporate or firm name. 

"Change in list prlce: The manufacturer reserves the right to change the 
list prlce of Dodge Bros, cars by giving the dealer 30 days' notice In wrltlng. 

"Dealer's order: The dealer authorizes the manufacturer to make shlpment 
of Dodge Bros, motor cars in the quantitles and according to the schedule 
printed below. The dealer agrées to accept and pay for such motor cars as 
shipped, and will not cancel any motor cars in this schedule without glvIng 
the manufacturer flfteen days' wrltten notice, in whlch event the manufactur- 
er will hâve the right to cancel a number of motor cars equal to those can- 
eeled by the dealer. 
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"Repair parts stock: The dealer agrées to purchase from the manufac- 
turer and to carry In stock at ail tlmes a stock of Dodge Bros, repair parts 
that will inventory at ail times during the llfe of this agreement not less than 
$3,000 at list price. Upon terminatlon of this agreement, the manufacturer 
agrées to purchase from the dealer any new Dodge Bros, repair parts in good 
condition that he may hâve in stock at that tlme, the dealer to prepay trans- 
portatlon charges on such parts to the Dodge Bros.' factory at Détroit. 
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"Display cars: In order to obtaln the maximum retall business, the dealer 
agrées to keep in stock at ail times at least one Dodge Bros, motor car for 
display purposes. 

"Eetail sales at Ust priée: It is the Intention of the manufacturer to at ail 
times establish Ust priées which represent a falr value to the car owners and 
a legitimate profit to the dealer, discounts consldered. Therefore the dealer 
should sell only at thèse Ust priées, to enable him to successfully conduet a 
permanent business. 

"Warranty: The manufacturer warrants each new motor vehlcle manufac- 
tured by him, whether passenger car or commercial vehiele, to be free from 
defects in material and workmansMp under normal use and service, hls 
obligation under thls warranty being limited to maklng good at hls factory 
any part or parts thereof whlch shall, within ninety (90) days after dellvery 
of such vehiele to the original purchaser, be returned to him wlth transpor- 
tation charges prepaid, and which hls examlnation shall disclose to his satis- 
faction to hâve been thus détective; this warranty being expressly in lieu of 
ail other warranties, expressed or implied, and of ail other obligations or 
liabilities on his part, and he neither assumes nor authorizes any other per- 
son to assume for him any other llabillty in connection wlth the sale of his 
vehicles. 

"This warranty shall not apply to any vehiele which shall hâve been repaired 
or altered outside of his faetory in any way so as, in hls judgment, to affeet its 
stability or rellabillty, nor which bas been subject to misuse, négligence or 
accident, nor to any commercial vehiele made by him which shall bave been 
operated at a speed exceeding the factory rated speed, or loaded beyond the 
factory rated load capaeity. 

"He makes no warranty whatever in respect to tires, rims, ignitlon appara- 
tus, horns or other signaling déviées, starting déviées, generators, batteries, 
speedometers or other trade accessories, inasmueh as they are usually war- 
ranted separately by their respective manufacturers. 

"Policy : There are certain f undamental principles in business whieh should 
be observed by both the manufacturer and the dealer to insure permanent 
success. It is not the intention of the manufacturer to attempt to force the 
observance of thèse prineiples on the part of the dealer by virtue of this 
dealer's agreement, but rather to work wlth the dealer in an effort to bring 
about results mutuaUy bénéficiai. If, however, the efforts of the manufac- 
turer along thls Itne meet wlth no responslve effort on the part of the dealer, 
the manufacturer will feel privlleged to exercise his prérogative and eancel 
the agreement as provided herein." 

The déclaration allèges: That, although the défendant agreed to 
sell, ship, and deliver to the plaintifF 200 cars, as shown by the agree- 
ment between them, it f ailed to ship any cars in October,- November, 
and December, 1914, although the agreement provided for the ship- 
ment of 4 roadsters and 31 touring cars during that time. That plain- 
tiflf was entitled to receive in January, 1915, 19 cars, while the de- 
fendant actually shipped, and the plaintifï received, only 7 cars. That 
plaintiflf received only 3 of the cars called for by the contract in the 
month of February, although he was entitled to 21 cars. That of the 
25 cars to be received in March he received only 9 cars, of the 24 
cars for April he received only 20 cars, of the 30 cars for May he re- 
ceived only 20 cars, and of the 30 cars for June, 1915, the last month 
of the contract, he received only 5 cars ; that is, the défendant shipped, 
and the plaintifï received, only 64 cars in ail, and the défendant failed 
and refused to deliver the 136 cars, the différence between the num- 
ber of cars delivered and the total number of cars called for. 

The déclaration then allèges that under the contract the plaintiff 
was entitled to certain discounts on ail purchases of motor cars in 
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accordance with the schedule set out in the contract, and that the total 
amount of discounts which he would hâve been entitled to, if said 
136 cars had been delivered to him, as required by the contract, is 
$21,006.60. 

It is alleged that the cars were bought f rom the défendant for the 
purpose of resale in the city of Atlanta and in the territory described 
in the contract, and that the défendant well knew and understood this, 
and that the contract was entered into by the défendant for the pur- 
pose of introducing Dodge Bros, motor cars into the Atlanta market 
and the market in petitioner's territory named in the contract, and al- 
lèges that this was the first season during which Dodge Bros, motor 
cars had been manufactured and sold, and that Dodge Bros, selected 
the plaintiflf and made the contract sued on in this case with petitioner 
in order to introduce and sell the Dodge Bros. cars. 

The déclaration then allèges that the défendant failed and refused 
to deliver the cars called for by the contract, and there was no market 
in which. the petitioner could procure the Dodge cars, for the reason 
that no other. manufacturer was manufacturing or could manufacture 
Dodge cars, and there was no substitute that petitioner could pro- 
cure or oflfer in the place of Dodge cars. 

It is then alleged that the plaintifï could and would hâve sold the 
entire 200 cars called for by the contract if they had been delivered 
to him as provided; that, indeed, petitioner sold a. large number of 
cars, accepting deposits thereon f rom the purchasers in order to bind 
the trades, and was afterwards compelled to return such deposits be- 
cause of the failure and refusai of the défendant to furnish him the 
cars cdled for by his contract ; that plaintifï did not stop taking or- 
ders for the cars until defendant's continued failure and refusai to 
furnish the cars called for by the contract made it a bad business prac- 
tice for plaintiflf and his salesmen to continue to take such orders and 
sell such cars. 

Plaintiflf then allèges that he spent a large amount "of money adver- 
tising Dodge cars in Atlanta and the surrounding territory covered 
by his contract; that he leased and was maintaining, at No. 253 
Peachtree street, Atlanta, Ga., a handsome showroom for said cars, 
together with a storage place for supply parts, and a repair shop and 
service station for said cars ; that he had hired and maintained 
throughout the life of the contract a force of efficient and compétent 
salesmen, and that he devoted almost ail of his own time and atten- 
tion to "the business of selling Dodge cars and promoting the interests 
of Dodge Bros., the défendants ; that with his own efforts, and the 
efforts of his force of efficient- salesmen, and his advertising, he could 
and would hâve sold, not only the 200 Dodge cars called for by his 
contract, but the 50 additional cars which he asked the défendant to 
include in his contract at the time the contract was made. 

It is then alleged that the plaintiff has been damaged to the amount 
of $21,006.60 by reason of the failure and refusai of the défendant, 
the said Dodge Bros., to deliver to him the said 136 cars in accord- 
ance with the contract, and he prays for judgment for that sum. 

This is the substance of the first count in the déclaration, and there 
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were three other counts in the original pétition. In one of the para- 

graphs of the second count (paragraph 12) it is alleged that: 

"Défendant frequently promlsed to eomply with Its contract wlth petltioner 
resulting from the acceptance by petltioner of defendant's offer to sell, but 
that défendant dellvered only 64 of the 200 cars ordered from it by plaintiff, 
and falled and refused to dellver to plaintifC 136 of the cars ordered." 

In the third count it is alleged, differing somewhat from the first 
count, that Dodge Bros, was anxious to hâve its cars sold in Atlanta 
and in the territory assigned to plaintiff under the contract, as well as 
elsewhere throughout the United States, and plaintiff was induced to 
enter into said contract by the assurances of défendant and its agents 
and représentatives that it was ready, able, and willing to carry out 
the terms of said contract. It is then alleged that: 

"PlaintifC deposited with défendant one thousand dollars in cash, provided 
for In said contract, and also Incurred the foUowlng expenses and liabllitiesi in 
order to place Umself in a position for faithfully carrying out and performing 
his part of the contract." Plaintiff leased the property at No. 253 Peachtree 
Street, Atlanta, Ga., at a cost of $210.60 per month ; the total rental for the 
period covered by the contract betvveen plaintiff and défendant being $2,316.60. 

It is then alleged that the business of the National and the Haynes 
cars, carried on by plaintiff with the full knowledge, consent, and ap- 
proval of défendant, occupied not more than one-fifteenth of ail the 
space so leased by him, and ail the rest of said property was leased 
for the purpose of being used in the business of selling Dodge motor 
cars, looking after their repairs, and furnishing them proper service. 

It is then alleged that plaintiff furnished and stood ready to fur- 
nish practically ail of his time and attention to the sale of Dodge 
motor cars, which he claims were to be delivered to him under his 
contract for sale in his territory; that he devoted to the business of 
the défendant ail of the months of August, September, October, No- 
vember, and 'December, 1914, and January, February, March, April, 
May, and June, 1915, except a small portion of said time, not exceed- 
ing one-twentieth thereof, and the value of plaintiff 's time and atten- 
tion to said business, with his skill and expérience as an automobile 
man, was $10,000. 

It is further alleged: That he employed a force of salesmen, and 
kept and maintained said force during the contract period, at a cost 
to him of $3,300. That he employed an office force, including stenog- 
raphers and bookkeepers, for looking after the business he was going 
to do in Dodge motor cars if défendant carried out its contract and 
delivered cars in accordance therewith, which office force, so employed, 
cost him $175 per month, or a total of $1,925. That he established 
and maintained a service station, and laid in a stock of repairs, so as 
to operate a repair department for said cars, and established and main- 
tained a shop for looking after the cars, ail of which was done by 
petltioner at a cost to him of $3,000 during the life of the contract. 

Plaintiff allèges that the above items of expense and cost, including 

the value of plaintiff's own time, were largely lost to him, to his great 

damage, because défendant failed and refused to deliver to him Dodge 

Bros, motor cars in accordance with its contract, and then allèges 

237 F.— 55 
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that the total costs and expansés incurred by him was $20,000 on 
account of this failure and refusai of défendant to live up to its con- 
tract and fumish plaintifï with the Dodge cars, and he prays judgment 
for this $20,000. 

The fourth count in the déclaration difïers from the others, in that 
it is alleged that : 

Plalntiff "deposlted wlth défendant one thousand dollars in cash, provided 
for in sald contract, and also incurred the foUowiug expenses and llabilitles 
in order to place himself in a position for faithfuUy carrying eut and perform- 
ing his part of the contract, and, as shown by said contract, the said one 
thousand dollars was to be returned to petitioner, with interest thereon at 6 
per cent, per annuro, at the expiration of said contract on June 30, 1915." 

By an amendaient to count 1 plaintiflf says that the contract was 
prepared by défendant; through its agents and attomeys, and was on 
a printed form purporting to be for use in making contracts between 
défendant and dealers in its cars. 

Count 1 is further amended by alleging that défendant was in- 
f ormed, through its agents, that the said Pegram was going forward 
with performance under the contract, and was doing much work and 
incurring large obligations and making great expenditures in perform- 
ing said contact, and that Pégram believed the contract to be a valid 
and bindirig obligation upon himself and said défendant, and défend- 
ant voluntarily received the benefits of such performance by Pegram, 
and at no time did défendant advise Pegram that it would not perform, 
or that the contract herein sued on was not a valid and binding con- 
tract. 

The amendment to count 1 further allèges that défendant sought to 
' excuse its failure to perf orm its contract by informing Pegram that, 
owing to the large number of orders received by it for its cars and the 
inadéquate facilities of its plant, a sufficient number of cars coùld not 
be manufàctured to enable it to deliver to the said Pegram the cars 
provided for in the contract of July 26, 1914, and for the further rea- 
son that upon two occasions Pegram failed to accept promptly two 
shipments of defendant's cars, which was untrue in fact, and was a 
reason not assigned by défendant in good faith, and even if a breach 
by Pegram, which plaintifï déniés, it was waived by both parties there- 
after proceeding with performance under said contract; and plaintifï 
further allèges that défendant, prior to the bringing of this suit, as- 
signed no other reasons for its failure to perform, and at no time 
prior to the bringing of this suit did défendant put Pegram upon no- 
tice that it contended the contract herein sued on was void for lack 
of mutuality, or for any other reason whatever, but, on the contrary, 
through the entire life of said contract, défendant knowingly allowed 
said Pegram to continue to perform, and accepted the benefit of his 
performance, and treated the contract as a valid, existing, and bind- 
ing obligation. 

The amendments to the other counts appear to be substantially those 
made to the first count, 

There is a demurrer to the pétition or déclaration in this case, and 
it is to this demurrer ±at the présent hearing is directed. 
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There are a number of grounds stated'in the demufrer, thè princH 
pal one being that this agreement is unilatéral; that it lacks mutuality 
of promise and undertaking, in that the dealer agriees to receivè the 
cars, but the manufacturer, the Dodge Bros., makes no promise on its 
part to deliver. This is fatal to this paper, which, as will be seen from. 
the déclaration, is the basis of the suit. Morrow v. Southern Ex- 
press Co., 101 Ga. 810, 28 S. E. 998; Velie Motor Car Co. v. Kop- 
meier Motor Car Co., 194 Fed. 324, 114 C. C. A. 284; Oakland 
Motor Car Co. v. Indiana Automobile Co., 201 Fed. 499, 121 C. C. 
A. 319. But the fact that this contention of défendant. is correct is 
conceded by the plaintiff's counsel in their brief , in which this is said i 

"Defendant's counsel entirely misconceives plaictifï's argument. We hâve 
very eamestly insisted that we do not base our right to recover upon the 
theory that the agreement of July 29, 1914, was a lautual and binding con- 
tract at the time it was entered into. Notwithstanding our strenuous insis- 
tence upon the proposition that performance by Pegram accepted by Dodge 
Bros, has entirely altered the rights of the parties, counsel for défendant 
seems entirely to hâve overlooUed the précise point in issue, and wholly to hâve 
misunderstood our position. We do not question the proposition of law stated 
by counsel for défendant under tins head. We simply contend that they are 
wholly foreign to the issues in this case. In our former brief we hâve clted 
iramerous cases where fédéral courts recognized the distinction which we 
hâve insisted -upon, and hâve enforced contra cts, even though orlglnally laek- 
iiig in mutuality, where a party not bound had in fact performed. This 
principle, that acting upon void acts or agreements gives them validity, has 
been applied, not only to uphold simple contracts, but also to render valid 
leases, bonds, judicial sales, judgments, etc." 

So that v/e corne to the proposition as to whether or not there 
has been such performance of the contract on the part of the plaintifï 
as would prevent the défendant, Dodge Bros., from setting up a 
lack of mutuality in the agreement between the parties. The agree- 
ment has the following provision : 

"This agreement shall expire by limitation June 30, 1915, or may be can- 
celed by the manufacturer or dealer upon fifteen days' Viritten notice. The 
termlnation or cancellation of this agreement will immediately act as a 
cancellation of ail orders received from the dealer for motor cars or parts 
which hâve not been dclivered prior to the date of cancellation." 

This provision would be fatal to this agreement, as a binding con- 
tract between the parties, if it was not otherwise objectionable. Velie 
Motor Car Co. v. Kopmeier Motor Car Co., supra; White Co. v. 
American Motor Car Co., 11 Ga. App. 285, 75 S. E. 345. It seems 
to me that, with this provision in the contract for its cancellation by 
either party, and without any reason given therefor, simply the 
right to cancel at will, it would be practically no contract at ail. Even 
if there were an agreement hère on the part of Dodge Bros, to de- 
liver the cars, this right to cancel would seem to nuUify any such 
agreement. To agrée to do something and reserve the right to can- 
cel the agreement at will is no agreement at ail. 

As I understand the contention of the plaintifï hère, it is that his 
renting a store on Peachtree street, and employing salesmen and also 
an office force, was such compliance with the contract on his part 
as would estop the défendant from setting up lack, of mutuality, and. 
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as I présume ît îs intended by the plaintiff, also from setting up the 
right to cancel in this proceeding. I am unable to agrée with the 
plaintiff about this. The original déclaration, as stated above, shows 
that the year during whîch this contract was to remain in force was 
the first season in which the Dodge Bros, motor cars had been intro- 
duced in this territory, and that the plaintiff's purpose was to resell 
the cars in Atlanta and the territory described in the contract. It 
seeras to me that both parties must hâve entered into this contract, 
from its terms and what is generally stated in the déclaration, with 
the knowledge that the business between them might not prove profit- 
able, and therefore either party could end it at his or its option. It 
appears to hâve been. an experiment as to how the Dodge Bros, cars 
would take and sell in this territory, and the contract was made 
accordingly. Why the plaintiff incurred the expense claimed, in view 
of the character of the agreement he had with the défendant, it is 
difficult to understand. He certainly was not justified in doing so 
by anything the défendant had undertaken to do, as I read the 
agreement. 

I hâve gone through the authorities cited on this question pro 
and con, and I am unable to find any authority which would justify 
a recovery by the plaintiff in this case of the principal amount for 
which he sues. 

Paragraph 7 of the fourth count of the original déclaration allèges: 

"Petitioner deposlted *lth défendant the one thousand dollars in cash 
provided for In sald contract, • • * and as shown by sald contract the 
sald $1,000 was to be returned to petitioner, with interest thereon at 6 per 
cent, per annum, at the expiration of said contract on June 30, 1915." 

And in the eighth paragraph of the same it is alleged that : 
"Défendant, the sald Dodge Bros., has failed and refused to carry out said 
contract, • • • in that défendant has failed and refused to return to pe- 
titioner the sum of $1,000, together with interest thereon at the rate ol '0 
per cent per annum," etc. 

I see no reason whatever why this $1,000 was not returned to the 
petitioner. No excuse is given for it in the pleadings by the plaintiff, 
and the défendant relies on the demurrer, which, of course, admits 
everything well pleaded in the déclaration to be true. I think the 
plaintiff is entitled to proceed in this case to recover the $1,000, which 
is still, according to the pétition, in the hands of the défendant, and, 
unless some good défense is interposed, to the right to recover the 
same. 

An order may be taken sustaining the demurrer, as indicated 
herein, and overruling it as to the claim of the $1,000. 

Subséquent to the flllng of the above it was shown to the court that the 
$1,000 had been returned by the défendant to the plaintiff, so that the de- 
murrer to the entlre déclaration was sustained. 
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In re McKINNON CO. 
(District Court, E. D. North Carolina. December 15, 1916.) 

1. Bahkruptcy i@=60 — AcTS OF Bankbuptct. 

Under Baflkr. Act July 1, 1898, c. 541, § 3, 30 Stat. 546 (Comp. St. 1913, 
f 9587), It Is an act of banUruptcy for an Insolvent debtor to apply for a 
trustée or recelver for hls property, or for a recelver or trustée to be 
appolnted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 80 ; Dec, Dlg. 
<g=»60.] 

2. Bankruptcy ®=>20(1) — ^Administration of the Estatb of the Bankrtjpt 

— State Statute. 

Proceedlngs against an insolvent corporation under Révisai N. C. 1908, 
§ 1219, providing for the appointment of a recelver, etc., do not preclude 
credltors from petltionlng to bave the corporation adjudged a bankrupt, 
notwitbstandlng the action of the state courts. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dlg. $ 23; Dec. 
Dig. <S=>20(1) ; Courts, Cent. Dlg. S 1331.] 

8. Bankbuptct <S=>76(3) — Pboceedings in State Court — Bstoppbl of Cbedi- 
tors. 

One of the petltionlng credltors, whose clalms were small, secured a 
judgment against the alleged bankrupt, vphereupon other credltors prayed 
for and obtalned the appointment of a recelver by the state superior court 
pursuant to Révisai N. C. 1908, § 1219. The attorney for such petltionlng 
créditer was appolnted recelver, and the petltionlng creditor expressed 
satisfaction, and thereafter the recelver as attorney filed the clalm of the 
petltionlng créditer, bis client. The property of the alleged bankrupt was 
disposed of pursuant to the order of the superior court for the best 
possible priée, and the recelver proceeded to coUect other assets. Of 
the credltors, practically ail filed their claims wlth the recelver; but 
some months after hls appointment the petltionlng credltors flled a péti- 
tion, seeking to bave the insolvent corporation adjudged a bankrupt. 
Meld that, as ail disputed claims would be determlned by the superior 
court, and as the distribution of the assets of an insolvent corporation 
Is clearly a matter of équitable cognizance, such assets constltutlng a 
trust fund for credltors, the petltionlng credltors, having delayed and 
making no showlng of préjudice, are estopped from denylng their partici- 
pation in the proceedlngs in the state court, particularly as the costs of 
distribution in the bankruptcy would greatly exceed thoge of continuing 
the administration in the state court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <g=»76(3).] 

4. Cobpoeations <S=5544(2) — CriEditobs — Trust Fund Theory. 

The assets of an insolvent corporation constltute a trust fund for the 
payment of Its debts, and their administration is peculiarly withln the 
jurlsdictlon of a court of eauity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2162; Dec. 
Dig. <g=j544(2).] 

In Bankruptcy. In the matter of the McKinnon Company, alleged 
bankrupt. Pétition by M. Rosenman & Son and others for an adjudi- 
cation in bankruptcy. Pétition denied. 

John D. Bellamy & Son, of Wilmington, N. C, for petitioners. 

J. G. McCormick, of Wilmington, N. C, for respondents. 

CONNOR, District Judge. On September 30, 1916, M. Rosenman 
& Son, the Standard Oil Company, and the Keuster-Lowe Company, 

«=»For othtr casn im saine topic & KBY-NUMBEB In ail Key-Numbered Cigests & Indexea 
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creditors, in amounts aggregating about $600, filed their pétition set- 
ting f orth : That the McKinnon Company, a mercantile corporation, 
with itp principal place of business at Maxton, N. C, in said district, 
was indebted to an amount exceeding $1,000. That said company was 
insolvent and that within four months preceding the filing of the 
ipetition it committed an act of bankruptcy, in that, in a suit institut- 
ed in the superior court of Robeson county, N. C, on July 29, 1916, 
against said company, its assets and property were placed in the hands 
of a receiver by said court, and were, at the time of filing said péti- 
tion, being administered by said receiver under and pursuant to the 
ôrders of thé coUrt. Ànother act of bankriiptcy was alleged, but the 
allégation is not sustained. 

■ Respondent company, answering the pétition, admits that on the 
date named its property was placed in the hands of J. K. Carpenter, 
receiver, by order of the superior court, as alleged. It also admits 
insolvency. It avers : That at or about the 28th day of July, 1916, one 
of the petitioners, M. Rosenman & Son, obtained a judgment, issued 
exécution thereon for $152.75 and was about to levy same on its 
property, when another creditor, the Bank of Maxton, instituted suit 
in the superior court of Robeson county and secured an order ap- 
pointing the receiver, with direction to him" to take the assets and 
property of the corporation into his charge, sell the same, and apply 
the proceeds to the payment pro rata of its debts. That pursuant 
to said order said J. E. Carpenter took possession of its assets, con- 
sisting of a stock of goods, real estate, book accounts, and other chos- 
es in action. Acting under the orders of the court, the receiver sold 
the stock of goods for 55 cents on the dollar of its inventoried cost. 
The said sale has been, before the filing of the pétition herein, approv- 
ed and confirmed by the court. The receiver has diligently endeavored 
to coUect the accounts and debts due the company. The proceeds 
of the sale of the goods and of such collections as he has been able 
to make are deposited by the receiver in the bank, awaiting the f ur- 
ther orders of the said court. Respondent further avers: That peti- 
tioners, M. Rosenman & Son, assented to and acquiesced in the ap- 
pointment of said receiver, who was the attorney of said petitioners 
and represented them in securing a judgment on their debt. That 
said petitioner, and the Standard Oil Company, hâve filed their claims 
with said receiver as provided by the state statute, and are estopped 
from joining in the pétition herein. That it has no other interest 
in the proceeding, or the resuit- thereof, than a désire that the cred- 
itors shall receive the largest possible amount on their debts against 
the- company. The company suggests, and urges upon the attention 
of the court : That an administration of the assets in bankruptcy will 
entail large and unnecessary cost. That the goods hâve beénsold, 
and, to a. large extent, the accounts collected. That the proceeds are 
now in the bank to the crédit of the receiver, ready, upon the order 
of the court, to be distributed among the creditors, without delay or 
further expense. 

[1-4] Among the acts of bankruptcy, which entitle the creditors 
to proceed against an insolvent debtor, are having "applied for a re- 
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ceiver or trustée, for his property, or because of insolvency a receiv- 
er or trustée has been put i.n charge of his property under the laws 
of a State," etc. Bankr. Act, § 3. The objection to the adjudication 
in this record is found in the allégation that the petitioners, M. Rosen- 
man & Son and the Standard Oil Company, hâve, by their conduct 
in respect to the appointment of the receiver and his action in the 
administration of the estate, estopped themselves from filing or join- 
ing in the pétition, asking that the respondent be adjudged a bank- 
rupt. The uncontradicted facts in regard to this contention are: 

M. Rosenman & Son, prior to July 28, 1916, placed their daim in 
the hands of J. E. Carpenter, Esq., attorney, residing at Maxton, N. 
C, for collection, who obtained judgment against respondent, sued out 
exécution thereon, and was proceeding to hâve it levied on its prop- 
erty. Some ofïers were made for a compromise, which weve reject- 
ed, whereupon the Bank of Maxton, a créditer of the McKinnon Com- 
pany, in its own and the behalf of other creditors, for the purpose 
of preventing a préférence and of securing a pro rata distribution of 
its assets, instituted an action in the superior court of Robeson coun- 
ty, setting forth the jurisdictional facts, and asking for the appoint- 
ment of a receiver, to take charge of, convert into cash, and dis- 
tribute the assets and property of said corporation. Pursuant to 
the prayer in the complaint, the judge of said court, on July 29, 1916, 
appointed J. E. Carpenter, Esq., the attorney of petitioners M. Rosen- 
man & Son, receiver, who qualified by filing a bond, approved by the 
court, and proceeded immediately to take into his possession and 
make an inventory of the goods and other assets. He also notified 
his clients, M. Rosenman & Son, of the situation, and they replied 
that they had every confidence in him and were glad that he was ap- 
pointed receiver. The said attorney filed, as required by the North 
Carolina statute in such cases, the claim of the said M. Rosenman & 
Son. He heard nothing further from them until notified that they 
had filed the pétition herein, on September 30, 1916. The receiver 
advertised for creditors of said insolvent corporation, and, acting un- 
der and pursuant to the orders of the superior court, sold the stock 
of goods at 55 per cent, of their inventoried price, which sale was 
duly confirmed by the court, prior to the date upon which the péti- 
tion herein was filed. The proceeds of the sale were deposited in 
the Bank of Maxton, to the crédit of the receiver. He also began at 
once to make every possible efïort to collect the accounts due the 
corporation. AU of the creditors of the corporation, aggregating somë 
$20,000, other than petitioning creditors, whose claims aggregate $648, 
hâve assented to said receivership and désire the estate administered 
through that proceeding. 

Affidavits by counsel representing other creditors of respondent are 
filed, in which they express the opinion that the creditors will receive 
a larger dividend from the receivership than through an administra- 
tion in the bankrupt court. It is conceded by ail parties that the 
receiver' J. E. Carpenter, is a man of high character, and in ail re- 
spects a compétent and proper person to continue the administration 
of the estate. He states that the administration of the estate has 
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been practically concluded, there is very little more to be donc, that 
an administration by a trustée in bankruptcy could not add one dollar to 
the assets, but would diminish the amount received by the creditors. 
I am of the opinion that this is true. The only suggestion made to 
the contrary is that the goods may hava been sold for a larger sum ; 
but no évidence is offered to sustain the suggestion. They were sold 
under the supervision of the superior court, and, after full notice, the 
sale has been confirmed. There is no suggestion of either wrong- 
doing or riegligence by the receiver. When it is noted that the re- 
ceiver was appointed July 29, 1916, and the creditor now making 
the suggestion was promptly notified, that his own attomey, in 
whom he expressed confidence, and does not now suggest bad faith, 
made the sale, and it is further noted that this creditor résides and 
his place of business is within a short distance, with daily communica- 
tion by rail, of Maxton, there would seem to be but little force in 
the objection, made two months after the appointment of the receiver. 
He must hâve known that the goods were of a character which ren- 
dered a prompt sale necessary. 

It appears that the McKinnon Company owned real estate upon 
which D. Boyd Kimball held a mortgage for money borrowed by said 
Company, bearing date February 2, 1915, and duly recorded on Feb- 
ruary 8, 1915, for $6,000. The note was past due. Guggenheimer 
& Co., of Richmond, held a second mortgage on the same real estate 
to secure a debt of $350, dated and recorded more than four months 
prior to the date of the pétition herein. The receiver advertised the 
land for sale at public auction, and at the sale the Bank of Maxton 
became the purchaser ait the price of $5,500. The receiver delayed 
the confirmation of the sale because the bankruptcy proceeding was 
pending, and because he hoped to secure an advanced bid. He has 
been imable to secure a larger bid. The receiver advertised for cred- 
itors to prove their claims, as required by the North Carolina stat- 
ute, and, in addition thereto, notified ail creditors by mail of his ap- 
pointment. With the exception of the Keuster-Lowe Company, every 
creditor has filed his claims with the receiver and made themselves 
parties to the pfoceedings in the state court. A list of the creditors and 
amounts of their claims is attached to his affidavit. The receiver 
States that he has not paid, and does not intend to pay, any claims 
against the McKinnon Company, until notice has been given each 
creditor to file objection to said claims; that when objections are 
filed it is his purpose, as the state statute requires him to do, to submit 
the same to the superior court for décision ; and that no payment will 
be made until ordered by the court. It will be observed that the pro- 
ceeding in the state court was brought and is being conducted under 
the provisions of a statute authorizing any creditor, in his own be- 
half and in behalf of ail other- creditors of an insolvent corporation, 
to institute an action, in the nature of a creditors' bill, for the pur- 
pose of winding up the business, and, through the médium of a re- 
ceiver, bringing to sale its property and paying the proceeds to the 
creditors according to their priorities. Pell's Rev. (1908) c. 21, § 1219. 

Proceedings against an insolvent corporation, under the provisions 
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of this statute, do not preclude the creditors from resorting to a péti- 
tion to hâve the corporation adjudged bankrupt, and, notwithstand- 
ing the action of the state courts, hâve its assets administered in the 
bankrupt court. It is settled by well-considered décisions of the féd- 
éral courts, that: 

"Where a debtor makes a gênerai asslgnment for tlie beneflt of hls cred- 
itors, and judlclal proceedlngs are Instltuted to enforce and carry eut the 
asslgnment, creditors who, on being made parties to such proceedlngs, do nol/ 
repudiate the asslgnment, nor begln proceedlngs In bankruptcy, but file thelr 
clalms under the asslgnment, and partlclpate In the administration of the es- 
tate, and suffer the assignée to sell the property and collect the proceeds, in- 
voIvlDg a delay of several months, and the Incnrrlng of costs and expenses, 
are estopped thereafter to file a pétition In Involuntary bankruptcy against 
the asslgnor, based solely on the ground of the asslgnment." Slmonson v. 
Slnshelmer, 95 Fed. 948, 37 C. O. A. 337 (C. C. A. 6th Clr.). 

In an exhaustive opinion in this case, reviewing the English and 
American décisions. Circuit Judge Taft, with the concurrence of Judge 
Lurton, referring to the course pursued by the petitioning creditors, 
said : 

"They are alleged to bave become parties to the asslgnment proceedlngs, 
to hâve flled their clalms under the asslgnment, to bave requested a référ- 
ence to pass upon the clalms, the accounts of the assignée; and the questions 
of distribution. They walted S% months before flllng thelr pétition. By thelr 
acqulescence, they certalnly Induced the asslgnors, the( assignée, and the pur- 
chasers of the assets • • * to belleve that they would not seek to set 
aslde the asslgnment Were the asslgnment to be set aslde now, It would 
avoid every sale the assignée has made, and revest in the trustée In bankruptcy 
the tltle of the asslgnors. It is conceded that the distribution under the 
asslgnment would be exactly the same as under the bankruptcy proceedlngs. 
The bankruptcy proceedlngs wlU only Increase the costs, and posslbly de- 
feat the costs already earned In the state court proceedlngs. Had thèse 
creditors flled thelr pétition soon after the asslgnment, ail the unjust ré- 
sulta of thelr delay polnted out would hâve been avolded, for then the assignée 
would not hâve sold the assets, and the state officers would not hâve render- 
ed the services, and the creditors would not hâve distribution delayed by four 
months. As It is, we think the answer stated a good défense, and that the 
court erred in not allowlng it to be flled." 

While the facts recited are not, in ail respects, the same as those 
disclosed in this case, they illustrate the principle upon which the con- 
clusion is based. It will be observed that the appeal in the case cited 
was taken from the refusai of the District Judge to permit the answer 
to be filed. In this his judgment was reversed. When the answer 
was filed, and évidence heard, the District Judge was of the opinion 
that, upon the facts disclosed, the petitioners were not estopped. This 
conclusion he set forth in a well-considered opinion, to be found in 96 
Fed. 579. Upon a second appeal his judgment was affirmed. 100 Fed. 
426, 40 C. C. A. 474. Judge Taft says that it appears that the pétition 
was filed shortly after the assignment was made, and withheld, under 
promise of a speedy settlement and composition of the claims by the 
défendant, which would hâve made proceedings in bankruptcy un- 
necessary. He concludes that, as the delay was due to the solicita- 
tion of the respondents, no harm could hâve corne to them by rea- 
son of it. 
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In Durham Paper Co. v. Seaboard Knitting Mills, 121 Fed. 179 
(D. C. N. C), Judge Pumell held that, when it is shown that the peti- 
tioners hâve filèd their veriiàed claims against the estate of a debtor, 
who ha.d made a gênerai assignaient, with the clerk of the superior 
court, as required by the state statute, and permitted the property to 
be sold and a large part of the proceeds to be disbursed, they would be 
estopped from filing a pétition seeking to hâve the debtor adjudged an 
involuntary bankrupt. So, in Lowenstein v. Henry McShane Mfg. 
Co., 130 Féd. 1007, Judge Morris (D. C. Md.), upon the facts ap- 
pearing upon the évidence, said : 

"TMs action, it seems to me, was an élection by those two creditors to avail 
[themselves] of tlie proceedings in the state court, and it appears that, dur- 
Ing the period between their intervention in that case and their flllng the pé- 
tition in banlîruptcy, much was done by the receivers in the state court." 

He held them estopped. It is held in Re Salmon & Salmon (D. 
C.) 143 Fed. 395, that, upon the facts appearing in the record and 
f uUy discussed by District Judge Pollock, the petitioning creditors were 
not estopped. It appears in that case that the proceedings in bank- 
ruptçy were begun on the same day, and at an hour prior to the pro- 
ceedihg in the state court. Attorneys for petitioning creditors "dili- 
gently and persistently sought to speed the proceeding. Upon notice 
servéd, the claims of the petitioning creditors were presented to the 
référée appointed by the state court, and their claims ailowed." The 
judge was' of the opinion that the action of the petitioners, in that 
respect, was not voluntary. In Re Curtis, 94 Fed. 630, 36 C. C. A. 
430, as said by Circuit Judge Jenkins, the creditors were "in peculiar 
position" — and easily distinguished from the attitude of the petitioners, 
Rosehman & Son. He f urther says : 

"It is shown by the record that certain transfers of property by thebank- 
rupts were made, which the petitioning creditors insisted were fraudulent, 
and certain other frauds are asserted, whlch need not be detailed, and: that 
knowledge of thèse frauduleint transactions was not possessed by the petition- 
ing creditors prlor to the Ist day of November, 1898, when this pétition was- 
presented; that their claims were flled under the assignment in ignorance of 
thèse alleged fraudulent transactions. Under the clrcumstances, and in vlew 
of the fact that no légal détriment, hajs resulted to any one from the filing of 
claims uhder the assignment, we ai-tf of oplnioji. that the petitioning creditors 
are not precluded by the mère fact bf flllng their claims wlth the assignée 
f rom selecting another forum, in whlch, as they thlhk, their rights as against 
stipposed fraudulent transactions may be the better protected." 

IhUtz & Dunh Co. v. Regulator Co., 213 Fed. 315, 130 C. C. A. 
17. (C. C. A. 8th Cir.), Judge Hook discusses the question in the light 
of the facts in that case, concluding: 

"It is an attempt by two of a number of creditors to use a lawful act of 
their debtor, which they had approved and conflrmed with full knowledge of 
ail the clrcumstances and in the carrylng out of which they had joined, as the 
reason and ground for an antagonlstlc proceeding. Had the assignment been 
fraudulent, or had they been decelved or denied the opportunlty of full choice, 
the case might be différent." 

From a careful examination of thèse and other authorities, while 
I would not conclude that the mère filing of the claim with an as- 
signée or receiver operated to estop the créditer from thereafter join- 
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ing în a pétition to hâve the insolvent creditor adjudged bankrupt, I 
am constrained to think that if, with full knowledge of the situation 
and of his rights, he delayed such action, making no suggestion to thoâe 
interested in the administration of the estate until the propetty was , 
sold, expansés incurred, and rights of innocent persons attached, he 
should net be permitted to proceed in a bankrupt court aftèr long 
delay, upon the sole ground that the assignment was made or the re- 
ceiver appointed. Not only the respondent, but the other creditors 
interested in securing the largest possible dividend on their debts, are 
entitled to be protected. It is manifest that more than 90 per cent, 
in number and a larger percentage in amount of the creditors of the 
McKinnon Company, equally as well informed and entitled to consid- 
ération as the petitioning creditors, honestly, and I am fuUy con- 
vinced correctly, think that the interests of ail of the creditors will 
be promoted, and the amount received on their debts enlarged, ' bj^ 
permitting the recèiver to continue and conclude the settlement of this 
estate. That the cost will be considerably less is not open to. cott^- 
troversy. If the petitioners had, immediately upon being notified that 
the State court had taken jurisdiction of the affairs of this insolvent 
corporation and appointed a recèiver, before the property viras dis- 
posed of , or any other than the initial cost accrued, their status would 
hâve been made better, and their claim upon the considération of the 
court much stronger. They waited two months before proceeding, or, 
so far as the record discloses, making any suggestion of a purpose to 
act; on the contrary, petitioners, M. Rosenman & Son, whose at- 
torney was named by the court recèiver, expressed themselves as "glad 
he was appointed, and their perfect confidence in him." Their claim, 
as was that of the Standard Oil Company, was filed, and the recèiver, 
as was his duty, proceeded, in strict compliance with the orders of 
the State court, to notify the creditors and sell the property. He has 
acted in perfect good faith, and there is no suggestion that he will 
not continue to do so. There was, on the hearing, some suggestion 
that certain alleged claims were not valid ; but it v/as stated that such 
claims would not be filed or their participation in the distribution of 
the assets asked. Some suggestion was made that the proceedings in 
the State courts generally were not "satisfactory," no suggestion 
was made that, in this case, the state court would not deal with the 
situation promptly and in justice to ail of the creditors. The cases 
cited arose out of proceedings relative to assignments for the benefit 
of creditors. The same principle applies in respect to suits brought in 
the State courts to wind up insolvent corporations. Lowenstein v. 
McShane Co., supra. 

The assets of an insolvent corporation constitute a trust fund for 
the payment of its debts, and their administration is peculiarly with- 
in the jurisdiction of a court of equity. The interest of ail of the 
creditors are, or should be, carefuUy guarded by the court. The cor- 
poration or the stockholders' rights are subordinate to those of the 
creditors. In this case it is apparent that thèse rights are being fully 
protected by the state court. The language used by Judge Bradford 
in Woolford v. Diamond State Steel Co. (D. C.) 138 Fed. 582, is ap- 
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propriate upon the facts developed in this case. There the corpora- 
tion was in the hands of receivers appointed by the state courts, and 
its assets being administered satisfactorily to a large majority of the 
creditors. Upon the pétition of a small minority to hâve the cor- 
poration adjudged bankrupt, and, until the hearing, to hâve receivers 
appointed, after an exhaustive discussion of the évidence, he says : 

"I can percelve no possible advantage to the creditors of the company to be 
derlved from the prosecution of the bankruptcy proceedlngs, and am con- 
vtneed that such proceedlngs could enure oiily to thelr détriment An admin- 
istration of the property of the company under the présent recelvershlp, I 
hâve no doubt, wlll be advantageous to Us creditors and posslbly to its stock- 
holders." 

Without further pursuing the discussion, I am of the opinion that, 
by the course pursued by the petitioners, M. Rosenman & Son, in- 
cluding the delay of two months, during which goods hâve been sold 
and the estate reduced to cash ready for distribution, they are estop- 
ped from prosecuting the pétition. This conclusion leaves but two 
petitioning creditors, resulting in the dismissal of the pétition. If the 
McKinnpn Company were adjudged bankrupt, in view of the facts de- 
veloped, it would be the duty of the trustée, when elected, to inter- 
vene in the action pending in the state court, rather than institute a 
new proceeding. There is no question of préférence or fraudulent 
transfer of property. The sole equity is, who are tlie creditors, and 
in vi^hat amounts are they entitled to participate in the distribution of 
the proceeds of the assets of an insolvent corporation. 

Objection was made to the vérification of the pétition by one of the 
petitioners. I do not deem it necessary to pass upon the objection. 

The pétition will be dismissed, at the cost of the petitioners. 
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EMERSON-BRANTINGHAM IMPLEMENT CO. v. LAWSON. 

In re BROM. 

(District Court, S. D. lowa, E. D. June 5, 1916.) 

1. Bankeuptct <S=151 — Trustées — Right of. 

In the absence of préférence or fraud, the trustée of a bankrupt, save 
as to an Instrument reservlng a lien on the bankrupt's estate unrecorded 
at the time the bankruptcy pétition was flled, has only the same right 
as the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent DIg. §§ 193, 239: 
Dec. Dig. <S=»151.] 

2. Courts <S=>366(1) — Precedence — Feuebal Courts. 

The fédéral courts wlU, save in very exeeptional cases, foUow the 
construction placed upon the statutes of a state by the courts of last re- 
sort of ,the State. 

[Éd. Note.— For other cases, see Courts, Cent Dig. S§ 956, 957, 967; 
Dec. Dig. <3=>366(1).] 

8. Bankruptcy iS=>188(2) — Liens — ^Pbioritt — Right of Trustée. 

Code lowa, § 2905, déclares that no sale, contract, or lease. wherein 
the transfer of tltle or ownershlp of Personal property Is made to dé- 
pend upon any condition, shall be valld agalnst any creditor or purchaser, 
unless recorded, whlle section 2906 déclares tliat no sale or mortgage of 
Personal property, where the vendor or mortgagor retains possession, is 
valid as agalnst existing credltors or subséquent purchasers without 
notice, unless recorded. Claimant sold goods to a bankrupt under a con- 
tract of conditional sale, reservlng title to itself, which contract was not 
recorded until a few days before the fiUng of the pétition in bankruptcy. 
Beld that, as the lien reserved by the conditional sale contract did not 
constitute a préférence, and the trustée obtained no greater rights than 
those which would hâve been acquired by credltors who might hâve se- 
cured a lien by attachment or otherwise on the day of the âling of the 
pétition in bankruptcy, the trustée could not question the lien of claim- 
ant; the exceptions of the lowa statutes in favor of credltors not ex- 
teuding to gênerai credltors, though thclr Indebtedness accrued after the 
exécution of the contract and before recordation, such a creditor having 
no priority until he shall hâve obtained the lien, by attachment or other- 
wise, without notice of the lien of the contract. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 292; Dec. 
Dig. ®=1S8(2).] 

4. Salss <S=»454 — "CoNDiTioNAi, Sau!"— -Nature of Conteaots. 

Contracts which reserve title absolutely in the vendor are not condition- 
al sales, within the meaning of tlie lowa recordlng acts, but are bailments ; 
but a contract of sale, contemplating resale by the buyer, Is a "condition- 
al sale," and not a bailment. 

[Ed. Note.— For other cases, see Sales, Cent Dig. S§ 1324, 1325, 1333, 
1334; Dec. Dig. <S=>454. 

For other définitions, see Words and Phrases, First and Second Séries, 
Conditional Sale.] 

6. Sales <Sc=>461 — Conditional Contracts of Sale — ^Validitt. 

An order for goods, reciting that it was subject to the conditions and 
agreements on the baek, whith was signed by the purchaser, bore on its 
back the statement that title to, ownershlp of, and right of possession 
of ail goods shipped under the contract should be and remaiu in the sell- 
er until the saine should be paid for. The goods were shipped under the 

e=»For other cases see same topic £ KEÎY-NUMBEIR in ail Key-Numbered Digésts & Indexes 
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contract. Held that, as between the parties, a valld conditional sale was 

creatçd. , , 

[Ëd. Note.— For other cases, see gales, Cent. Dig. § 1349; Dec. Dlg. 
<®=>461.] 

6. Sales (@=>462--Conditionai, Salbjs — Création. 

In such eàse, though a clause In the order deelared that the contract 
was subject to the approval of the seller, and should not be binding un- 
less accepted In wrlting by it, a valld conditional sale was created, where 
a salesman of the seller wrote that the same was accepted subject to 
the approval of the seller, and the seller showed Its approval by deliver- 
Ing the goods. 

[Ed. Note. — For other cases, see Sales, Cent Dig. § 1350; Dec. Dig. 
©=»462.] 

r. Salks <@=>472(2) — Conditional Sales — Çontkacts — Validitt. 

In such case, as the lowa statutes flx no partlcular tirne for exécution 
and recordation of such contra cts, the valldity .of the conditional sale 
contract was not afCeeted, because it was not acknowledged by the buyer 
or recorded until a considérable tlme after dellvery of the goods; the 
contract being aclcnowledged and placed on record befbre the rights of 
creditors Intervened. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1370; Dec. Dig. 
®=>472(2).] 

8. Sales <g=477(3) — Conditional Sales — Conteaots — Validity. 

Where a seller reserved title by conditional sale contract, the fact that 
he thereafter secured addltional security by chattel mortgages and notes, 
which were recorded, will not impair his security under the conditional 
sale contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1413; Dec. Dig. 
<g=>477(3).] 

In Bankruptcy. In the matter of the bankruptcy of A. T. Brom, a 
claim by the Emerson-Brantingham Implement Company, was opposed 
by Ralph W. Lawson, tru.stee. Finding of référée reversed, and cause 
remanded for further proceedings. 

R, C. Leggett, of Fairfield, lowa, for claimant. 
R. H. Munro, of Fairfield, lowa, for trustée. 
Leggett & McKemey, of Fairfield, lowa, for bankrupt. 

The Issues. 

WADE, District Judge. It is very important to consider the issues 
in this proceeding. Claimant files a pétition, claiming possession of 
the property in the hands of the trustée undér certain alleged contracts 
of conditiqnal sale. 

Tht answer is in six paragraphs, in the first, second, and third of 
which-it is alleged that certain other creditors sold goods and extended 
crédit to Brom without knowledge of any réservation of title by claim- 
ant ; and I infer that it is the claim of the trustée that thèse creditors 
are entitled to equities in the property superior to the plaintifif's claim, 
based upon the fact that the contracts of conditional sale were not re- 
corded. Paragraph 4 admits the delivery by claimant to Brom of the 
goods in controversy, but dénies that they were delivered upon a con- 
ditional sale, and dénies that any bill of sale was executed until Febriï- 
ary 17, 1915. Paragraph 5 allèges that on February 15, 1915, the 

S=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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•claimant procured notes for its indebtedness, and a chattel moftgâge 
securing the same, which was recorded. Paragraph 6 is in effect a 
gênerai déniai, except as to the receipt of the goods by Brom. 

It will be observed that there is no claim of fraud in keeping the bills 
of sale from record, nor in any other way, and there is no claim of 
préférence, and no claim of insolvency at the time the conditional con- 
tracts are claimed to hâve been made, and no claims of insolvency dur- 
ing the times when the creditors referred to in the first three para- 
graphs sold the property to Brom. So that substantially there are but 
three issues in this case: (1) As to the validity of the alleged contracts 
of conditional sale ; (2) did the f act that they were withheld from rec- 
ord give precedence to the claims of those w^ho extended crédit without 
notice? and (3) whether the chattel mortgage executed on the 15th 
of February constituted a waiver thereof. Waiver is not specifically 
pleaded ; but I assume that that was the intention of the pleader, and 
the view of the référée in his ruling herein. 

The Validity of the Contracts. 

{1-3] Now, in considering whether thèse contracts relied upon by 
the claimant are valid or not, we must consider their validity as be- 
tween the claimant and Brom. The trustée stands in Brom's shoes, so 
far as the issues in this case are concerned. The trustée claims no 
préférence by Brom, and no fraud, and, in the absence of préférence 
or fraud, the trustée has the right only of the bankrupt, except as to 
an instrument not recorded at the time the bankruptcy pétition was 
filed, and this question might as well be settled at this point. 

The answer seems to hâve been drawn under the ruling of the Court 
of Appeals of the Eighth Circuit, in Post v. Berry, 175 Fed. 564, 99 C. 
C. A. 186, and in Re Bothe, 173 Fed. 597, 97 C. C. A. 547, which hold 
that persons extending crédit, with no knowledge of an unrecorded 
mortgage or bill of sale, are entitled to préférence as against such 
mortgage or bill of sale. Thèse cases were decided by the Court of 
Appeals of this circuit, but In re Bothe did not involve the statutes of 
lowa as to recording, but arose under the statutes of Missouri (Rev. 
St. 1909, § 2861), which expressly provide that : 

"No mortgage [on] Personal property « • • shall be valid against any 
other person than the parties thereto, unless possession of the mortgaged 
* * • property be delivered to and retalned by the mortgagee ♦ • * 
■or unless the mortgage * • * be * * * recorded In the county in 
which the mortgagor • * * résides." 

Post v. Berry arose under the statutes of lowa, but I feel satisfied 
that in deciding this case the court overlooked the distinction between 
the statutes of Missouri and the statutes of lowa, as construed by the 
highest courts of those states. The courts of the United States will 
follow the construction placed upon the statutes of a state by the 
courts of last resort in such state, unless in very exceptional cases. 
The statute of lowa (section 2906) provides that: 

"No sale or mortgage of Personal property, where the vendor or mortgagor 
retains actual possession theieof, Is valid against existlng creditors or subsé- 
quent purchasers, witliout notice," unless recorded. 
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And section 2905 provides: 

"Nô sale, contract or lease, whereln the transfer of tltle or ownershlp of Per- 
sonal property Is ma'de to dépend upon any condition, shall be valld agalnst 
any créditer or purchaser," unies» recorded. 

While the language is very gênerai as to the word "creditor," it has 
been repeatedly held by the Suprême Court of lowa that it does net 
mean a gênerai creditor, not even though his indebtedness accrues sub- 
séquent to the executiqn of the unrecorded mortgage, but that, before 
a creditor can assert a right superior to the unrecorded instrument, he 
"must obtain a lien, as by attachment or otherwise, upon the mort- 
gaged property, before notice, actual or constructive, of the mortgage." 
Murphy v. Murphy, 126 lowa, 57, 101 N. W. 486. This case is follow- 
èd in Orr v. Kenworthy, 143 lowa, 6, 121 N. W. 539, 136 Am. St. Rep. 
728, and is merely an expression of numerous décisions by tlie Suprême 
Court of lowa. 

It is settled in this state, beyond controversy, that a creditor, subsé- 
quent to an unrecorded instrument, has no equity, and has no right to 
assert a claim, superior tp the rights accruing under the unrecorded in- 
strument, unless before record he acquires a lien by attachment, exécu- 
tion, or btherwise. He has the right to allège that the unrecorded in- 
strument was withheld from record as part of a fraudulent scheme to 
enable the mortgagor to procure crédit, and that crédit was extended 
by reason of such fraud, and the failure tp record is a strong circum- 
stance to be considered. But in this case there is no issue of fraud. 
There is no claim that during the time the instruments were withheld 
from record (assuming that they were valid) Brom was not perfectly 
solvent; nor is there any claim of any fraud or deceit of any kind 
whatsoever. 

Post V. Berry seems to be the last expression of the Court of Ap- 
peals upon this question, construing the lowa statute, and ordinarily 
it would be my duty to f ollow it without question ; but since the déci- 
sion of that case the Suprême Court of the United States has decided 
Bailey, Trustée, v. Baker Ice Machine Co., 239 U. S. 268, 36 Sup. Ct. 
50, 60 L. Ed. 275, and Carey v. Donohue, Trustée, 240 U. S. 430, 36 
Sup. Ct. 386, 60 L. Ed. 726, opinion filed March 13, 1916, both of 
which I think hâve strong bearing upon the questions involved ; there- 
fore I cannot foUow Post v. Berry in the construction of the statutes 
of this State. 

Now the conditional contracts were filed for record before the péti- 
tion for bankruptcy was filed. The trustée in bankruptcy acquired no 
rights greater than those which would be acquired by creditors who, 
on the day that the pétition in bankruptcy was filed, secured a lien by 
attachment or otherwise. Bailey, Trustée, v. Baker Ice Co., and Carey 
V. Donohue, Trustée, supra. If creditors of Brom had, on February 
20, 1915 (the date of the filing of the pétition in bankruptcy), procured 
an attachment and levied it upon the property (if the contracts are held 
valid), the creditors would hâve no rights superior to the rights of the 
claimant, because on that date they had notice by the record of the 
contracts recorded on February 17th, and in the absence of fraud the 
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claimant would be entitled to possession. Suppose a valid chattel mort- 
gage were executed and recorded on the 17th of February, creditors 
certainly. could not on February ^Oth levy an attachment which would 
take precedence thereof ; and tiie trustée is vested only with the rights 
of such a créditer as of the date of the filing of the pétition. Bailey, 
Trustée, v. Baker Ice Co., supra. 

I am not overlooking èie rights of the trustée to reclaim property 
transferred or mortgaged in préférence of creditors, where the mort- 
gage is not recorded within four months of the filing of the pétition ; 
but there is no claim of préférence in this case. Construing, as I do, 
the conditional contracts as being in the nature of mortgages upon the 
property, there is no claim that at the times they were signed by Brom 
— October 29, 1913, March 23, 1914, and October 19, 1914— any préf- 
érence was intended, or given, no claim that he was then insolvent, or 
that claimant had any suggestion of intended préférence ; and a valid 
mortgage, executed more than four months before the bankruptcy péti- 
tion is filed, is valid as against the trustée, even though the same is not 
recorded until three days previous to the filing of the pétition in bank- 
ruptcy. 

There is no statute making void a valid mortgage not in préférence, 
siniply because the same is not recorded until within the four months 
period. Counsel do not assert any such claim. So now it will be seen 
that this case turns upon the validity of the alleged conditional sales. 

The Validity of the Conditional Sales. 

[4-7] There can be no question but that the orders signed by Brom, 
and the delivery of the goods thereunder, constituted a conditional 
sale. Language could not be plainer : 

"And It is agreed that tltle to, ownershlp of, and rlght of possession of ail 
goods shipped under this contract, in case of loss, to the amount of the In- 
volce price of goods destroyed, shall be and remain In said company until 
said goods are paid for in cash." 

Similar contracts hâve been in use by other companies, and hâve 
been upheld, not as retaining the absolute title to the vendor, but as 
contracts holding title for security purposes only. I do not feel that 
thèse contracts come within the rule of the Baker Ice Machine Co. 
Case. There the court held that the title never passed ; but that was a 
fixture sold for use, with the intention that the vendee should retain 
the same absolutely. 

The goods in this case were sold with the view of resale by the 
vendee, and it was not the intention of the parties that the title should 
not pass to the extent that the vendee could pass' title to the goods. The 
réservation was more in the nature of a lien for the purchase price. 
Singer Sewing Machine Co. v. Holcomb, 40 lowa, 33; Wright v. 
Barnard, 89 lowa, 168, 56 N. W. 424; Norwegian Plow Co. v. Clark, 
102 lowa, 40, 70 N. W. 808; Moline Plow Co. v. Braden, 71 lowa, 
143, 32 N. W. 247; National Cash Register Co. v. Zangs, 127 lowa, 
713, 104 N. W. 360. From thèse cases it will be observed that the 
Suprême Court of lowa holds that contracts which reserve the title 
237 F.— 56 
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absolutdy iii the vendor are not conditional sales within the meaning 
of thè recording act, but are bailments.; 

But it is contended that the contracts were never executed until 
Febrtiary 17, 1915. This is true as to the full exécution entitling them 
tp record, but it cannot be questioned that, as between the parties, the 
contract was valid f rom the time the same was accepted by the claim- 
ant, and they were accepted by the claimant at the time the goods were 
shipped thereunder. The order signed by Brom was for goods, "sub- 
ject tb the conditions and agreements on the back hereof, which are 
hereby made a part of this order and contract." 

So; that, as between him and the company, the delivery of the goods 
thereunder made the contract effectuai. Suppose there was no bank- 
ruptcy hère, and the claimant asserted its rights to possession — to exer- 
cise its right of lien — what défense would Brom hâve, even though 
the contracts were never acknowledged or recorded? Could he say, 
"I bought thèse goods absolutèly, and they are mine," in the face of 
his order, which specifically reserves title in the vendor as security ? 

But clause 13 is pointed out, which provides : 

"This contract is subject to the approval of Emerson-Brantingham Imple- 
meat Company, and Is not blndlng unless accepted In writing by it." 

As I understand it (though the copy does not so indicate), it was 
accepted by the salesman writing his name under the heading, "Ac- 
cepted subject to the approval of Emerson-Brantingham Company," 
and this was an acceptance in writing by the company through its 
agent. True, it was subject to the "approval" of the company; but I 
fiiid nothing which reqùires such approval to be iii writing. The re- 
ceipt of the order, and the shipment of the goods, is sufficient évidence 
of approval, so that there was a complète, binding contract between 
claimant and Brom from the time of the shipment bf the goods up to 
the time of bankruptcy. 

As to the acknowledgment and recording, no time is fixed by the 
statute when this must be done, except that it shall be done before the 
rights of creditors attach, The, statute requires that it "be in writing, 
executed by the vendor or lessor, acknowledged and recorded." Theré 
can be no question, if a man should exécute a chattel mortgage, and 
deliver it, and get money borrowed upon the mortgage as security, 
that if, a.year later, he acknowledged it, and it was recorded, the rec- 
ord would be good as to any subséquent attaching creditor. And so, 
in this case, the statute requiring the vendor — not the vendee (National 
Cash Register Co. v. Schwab, 111 lowa, 605, 82 N. W. 1011 ; National 
Cash Register Co. v. Zangs, 127 lowa, 711, 104 N. W. 360)— to acknowl- 
edge the instrument, when it was acknowledged and recorded, it gave 
notice to the world of the rights of the vendor, and that is the only 
purpose of recording. 

The Effect of the Chattel Mortgage. 

[8] New notes and a chattel mortgage were accepted February 15, 
1915, and the mortgage was recorded. Afterwards it was released. 
The contention as to the effect of this mortgage is not clear, but I as- 
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sume that it is pleaded as a waiver of any rights under the conditional 
bills of sale. The claimant contends that it was received by its agent 
without authority ; but, even if he had authority, I do not see how the 
acceptance of additional security could in any manner afïect the valid- 
ity of the prior contracts reserving title as security. I can see, if the 
original contracts were merely contracts of bailment, where no title 
passed at ail to the vendee, how the chattel mortgage might be material, 
as indicating an intent to waive the original contracts ; but holding, as 
I do, that the original contracts were simply conditional for the pur- 
pose of security, I hold that they cannot be afïected by the chattel 
mortgage, nor can the rétention of the notes affect the contracts. In 
most of the cases above cited notes were taken for the property, and it 
was held that the acceptance of notes did not négative the rétention of 
a lien for security, nor could the acceptance of renewals or new notes, 
affect the lien reserved. 

The finding of the référée is reversed, and the cause is remanded to 
the référée for further proceedings consistent with this opinion. 



BUCKEYE INCUBATOE CO. et al. v. MODEL INCUBATOR CO. et al. 
(District Court, W. D. New York. November 15, 1916.) 

1. Teade-Mabks and Tbade-Names iS=»70(1) — Unfaib Compétition — Wuat 

constitutes. 

After complainants had advertised a coal-burnlng brooder stove, and 
established agencles through whlch an appréciable number of stoves had 
been sold, défendants, one of whom had designed a similar stove, began 
the sale of stoves which were copies of those sold by complainants; the 
patterns being taten from complainants' stove. Complainants' stove, save 
in respect to the addition of a dooii at the base, resembled an earller 
patented stove. Beld that, though on the door at the base, where com- 
plainants had placed their name, défendants marked their stoves with 
their name, nevertheless their copy of the characteristic features of com- 
plainants' stoves In ail nonessential éléments amounted to unfair com- 
pétition; complainants' stove having been first advertised in a market 
already created. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. <ê=»70(1).] 

2. Tkade-Maeks and Trade-Names @=s70(1) — Unfaib Compétition — Copt ot- 

Nonessential Détails. 

In such case, those portions of the stove necessary to its performance 
of the work intended, though importing to it a dlstlnctlve appearance, 
are not mère nonessential détails, the adoption of which woùld consti- 
tute unfair compétition; but the base, which was unnecessary for the 
diseharge of the functions of the stove, was a nonessential détail, a copy- 
ing of whlch would constltute unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. <s=j70(1).] 

In Equity. Suit by the Buckeye Incubator Company and another 
against the Model Incubator Company, and others. Decree for com- 
plainants. 

<Ê=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & IndexeÉ 
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Staley & Bowman, of Springfield, Ohio, for plaintiffs. 
J. Wm. EUis, of Bufïalo, N. Y., for défendants. 

HAZEL, District Judge. Action for unfair compétition în trade, 
involving a coal-burning brooder stove manufactured by the Buckeye 
Incubator Company for use in connection with a canopy or hood. Both 
complainants' and défendants' stoves, which resemble each other, con- 
sist of cône frustum parts of approximately equal height, symmetrical- 
ly proportioned, and combined with a base and supporting arm for a 
thermostat. 

The principal défenses are that one Adair, an employé of the de- 
fendant, Model Incubator Company, was the first to design^ the stove 
in question; that he made a pencil sketch of it in March, 1914, with 
the upper and lower sections tapered, and in the following September 
a larger drawing, with the upper part of the stove straight, a stove 
corresponding to the original sketch being manufactured in May, 1915 ; 
that complainants hâve not established that their stove acquired a 
réputation before défendants' stoves were marketed; and that there 
is no proof of fraudulent copying of ornamental features, as distin- 
guished from mechanical features. 

There was testimony on behalf of complainants tending to show that 
Samuel B. Smith, as early as February, 1915, designed the stove or 
coal-burning hover in question, and afterwards established selling 
agencies in Philadelphia and elsewhere; that in February and March 
of the same year lie advertised it in the American Poultry Advocate, 
and in other joumals and magazines, illustrating such advertisements ; 
and on cross-examination of the witness Cugley it appears that Smith, 
who manufactured the stoves at the outstart, delivered to Cugley & 
Mullen Company, selling agents, in the months of February, March, 
and April, 1915, about 119 stoves, which were sold in the Philadelphia 
territory, and that subsequently, on August 5, 1915, the Buckeye In- 
cubator Company acquired the sole selling rights from Smith and be- 
gan more extensive advertising of the hover. 

Défendants contend that the évidence is unconvincing as to the ac- 
quirement by the Smith stove of any gênerai réputation or good will, 
either through advertising or sales, in February and March, 1915, and, 
that, therefore, an action for unfair compétition, because défendants 
marketed an imitative stove or hover, is not maintainable. Défendants' 
witness Adair testified that he originally designed a stove for brooders 
in March, 1914, and in corroboration produced two pencil sketches, Ex- 
hibits B and C, which are essentially similar to complainants' adapta- 
tion. He claims to hâve exhibited one sketch (Exhibit B) to the prési- 
dent of thé Model Incubator Company, but the latter gave no testi- 
mony in relation thereto. In September, 1914, a large drawing was 
made of the Adair conception, but such drawing does not hâve the 
tapered upper section of the original design. In May, 1915, a stove 
was made by Adair, who was then in the employ of the Model Incu- 
bator Company, in accordance with his design model type, correspond- 
ing in appearance to complainants' stove, and in June, 1915, he shipped 
the same to Browns Mills. He testified that he was not aware of the 
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Smith advertisements, and that he had no knowledge of complaînants' 
stoves until May, 1915, when the Model Incubator Company was 
negotiating with the Certified Farms Company for the purchase of 
some property upon which there were some Smith stoves. He practi- 
cally admitted, however, that in August of that year he directed his 
workmen and pattern maker to construct a stove like the Smith stove 
in size, shape, and appearance, with the resuit that défendants adapted 
such stove, resembling complainants' with respect to détails, appearance 
of base, and thermostat arrangement, to their use. 

On July 4, 1916, mechanical patent No. 1,189,301, for stoves, was 
granted to Smith, and since then an interférence has been declared by 
the Patent Office with the application of Adair, which has not yet been 
determined. Later on, both Smith and Adair filed applications for 
design patents for their stoves, in which interférence proceedings are 
likewise pending. 

It seems to me that the first inquiry is whether complainants' stove 
acquired a réputation prior to the time défendants manufactured and 
sold an imitative stove, and the second, whether the asserted char- 
acteristic features of complainants' stoves are mechanical. 

[1, 2] 1. There are many adjudications, of which Rathbone, Sard & 
Co. V. Champion Range Co., 189 Fed. 26, 110 C. C. A. 596, 37 L. R. A. 
(N. S.) 258, is a prominent example, which apparently hold that an 
action for unfair compétition is not maintainable whére an unpatented 
article, in the absence of a gênerai réputation or a market therefor, is 
imitated and appropriated, if the indicia of the original designer are 
removed. This is on the theory that the simulation would not deceive 
the buying public, as the article is unknown to it. Thèse adjudications, 
however, are not strictly applicable to the présent situation, for Smith 
not only advertised his stove in magazines and periodicals in February 
and March, 1915 (some of which were produced, but not oiïered in 
évidence), but established agencies through which an appréciable num- 
ber of his stoves were sold prior to August, 1915, at which time he 
gave exclusive vending rights to the Buckeye Incubator Company. 
Even though Adair originated his design in March, 1914, he did not 
manufacture and vend stoves corresponding thereto until June, 1915, 
a time when Smith had already marketed his stove and to an extent 
popularized it by advertising. 

• The défendants hâve not added to their stove any ornamentation or 
distinguishing marks, but hâve made a copy of complainants.' They 
hâve copied its form, height, proportion of converging sides, base, slid- 
ing door, vertical rods, and projecting thermostat arm — ail the essential 
features of complainants' vendible article. Indeed, it was admitted, as 
heretofore stated, that in making their stoves patterns were taken 
from complainants' castings, regardless of the original Adair sketch 
or drawing. In this situation, and upon the point under discussion, the 
principle enunciated by Judge Hough in Steiff v. Bind, 215 Fed. 204, 
is of interest. There the complainant manufactured toy animais, 
reproduced from photographs of living animais; but the défendant, 
in making his toy animais, did not make them from photographs, 
instead he used complainant's toys as models, and it was held that to 
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thus imîtate the product of another, which had become known to the 
public, constituted unfair compétition. 

It must be conceded that the Exhibit Woodbury patent No. 34,475, 
substantially embodies the configuration of the stove in question above 
its base ; its principal distinguishing f eature being a low base having 
no door. Whether or not complainants' design, or défendants' design, 
for that matter, involves invention, in view of Woodbury, is a question 
that I am not required to décide on this record. 

The fact that défendants hâve copied the characteristic features of 
complainants' stove does not, of course, justify the conclusion that 
they are unf airly competing, unless the combination relates entirely to 
nonfunctional éléments. There was much discussion pro and con with 
référence to this, and upon considération 6f the Smith mechanical 
patent, in connection with the prior art, I hâve reached the conclusion 
that the shape, proportions, and projecting support for the thermostat 
of the Smith stove were necessary mechanical expédients. Thèse fea- 
tures, though in connection with the base imparting a somewhat dis- 
tinctive appearance, were in the main necessary in order to secure 
proper opération of the brooder. Such was also the view of thé Patent 
Office when the applications for design patents were inspected. 

The claims of the Smith patent must be construed in connection with 
the spécification and drawings, and it is not believed to be limited to the 
thermostat f eature, as distinguished from the sectional parts of the 
stove above the base. Simplicity and compactness were necessary in 
a brooder stove of this description, and no doubt were secured by taper- 
ing the upper parts and causing them to converge from the center. 
The Smith file wrapper and contents show that the tapering form of 
the stove sections in combination with the base was not regarded as 
patentable in view of the prior art ; and the amendments that were 
made to the spécification and claims seem to bear out défendants' con- 
tention that the only novel feature was in the flat top of the stove, 
which permitted arranging the valve and fuel openings eccentrically. 
Although no expert witness has testified as to the manner in which 
thèse parts function or operate, the said file wrapper does not support 
the view that, the patent relates simply to the thermostat feature, re- 
gardless of the cône frustum parts. It is no doubt true that no me- 
chanical principle is involved in the spécifie shape of the supporting 
arm for the thermostat ; but there was rio novelty in such arrangement, 
and no distirictive appearance was imparted to the stove by it. A 
thermostat vefy much like complainants' is f ound in the Sheer patent 
in évidence, , 

Importance is however, attached to the spécifie type of base in com- 
plainants' stove, and the arrangement of the ash pit and sliding door. 
None of ithe prior structures shows a base of similar shape, nor is it 
shown that such shaping was necessary to the performance of its func- 
tions. The défendants, in copying and marketing such base with its 
sliding door in connection with cône frustum sections of equal height, 
hâve imparted to their stove an appearance so similar as to uhfairly 
coimpete with complainants' stoves. 
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It îs true that défendants hâve marked their stoves in relief on the 
sHding door with the words ."Model," "Model Incubator Company, 
Bufifalo, N. Y.," p.nd "Correct," "Correct Hatcher Company, Leesville, 
Ohio," while on the sliding doors of complainants' stoves are impress- 
ed the words, "Standard Company, Cleveland, Ohio. Shake ashes 
every 12 hours. Standard Colony Brooder." But thèse markings of 
the corporate names of the makers, or of arbitrary désignations alone, 
do not sufficiently dififerentiate the competing products, and as the 
only feature entitled to protection in complainants' stove is the spécifie 
external shape or form of the base, which défendants hâve imitated 
and adapted to their stoves, a decree, with costs, may be entered en- 
joining such further use. 



WM. A. ROGBRS, Umited, v. H. O. ROGBRS SILVER CO. et al. 
(District Court, D. Rhode Island. July 11, 1916.) 

1. COBPOBATIONS <S=>506 ACTIONS NECESSART PAKTIES AGENTS OF CORPO- 

BATION. 

Where a corporation, a résident of the district, was duly served in an 
unfair compétition case, oflicers and agents of the corporation, who were 
nonresidents, are not essential parties, as a judgment against the corpora- 
tion will be blnding on its offlcers and agents. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1958-1970 ; 
Dec. Dig. <S=>506.] 

2. Trade-Mabks and Tba0b-Names ®=>73(2) — IInfaib Compétition — -What 

CONSTirUTES. 

The individual défendants secured the incorporation of a company, 
whlch was enjolned from uslng the name "Rogers" In connection with 
silver-plated ware. Thereafter the indlvidual défendants associated 
with themselves a skilled silver worker, named H. O. Rogers, who was 
without capital and without an establlshed réputation as a manufacturer, 
a:nd formed a corporation known as the H. O. Rogers Silver Company, 
mâking Rogers its président, though he in fact was given only a few 
shares of the stock and exereised no control over the corporation. The 
new corporation began to manufacture silver-plated ware, using the name 
"Rogers" In connection with It Jleld, that the corporation was engaged 
in, unfair compétition, and will be enjolned from using the name "Rogers," 
under whlch name complainant had establlshed a réputation for the 
'. inahuf a cture of silver ware. 

; [Ed. Note. — For other ca;ses, see Trade-Marks and Trade-Names, Cent. 
.Dlg. § 84 ; Dec. Dig. <s=73(2).] 

8.' Trade-Marks and Trade-Names <S=>86 — Unfatb Compétition — Offenses 
—Lâches. 

Complainant's delay in securing an injimction against the corporate 
defendant's use of the name "Rogers" in connection with plated silverware 
does not amount to lâches, where In the intérim complainant was en- 
dëavoring to secure relief against the indlvidual défendants, who con- 
trolled the corporation. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 95; Dec. Dig. (©=86.] 

In Equity. Bill by William A. Rogers, Limited, against the H. O. 
Rogers Silver Company and John J. Nichols and another, as officers 

tS=For other cases see same topic & KEY-NUMBER In aU Key-Numbereâ Digepta & Indexes 
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and directors thereof . On pétition for preliminary injoilction. Injunc- 
tion granted agâinst the corporate défendant. 

Dudl, Warfield & Duell, of New York City (R. W. 'France, of New- 
York City, of counsel), for plaintifï. 
Stanley P. Hall, of Taunton; Mass., for défendants. 

BROWN, District Judge. This is a pétition for a preliminary in- 
junction against infringement of trade-marks, and unfair compétition 
in the use of the word "Rogers" in connection with silver-plated ware. 

The sworn bill and affidavits filed in support of the pétition set forth 
that the individual défendants, Mcisaac and Nichols, are citizens of 
Massachusetts, résident in Taunton, Mass. ; that they procured the cor- 
poration of the Cohannet Silver Company, with its principal place of 
business at Taunton ; that this company was enjoined f rom the use of 
the word "Rogers" upon silver-plated ware on the ground that such 
use was deceptive and untrue. See Wm. A, Rogers, I<td., v. Cohannet 
Silver Co. (C. C.) 186 Fed. 241, November 23, 1910. 

It appears that subsequently the défendants Mcisaac and Nichols, 
with one H. O. Rogers, procured the incoiporation of the H. O. Rogers 
Silver Company in Rhode Island, though its place of business, like the 
Cohannet Silver Company's, was in Taunton, Mass. 

From the answering affidavits of Nichols, treasurer, and Mcisaac, 
secretary, it appears that the men interested were "without any capital 
to speak of " and proceeded with borrowed capital. 

In September, 1914, the complainant filed in the District Court of 
the United States for the District of Massachusetts a bill against the 
présent défendants. The H. O. Rogers Silver Company, a Rhode Is- 
land corporation, appeared specially, objecting to the jurisdiction ; and 
on November 3, 1914, the bill was dismissed as to that défendant for 
lack of jurisdiction. Thereafter the défendants Mcisaac and Nichols 
moved that the bill be dismissed as against them, upon the ground that 
the H. O. Rogers Silver Company was an indispensable party. This 
motion was granted, and a decree of dismissal was entered, which, upon 
appeâl, was affirmed. 

The opinion of the Circuit Court of Appeals, filed June 18, 1915, is 
reported in Wm. A. Rogers, Ltd., v. Nichols et al., 224 Fed. 415> 139 
C. C. A. 643. The concluding sentence of that opinion is as follows : 

"The suggestion has been made that, If this proceedlng is not sustalned, the 
resuit wlU be a practlcal déniai of Justice. Qulte Ukely that question is not 
before us, but it seems obvlous that a proceedlng in Rhode Island against 
the corporation, its offlcers and directors, would give the complainant such re- 
lief as It is entltled to." 

[1] The complainant thereupon filed its bill in this court against the 
same défendants, on February 12,' 1916. The défendants again move 
to dismiss — Mcisaac and Nichols on the ground that they bave not 
been served in and are nonresidents of this district, but are résidents of 
Massachusetts, and the H. O. Rogers Silver Company on the ground 
that Nichols and Mcisaac are indispensable parties. It does not follow 
from the Massachusetts décision that Mcisaac and Nichols are neces- 
sary parties to a bill against the corporation. The corporation appears 
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to have been properly served, and a judgment against the corporation 
will be binding upon its officers and agents. 

[2] It sufficiently appears from the answering afïîdavits of Nichols 
and Mcisaac that the name "H. O. Rogers Silver Company" was 
deliberately chosen after the défendants Nichols and Mcisaac had full 
knowledge that the use of the name "Rogers" in connection with silver- 
plated ware would naturally lead to déception. 

It appears that H. O. Rogers was a skilled silver worker ; but he was 
without capital and without established réputation as a manufacturer, 
and there seems to have been no sufficient reason for making him prési- 
dent and director of the corporation. While the affidavits allège that 
this was donc in good faith, and because neither the name of Nichols 
nor that of Mcisaac was appropriate, no suggestion is made of any 
Sound business reason for choosing the name Rogers, rather than some 
unobjectionable name, for the new corporation. 

Taking the défendants' answering affidavits in connection with the 
previous litigation, and in view of the failure of the défendants' affi- 
davits to meet the sworn allégations of the bill, that Nichols owns a 
controUing interest and substantially ail of the stock of the défendant 
corporation, the case as presented upon the hearing on motion for 
preliminary injunction is that, if the défendant Nichols may proceed in 
control of the Rhode Island corporation, this will amount practically to 
an évasion of the eflfect of the decree in the case against the Cohannet 
Silver Company. 

The principal difficulty in the case arises from thè fact that the com- 
plainant's moving affidavits contain many improper and irrelevant mat- 
ters, and so much hearsay, that it is difficult to distinguish between 
those matters which properly bear on the présent motion and those 
which have no legitimate connection with it. An affidavit of a détec- 
tive is filed which is principally, if not wholly, incompétent. 

The complainant offers an affidavit of H. O. Rogers, taken for use 
In the case brought against thèse défendants in the district of Massa- 
chusetts. This affidavit shows that in September, 1913, Nichols ap- 
proached Rogers, who had been employed as a workman by manufac- 
turers of silver-plated ware, and proposed the formation of a corpora- 
tion to be called the "H. O. Rogers Silver Company"; that Nichols 
pointed out that the name "Rogers" could be stamped on the goods 
manufactured and a ready sale procured for them ; that he stated that 
lie would make the affiant président of the company and give him a 
few shares of stock; that the défendant H. O. Rogers Silver Company 
was incorporated under the laws of the state of Rhode Island in ac- 
cordance with this proposai ; that 85 per cent, of the capital stock was 
owned by Nichols and his wife, and money to finance the same was 
raised by Nichols by mortgage; that the affiant received 5 shares of 
Mock; that the business office of the company is located at Taunton; 
that the affiant's position as président was purely nominal, he having 
îio voice in the affairs of the company ; that he knew notliing about the 
business of the office, and took no part in the management ; that he re- 
ceived his wages and did his work like any other workman, and was 
not even a figurehead as an officer of the company. 
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This affidavît fully confirma what might be justly inferable from the 
undisputed facts as to the previous litigation, the control of the H. O. 
Rogers Silver Company by Nichols, and the absence of any justifica- 
tion for the choice of the name "Rogers," under the circumstances. 
The afïïdavit was taken to be used in a suit between the same parties 
in another jurisdiction. The question of its competency in the présent 
case has not been discussed upon the brief s ; on the contrary, the an- 
swering affidavits make reply to this affidavit. The reply is not con- 
vincing. 

Upon the whole, I am of the opinion that the plaintiff's sworn bill 
and compétent affidavits, and the défendants' answering affidavits, pré- 
sent a sufficient case to show that the H. O. Rogers Silver Company 
is to such an extent a mère instrument for giving some color of justi- 
fication to Nichols for the use of the term "Rogers" that a preliminary 
injunction is justified, regardless of the affidavit of Rogers. I am 
further of the opinion that, as there was no riiotion to strike out the 
affidavit of Rogers, and as reply was made thereto, and as it was taken 
for the purpose of being used in a suit between the same parties, that 
it may be received under thèse circumstances as additionàl évidence on 
the présent motion. 

[3] The défendants raise the défense of lâches, but part of the time 
which has elapsed was spent in the endeavor to try out thèse issues 
with the individual défendants in the district of their résidence. 

In view of the grounds upon which the plaintifï was dèfeated in its 
efforts, I think the défense of lâches is not made out. While the 
objection of the défendants Nichols and Mcisaac to the jurisdiction 
over them as individuals seems to be well grounded, I am of the opin- 
ion that a proper case for a preliminary injunction against the défend- 
ant H. O. Rogers Silver Company is presented. 

A draft decree, granting a preliminary injunction against the use of 
the name "Rogers" by the défendant corporation, its officers, servants, 
and agents, in connection with silver-plated ware, may be presented 
accordingly. ' 
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UNITED STATES v. ONE AUTOMOBILE et al. 

(District Court, D. Montana. November 25, 1916.) 

No. 204. 

1. Indians <@=»35 — Indian Countby — Inteoduction or Liquob — Porfeiturk 

OF OONVETANCE. 

Rev. St S 2140 (Comp. St. 1913, § 4141), provides that, if any whlte 
person or Indian is suspected of introduclng Intoxicating liquor into the 
Indian country, the beats, stores, packages, wagons, sleds, etc., of such 
person may be searched, and if any liquor Is found thereln, the saine, to- 
gether with the boats, teams, wagons, and sleds conveying the same, shall 
be forfeited. An Indian, who was given possession of a motorcar under a 
condltional contract of sale, used the machine for the purpose of in- 
troduclng intoxicating liquor into Indian country. Held, that only his in- 
terest in the car could be forfeited ; the vendor having given possession 
for no evil purpose, and the provisions for forfeiture not being dlrected 
against the means used in violatlng the law, but against the owner of the 
means. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 61, 62; Dec. 
Dlg. <S=>35.] 

2. Indians ig=»35 — Indian Countet — Inteoduction or Liquob into — ^"Wag- 

on." 

Under such statute, the word "wagon" does not Include an automobile 
or motorcar, such vehicles having been practlcally unknown at the time 
of the enactment of the statute; the word "wagon" indicating a plaln 
wheeled road vehlcle moved by animate power. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62; Dec. 
Dig. ®=>35. 

For other définitions, see Words and Phrases, First and Second Séries, 
Wagon.] 

3. Statutes @=»181(1) — Constbuction — Intent of Legislatube. 

In construing a statute, the purpose of statutory construction is to 
ascertain the intent of Oongress from the language used. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. i 259; Dec. Dlg. 
<S=>181(1).] 

At Law. Proceeding by the United States against Joseph Pablo for 
the forfeiture of one automobile, in which Floyd J. Logan intervened, 
çlaiming the motorcar. Libel dismissed. 

, , B. K. Wheeler, U. S. Atty., of Butte, Mont., and Homer G. Murphy, 
Asst. U. S. Atty., of Heleha, Mont. 

A. Besancon, of Missoula, Mont., and John P. Swee, of Ronan, 
Mont., for libelee. 

Floyd J. Logan, of Tacoma, Wash., in pro per. 

BOURQUIN, District Judge. The information allèges défendant 
Pablo in the défendant automobile introduced whisky into the Indian 
country, and prays forfeiture. Pablo dénies the introduction, and 
pleads, as does intervener Logan, that his only right to said automobile 
is that of conditional vendee, title to remain in the vendor, Logan, until 
payment, not yet made. 

®=»Fsr other cases see sam* topic A KBY-NUMBBR In ail Ker-Numbered Dlgeita & Indexée 



892 237 FEDHEAI/ RBPOETBE 

[1] It appears Pablo was and is an Indian ward of the United States, 
and, résident in the Indian côuntry at ail times material herein, in said 
automobile did introduce whisky into the Indian country, and at the 
time of introduction possessed said automobile by virtue of the con- 
ditional sale alleged. It also appeats Logan had no knowledge that 
Pablo intended to use the automobile unlawfuUy as aforesaid, and the 
évidence is not sufficient to charge Logan with notice or négligence 
from which acquiescence in the unlawful use could be inferred. Since 
issue joined, Pablo's mother, who signed the contract of conditional 
sale with him, has paid Logan in fuU, 

Section 2140, R. S., provides that if any white person or Indian is 
suspected of introducing intoxicating liquor into the Indian country, 
"the boats, stores, packages, wagons, sleds, and places of deposit of 
such person" may be searched, "and if any such liquor is found there- 
in, the same, together with the boats, teams, wagons, and sleds used in 
conveying the same, and also the goods, packages, and peltries of such 
person," shall be forfeited. 

For reasons set out in this courts' décision in U. S. v. Whisky (D. C.) 
213 Fed. 986, it is believed that no more than Pablo's interest in the 
automobile at the time when forfeiture was incurred, could be for- 
feited, if the vehicle is within the statute. And see The Calypso, 230 
Fed. 962, 145 C. C. A. 108. Even though Logan voluntarily delivered 
the automobile into Pablo's possession, it was lawfuUy donc and not for 
evil purposes ; and, however it may be in laws to protect the revenue, 
it is not believed this law for other purposes intends forfeiture of 
property diverted and used in the law's violation, the owner innocent 
thereof. 

[2, 3] Furthermore, it is also believed an automobile is not within the 
statute. It is neither a boat, team, wagon, nor sied, enumerated by the 
statute. While "wagon" is to some extent a generic term, more espe- 
cially of récent years and in municipal législation (for gênera are large- 
ly of opinion, more or less fluctuating), in 1864, when the statute was 
enacted, the word in both popular and technical sensé denoted one 
of the most ancient conveyances — a plain and simple wheeled road vehi- 
cle moved by animate power. Then and since, Congress often differ- 
entiated it from carts, carriages, and vehicles, demonstrating "wagon" 
was not intended to import even ail wheeled road vehicles of animate 
power. Motor vehicles were practically unknown in 1864. Though 
steam had been experimentally used in road vehicles as early as the 
last quarter of the eighteenth century, it was not until great improve- 
ments in steel making and working and in tools, the invention of the 
gas engine and its adaptation to liquid fuel, in the '70's and '80's, that 
motor road vehicles were recognized practical; and it was yet later 
that the automobile wds developed to a degree that, while it is a tre- 
mendous and valuable industry, it is also an incentive to great public 
and private extravagance and debt, too largely owned more or less con- 
ditionally by those not more than six lengths ahead of the wolf, infest- 
ing the public streets, contemptuous of the rights of pedestrians, like 
Jehu driving furiously — a rare combination of luxury, necessity, and 



OONSOLrDATED RUBBER TIRE CO. V, B. F. GOODRICH CD. 893 

waste. In their involved and complicated structure aiid propulsive 
force, they are the antipodes of wagons. Hence it seems clear that in 
1864, in this statute, Congress did not intend "wagon" to import a 
genus, and which will embrace as a subsequently created species there- 
of, the automobile. The word "teams," in the statute, further indicates 
this. 

It is not enough that the mischief is the same, whether whisky be 
introduced into the Indian country in wagons or automobiles. The 
deciding factor is the intent of Congress, to be ascertained, not from 
the mischief, but from the language by Congress used. Sec U. S. v. 
Sheldon, 2 Wheat. 120, 4 L. Ed. 199. 

The libel is dismissed. 



CONSOLIDATED BUBBBE TIRE CO. et al. v. B. F. GOODRICH CO. 

SAME T. RBPUBLIO RUBBER CO. 

(District Court, N. D. Illinois, B. D. December 20, 1916.) 

Nos. 29176, 20177 

1. Patents <@=»287 — Oonteibittoey Infbinqement — Measuee of Liabilitt. 

Wliere two parties contribute to an infringement, but by separate acts, 
as one by the sale of materlals, and the other by the manufacture and 
sale of the infringing article, they are not llable jolntly, but separately, 
each for bis own part of the infringement. 

[For other cases, see Patents, Cent. Dig, §§ 457-459 ; Dec. Dig. <S=>287.] 

2. Patents ®=s286 — iNFEiNGEMENr— Damages Recovekable. 

In a suit by the owner of a patent for its infringement by the sale by 
défendant of materlal to be used in making the infringing article, com- 
plainant may recover for sales made in territory covered by exclusive 
licenses given by him, but llmited to such territory, since the licensees 
cannot sue in their own names for such recovery. 

[For other cases, see Patents, Cent. Dig. §§ 453^56 ; Dec. Dig. <S=a286.] 

In Equity. Suits by the Consolidated Rubber Tire Company and the 
Rubber Tire Wheel Company against the B. F. Goodrich Company 
and against the Republic Rubber Company. On exceptions to report 
of master. Overruled. 

In Case No. 29176: 

Charles W. Stapleton, of New York City, John W. Hill and Charles 
C. Linthicum, both of Chicago, 111., and Staley & Bowman, of Spring- 
field, Ohio, for plaintiffs. 

Charles Neave, of New York City, and Rector, Hibben, Davis & 
Macauley, of Chicago, 111., for défendant. 

In Case No. 29177: 

Charles W. Stapleton, of New York City, John W. Hill and Charles 
C. Linthicum, both of Chicago, 111., and Staley & Bowman, of Spring- 
field, Ohio, for plaintiffs. 

Dyrenforth, Lee, Chritton & Wiles, of Chicago, 111., for défendant. 

SANBORN, District Judge. The widespread infringement follow- 
ing the Goodyear décisions of the Ohio Court of Appeals of May 6, 

e=aPor other cases see same toplc & KKY-NUMBER In ail Key-Numbered Digests & Indexe» 
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1902, compelled plaintiffs to lower royalties to five cents. Prior to this 
there was a fixéd license fee of ten cents for licenses under the Grant 
tire patent and the design patent, the licenses also covering some other 
advantages. If this license fee had been upon the tire only, it would 
hâve established a "reasonable royalty," because the conditions made 
by the infringers did not bind the plaintiffs, and their lowering of the 
patent royalty to five cents did not bind them by fixing a reasonable 
royalty, because such action on their part was involuntary or compul- 
sory. 

[1] Néither of the défendants was a joint tort-feasor with their 
vendees (who put on the tire), because the acts of buyer and seller were 
independent of each other. I think the foUowing rule, stated in Sedg- 
wick on Damages (9th Ed.) § 36a, is the one which should be applied : 

"Where two or more parties are concemed In the damage, and they each 
acted entirely Independently of one another, they are not jolntly liable, but 
each is liable for the damage he liimself caused." 1 Sedg. Dam. (9th EJd.) 
i 36a. 

Illustrations of the principle given by the author are injuries by flow- 
age, where part of the damage was caused by one defendant's obstruc- 
tion and part by another, and trespasses by dogs or cattle of différent 
owners. The same subject is discussed in Sutherland on Damages (3d 
Ed.) § 141, citing the same and other décisions. 

Applying this rule to thèse cases, I think that, though the rubber tire 
was f ound by the master to constitute 90 per centum of the cost of the 
three patent éléments (tire, channel, and wire), yet as the patent was 
upon a vehicle wheel, and as the licenses gave tiie right to make this 
wheel, and also included the right to use tire-applying machinery, the 
design patent, the right to buy tires, channel, and wire f rom the licensor 
at cost, and particularly because it is manifest from the whole situation 
that plaintiffs would at any time hâve been glad to make a license to 
each of the défendants on a five cent royalty; the master's reports 
recommending five cents as a reasonable royalty should be approved. 

The agreement of August 28, 1903, called the pooling agreement, 
should be entirely ignored upon the question of reasonable royalty, be- 
cause its purpose was not to fix priées, but to secure a combination of 
rubber manufacturers. 

[2] The master recommended five cents per pound for the rubber 
sold by eàch défendant exclusive of that sold abroad, but including that 
sold in territory covered by exclusive licenses made by the patent own- 
ers. In the Goodrich Case the number of pounds of rubber sold by 
défendant in the exclusive territory was 1,864,830. If this is to be 
deducted from the recovery recommended by the master, the sum 
would be $169,057.45, instead of $262,298.95. In the Republic Case no 
séparation of the sales in territory covered by exclusive licenses was 
made. Some of the exclusive licenses are claimed to hâve been can- 
celed early in the infringement period, but the proofs are not satisfac- 
tory on this point. 

As I understand the rule governing the right of a licensee to sue 
in his own name for infringement, it is settled by the Waterman Poun- 
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tain Pen Case, 138 U. S. 252, 11 Sup. Ct. 334, 34 L. Ed. 923 (approved 
in Pope Mfg. Co. v. Gormully Mfg. Co., 144 U. S. 248, 251, 12 Sup. 
Ct. 641, 36 L. Ed. 423), that the assignée or licensee of part of the 
patent rights in certain territory, or even in the whole country cannot 
sue in his own name, because the patent is an entirety and cannot be 
divided up among différent owners. The so-called exclusive licenses 
in this case included only the right to use and sell, and not to manufac- 
ture. In the Fountain Pen Case there was a license to manufacture 
and sell, without the express right to use, and it was held that the li- 
censee could not sue in his own name, either at law or in equity. 

As to the argument that défendants sold rubber tire for repairs to 
persons having a lawful right to make and sell the patented wheel, and 
that this could not be contributory inf ringement, it is sufficient to say 
that the proofs afiford no basis for any exception to the master's report 
in this respect. 

The reports of the master in each case should be approved, and ail 
objections and exceptions thereto overruled. 



In re F. & D. CO. 

(District Court, S. D. New York. December 26, 1916.) 

Bankrtjptcy ig=»127 — Tbustees — Appointment by Refebee. 

Where neither candidate for trustée in bankruptcy recelved the requl- 
site votes In number and amount at the creditors' meeting, it was Im- 
proper for the référée to appoint as trustée one of those candidates, slnce 
that in effect nulllfied the statutory provision requiring a majority in 
number and amount. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 183; Dec. 
Dlg. <g=127.] 

In Bankruptcy. In the matter of the F. & D. Company, bankrupt. 
On motion to review the order of the référée appointing a trustée. 
Order reversed. 

Jacob J. Lesser, of New York City, for the motion. 
Augustus H. Skillin, of New York City, opposed. 

MAYER, District Judge. This is a motion to review the order of 
the référée herein appointing a trustée. The circumstances were as 
f ollows : 

Two candidates were nominated for trustée; neither had the req- 
uisite votes of the majority in number and amount of the creditors. 
The resuit was no élection. The référée appointed as trustée one of 
thèse unsuccessful candidates. There is no question as to the integrity 
or ability of the trustée thus appointed by the référée. It seems to 
me, however, that the appointment is not in accordance with the pur- 
pose and intent of the statute. The statute, in this regard, conferred 
upon a majority in number and amount of the creditors the right to 

^soFor other cases see same topic & KEY-NXJMBER In ail Key-Numbered Dlgests & Indexes 
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Select their own trustée, subject always to the approval of the court. 
That approval always involves the character of the trustée, in addi- 
tion to the statutory regularity of the sélection of the trustée. To 
hold that the référée had power to sélect one of the unsuccessf ul can- 
didates is, in my view, to obviate the very purpose of the statute in 
requiring that when the creditors act there must be a majority in num- 
ber and amount in order to make the élection effective. 

What this action of the référée cornes to is that he has appointed 
one of the persons whom the creditors hâve demonstrated that they 
are unable to sélect. Such an appointment by the référée is, in effect, 
overriding the clear intent of the statute. 

For this reason the order will be reversed, and the court will ap- 
point a new trustée. 

Addendum. 

I may add to the mémorandum above written a f urther observation, 
in order to make clear that there is no conflict between my décision 
in the Matter of Harry Rothleder, 232 Fed. 398, and that in the case 
at bar. In the Rothleder Case the point decided in this case was not 
raised, and consequently not passed upon. 
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STEWART et al. t. ONEAL (two cases). 

OART et al. v. SAMB. 

(Circuit Court of Appeals, Sixth Circuit. December 5, 1916. On Pétition for 
Eehearing, January 17, 1917.) 

Nos. 2812, 2823, 2868. 

1. JUDQMENT <S=»677 — ^Persons Bound— Unboes' Remaindebmen. 

A decree vacating probate of and holding vold a wlU Is, under the doc- 
trine of vlrtual représentation, blndlng on a remainderman bom after 
the tlme limlted for contest of the wUl, there belng before the court par- 
ties whose Interests were identical wlth hls ; that is, to uphold the wlU. 

[Ed. Note.— For other cases, see Judgment, Cent Dlg. §§ 1062, 1193; 
Dec. Dig. ®=>677.] 

2. WiLLS <S=s398 — Vacation op Pbobate— Appeal— ErrECT— Teial De Novo. 

Mère appeal from a decree vacating probate of a wlll dld not hâve the 
effect of vacating the decree, merely because the trial in the Suprême 
Court was de novo. 

[Ed. Note.— For other cases, see WiUs, Dec. Dlg. <s=9.S98.] 

8. Appeal and Ebeor <S=>437 — Effect— "Sttspended" — "Vacated." 

Under Act March 8, 1&31 (29 Ohlo Laws, p. 79), § 112, providlng that 
decree of the court of comnion pleas should be suspended by appeal there- 
from, it was not vacated by the appeal — "vacate" meaning to annul, set 
aslde, or render vold ; "suspend," to stay. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent Dlg. §| 2193- 
2195 ; Dec. Dig. <S=>437. 

For other définitions, see Words and Phrases, First and Second Séries, 
Suspend ; Vacate.] 
4. Appeal and Ebrob <S=»803 — Dismissal — Effect. 

Appeal havlng only suspended the decree vacating probate of a wlll, 
dismissal of the appeal could not hâve the effect of vacating the decree 
and leavlng the wlll In force; and this as to an unbom remainderman, 
though the dismissal was pursuant to a settlement out of court, maklng 
no provision for hlm, he, at most having only rlght to hâve the dismissal 
set aslde by the court whlch ordered it. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 3169- 
3173 ; Dec. Dig. <g=»803.] 

On Eehearing. 

B, Appeal and Ebeob <S=>803 — Effect of Dismissai. or Appeal. 

The dismissal of an appeal, although wrongful, does not vacate the 
decree appealed from. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §g 3169- 
3173; Dec. Dig. <S=>803.] 

Appeals from the District Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

Suit by Robert H. Oneal against Julia G. Stewart and others. From 
decree for complainant, three appeals are taken ; one by the named de- 
fendant and others, one by défendant Samuel F. Cary and others, and 
one by ail the défendants. Reversed, with directions. 

O. W. Kuhn, W. A. Hicks, Cohen, Mack & Hurtig, Ben. B. Haie. 
and C. W. Baker, ail of Cincinnati, Ohio, for appellants. 
J. C. Healy, of Cincinnati, Ohio, for appellee. 

«ssFor other cases see same topic & KET-NUMBER in aU Key-Numbered Dig«sU & Indexes 
237 F.— 57 
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Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. Thèse three appeals are taken from 
the decree of the lower court in f avor of the appellee, in a suit brought 
by him against ail the appelknts, seeking to establish his ownership 
of two separate parcels of real estate in the city of Cincinnati, Ohio, 
one possessed and claimed by the appellants in No. 2812, and the other 
by the appellants in No. 2823. The question as to the ownership there- 
of is exactly the same as to each parce!, and appellee, therefore, sued 
the appellants jointly. They hâve appealed separately and jointly. 
Hence the three appeals. 

The appellee claims the two parcels under a document purporting 
to hâve been the will of Elmor Williams, who died February 9, 1843, 
executed November 28, 1842, and probated as his will February 14, 
1843. He left a large estate. It was principally real estate, worth 
$250,000, and consisted, mainly, of town lots, mostly improved, in the 
city of Cincinnati, Ohio. Besides thèse there was some acreage prop- 
erty in Hamilton county, in which that city is located. The town lots, 
with slight exceptions, were in the heart of the city. Amongst them 
was the important block, bounded by Fifth, Vine, and Sixth streets, 
and Lodge Alley. He left surviving him his wife, Lucy Ann Williams, 
and, as his only heirs at law, three children of a deceased daughter, 
Martha Allen, viz. William E. Allen, Rebecca A. Allen, and Maria L. 
Cary, wife of Samuel L. Cary, ail of âge; two children of a deceased 
daughter, Rebecca Gazlay, viz. William E. Gazlay and Allen W. Gaz- 
lay, aged, respectively, 19 and 14 ; and a son, Charles E. Williams, aged 
14. By the document numerous devises and bequests were made. 
Thèse were not confined to the natural objects of his bounty, to 
wit, his wife and descendants. They included collatéral kindred, and, 
apparently, others not connected with him either by blood or marriage. 
Apparently, also, amongst his descendants, his son was decidedly fa- 
vored. The children of Rebecca Gazlay fared better than those of 
Martha Allen, and a nephew, Ephraim D. Williams, and his seven chil- 
dren, and one William P. Hulbert, apparently not so connected, fared 
as well, if not better, than either set of grandchildren. It contemplated 
that his wife might renounce the provisions in her behalf, and ref erred 
to her act, in case she did so, as a "défiance" of his will. There were 
over 50 différent parcels of real estate devised by over 20 separate 
devises. In the block referred to there were 14 parcels, and of thèse 
11 separate devises were made. Ail of the devises, with a few ex- 
ceptions, were of like character. They were of a life estate, with a 
contingent remainder with a double aspect ; i. e., to the first taker for 
life, remainder to the children of his or her body begotten, and, if no 
such child, to another. The document indicated marked antipathy 
toward his son-in-law, James W. Gazlay, and to a certain other individ- 
ual unconnected with him. The devises to the children of the former 
were on the express condition that he should hâve nothing to do there- 
with, directly or indirectly, and the latter, characterized as "a danger- 
ous man, cannot be trusted in saf ety," was forbidden to hâve the guard- 
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ianship of his son, or to hâve anything to do, directly or îndirectly, with 
the settlement of his estate or management of any of the devises or 
bequests thereby made. His nephew, Ephraim D. Williams, and Wil- 
liam P. Hulbert wete appointed executors. 

The two parcels claimed by the appellee were in the block referred 
to, one on Vine and the other on Fifth streets. The Vine street parcel 
was devised as foUows, to wit : 

"To Sarah M. Floyd, the daughter of my sister, Martha Spader, * • • 
for and during the life of Sarah Floyd, and at her decease • • ♦ to 
Charlotte C. Williams, the daughter of Miles Williams, and at her decease 
* * * to the chlldren of her body begotten forever." 

The Fifth street parcel was devised as folio ws, to wit: 

"To my wife, Lucy Ann Williams, • • • to hâve and to hold during her 
life, provided she claims under my wlll, and at her decease * * * to 
Charlotte C. Williams, the daughter of my nephew. Miles Williams, and at 
her decease to the children of her body begotten forever." 

By a subséquent clause it was provided that, "in case Charlotte C. 
Williams should decease without leaving a child," her estate was to gb 
"to her father. Miles Williams, forever." Charlotte C. Williams was 
born February 22, 1840, and hence was, at the time of the probate, 
almost 4 years old. She married John H. Oneal November 22, 1880. 
There was born to them, July 24, 1883, the appellee, Robert H. Oneal, 
and he was the only child "of her body begotten." She died February 
24, 1904. The first two life tenants, Sarah M. Floyd and Lucy Ann 
Williams, died long before Charlotte C. Williams. Thus it is that the 
appellee claims thèse two parcels of real estate. 

The appellants claim thèse parcels also under Elmor Williams, who 
was the ancestor of ail of them except the tenants. Their claim comes 
about in this way: The widow, Lucy Ann Williams, by proper pro- 
ceedings taken March 2, 1843, renounced the will. March 11, 1843, 
the grandchildren — i. e., the children of Rebecca Gazlay and of Maria 
Allen — ^brought a suit in chancery in the court of common pleas of 
Hamilton county against ail the other devisees and legatees then in be- 
ing, including Sarah M. Floyd, Lucy Ann Williams, and Charlotte C. 
Williams, the first takers in the devises of the two parcels in suit, and 
Miles Williams, father of Charlotte C. Williams, to whom they went 
in case Charlotte C. Williams died without leaving a child, and the 
executors named in the document, contesting it as the will of the décè- 
dent, and seeking to hâve it and the probate thereof set aside, which 
was the mode prescribed by statute for contesting a document admitted 
to probate as the will of a décèdent. The défendants were ail duly 
brought before the court by summons, and guardians ad litem were 
duly appointed for the infant défendants, including Charlotte C. Wil- 
liams. On November 15, 1843, an issue "devisavit vel non" was made 
up, a jury was impaneled and sworn, and after trial on November 30, 
1843, the jury returned a verdict declaring that the document was not 
the will of Elmor Williams. It is not open to question that at this trial 
the executors of the will and other défendants in good faith endeavored 
to sustain the document as his will and a f air trial was had. On De- 
cember 30, 1843, a decree was entered by that court, pursuant to the 
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verdict, setting aside and holding for naught the probate of the docu- 
ment as the will of Elmor Williams. During the pendency of the suit 
William E. Gazlay died without issue, leaving Allen W. Gazlay as his 
only heir. The statut'es of Ohio, then in force, provided for an appeal 
from any judgment or decree in the court of common pleas, includ- 
ing one in a will contest suit, to the Suprême Court of the state, the 
highest court thereof, which sat in each county and also in banc at 
the Capitol of the state, and which had certain original as well as ap- 
pellate jurisdiction. The method of taking an appeal was by entering 
of record an intention to appeal at the term at which the judgment or 
decree was rendered, and then, within 30 days after the rising of the 
court, executing a prescribed bond. The défendants in this suit, pur- 
suant to this statute, duly took an appeal from the decree therein to 
the Suprême Court. The bond, by which the appeal was perfected, 
was executed January 15, 1844. 

Shortly thereafter negotiations began for a compromise of the liti- 
gation. To enable it to be effected an act was passed by the Légis- 
lature of Ohio February 15, 1844 (42 O. L. p. 70), entitled "An act 
to enable Charles E. Williams and Allen W. Gazlay to exécute deeds of 
conveyance under certain restrictions," whereby they were authorized 
to make deeds of conveyance or other writings, for any part of their 
interests in the estate of Elmor Williams, providing that their légal 
acting guardians should severally so advise and counsel their exécu- 
tion. It further provided that ail other minors named in the will of 
Elmor Williams were authorized to make deeds or other writings in 
relation to their interests in his estate, provided that the légal acting 
guardians of such minors should consent to same in like manner. 
Thereafter an agreement of compromise entitled "Agreement of Par- 
tition of the Heirs of Elmor Williams, Deceased," was entered into. 
It bears date May 6, 1844. It was executed by ail the heirs and the 
guardians of Charles E. Williams and Allen W. Gazlay, by.the main 
devisees, but not by ail of the devisees, and by none of the legatees. 
The name of Charlotte C. Williams was subscribed thereto by her 
father. Miles Williams, who also signed it individually. He had not 
been appointed her guardian until May 22, 1844, so, though the paper 
was dated May 8, 1844, it could not hâve been fully executed and de- 
livered until after May 22, 1844. This agreement did not make much 
change in the distribution of the estate from that made by the will, 
apart from the parcels devised to the son, Charles E. Williams, and to 
the widow, as first takers, and those in which Charlotte C. Williams 
and the children of her body begotten were interested, one of which 
was devised to the widow as first taker, and from the nature of the 
estate given by the différent devises. In each instance the parties 
amongst whom the estate was to be divided were to hâve a fee-simple 
estate, instead of for life, with remainder as stated and as provided for 
in the will. 

So far as the distribution of the estate was concerned, what seems 
to hâve been done was, substantially, to give to 'the Allen children 
and Allen W. Gazlay suiïîcient parcels above those devised to them in 
the will to place them on an equality with the son, Charles E. Wil- 
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liams. Thèse came from certain of the parcels devîsed to him, tho$e 
devised to Charlotte C. Williams, upon the death of the first life ten- 
ants, with remainder as stated, the Vine street parcel to go to Allen 
W. Gazlay, and the Fifth street one to the Allen children, and the 
other parcels devised to the widow as first taker. Ephraim D. Wil- 
liams and his seven children were to hâve the same parcels devised to 
them by the will, and WilHam P. Hulbert vs^as to hâve the parcels de- 
vised to him vifith slight déductions. The other devisees v/ere to hâve 
the parcels deyised to them respectively. And Miles Williams, the 
father of Charlotte C. Williams, was to hâve a parcel fronting 95 feet 
on Fifth street near its junction with Front, a portion of which had 
been devised to the son, Charles C. Williams, and a portion to William 
P. Hulbert. Quitclaim deeds w^ere to be made pursuant to the divi- 
sion. Each parcel was to be held by the party to whom it was to go 
subject to the widow's dower. The balance of the personal estate, after 
paying expenses, was to be distributed amongst the legatees pro rata, 
and any deficiency was to be made up out of the real estate divided in 
case it was chargeable therewith under the will. It was provided that 
the appeal, then pending in the Suprême Court, "shall be dismissed by 
the appellants and in such a manner as to permit the original decree in 
the court of common pleas to stand as though no appeal had been taken 
from such decree, or a decree shall be entered in said Suprême Court 
of the same character as the one in the court of common pleas." 

Thereafter a quitclaim deed, bearing date May 20, 1844, was made 
to Allen W. Gazlay for the Vine street parcel, and one bearing date 
July 19, 1844, to the Allen children for the Fifth street one, each of 
which was subsequently acknowledged. The name of Charlotte C. Wil- 
liams was signed to each deed by her father, Miles Williams, that to 
the Vine street parcel being signed "Charlotte C. Williams, by Miles 
Williams, Légal Acting Guardian," and that to the other, "Charlotte 
C. Williams, by Miles Williams, Miles Williams, Légal Acting Guard- 
ian." Thereafter, at the April term, 1845, of the Suprême Court, the 
f oUowing order was entered in the appeal therein pending, to wit : 

"It being made known to the court slnce the trial of this cause In the court 
of common pleas an act of législation bas been passed by the Ijegislature of 
Ohlo authorlzing the heirs and devisees of Elmor Williams, the testator named 
in the pleadings in this cause, to settle and compromise the matter in con- 
troversy, and.it being admltted that under sald act the parties hâve settled 
and compromlsed and deeds executed and dellvered, and the défendants mak- 
ing known to the court their désire to abandon the appeal taken In the cause, 
and the costs of suit having been paid, it is, therefore, ordered and decreed 
that the appeal be dismissed, and that the parties go hence without préjudice 
to the rights of the legatees of the sald Elmor Williams to charge their re- 
spective legacles on the lands devised by the sald testator." 

Allen W. Gazlay lived until June, 1889, and the appellants in No. 
2812 claim the Vine street parcel under his will. He and they hâve 
been in continuous possession thereof since 1844, claiming it as their 
own, and it now rents for $17,000 a year, and, upon renewal of lease, 
will rent for $20,000. In a division amongst the Allen children, the 
Fifth street parcel fell to Rebecca A. Allen, and the appellants in No. 
2823 claim under her by will and descent. She and they hâve also 
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been în cbntmuous possession thereof, claiming it as theîr own, and it 
noTv rents for $3,000 a year. Such, then, is Uie way in which appel- 
lants claim thé two parcels in suit. 

In this connection it may be noted that the parcel which went to 
Miles Williams in the division was conveyed to him by quitclaim deed, 
dated September 23, 1844. By a deed dated November 10, 1859, made 
pursuant to a decree of the superior court of Cincinnati, .in a suit 
brought by Gideon C. Burton against Miles Williams and his daughter, 
Charlotte C, he conveyed same to Ephraim D. Williams in trust for 
Charlotte C. and her heirs. On the death of Charlotte C, in 1904, it 
passed to appellee by descent, subject to the life estate of his father. 

It is now in order to consider the questions raised by thèse facts 
as to the ownership of the property. 

[1] It must be accepted that, if no appeal had been taken from the 
decree of the common pleas court setting aside and holding for naught 
this document and the probate thereof as the will of Elmor Williams, 
appellee would hâve no right to the parcels of real estate in dispute 
herein. This follows from the fact that that court had jurisdiction of 
the question as to the document being his will, ail the parties in inter- 
est then in being, încluding the executors named therein, were duly 
before the court — guardians ad litem were duly appointed for the in- 
fant défendants — and the decree was made after a fair trial before a 
jury, and it had retumed a verdict that it was not his will. There is 
not the slightest indication that there was any conduct which can be 
characterîzed as f raudulent in connection with the obtaining of the ver- 
dit and decree. It is true that appellee was no party to the proceed- 
ing. But it was impossible to make him a party, as he did not corne 
into existence until 40 years afterwards. The statute required that 
such a proceeding should be brought within 2 years after the probate. 
Either there was no right of contest on the part of the plaintiflfs there- 
in, or the appellee could not be made a party thereto. It was of neces- 
sity that he was not. He was, however, represented in the contest by 
the executors and other devisees and legatees made défendants to the 
proceeding, whose interest was identical with his; that is, to uphold 
the document as the décèdent' s will. 

' The case cornes clearly, therefore, within the principle of virtual 
représentation, recognized by the Suprême Court in the case of Mc- 
Arthur v. Scott, 113 U. S. 340, 5 Sup. Ct. 652, 28 L. Ed. 1015; and 
by this court in Pugh v. Frierson, 221 Fed. 513, 137 C. C. A. 223. 
Thèse cases merely recognized this principle. They did not apply it. 
There was no occasion to apply it, as neither case came within it. In 
McArthur v. Scott, which involved a will contest in Ohio, the heirs at 
law, one of whom brought the suit contesting the will, in reality repre- 
sented both sides to the contest, and the executors, who held llie légal 
title in trust for the grandchildren, not then in being, had resigned, and 
no other Personal représentative, had been appointed and represented 
this interest. In Pugh v. Frierson necessity was wanting, as the par- 
ties claimed to hâve been aflFected by the adverse judgment were then 
in being, and had not been made parties to the suit. Cases where it 
has been applied are the following, to wit: Gifford v. Hart, 1 Sçhoales 
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& L. 386, 408; Fox v. Fee, 24 App. Div. 315, 49 N. Y. Supp. 292; 
Haie V. Haie, 146 111. 227, 33 N. E. 858, 20 L. R. A. 247; Burlingham' 
V. Vandevender, 47 W. Va. 804, 35 S. E. 835. _ _ . 

We do not understand that in cases coming within the principle there 
is any fiduciary relation between the parties défendant representing 
the nonparties not in being. The représentation is not of the interest 
of such nonparties, but, the interests being identical, the représenta- 
tion is of the questions on which their interests dépend. The matter is 
thus put in Haie v. Haie, supra : 

"If persons In being are before the court wlio hâve the same Interests (as 
the unbom) and are equally certain to brlng forward the entlre merlts of the 
question, and thus glve such Interests effective protection, the dictâtes of botli 
convenlence and justice requlre that there should be a complète decree." 

In this case the interests of the numerous défendants were identical 
with that of appellee ; i. e., to uphold the will. The record of this suit 
and ail papers in it were destroyed by fire in the buming of the court- 
house of Hamilton county on March 29, 1884, and proof as to them 
was made by an attorney who had taken notes in regard thereto in an 
examination of title. This did not show that the executors were par- 
ties défendant to the suit. And it was thought that, under McArthur 
V. Scott, this affected the validity of the decree of the common pleas 
court. But this, to say the least, is questionable. The executors there 
had the légal title to the property in contest and held it in trust for the 
unborn grandchildren. No such relation existed hère between the ex- 
ecutors and plaintiff. And in Ohio it is no part of the duty of an ex-' 
ecutor to défend a will against a contest. Andrews v. Andrews, 7 
Ohio St. 143. Besides, one of the executors and the other and his chil-. 
dren. were substantial devisees. They were défendants in their individ- 
ual capacities, and their interests were sufficient to lead them to do^ 
ail in their power to uphold the will. But, however this may be, by the 
discovery of the original papers in another suit, the character of which 
is hereafter indicated, after decree on the original hearing in the lower 
court and introduced in évidence upon rehearing, it was shown that the 
executors were parties défendant to the suit. 

[2, 3] So it is that it must be accepted that, if no appeal had been 
taken from the decree of the common pleas court, appellee would hâve 
no case. He bases his case principally upon the effect of the appeal 
which was taken to the Suprême Court. He claims that the effect 
thereof was to vacate the decree of the common pleas court; i. e., to 
annul it, to set it aside, or to render it void, just as much so as the 
granting of a new trial in the common pleas court would hâve donc. 
This being so, there had to be another trial in the Suprême Court, re- 
sulting in a verdict against the will, and a decree accordingly. Other- 
wise the probate stood, and the devises to him under the will were ef-' 
fective to vest the title in him to the two parcels in question. If we 
do not misconceive him, such is the reasoning upon which he urges thât 
the decree below should be affirmed. 

The f undamental position therein is that the efïect of the appeal was 
to vacate the decree. He supports it by two subordinate îx)sitions. 
One is that in those days, in case of an appeal from a judgment or de- 
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crée of the common pleas court to the Suprême Court, includîng a de- 
cree in a suit contesting a will, the trial in the Suprême Court was de 
novo; i. e., exactly as a new trial in the common pleas court was if, 
on motion of the losing party, it were granted. In other words, neces- 
sarily it followed from the fact that the trial was de novo that the 
effect of the appeal was to vacate the decree of the lower court. Where 
a new trial was granted in that court, the verdict and judgraent or 
decree thereon were vacated, and the case stood exactly as it stood 
before they were rendered. So the eflfect of the appeal to the Su- 
prême Court, which was in order to another trial therein, was to vacate 
the judgment or decree of the common pleas court. The other sub- 
ordinate position îs that the Suprême Court of Ohio has held that such 
is the eflfect of the appeal, which holding is conclusive hère. The impor- 
tance of the case and the earnestness with which thèse two positions are 
urged demand at our hands, at the risk of being thought pedantic, a 
detailed considération of them, which will be given in the order in 
which we hâve stated them. 

There can be no question that the trial in the Suprême Court on ap- 
peal from the common pleas court was de novo. From the first Con- 
stitution of the State, adopted in 1802, to that of 1851, appeals were 
provided from any judgment or decree of the common pleas court, in- 
cluding that in a will contest, to the Suprême Court. Thereaf ter un- 
til now appeals were provided for from that court to an intermediate 
court, first styled district court, and then circuit court, and now Court 
of Appeals. • On thèse appeals, from the beginning until now, the trial 
in the appellate court has been de novo. There has been, since the 
Constitution of 1851, a limitation of the cases in which an appeal may 
be taken; i. e., to a case in which "the right to demand a jury therein 
did not exist." And the right to make such a demand has not been 
limited to actions at law. But in ail cases which hâve been appealable 
since this limitation was made the trial in the appellate court has been 
de novo, precisely as it was before then in every case. Seemingly, as 
compensation for the loss in jury cases of the right of securing by ap- 
peal a trial de novo in the appellafe court, provision has been made for 
a second trial as of right in the common pleas court. So, always, from 
the beginning until now, it has been provided that any judgment of 
the common pleas court m^ay be brought to the appellate court by pro- 
ceedings in error, first until the Constitution of 1851 by writ of error, 
and afterwards by pétition in error, in which case the trial in the ap- 
pellate court ié not de novo, but upon the record in the lower court as 
to ©rrors of law. And, since the limitation upon the right of appeal 
to non jury cases and the prescribing a new test as to cases in which a 
jury trial may be had, it has, in some instances, been a délicate ques- 
tion to détermine whether the right to go to the appellate court was 
limited to proceedings in error or might be in both ways. The method 
of carrying a case to the appellate court by appeal and there having a 
trial de novo has been more than once noted by the Suprême Court 
of Ohio as a peculiarity in the method of her appellate procédure. In 
the case of Grant v. Ludlow, 8 Ohio St. 1, 31, Judge Swan sîdd: 



STBWABT V. ONE AL 905 

"One of the peculiar f eatures 6t thls appellate JurlsdlGtloh was that, un- 
llke a writ of error, whlch passes upon the record, and unlike an appeal to 
the Suprême Court of the United States, the appeal to the Suprême Court of 
Ohlo took up the subjeet-matter of the action at the point where the court 
below took it up, and proceeded from that point, In respect to pleadlngs, nec- 
essary parties in chancery, testlmony, trial, and judgment, In Uke manner as 
If the cause had never been trled below." 

And in the case of Mason v. Alexander, 44 Ohio St. 318, 327, 7 N. 
E. 435, 438, Judge Spear said : 

"The practlce in Ohio Is essentlally différent from the practice in other 
States In removing cases from gênerai trial courts to appellate courts. While 
in many of the states, and In perhaps ail except our own, an appeal from a 
court of gênerai jurisdictlon is in the nature of a writ of error, whereby the 
appellate court passes upon the record as to facts as well as law, does not 
hear additional or other évidence, but confines Its adjudications to errors 
appearing upon the record, in Ohio the appeal Itself vacates, without révisai, 
the whole proceeding as to flndings of fact as well as law, and the case is 
heard upon the same or other pleadlngs, and upon such compétent testlmony 
as may be offered in that court. It takes up the subject of the action de 
novo, In respect to pleadlngs, necessary parties, trial, and judgment, In like 
mauner as If the cause had never been tried below." 

But does it necessarily follow, from the fact that, on appeal, trial 
in the appellate court is de novo, that the effect of the mère appeal, 
without anything more, is to vacate the judgment or decree appealed 
from ? Thought must be consistent with itself. But cannot the judg- 
ment or decree retain its vitality upon and after the appeal ; i. e., co- 
exist with the fact of a trial de novo? Is there any inconsistency be- 
tween the two? Is it essential that the judgment or decree be devital- 
ized in order to the trial de novo ? Thèse questions would seem to an- 
swer themselves. Of course, the judgment or decree appealed from 
necessarily becomes devitalized upon the entering of a judgment or 
decree in the appellate court. A judgment or decree in both courts 
cannot coexist. The judgment or decree of the appellate court ipso 
facto mUst vacate and take the place of the judgment or decree of 
the lower court. But until the entering of the judgment or decree 
in the appellate court, logically, the judgment or decree can retain its 
vitality along with the right to and fact of a trial de novo. In cases 
that corne hère on error or appeal, it is not essential that the judgment 
or decree of the lower court be vacated, in order that this court may 
retry the questions of law presented in the one case and the questions 
of law and fact presented in the other. It is not vacated until it is 
held that error has been committed and it is so adjudged. It is true 
that in such cases this court is limited to the record in trying them. 
But the mère fact that the freedom of action on the part of the appel- 
late court may be so great as to permit it to handle the case exactly as 
the lower court had donc does not require that the judgment or de- 
cree be vacated in order to do this. That, logically, the judgment or 
decree appealed from can retain its vitality along with the right to 
and fact of a trial de novo until a judgment or decree is rendered in 
the appellate court, is witnessed by the case of Menuez v. Grimes Candy 
Co . 77 Ohio St. 386, 83 N. E. 82, 11 Ann. Cas. 1037. By section 5235, 
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Rev. Stat. Ohio 1906, provision is made for the continuance in force 
of an injunction granted by a final judgraent upon and after an appeal. 
There an injunction was granted. An appeal was taken, and tliere- 
after the défendant disobeyed the injunction. The question was wheth- 
er contempt proceedings could be brought in the appellate court. It 
was held that they could. In that case the judgment appealed from, 
not only retained its validity after the appeal, but it was actually in 
force, notwithstanding the appeal. Judge Shauck said : 

"This • * • was an appeal wlth a vlew to a trial de novo, the steps 
necessary to perfect the appeal belng taken In the original suit and requiring 
nelther further pleadlngs nor process. When défendant perfected Its appeal 
by glvlng the requlred notice and bond, the case by opération of law at 
once passed from the Jurlsdlctlon of the common pleas Into the Jurlsdlctlon 
of the circuit court. A part of the case which so passed was the perpétuai 
Injunction from whlch the appeal was taken. Thereafter authority to 
suspend, modlfy, or enforce the 'pending motions' was excluslvely In the 
circuit court." . • 

The conclusion, therefore, cannot be resisted that there is nothlng 
in the character of the proceedings in the appellate court, after an ap- 
peal, which nécessitâtes that the effect of the appeal shall be to vacate 
the judgment or decree appealed from. Notwithstanding their char- 
acter, it can retain its vitality until a judgment or decree is rendered 
by the appellate court, when of necessity it must cease to exist. If the 
appeal has such an effect, it must be because the statute authorizing the 
appeal so provides, or the Suprême Court of Ohio has construed it as 
so providing. 

This brings us to the second subordinate position taken by appellee, 
to wit, that the Suprême Court of Ohio has held that, under the stat- 
ute in force at the time of the taking of the appeal in question hère, 
the effect of an appeal was to vacate the judgment or decree appealed 
from. In view of the fact that such statute had an express provision 
on the subject, and of its nature, it would be strange, indeed, if it has 
so held. The statute then in force was an act entitled "An act to reg- 
ulate the practice of the judicial courts," passed March 8, 1831 (29 
O. L. p. 58). By section 112 thereof (Swan's Statutes of Ohio, p. 683) 
it was provided : 

"That when an appeal shall be granted, and bond and securlty glven there- 
for as aforesald, the Judgment or decree rendered In such case, in the court 
of common pleas, shall thereby be suspended." 

Now "vacate" and "suspend" are not synonymous. Vacate means 
to annul, set aside, or render void ; suspend, to stay. When a thing 
is vacated it is devitalized. It is not when suspended. It may be sus- 
pended, and yet retain its vitality. Yet notwithstanding this, it must 
be conceded that the Suprême Court of Ohio, in referring to the ef- 
fect of an appeal upon a judgment or decree appealed from, has fre- 
quently spoken of the appeal as vacating it. In the case of Long v. 
Hitchcock, 3 Ohio, 274, decided in 1827, the Suprême Court said : 

"The défendant In this case had perfected hls appeal before hls death. 
When that was done, the verdict and judgment were vacated." 
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In the case of Bradly v. Sneath, 6 Ohio, 490, 496, decided in 1834, 

Judge Wright said: 

"A compUance with thèse réquisitions Is held neœssary to vacate the judg- 
ment of the court of common pleas. The jurisdlctlon of the Suprême Court 
only attaches to the case when the judgment rendered In the court of com- 
mon pleas has been thus vacated." 

In the case of Lawson v. Bissell, 7 Ohio St. 129, 132, decided in 

1857, Judge Swan said : 

"The efCect of an appeal of a cause trled by a Jury Is to vacate the submls- 
slon to the jury, the verdict and judgment ; and the district court' proceeds in 
the action appealed as if there had been no trial in the common pleas. So, if 
the issues are submitted to the court of common pleas, and verdict and judg- 
ment rendered by the court, an appeal vacates the verdict and judgment." 

In the case of Bell v. Crawford, 25 Ohio St. 402, 409, decided iri 
1874, Judge Mcllvaine said: 

"In case of appeal from such Judgment, not only the Judgment, but the re- 
port also, is vacated and entirely superseded, and the case stands in the 
appellate court as though no référence had been made." 

In the case of Aultman v. Seiberling, 31 Ohio St. 201, 204, decided 
in 1877, Judge White said : 

"The effect of an appeal, under our System, Is to vacate the order, décision, 
or decree appealed from, and to carry the cause into the appellate court, botîi 
upon the law and facts, the same as if no décision had been made." 

In thèse five cases the judgment or decree itself is said to be vacated. 
by the appeal. Sometimes no référence is made to the judgment oi 
decree as being vacated. It is what preceded it that is vacated. 

In Grant v. Ludlow, supra, 8 Ohio St. 30, decided in 1857, Judge 
Swan said: 

"The appeal itself vacated, wlthout révisai, the opération of ail the law 
decided by the court below, and ail the findings of fact by the court or Jury 
below." 

And in the case of Mason v. Alexander, supra, 44 Ohio St. 328, 7 
N. E. 439, decided in 1886, Judge Spear, in the quotation from his opin- 
ion made above, said: 

"The appeal itself vacates, without révisai, the whole proceeding as to find- 
ings of fact as well as of law." 

In each of thèse seven cases the statutory word "suspend" is not 
used. And if one looked to them alone, he would not hâve the slight- 
est suspicion that what the statute provided was that the eflfect of the 
appeal was to "suspend" the judgment or decree appealed from. But 
we find cases where it is used alternately with the word "vacate." As, 
for instance, in the case of Teaflf v. Hewitt, 1 Ohio St. 511, 519, 59 
Am. Dec. 634, decided in 1853, Judge Bartley said : 

"An appeal from a decree is notliing else than a proceeding In the original 
cause, which continues the case by vacatlng or suspending the decree till the 
final hearlng in the appellate court." 

And in the case of Pittsburg, etc., v. Hurd, 17 Ohio St. 144, 145, 
decided in 1866, Judge Scott said: 

"The effect of such appeal clearly is to vacate or suspend the effect of the 
order or decree appealed from, till the matter is heard in the appellate court." 
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In but a single case, save one hereafter referred to, in which the 
effect of the appeal was directly involved, do we find the statutory word 
"suspend" used in describing its eflfect. That is the case of Bassett v. 
Daniels, 10 Ohio St. 617, decided in 1858. Judge Swan, who, the yeaf 
before, in Lawson v. Bissell and Grant v. Ludlow, had used the word 
"vacate," there said ; 

"The efifect of perfectlng an appeal to the district court Is to render In- 
operatlve the Judgment of the court of common pleas. The jndgment Is sus- 
pended, and no proceedlngs can be had under or by force of it, after the ap- 
peal Is actually taken." 

Again: 

"Thè suspension of the judsnient, however, by flllng the appeal bond, neces- 
sarily suspends and puts an end to ail proceedlngs by exécution or otherwlse 
on the Judgment" 

And again: 

"The appeal havlng Intervened and snspended the opération of the Judg- 
ment and the proceedlngs under It, before the sale was readered effectuai by 
confirmation, and the confirmation being a material step under the exécution, 
we are of opinion that the court below did rlght In refusing to conflrm the 
sale, after the Judgment was rendered inoperative and in effect vacated by 
the appeal." 

It will be noted that the word "vacated" is hère used, but it is the 
eiîfect of the judgment, and not the judgment itself, which is vacated. 

Now in none of thèse cases was the exact effect of the appeal on 
the judgment or decree, as between vacation and suspension, involved, 
and they are not authorities in support of the position that the effect 
thereof is to vacate and not merely to suspend. But how did it come 
about that, in describing such effect, the word "vacate" was used, and 
not "suspend." Surely some explanation is to be found of this. The 
Suprême Court cannot hâve intended to substitute one word for the 
other in the statute. And it is to be found, principally, in the législa- 
tion on the subject of appeals before the act of March 8, 1831. The 
first act after the adoption of the Constitution of 1802 providing for 
appeals from the common pleas court to the Suprême Court was an 
act entitled "An act organizing the judicial courts," passed April 15, 
1803 (1 O. L. p. 35). Section 9 thereof provided for the allowance 
of such an appeal, of course, bond to be given for prosecuting the ap- 
peal to effect This was the sole provision on the subject. Nothing 
was said as to the effect of the appeal on the judgment or decree ap- 
pealed from, or as to the procédure in the Suprême Court on the ap- 
peal. No provision was contained therein as to granting a new trial 
in either court. In the act entitled "An act to reduce into one, the sev- 
eral acts organizing the judicial courts, defining their powers and reg- 
ulating their practice," passed February 16, 1810 (8 O. L. p. 259), by 
section 11 thereof, the Suprême Court and courts of common pleas 
were. empowered to grant new trials in cases where there had been 
trials, by jury for the reasons for which new trials had usually been 
granted in the courts of law, provided that not more than two new 
trials, be granted to the same party in the same cause. And by sec- 
tion 12 it was provided that, if a new trial be granted, "the former judg* 
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ment shall be thereby rendered void." By section 40 provision was 
made for the allowance of appeals f rom the common pleas courts to 
the Suprême Court, and the method of taking such appeals was pre- 
scribed, the same as that which has prevailed ever since. And by sec- 
tion 42 it was provided : 

"That when an appeal Is granted and bond and securlty glven therein as 
aforesald, the judgment or decree rendered In such cause in the court of 
common pleas shall thereby be rendered void." 

Thus it was provided in express terms that the effect of the appeal 
was to render void — i. e., to vacate — the judgment or decree appealed 
from, just as it would hâve been so rendered or vacated by the grant- 
ing of a new trial in the common pleas court. The granting of a new 
trial and the taking of an appeal were placed on exactly the same basis 
so far as their eflfect on the judgment or decree of the common pleas 
court was concerned. The provisions as to the effect of granting a 
new trial and taking of an appeal were continued in the act entitled 
"An act to organize the judicial courts and regulate their practice," 
passed February 26, 1816 (14 O. L. p. 310). 

By section 2 of an act entitled "An act regulating judgments and 
exécutions," passed February 16, 1805 (3 O. L. p. 69), provision was 
made for a lien on the real estate of a judgment debtor to secure the 
judgment. Of course the effect on such liens of the taking of an ap- 
peal from a judgment after the act of February 16, 1810, whereby the 
judgment was rendered void, which was continued in the act of Febru- 
ary 26, 1816, was the same as granting a new trial ; i. e., to vacate and 
remove the lien. Such continued to be the effect of an appeal on a 
judgment or decree and the lien to secure same until the act entitled 
"An act to organize the judicial courts and regulate their practice," 
passed February 18, 1824 (22 O. L. p. 50). By section 100 thereof it 
was provided that on an appeal— 

'the lien of the opposite party upon the real estate of sald appellant created by 
sald Judgment shall not be by sald appeal removed or vacated, but the real 
estate of sald appellant shall be bound in the same manner as if sald appeaj 
had not been taken, until the final détermination of the cause in the Suprême 
Court." 

This provision was inconsistent with a provision that the effect of 
an appeal from a judgment or decree would be to render it void. So 
we find that the provision in the acts of 1810 and 1816 to this effect 
was not contained in the act of 1824. Instead thereof it was provided 
in section 102 : 

"That when an appeal Is granted and bond and security glven thereon as 
aforesald, the judgment or decree rendered in such case in the court of com- 
mon pleas shall thereby be suspended." 

And from that day to this thèse two provisions as to the existence 
of the lien after appeal and the effect of an appeal hâve been continued 
in the statutes of Ohio. 

It is thus seen that the use by the judges of the Suprême Court of 
the word "vacate" to describe the effect of an appeal from a judgment 
or decree is a mère réminiscence of the days when such was in fact 
the effect thereof. Having got in the habit during those days of so de- 
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scribing it, they, and no doubt the légal fraternity generally, continued 
to so describe it after the statute had substituted the word "suspend" 
for the words "render void." It is not unlikely, also, in view of the 
considération that after an appeal was taken the situation of things 
was so analogous to that existing upon the granting of a new trial 
in the common pleas court, entirely so, except as to the eflfect of the 
taking of an appeal on the judgment or decree appealed from as com- 
pared with the granting thereof, it was not realized, there being no 
occasion to think the matter out, that they were not analogous in this 
particular. Besides, whilst the effect of the mère appeal was not to 
vacate, the entering of a judgment or decree on the appeal necessarily 
had the effect of vacating that appealed from. And what was had in 
mind in using the word "vacate" may not hâve been the effect of the 
mère appeal itself, but of it and the entire proceeding, including the 
judgment or decree thereon, in case the appeal was not dismissed. 
That the use of the word "vacate," after the act of 1824, to describe 
the effect of the appeal, was not only inaccurate, but misleading, is évi- 
dent from a statement of Judge Thurman in the case of Ewers v. Rut- 
ledge, 4 Ohio St. 210, 214, decided in 1854. He there said: 

"It is true that section 9, before quoted, differs In language from the former 
statutes respectlng appeals. Under the old law, an appeal vacated the judg- 
ment appealed from, but preserved Its lien ; the présent statute déclares that 
the Judgment shall be 'suspended.' But the purpose in both statutes is, we ■ 
imagine, the same — namely, to préserve the lien — for the Législature could 
not hâve intended that there should be two Judgments In force ; one rendered 
by the common pleas, and the other by the district court." 

The statute, section 9 of which he had quoted, was an act entitled 
"Regulating appeals to the district court," passed March 23, 1852 (50 
O. L. 93). It was precisely the same as section 102 of the act of Febru- 
ary 18, 1824, and section 112 of the act of March 8, 1831, heretofore 
quoted; i. e., it provided, the same as they did, that the effect of the 
appeal was to suspend the judgment or decree appealed from. It is ap- 
parent that Judge Thurman thought that the statutes prior to the act 
of March 23, 1852, provided that the effect thereof was to vacate such 
judgment or decree, not as the act of March 23, 1852, which provided 
that the effect was to suspend. Where, then, did he get any such no- 
tion? Certainly not from a considération of the former statutes them- 
selves. A considération thereof would hâve shown him that they were 
precisely the same as the then existing statute of March 23, 1852. He 
could only hâve gotten it from the décisions of the Suprême Court, 
in which, as shown above, the effect of tlie appeal was almost uniformly 
described as being to vacate. That he had such notion accounts for 
his not realizing that the vacation of a judgment and préservation of 
a lien to secure it cannot coexist in thought. It was aided by the con- 
sidération that, though an appeal did not vacate the judgment of the 
common pleas, judgment thereon in the Suprême Court did, as it was 
not possible, as he stated, for the two judgments to be in force; i. e., 
at the same time. 

There is nothing, therefore, in this use of the word "vacate" to 
describe the effect of an appeal, by the judges of the Suprême Court, 
to conclude the question as to what was really the effect thereof after 
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1824, and at the time of the taking of the appeal în question hère. 
And it is clear that the effect thereof was not to vacate the judgment 
or decree appealed from, but only to suspend it until a judgment or 
decree was rendered in the appellate court, so that, if before tihe rendi- 
tion thereof the appeal was dismissed, it would not only be in existence 
as a judgment, but also effective to bar rights and enforceable to ob- 
tain rights thereby conferred. The considérations in support of this 
position are thèse. The statute was controHing as to the efïect of the 
appeal, and it merely provided that it should suspend the judgment or 
decree of the lower court. In so providing it substituted the word 
"suspend" for the words "render void," thereby indicating that sus- 
pend did not mean the same thing as render void. It so did to make 
this provision consistent with the provision that the lien of the judg- 
ment or decree should be preserved, notwithstanding the appeal. The 
latter provision is inconsistent with a provision that the judgment or 
decree is vacated by the appeal. Though, possibly, such inconsistency 
is to be found in the provision of section 8 of the act of March 31, 
1859 (56 O. L. 93 ; Swan & Critchfield, vol. 2, p. 1160), whereby it was 
provided that the granting of a second trial in the comraon pleas court 
should not remove or vacate the lien of the judgment entered upon the 
verdict on the first trial, and it cannot be donc away with except on 
Ihe view that the effect of the granting of such second trial is not to 
vacate such judgment. 

But beyond thèse considérations the Suprême Court of Ohio has 
held that, the necessary effect of which is that the effect of an appeal 
is not to vacate, and has said in so many words that such is not its 
effect. We hâve referred to the fact that from the very beginning, 
not only has the losing party in the common pleas court had the right 
to carry a case to the appellate court by appeal, but also by proceed- 
ings in error. Whilst the acts of 1810 and 1816 were in force by 
which it was provided that the effect of an appeal was to "render void" 
— that is, to vacate — it is not conceivable that thèse remédies could 
be prosecuted contemporaneously. There would be no room for a 
reversai on error of a judgment which had already been vacated or 
rendered void by appeal. But after the act of 1824, and during the 
existence of ail subséquent acts, if the effect of an appeal was not to 
vacate, but merely to suspend, as the statute provided, it is conceivable 
that they could be so prosecuted. And when it became a délicate ques- 
tion as to which was the proper remedy, lawyers began to pursue both 
remédies, so as not to fail of a hearing in the appellate court because 
of a mistake in the choice of remedy. Where this was done, and the 
case was appealable, the right to pursue the remedy in error neces- 
sarily involved the question as to the effect of the appeal on the judg- 
ment or decree appealed from. If it was to vacate it, the proceeding 
in error must fail, for, as stated, there is no room to reverse on error 
a judgment or decree that has aleady been vacated by appeal. 

This question came before the Suprême Court of Ohio in two late 
cases, to wit, Hull v. Bell, 54 Ohio St. 228, 43 N. E. 584, and Jenney 
v. Walker, 80 Ohio St. 100, 88 N. E. 123. In each case appeal lay. 
In one, the right of appeal was questioned; in the other, it was not. 
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In HuII V. Bell, défendants, against whom a judgment was rendered 
in the common pleas court, appealed and brought error to the circuit 
court. The làtter dismissed the appeal and affirmed the judgment. 
Separate proceedings in errer were prosecuted to the Suprême Court. 
It held that the case was appealable, and reversed the judgment of the 
circuit court' dismissing the appeal. This left for disposition the pro- 
ceeding to reverse the judgment of the circuit court, affirming the judg- 
ment of the common pleas court. If the effect of the appeal was to 
vacate the judgment of the common pleas court, the action of the 
circuit court in affirming it was error, and should hâve been reversed. 
A judgment that had already been vacated by appeal should not be 
affirmed ,on error. The only thing to do would be to dismiss the pro- 
ceeding in error, because there was no judgment after the appeal on 
which it might operate. But the Suprême Court did not so act. It 
held that, the case being appealable, appellant did not need the proceed- 
ings in error to the circuit court. He could obtain correction of any 
error of law committed by the common pleas court on the appeal. And 
thè affirmance of the judgment by the circuit court was not in the way 
of his so doing. Judge Williams said : 

"The judgment rendered on the appeal becomes the final judgment flxlng the 
rights of the parties, and that appealed from Is no longer operative ; and its 
affirmance on error, before trial had on the appeal, can give it no 'additlonal 
or différent' effect that it did not hâve without sueh affirmance." 

It therefore dismissed the proceeding in error before it, prosecuted to 
the judgment affirming the judgment of the common pleas court. 

In Jenney v. Walker, appeal was taken from a judgment of the 
probate court to the common pleas court, and afterwards proceedings 
in error were presented to the same court. Thereafter the appeal was 
dismissed, and thereupon the défendant in error moved to dismiss the 
proceeding in error on the ground that there was no judgment to re- 
verse for error, as the judgment of the probate court had been vacat- 
ed by the appeal. The common pleas court sustained the motion. The 
circuit court reversed the action of the common pleas court, and the 
Suprême Court affiirmed its action. Of course, if the eflfect of the ap- 
peal had been to vacate the judgment appealed from, the common 
pleas court was right in dismissing the proceeding in error. It was 
only because such was not the effect of the appeal that it could be said 
that it was wrong in so doing. 

The case of Willson Improvement Co. v. Malone, 78 Ohio St. 232, 
85 N. E. 51, is not in point hère. There both appeal and error were 
prosecuted. But, as the case was held not to be appealable, the ap- 
peal was not in the way of the proceeding in error. In both Hull v. 
Bell and Jenney v. Walker, however, the case was appealable. That 
being so, if the effect of the appeal was to vacate the judgment appealed 
from, it was error on this ground alone for the circuit court to affirm 
the judgment of the common pleas court in the one case, and not er- 
ror for the common pleas court to dismiss the proceeding in error in 
the other. And the action -of the Suprême Court in refusing to re- 
verse the judgment of the circuit court in the one case, and its affirm- 
ing the judgment of the circuit court, reversing the judgment of the 
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common pleas court in the other, caiinot be accounted for on any 
other ground than that the eiïect of the appeal was not to vacate, but 
only to suspend, as the statute provided. The effect of the appeal 
was necessarily involved in both cases, and both of them are direct 
authorities, therefore, against appellee's contention. 

The other thing which the Suprême Court of Ohio has held, the 
necessary effect of which is as stated, is that an appeal in a proper 
case and properly taken may be dismissed by the appellant on his mo- 
tion, and upon such dismissal the judgment appealed from becomes 
operative. In the case of Irwin v. Lloyd, 65 Ohio St. 55, 61 -N. E. 
157, suit was brought by a creditor against an assignée for benefit of 
creditors in the court of common pleas to compel the allowance of his 
claim by the assignée. It dismissed the pétition on the ground that 
the claim was barred by the statute of limitations. An appeal was tak- 
en from this judgment, and subsequently dismissed by the appellant. 
During the pendency of the appeal the creditor sued the debtor and 
obtained judgment against him, and after the dismissal of the appeal 
brought another suit in the common pleas court against the assignée, 
to compel the allowance of the judgment. It was held that this suit 
was not maintainable. Though the only thing decided, according to 
the syllabus, which is the law of the case, was that a judgment against 
a debtor obtained after assignment is not a valid. claim against an as- 
signed estate, in the course of his opinion in the case Judge Davis said : 

"Hère the trustée had exerdsed his statutory privilège by rejecting the 
original claim, for the reason that it was barred by the statute of limitations. 
In this he was sustalned by the judgment of the court of common pleas. 
Havlng appealed to the circuit court, the plalïitifCs saw fit to dismlss thelr 
appeal wlthout préjudice. Although not so in terms, this was in effect a final 
dismissal, because there could be no second appeal. The contention as to 
that claim thereafter was res adjudicata as far as it concerned the asslgned 
est3.te, represented by the trustée." 

According to this, therefore, an appeal is subject to dismissal by the 
appellant, and after dismissal the judgment appealed from is res ad- 
judicata. The case of B. & O. R. R. Co. v. City of Washington, 34 
Weekly Law Bulletin, 266, was affirmed without opinion. We gather, 
from the report of the case there made, that the suit brought in the 
common pleas court was decided in defendant's favor. The plaintiff 
took an appeal from the judgment dismissing his pétition. Thereafter, 
in the appellate court, plaintiff moved to be permitted to dismiss the 
suit without préjudice. This was overruled, and the appeal was dis- 
missed for want of prosecution. The plaintiff brought error to the 
Suprême Court, which affirmed the judgment of the lower court, thus 
holding that plaintiff had no right to dismiss his case, but that his ap- 
peal might be dismissed for want of prosecution. The argument of 
défendant against plaintiff's right to dismiss his case was that a plain- 
tiff, by appealing from an adverse judgment and then dismissing his 
case on the appeal, could commence over again, follow the same course, 
and thus prevent défendant from having or obtaining a final adjudica- 
tion of the controversy. The argument of plaintiff against the right 
to dismiss the appeal was that the appeal vacated the judgment of the 
lower court and vested the appellate court with complète jurisdiction 
237 F.— 58 
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precisfily as if the jurisdiction was original. The statute conferred no 
authority to dismiss the appeal, and it could be dismissed only when 
the appellate proceedings were défective, and, it might hâve been add- 
ed, if the case was nonappealable. So that the only course to pursue 
was to dismiss the suit with or without préjudice. The Suprême Court, 
in affirming the judgment, upheld the one argument and decided against 
the other. 

The appellee relies on the case of Banning v. Kirby, 7 Am. Law 
Record, 601, a décision of the district court of Hamilton coimty, as 
aiding him in another particular. It was decided therein that one of 
several appellants in a will case could not dismiss the appeal against 
the objection of the others. This décision présupposes that ail the 
appellants could dismiss it. If ail could not dismiss, why argue whether 
some could? 

Apart from thèse décisions, unless there was an express provision 
against the dismissal of an appeal, ont would expect it to be dismissi- 
ble. And, if dismissible, a dismissal should leave the judgment ap- 
pealed from in force the same as if no appeal had ever been taken. 
This it could not do if the effect of the appeal was to vacate the judg- 
ment. 

In addition to ail this, it has been set forth in so many words, in an 
opinion of the Suprême Court of Ohio, that the effect of an appeal 
was not to vacate. This was done in the case of Jenney v. Walker, 
jupra, by Judge Crew. He said : 

"The error of sueh contention or clalm Is found In the fallacy o( the premlse 
upon whlch It rests, namely, that the appeal caucels and destroys the judg- 
ment. The effect of the appeal Is not, as assuraed by counsel, to vacate and 
destroy the judgment appealed from; but Its only effect Is to suspend such 
judgment, and to stay proceedings to enforce Its exécution. It does not oper- 
ate to annul the judgment, or to otherwlse impair its vitallty and obligation 
than by merely suspending Its enforcement durlng the pendency of the ap- 
peal. The lien, if any, created by the judgment, Is not removed or vacated by 
the appeal, but subslsts and continues in the same manner and to the same 
extent as if the appeal had not been taUen." 

There is nothing in the opinion in Drake v. Tucker, 83 Ohio St. 97, 
93 N. E. 534, inconsistent with or in conflict with this statement of 
Judge Crew in the slightest particular. The statement therein that on 
an appeal the trial is de novo is not so. There can be, as we hâve 
shown, a trial de novo without devitalizing the judgment appealed 
from. 

Several odds and ends remain to be disposed of before our consid- 
ération of this fundamental position of appellee, that the effect of the 
appeal in question hère was to vacate the decree of the common pleas 
court setting aside the document probated as the last will of Elmor 
Williams, is complète. The appellee relies on the case of Long v. Hitch- 
cock, supra, in support of his position. That was an action at law 
for slander. By the common law, then in force, the death of défend- 
ant in such an action abated the action. The plaintiff recovered judg- 
ment in the common pleas court. The défendant appealed to the Su- 
prême Court. After the appeal, and before trial therein, he died. It 
was held that the action, and not the appeal, abated by his death. This 
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is not against the position that the eflfect of the appeal îs not to vacate 
the judgment. Whilst the appeal itself does not hâve such effect, judg- 
ment on the appeal does. 

Again, by section 23 of an act entitled "An act relating to wills," 
passed March 23, 1840 (Swan's Statutes of 1841, p. 895), in force at 
the time of the probate of the will in question and the proceedings in 
the common pleas and Suprême Courts in relation thereto, it was pro- 
vided as f ollows : 

"In such a suit In ehancery an Issue shall be made up, whether the 
wrlting produced be the last will of the tcstator or not, whlch shall be tried 
by a jury, whose verdict shall be final, between the parties, unless the court 
shall grant a new trial or the cause be appealed to the Suprême Court." 

Hère it is true that the granting of a new trial and the taking of an 
appeal are treated alike, but not in their effect on the vitality of the 
verdict and judgment thereon, but upon the right to retry the question 
as to whether the document was the last will of the testator. So far 
the effect of granting a new trial and the taking of an appeal are ex- 
actly alike. 

And again, the suit, papers in which were found after the original 
hearing in the lower court and introduced in évidence upon rehearing, 
heretofore referred to, was a suit by seven of the legatees in the will, 
whose legacies amounted, in the aggregate, to $4,(X)0, and who had 
received slight payment on them from the personalty, to recover the 
balance of them from the parties amongst whom the real estate was 
divided. They obtained in the court of common pleas a decree, and 
this decree was affirmed in the Suprême Court. This record was in- 
troduced by appellants to show that the executors were parties défend- 
ant to the suit contesting the will. Appellee contends that it had a 
boomerang effect, in that it shows that the Suprême Court had held 
that the will was still in force, notwithstanding the decree of the com- 
mon pleas court setting it and the probate thereof aside, and this it 
could only hâve done on the ground that the effect of the appeal was 
to vacate that decree. But it was not held therein that the will was 
still in force. It is true that the provisions of the will were construed 
as if it were still in force, and it was held that the will charged the 
legacies against the rents of the real estate, in case of a deficiency in 
the Personal estate. This, however, was because it was an express 
term of the agreement of compromise that the persons amongst whom 
the real estate was divided should not hâve to make up any deficiency 
in the personal estate, unless such was the proper construction of the 
will. The parties evidently acted upon the idea that this was the only 
question in the case, and that, if such was the proper construction 
thereof, sûch persons were bound to meet such deficiency, and that be- 
cause of the agreement, and not because of the will. 

[4] The conclusion of the whole matter, therefore, is that the ap- 
pellee's fundamental position that the effect of the appeal was to va- 
cate the decree of the court of common pleas setting the document and 
probate thereof as the will of Elmor WiUiams aside is not sound. It 
did not so do. It did not to any extent affect the existence and vitality 
of the decree. In the language of the statute the appeal merely sus- 
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pended the decree ; i. e., stàyed its enforcèment. What, then, foUowed 
f rom the dismissal of the appeal ? It is urged that the appeal was not 
dismissible as to the infant appellants, including Charlotte C. Williams, 
by their guardians ad litem, and hence, under Banning v. Kirby, su- 
pra, to no extent. It is not necessary to détermine the correctness of 
this position. It was in fact dismissed. If the position is correct, 
and the matter can now be inquired into, the sole effect thereof is 
that the appeal is still pending. It cannot hâve the effect of vacating 
the decree setting aside the document and its probate, and thus placing 
appellee in position to assert a right to the properiy in question there- 
under. That would seem to hâve followed therefrom which follows 
from the dismissal of any appeal, to wit, the decree, stayed by the ap- 
peal, thereupon became enforceable, as much so as if no appeal had 
been taken. Clearly such would hâve been the case, had it been dis- 
missed by appellants without considération to any of them therefor. 
They were not bound to take an appeal, and the validity of the decree 
against appellee would hâve been in no wise affected by their failure 
to take one. He had been barred by their défense in good faith against 
the attack in the common pleas court, and their nonaction thereafter 
could not affect the matter. He had no claim on them that they should 
take an appeal. So he had no claim that they should prosecute the ap- 
peal to a decree. Is it any différent because it was not so dismissed, 
that after it was taken the agreement of compromise was entered into 
and substantially performed, and that it was pursuant thereto that the 
appeal was subsequently dismissed? 

The appellee makes much ado about the fact that no provision what- 
ever was made therein for his mother Charlotte C. Williams, and him- 
self. She was the only one of the existing beneficiaries for whom no 
provision was made, except the widow. who had renounced the will 
and taken under the law. AU the other existing beneficiaries, except 
Charles E. Williams, the son, had received under the agreement sub- 
stantially the same that they would hâve received under the will and 
that absolutely. There is, however, no occasion for one being wrought 
up on behalf of appellee as against appellants hère because of this. 
Charlotte C. Williams is not hère complaining. Charles E. Williams, 
the infant son, who, along with her, suffered by the agreement, as 
compared with the will, seems never to hâve complained of his treat- 
ment. The children of the bodies begotten of ail the other first takers 
of the real estate, as well as appellee, lost out, and it does not appear 
that any of them, of whom there must hâve been some, ever so com- 
plained. Charlotte C. Williams in the course of time received what 
had been conveyed to her f atlier. Miles Williams, and on her death 
it passed to appellee, subject to his father's life estate. Beyond ail 
this, the fact of a wrong having been done Charlotte C. Williams and 
appellee by the agreement dépends entirely on whether the document 
in question was the last will of Elmor Williams. A jury, after a fair 
trial, found it not to be his last will. On its face it is marked by ec- 
centricities, to wit, unusual generosity to those not the natural objects 
of his bounty, favoritism amongst those who were, unkind attitude 
towàrds his wife, antipathy to his son-in-law and another person, and 
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a purpose to tie up a large body of valuable real estate in the heart of 
a growing city with contingent remainders. The fact that the grand- 
children who contested were wiUing to quit short of getting ail that 
would hâve been coming to them without a will need not be indicative 
of a serious weakness in their case. They did receive a substantial 
addition to what was coming to them under the will, and it may hâve 
been prudent caution to be content therewith rather than run the risk 
of another trial. Possibly, also, the beneficiaries of the will, who were 
defending, had the advantage of them in pugnacity as well as in num- 
bers and funds. 

The meaning of ail this is that w© are not in position to form any 
judgment that the document was the last will of Êlmor Williams, and, 
in the absence of such a judgment, there is no room to be concerned 
about any injustice donc Charlotte C. Williams and appellee by the 
agreement. It is possible that the real wrong donc thereby was to 
the grandchildren, under whom appellants claim, and the infant son, 
and the withholding from Charlotte C. Williams and appellee of any 
part of the fruits of this wrong was not by them, but by thosé who 
brought it about. What we hâve to do with hère, then, is a purely légal 
question ; i. e., whether the circumstance that the appeal was dismissed 
pursuant to this agreement of compromise, whereby the estate was 
divided and distributed as therein provided, makes any différence from 
what would hâve been the resuit if it had been dismissed without any 
concession made to the appellants therein, and solely because of a feel- 
ing by them that it was useless to further prosecute the appeal, in 
which case appellee hère would hâve been barred. 

In the case of Holt v. Lamb, 17 Ohio St. 385, Judge Welch said: 

"The verdict of a jury Is the only instrumentality glven by whlch to In- 
valldate or set aside the probate." 

In view of this it is possible that if, whilst the case was in the com- 
mon pleas court, a consent decree had been entered setting aside the 
probate , and dividing the estate as provided in the agreement, with- 
out the intervention of a jury, the decree would hâve been invalid even 
as to the parties to the proceeding. Walker v. Walker, 14 Ohio St. 
157, 82 Am. Dec. 474; Holt v. L^b, supra. Certainly it would hâve 
been invalid as to the appellee hère, and ail other persons not such 
parties. Such a case would hâve been one for the application of the 
doctrine of McArthur v. Scott in its full force. Possibly, also, not- 
withstanding the verdict of the jury in the common pleas court after 
a fair trial and decree therein, if the appeal to the Suprême Court had 
not been dismissed, but such a consent decree had been entered there, 
the same resuit would hâve foUowed. We are not concerned to déter- 
mine this. No such nor any other decree was entered there. It is not 
possible to say, therefore, that the decree of the common pleas court 
was vacated by a decree in the Suprême Court on the appeal, which 
took its place. Ail that was donc was to dismiss the appeal. The 
agreement was a thing donc out of court. It was not made the decree 
of the Suprême Court. Its sole function was to supply the motive for 
dismissing the appeal. If, whilst the right to take an appeal still exist- 
ed, but before it had been taken, the agreement had been entered into, 
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and, because thereof, no appeal was taken, there would hâve been no 
room for appellee to claim that the document was in force as the last 
will of Elmor Williams, and hence he was entitled to the property in 
dispute. So hère, though the appeal had been taken, when the agree- 
ment was entered into and it was dismissed pursuant thereto, there 
is no such room. The document and the probate thereof were set aside 
by the decree of the Common Pleas Court. The appeal therefrom 
to the Suprême Court did not vacate that decree. It merely suspended 
it. The decree was still in existence, notwithstanding the appeal, and 
had as much vitality as it had before the appeal was taken, or would 
hâve had, had not the appeal been taken. The dismissal of the appeal 
did not add to its vitality. It simply removed the obstacle to its en- 
forcement. It was not possible for the motive for the dismissal or the 
manner in which it was brought about to give it any other effect. It 
could not hâve vacated the decree of the common pleas court, which 
vacated the probate, thereby leaving the document in force as the last 
will of Elmor Williams, the only position on which appellee can base 
his right to recover. And if any wrong was done appellee in the agree- 
ment of compromise of which he can now complain, the sole effect there- 
of is to entitle him to hâve the dismissal of the appeal set aside by the 
court which made it. It cannot entitle him to recover the property in 
dispute on such a basis. 

We are theref ore constrained to hold that the ownership of the prop- 
erty in dispute is with appellants. The decree of the lower court is 
reversed, with directions to dismiss the bill. 

On Pétition for Rehearing. 

Appellee has not apprehended the exact and only ground upon 
which we hâve decided against him, and the sole necessity for making 
response to his pétition is, if possible, to render it plain to him what 
that ground is. This considération alone makes it worth while that 
we say something further. In doing so we do not admit that the 
opinion is not clear on this point. 

The appellants are in possession of the property in controversy, 
and appellee seeks to recover it from them. The question in the case 
is whether he is the owner, and not whether they are the owners, 
thereof. We put it this way, not because of any doubt as to whether 
they are the owners, but that this question may be viewed aright. 
Appellee claims to be the owner by virtue of the probate, February 
14, 1843, of the document of date November 28, 1842, as the last will 
of Elmor Williams. If that probate is still in force, he is the owner. 
We conceded as much in the opinion. It is equally true that, if it 
is not still in force, he is not the owner; Appellee has not contended 
otherwise. His case dépends on the truth of the proposition that 
it is still in force. 

The probate was set aside and held for naught December 30, 1843, 
by tlie decree of the common pleas court. This decree was a bind- 
ing decree as to appellee, as well as to the parties to the suit in which 
it was entered. And, if it is still in force, as it was from the time 
it was entered until January 15, 1844, when the appeal to the Su- 
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preme Court was perfected, the probate is not still in force, and the 
appellee is not the owner. As to thèse two propositions appellee has 
not contended otherwise. 

This decree is now in force, as it was then, and it has been so in 
force ever since April, 1845. This is so because at that time the ap- 
peal therefrom was dismissed. As the sole efFect of the appeal was 
to suspend the decree during its pendency and until a decree in the 
Suprême Court, a dismissal thereof before such a decree put it in 
force thereafter, just as it would hâve been had no appeal been taken. 

[5] This was to no extent affected by the claims of appellee, to 
wit, that his mother and he were no parties to the agreement and deeds 
pursuant to which the dismissal was made, and that they were a 
fraud on them. The appeal was in fact dismissed, though wrongly 
so, if he is right. The sole possible eflfect of its having been wrongly 
dismissed is, either that the appeal is still pending, or that appellee 
is entitled to hâve the dismissal set aside and appeal reinstated. It 
did not hâve the effect of vacating the decree. We hâve yet to learn 
that the wrongful dismissal of an appeal vacates the decree appealed 
from. That the appeal may be still pending, or that appellee is en- 
titled to hâve the dismissal set aside and the appeal reinstated, each 
of which is far-fetched, and which we do not concède, does not ren- 
der the probate in force, so that the appellee can assert that he is 
the owner under it. 

That the manner in which the dismissal of the appeal was brought 
about did not vacate the decree was practically conceded by the ap- 
pellee. This he did by the position which he took that the appeal 
itself vacated the decree. Of course, if this was the effect of the ap- 
peal, the dismissal thereof did not reinstate it, and the decree has 
not been in existence, much less in force, since it was taken; where- 
as, on the other hand, the probate has been in force since the dis- 
missal of the appeal, and appellee is the owner. It was hère that we 
differed with the appellee. A careful considération of tjie statutes 
of Ohio and the décisions of the Suprême Court of Ohio drove us 
to the conclusion that the efïect of the appeal was to suspend, and 
not to vacate, the decree. 

The exact and only ground, therefore, of our décision against ap- 
pellee, was that the probate, the sole basis of his claim, is not still 
in force. This is because of the decree, which set it aside; and, 
though it was suspended by the appeal, the dismissal put it in force 
again, and it has been so ever since. This is not sophistry. It is 
downright truth. 

Appellee has it that we decided against him on the ground that 
he had been deprived of his title by the agreement of May 8, 1844, 
and deeds thereunder, pursuant to which the appeal was dismissed. 
He charges us with assuming that his mother, though only four years 
old, was authorized by the statute of February 15, 1844, to exécute 
the agreement and deeds, and that she and he were parties to them 
and bound by them. He says that he was surprised to find that the 
court rested its opinion largely upon this assumption, and that it is the 
only possible basis therefor. Furthermore, he gathers from the opin- 
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ion that we think that this agreement was a meritôfîdus one. He ex- 
presses surprise at this, and that we found no 'ïi^ud or collusion 
between his grandfather, Miles Williams, and the other parties to 
the agreement, and states that it seemed incredible to him that it did 
not shock our sensé of justice. And he claims that our conclusion 
was a sanctioning of the agreement. 

Nowhere in the opinion did we take position that appellee was af- 
fected by the agreement or deeds. Nor is there the slightest warrant 
for the claim that we made the assumption stated. It would seem 
that the thought that we so assumed arose from the considération 
that, in setting forth the facts of the case, we stated that the agree- 
ment, though dated May 8, 1844, could not hâve been fuUy executed 
and delivered until after May 22, 1844. This was an inference from 
the fact that Miles Williams, who signed the name of his daughter 
thereto as guardian, was not appointed guardian until that date. Ap- 
pellee thinks that we drew that inference as a basis for the position 
that the agreement was binding on his mother and him. And it is 
on this slight thread that he hangs the claim that we so assumed, 
and that this assumption was the basis of the décision. The inference, 
we still think, was a sound one; but there was no motive behind it, 
other than a historical one — i. e., to state ail the facts in regard to 
the agreement as we gathered them from the record. Not only did 
we not make any such assumption; we did not think that there was 
any basis whatever therefor. In our opinion, then and now, appel- 
lee's mother and he were no parties legally to the agreement or deeds. 
They were not bound by them, and appellee's rights were not affected 
thereby. We did not express ourselves to this efïect, because there 
was no occasion for us to do so. Appellants were not claiming that 
appellee was affected by them, as he himself notes, and it was pal- 
pable that he was not. 

We said nothing intimating that the agreement was meritorious ; 
nor did we sanction it by the conclusion we reached. It is true that 
we expressed no opinion as to whether there was any fraud in the 
transaction and that we were not shocked by it. Hère, too, there was 
no occasion to express any opinion, as, conceding that there was 
fraud, appellee's case was not bettered thereby. As before stated, 
the sole possible effect thereof was that appellee was entitled to hâve 
the dismissal of the appeal set aside and the appeal reinstated. The 
effect thereof was not to vacate the decree which set aside the pro- 
bate, the sole basis of appellee's claim. It is the decree which is in 
the way of appellee's success, and not the agreement and deeds, and 
until he can show that in some way it has been vacated he can make 
no progress. He does not show it by making good that his grcUid- 
father. Miles Williams, sold out his mother and him. 

It is true that we were not shocked by the transaction pursuant to 
which the appeal was dismissed. We were not shocked for two rea- 
sons. One is that we conceive that it is rarely, if ever, a good thing for 
a judge, whose prime function is to see things as they are, ever to be 
shocked. It is not essential to doing justice. It may resuit in injus- 
tice. !.. & N. R. R. Co. V. W. U. Tel. Co. (D. C.) 218 Fed. 91. 95. 
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The other is that, taking a broad view of things, there was no real 
occasion for being shocked. Unless the document in question was 
in f act the last will of Elmor Williams, it cannot be said that any real 
wrong was donc the appellee, no matter how reprehensible was the 
conduct of his grandfather, and of those who took advantage of it. 
It is impossible for one, this far away from those days and with the 
meager information at hand, now to say that it was. It does not fol- 
low, from the fact that Elmor Williams executed the document and 
that it was probated as his last will, that it in fact was such. A jury 
in the common pleas court, after a fair trial, found that it was not. 
To say the least, if the appeal had not been dismissed, it is just as 
likely that a jury in the Suprême Court would hâve found the same 
way as that it would hâve found in favor of the document. If it 
would hâve found against it, the appellee was not hurt by the dismissal. 
It was the ancestors of appellants who suffered thereby. AU that 
appellee can complain of us for doing is in deciding that the eflfect 
of the appeal was not to vacate the decree, but only, as the statute 
expressly provided, to suspend it, and that we could not help. 
The pétition for rehearing is overruled. 



TEXAS CO. T. INTERNATIONAL & G. N. KT. CO. et al. (two cases).* 

(Circuit Court of Appeals, Flfth Circuit. November 18, 1916.) 

Nos. 2924, 2932. 

1. BECEITEBS ®=>160 — CLAIMS — LaBOB and SuPPLT OlAIMS — PBEFjaENCES. 

Claims for labor or operating supplies furnlshed to a rallroad company 
wlthin six montbs prior to the appolntment of receivers In a foreelosure 
suit aie entitled to a préférence upon the net Income of the recelvershlp, 
before any of it is pald to the mortgagees or for betterments to the 
property, although there is no charge of previous diversion of earnings, 
and regardless of the fact that the mortgage provides for the impounding 
of the income through a recelvershlp for the beneflt of the bondholders. 

[Ed. Note. — For other cases, see Receivers, Cent Dlg. §S 309, 310; Dec 

Dlg. <s=>ieo.] 

5. Receivebs <©=153 — DivEESiON oF Income. 

Payment of taxes by receivers of a rallroad company out of the net 
income of the recelvershlp Is not a diversion of earnings as against iabor 
and supply claimants, such payment belng for the benefit of ail parties 
interested in the property. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. SS 276, 277; Dec 
Dlg. .S=>153.] 

8. Receivers ig=3l59 — Diversion of Income. 

In a rallroad recelvershlp in a suit to foreclose a second mortgage, the 
court should not as a settled pollcy alvert net, earnings of the recelver- 
shlp to the payment of interest on first mortgage bonds, to prevent a de- 
fault under such mortgage, where the effect is to postpone payment of 
supply claims, whlch are entitled to préférence from such earnings. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 307. 308: Dec 
Dlg. «=159.] « " . . ^ 



4s9For otber cassa bm same tOQic & KISY-NUMBBÎR in ail Key-Numbered Dlgesta & Indexes 
•Rehearing denied December 18, 1916. 
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4. Eeceivees <S=158(2) — Olaims — Labob and Supplt Claims. 

Whfire there are net earnlngs of a rallroad receivership Instltuted at 
suit of mortgage bondholders, supply claimants who hâve a preferential 
equlty therela are entitled to hâve the same applied to thelr claims, 
wlthout waltlng the final termination of the recelvership, which is not 
under thelr control or at thelr rlsk, and they hâve the right to object to 
the diversion of sueh earnlngs to the payment of other obligations In- 
ferior In priority to thelr own. 

[Ed. Note.— For other cases, see Recelvers, Cent Dig. § 303 ; Dec. Dlg. 
®=»158(2).] 

5. Receivebs <©=5l28 — Claiies — ^Labob and Supplt Claims. 

A court is not justifled in authorlzlng the issuance of recelvers* eer- 
tlflcates by a railroad recelver appointed in a foreclosure suit for the 
maklng of permanent bettennents on the property, not urgently needed to 
keep it in opération, and making such certificates a first lien on the net 
earnlngs of the recelvership, to the dlsplaeement of supply claims, which 
are entitled to priority of payment from such earnlngs. 

[Ed. Note. — For other cases, see Recelvers, Cent. Dlg. §§ 205, 210, 219- 
222 ; Dec. Dig. <®=128.] 

6. Appeal and Ebeob ®=»71(4) — Appealablb Obdebs — Finalitt. 

Orders of a District Court, made after the entry of a decree foreclosing 
a railroad mortgage, authorizing the Issuance of recelvers' certificates 
and making them a first lien on the net earnlngs of the recelvership, or 
otherwise disposing of such earnlngs to the dlsplaeement of supply claims, 
are final orders and appealable. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. S§ 39^ 
401 ; Dec. Dig. <©=>71(4).] 

r. Receivers <S=»150 — ClaiMs — Supplies — Enfoecement. 

Where, in a suit to foreclose a second mortgage on railroad property 
to which the flrst mortgagee was not a party, orders were made dlrectlng 
payment by the receiver of interest on the first mortgage bonds from the 
net earnlngs of the recelvership, dlsplaclng prior claims of supply credi- 
tors on sueh eamings, and remltting them to the corpus of the property, 
such creditors were entitled to maintain an Independent Mil, making the 
trustée in the flrst mortgage a party, for the protection of thelr rlghts, by 
enjolning such trustée from receiving the payments and requiring him 
to restore the same, and also for enforcing thelr claims agalnst the cor- 
pus of the property, should it become necessary. 

[Ed. Note. — For other cases, see Recelvers, Cent Dig. §§ 267, 268; 
Dec. Dig. ®==>150.] 

Appeals from the District Court of the United States for the South- 
ern District of Texas; Waller T. Bunis, Judge. 

Suits in equity by the Central Trust Company against International 
& Great Northern Railway Company, and by the Texas Company 
against the International & Great Northern Railway Company and 
others. From orders entered in each suit, the Texas Company ap- 
peals. Reversed. 

The appeals in the two cases may bei considered together, since the purpose 
of each Is to accomplish the same resuit, but by différent remédies. 

Statement as to 2932. 

The appeals in cause numbered 2932 are from two orders of the court below, 
flled April 18, 1916, one authorlzlng the issue of recelvers' certificates in the 
amount of $1,400,000, and the other authorlzlng and dlrectlng the recelver 
to pay the Interest falling due May 1, 1916, on the bonds secured by the first 
mortgage on the railroad out of any net Income or earnlngs In his hands at 
that time, and also from an order denying a rehearing from those orders. 

«=;>For eUiar cases se* same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Thèse orders "were made In a suit pendlng In the District Court, flled August 
7, 1914, by the Central Trust Company, as plalntiff, against the International 
& Great Northern Railway Company, as défendant, to foreclose the lien of a 
mortgage, securing an issue of second mortgage bonds, upon the railroad 
property. On Âugust 10, 1914, receivers were appolnted, under this bill and 
wlth the consent of the défendant, of the mortgaged property, and authorized 
to operate the railroad pendlng final decree In the foreclosure suit, and after 
qualifylng entered upon the discharge of their duties, and they, or the sur- 
vlvor, hâve continued to operate the railroad up to the time the appeals were 
allowed. Upon the 4th day of May, 1915, the appellant, the Texas Company, 
Intervened by petltioù in the foreclosure suit, seeking to hâve established its 
claim for material furnished the railroad Company durlng a period of six 
montha prlor to the receivership in the amount of $225,778.52, and to hâve it 
dedared a preferred claim against the net income of the receivership and up- 
on the entire corpus of the mortgaged property. There were other preferred 
clalms of Uke character, making the aggregate, including that of appellant, 
the sum of approxlmately $600,000. 

The Intervention of the appellant was referred by the court to a spécial 
master, who reported on April 7, 1916, that the appellant had, during the six 
months period prier to the receivership, furnished the railroad company 
supplies of a preferential character In the amount of $225,778.52, and recom- 
mendlng that the appellant's clalm In that sum be allowed and charged as a 
preferential claim, along wlth claims of Uke character, against the net In- 
come from the opérations of the recelver, as to principal amount, and that 
interest thereon be allowed as an unsecured claim. Exceptions to the findings 
of the master were flled by both parties and by the recelver, and. were pendlng 
and undisposed of when the appeals were allowed. Installments of Interest up- 
on the bonds secured by the first mortgage fell due semiannually In May 
and November, and the mortgage securing thèse bonds provlded for the ma- 
turing of the principal upon default in the payment of any interest install- 
ment. There had been no default In the payment of Interest under the first 
mortgage at the time the foreclosure suit was filed, and the principal of the 
first mortgage bonds would not hâve matured for some years, unless prema- 
turely by a default in the payment of interest. To prevent the prématuré 
maturing of the first mortgage bonds by reason of a default in payment of an 
Installment of interest, and upon request of the receivers, the court had or- 
dered the receivers to pay, out of the net income of the opérations of the 
railroad under the receivers, ail installments of interest upon the first mort- 
gage which fell due up to and Including May 1, 1916, and ail sueh interest had 
been pald by the receivers out of their net income or money borrowed by thein 
prier to that date, and précipitation of the maturity of the bonds so prévenu 
éd. On May 17, 1915, a decree of foreclosure and sale of the railroad subjeict 
to the lien of the first mortgage, was entered by the District Court, but no sale 
had been had thereunder up to the time the appeals were allowed. The de- 
cree reserved the rlghts of Interveners for future détermination. 

Prier to the making of the orders appealed from, the court had author- 
ized, and the receivers had Issued and negotlated, receivers' certificates 
In the amount of $700,000, which were made a charge upon the net eamlngs 
of the receivership, and upon the corpus of the property, ahead of the lien 
of the mortgage sought to be foreclosed. The proeeeds of thèse certificates 
were used to pay $.338,715, interest due May 1, 1015, upon the first mort- 
gage bonds, and $335,000 in improving the railroad property. At least two 
other installments of interest on the first mortgage bonds of the Uke amount, 
one due November 1, 1914, and one due November 1, 1915, had been paid 
prlor to the making of the orders appealed from by the receivers out of the 
earnings of the receivership. In April, 1916, it appeared that the surviving 
recelver was out of funds and had a temporary déficit of $22,684. The first 
mortgage interest, which fell due in May, was generally proyided for by bor- 
rowed money, whlle the earnings of the receivership durlng the fall months 
more than sufficed to care for the November installment. The amounts, which 
had. been pald by the receivers during the receivership and prier to the 
making of the orders appealed from, were: For taxes, $409,589.94; for first 
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mortgage Interest, $1,016,145 ; for equlpment, $225,500; for betterments, other 
than for eniulpment, $538,062.36. On the 7th day of Marcb, 1916, the EHs- 
trict Court ordered the receivers to make a^ further payments of flrst mortgage 
Interest from eamings. 

On the ISth day of Aprll, 1916, the court, npon the application of the re- 
ceivers, modifled the prevlous order of March 7, 1916, so as to make It Inap- 
plicable to the flrst mortgage Interest falllng due May 1, 1916, and upon 
the same day entered another order, on the application of the plalntiff and 
wlth the consent of the receiver, authorlzing and dlrectlng the r€K?elver to 
pay thls Interest out of net income and earnings, whlch the order recited would 
be In Ms hauds at that tlme. On the eame date, upon application of the re- 
ceivers, the District Court made an order, authorlzing the receiver to issue 
certiflcates of Indebtedness in the sum of $1,400,000, and declaring them, 
wlien issued, to be a lien prier to the lien of the bonds secured by the mort- 
gage sought to be foreelosed upon the mortgaged property and ail other prop- 
erty then in the possession of the receivers, or whlch mlght thereafter corne 
Into thelr possession, and upon the net earnings and Income resultlng from the 
conduct of the business by the receivers. The order directed that the pro- 
ceeds of $700,000 of the certiflcates should be appUed to the payment of 
$700,000 of receiver's certiflcates theretofore Issued and then outstandlng, and 
whlch fell due May 1, 1916. The proceeds of any remalnlng certiflcates au- 
thorized to be issued were to be devoted by the receiver as foUows: (1) 
$200,000 to the construction of shops at San Antonio, Tex.; (2) $155,000 to the 
acquisition of passenger equipment ; and (3) the balance, approximately 
$345,000, to the ballasting of the tracks of the défendant railroad company. 
On Aprll 25, 1916, the order of the court, authorlzing the issue of recelver's 
certiflcates, was modifled by an addltlonal order not necessary to set out. On 
Aprll 26th the appellant, the Texas Company, whlch had not been heard pri- 
er to the granting of the orders recited, flled a motion in the District Court 
to set aslde the three orders mentioned, which motion was by the District 
Court on Aprll 27, 1916, heard and overraled; the appellant duly exceptlng. 

The appellant thereupon perfeeted its appeals: (1) From the order of Aprll 
18, 1916, authorlzing and dlrectlng the receiver to pay out of net income and 
earnings in the hands of the receiver on or before May 1, 1916, the interest 
due on the flrst mortgage bonds on that date, amounting to $338,715; (2) 
from the order of Aprll 18, 1916, as modifled by the order of Aprll 29th, au- 
thorizing the Issuance of recelver's certiflcates to the amount of $1,400,000, 
so far as the same decreed and constituted that such certiflcates be secured 
by lien upon the net earnings and Income resultlng from the conduct of the 
business by the receiver in the opération of the railroad and other property ; 
and (3) from the order of Aprll 27, 1916, refusing to set aslde the two ordera 
of Aprll. 18, 1916, herelnabove mentioned, and refusing to grant appellant an 
injunctlon against such appropriation of earnings of the receivershlp. No 
complaint Is now made by appellant based on payments of flrst mortgage in- 
terest made before May 1, 1916, nor on the issue of the $700,000 of recelver's 
certiflcates, which were to be Issued to take up a prier Issue in equal amount.^ 
Thls constltutes the subject-matter of the appeal in 2932. 

Statement as to 2924. 
0n May 4, 1915, the appellant, the Texas Company, whlch was the Inter- 
vener in the foreclosure suit, in which the orders were made from which an^ 
appeal was taken by It in 2932, flled its bUl of complaint on the equity side of 
the District Court of the United States for the Southern District of Texas, 
making the défendant in the foreclosure suit a défendant and joinlng with it, 
as codefendants, the Central Trust Company, the plalntiff in the foreclosure 
suit, the receivers àppointed In that suit, and the Equitable Trust Company 
of New Tork, which was the trustée under the trust deed securing the flrst 
mortgage bonds of the défendant railroad company. The bill récites the pro- 
ceedlngs in the foreclosure suit and Its intervention thereln; reasserts the 
clalm of appellant and its priorlty ; allèges the payments of flrst mortgage 
interest and for betterments made by the receivers, the orders of the court 
dlrectlng such payments, and the issuance of certiflcates; the Insolvency of 
défendant railroad company; the dlfllculty of Intervener's obtainlng fuU re- 
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lief In the foreclosure suit, in the absence of the défendant the Bqultabla 
Trust Company of New Yorls, whlcb was not a party to that suit, but was 
made a party défendant in the last suit — and prayed (1) that the défendants 
be enjoined from making f urther applications of funds coming Into the hands 
of the recelvers as earnlngs, or from pledglng the earnlngs of sald rallroad 
to the payment of interest on bonds, or for betterments, or to the payment of 
taxes; (2) requlring the recelvers to show ail payments made by them for 
interest on prior mortgages, betterments, equlpment, taxes, or other slmllar 
purposes; (3) that plalntiff's clalm be adjudicated on final hearlng for Its full 
amount, with interest, and to hâve a préférence or priority of payment over 
ail mortgage bonds and other claims, as to the earnlngs of sald receiverehlp 
and as to the corpus of the property Itself, and for the foreclosure of said 
lien or priority and the sale of the property to that end, and the application of 
the proceeds to the payment of plalntiff's clalm. 

The défendants, Including the Equitable Trust Company of New York, ap- 
peared and answered the bill of complaint. On November 23, 1915, a motion 
was made by the plalnUfC to consolidate the cause with the pending foreclo- 
sure suit. No f urther action was taken in the cause untll Aprll 27, 1916, when 
the plaintifC flled an application for a temporary injunction, restraining the 
enforcement and further compUance with the orders of the District Court- 
made on Aprll 18, 1916, as modlfied by the order of Aprll 25, 1916, and re- 
straining the reeeiver from making any further application of funds in hls 
hands, or that mlght corne into his hands as earnlngs of the rallroad Com- 
pany, to the payment of interest on bonds, or for betterments, or to the pay- 
ment of taxes, untll the clalm of the plalntlff, together with interest, was paid 
in full. The défendants replled to thls application of the plalntlff. On April 
27, 1916, the District Court entered an order denylng the application for the 
injunction prayed for, and the plalntlff duly excepted thereto. The plaintifC 
within 30 days appesled from the order denylng the injunction, and hère as- 
eigns error in cause 2924, based upon that order. 

Robert A. John, of Houston, Tex., and Amos L. Beaty, of New 
York City, for appellant. 

Wilson, Dabney & King, of Houston, Tex., for appellees Interna- 
tional & G. N. Ry. Co. and its reeeiver. 

Albert Rathbone, of New York City, and Jesse Andrews, of Hous- 
ton, Tex. (Joline, Larkin & Rathbone and Murray, Prentice & How- 
land, ail of New York City, and Baker, Botts, Parker & Garwood, of 
Houston, Tex., on the brief), for appellees Central Trust Co. of New 
York and Equitable Trust Co. of New York. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). As stat- 
ed, the questions presented by the appeal in case 2932, so far as they 
appertain to the substantive rights of the parties, are identical with 
those involved in the appeal in cause 2924. The différences relate 
entirely to the remédies by which the rights asserted are to be worked 
out. For this reason, the two causes can be well considered in one 
opinion. 

The two gênerai and controlling questions presented by the record 
in each of the cases, so far as they relate to the substantive rights of 
the parties to the litigation, are: (1) Whether supply claimants hâve 
a priority in payment over the holders of bonds, secured by a mortgage 
on the corpus and income of a railroad executed before the supplies 
were furnished, for suppUes furnished to a railroad company dur- 
ing a period of six months before the appointment of â reeeiver for 
the railroad property, the reeeiver having been appointed in a pro- 
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ceeding to foreclose the prior mortgage, out of the net income arising 
out of the opération of the railroad property by the receiver, as well 
as from the net income derived from the opération of the railroad 
property by the railroad Company before it was dispossessed of the 
property by the receivership ; and (2) if such priority exists, whether 
and under what circumstances the court administering the railroad 
property has the authority, through its receiver, to divert the net earn- 
ings ofthe receivership to the payment of interest on bonds secured 
by a prior mortgage to that sought to be f oreclosed, to prevent a de- 
fault, or for betterments of the property, and thereby postpone the 
payment of supply claims until the sale of the mortgaged property un- 
der foreclosure decree, and remit the supply claimants for payment 
to the proceeds of the sale of the corpus of the property. 

[1] 1. In this case the appellant does not rely for its asserted prior- 
ity upon a diversion of the surplus eamings accruing before the re- 
ceivership for the benefit of the bondholders, thereby leaving supply 
claims unprovided for. Its priority is claimed to be upon the net 
earnings of the receivership only, and ppon the idea that the priority 
applies as well to the net earnings of the receivership as to those of 
the railroad company before the receivers were appointed, and in the 
absence of any showing of previous diversions. It is conceded by 
the appellees that a priority in favor of claims for supplies furnished 
a railroad company to keep it a going concem, within six months 
before a receivership of the railroad, exists upon the net income of 
the railroad company arising out of its opération prior to the placing 
of it in the charge of a receiver. The contention of the appellees 
is that no such priority extends in favor of such claims to the net 
income of the receiver derived from the opération of the property 
by him after his appointment by the court, where there hâve been 
no previous diversions. The argument of appellees is that, where the 
net income from opération is made a part of the security of the mort- 
gage by its terms, it becomes impounded when a receiver in the in- 
terest of the bondholders takes possession of and opérâtes the rail- 
road from which the income is derived, as against ail claimants, and 
thereafter for that reason becomes inapplicable to supply or any class 
of claims other than those secured by the mortgage. As against this 
contention, the appellant's position is that current supply claims hâve 
a priority in equity over prior mortgages for payment out of net 
earnings, not only mose of the mortgâgor company earned before the 
receivership, but also out of the net earnings of the receivership itself, 
which it is the duty of the court administering the property to respect ; 
i. e., that the priority extends to the continuing income of the railroad 
property both before and after the receivership. 

In order to consider intelligently thèse contentions, it is necessary 
to détermine the reason assigned by the courts for the allowance of 
the priority at ail. In the case of Fosdick v. Schall, 99 U. S. 235- 
252, 25 L. Ed. 339, the Suprême Court said : 

"The business of ail railroad companles is done to a greater or less extent 
on crédit This crédit is longer or shorter, as the necessities of the case re- 
i(uire; and when companies become pecuniarily embarrassed, it frequently 
happens that debts for labor, supplies, équipaient, and improvements are per- 



TEXAS CO. V. INTERNATIONAL 4 G. N. EY. CO. 927 

mltted to accumulate, in order that bonded interest ïnay be paid, and a dlsas- 
trovs foreclosure postponed, If not altogether avolded. In this way the dally 
and monthly eamings, whieh ordinarily should go to pay the daily and month- 
ly expansés, are kept f rom those to whom in equity they belong, and used to 
pay the mortgage debt. The income out of whlch the mortgagee is to be paid 
is the net Income obtained by deduetlng from the gross eamings what is re- 
quired for necessary operating and managing expenses, proper equipment, and 
useful improvements. Bvery rallroad mortgagee, in aceeptlng his seeurity, 
Impliedly agrées that the eurrent debts made in the ordinary course of business 
shall be paid from the eurrent recelpts before he has any claim upon the 
Income. If for the convenience of the moment something is taken from what 
may not improperly be called the eurrent debt fund, and put into that which 
belongs to the mortgage credltors, it certainly is not inéquitable for the court, 
when asked by the mortgagees to take possession of the future Income and 
hold it for their beneflt, to require as a condition of such an order that what 
Is due from the eamings to the eurrent debt fund shall be paid by the court 
from the future eurrent receipts before anythlng derived from that source goes 
to the mortgagees. In this way the court wlll only do what, if a receiver should 
not be appotated, the company ought Itself to do. For, even though the mort- 
gage may in terms give a lien upon profits and income, until possession of 
the mortgaged premises is actually taken, or something equiTalent done, the 
whole eamings belong the the company and are subject to its control." 

That is the original statement of the doctrine and the reason for 
it. The bondholder, even though his mortgage covers income, has 
only the right to look for his seeurity to the surplus earnings after 
payment of the expenses necessary to produce them. The equity 
of paying the eurrent expenses, essential to produce, and which did 
in fact produce, the income claimed by the mortgagee, before paying 
the mortgagee, is certain. The priority of the supply claims extends 
primarily only to the income from opération. It has no claim upon the 
corpus, except in case of diversion of earnings to the benefit of the 
bondholders, when the supply claimant is permitted to resort to the 
corpus to replace what has been wrongfully diverted from earnings. 
The claim of the supply creditor on income is, however, primary, and 
requires na showing of diversion to sustain it. It is only necessary 
to show that the supplies that were furnished contributed to the créa- 
tion of the eurrent income, that it is looked to by the creditor, and 
that there was income in fact received by the railroad company equal 
in amount to what it currently cost to operate the railroad. There 
can be no net income until the eurrent expense claims hâve first been 
deducted from the receipts of opération, and, as the seeurity of the 
mortgagee is limited to net income, it follows that it has no équitable 
claim upon the receipts of opération until the supply creditors, who 
hâve contributed to the création of such receipts, hâve been paid in 
full out of them. The equity of the rule lies in the manifest justice 
of paying those whose labor or material went to create the income 
which the mortgagee claims as part of his seeurity, before the mort- 
gagee receives it in payment of his debt. If the eurrent expense could 
be specifically traced to the eurrent income it créâtes, the application 
of the rule would be easy and definite. The impossibility of tracing 
each dollar of expense into the corresponding dollar of income created 
by it has made it necesssary for the courts to fix an arbitrary period 
beyond which it will not be presumed that labor and material furnished 
the railroad will continue to produce income. 
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This accounts for the arbitrary period of six months fixed by ruie 
<)f court. It dépends upon the assumption that thé period over 
which labor and supplies used by a rai^road will continue to contribute 
to its earnings is a period of not exceeding six months. Under this 
rule, if a railroad ceased to be operated, upon the appointment of a 
receivèf, supplies and labor, furnished at any time within six months 
prior thereto, would share in earnings up to the time the receiver was 
appointed. If opérations are continued by the receiver, it would seem 
proper to assume that labor and supplies furnished thé railroad Com- 
pany, during at least some period prior to the receivership, would con- 
tinue to contribute to create earnings under the receivership; for it 
is clear that, if the company's opérations had not been interrupted 
by a receivership, such labor and supplies would hâve entered into 
future earnings as a creating factor. If the mortgagee is permitted 
to subject the entire surplus earnings of the receivership to his se- 
curity, to the exclusion of labor and supply claimants, who furnished 
the railroad labor and material prior to the receivership, he would be 
receiving, in part at least, "that which in equity belongs to the whole 
or a part of the gênerai creditors." He would be receiving as net 
income what would not be properly net income ; the claims of the 
labor and supply creditors who contributed to its création not having 
been deducted from it. He would in that event receive the benefit 
of the earnings of the receivership, without paying the incidental bur- 
den of the expense by which they were created. If there had been 
no receivership, the supply creditors would receive payment, frora the 
railroad company, out of the same earnings that went to the. receiver 
after his appointment. It is inéquitable that the mortgagee should 
profit in this respect at the expense of supply and labor claimants, 
through the placing of the mortgaged property in the hands of a re- 
ceiver. The bondholders also profit by receiving the earnings of the 
railroad company on hand when the receiver was appointed, as well 
as earnings earned before the receivership and subsequently collected 
by the receiver, ail of which would hâve gone to the supply and labor 
claimants, but for the interruption of the company's opération by the 
receivership. 

The impossibility of tracing the exact extent of the eiïect of ex- 
penditure into the future income of the receivership is no more an 
argument against the allowance of the priority, or against its equity, 
than is the same uncer^tainty with référence to the extent of the efïect 
of expenditure on income before the receivership an argument against 
the conceded priority of supply and labor creditors as against the 
income of the company earned before the receivership. It prevailed 
as to the latter only to limit the time before which the furnishing of 
supplies or the performance of labor would not entitle the créditer to 
a priority to six months. If it is to hâve any efïect on the priority 
of such creditors as against the income of the receivership, it should 
only be to'fix the time after which no priority should be allowed up- 
on the receiver's earnings, and not to deny the priority altogether. 

It seems équitable, therefore, that the priority should extend as well 
to thé income of the receivership as to that of the company prior 
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thereto. We also think that authority as well as reason supports this 
rule. Indeed, but for the earnest contention of the appellees to the 
contrary, we would hâve considered the question so finally settled by 
the former décisions of the Suprême Court as to pretermit discus- 
sion. The appellees contend that the expression of the rule in the 
opinions of the Suprême Court in the former cases was obiter, and 
should be reconsidered by us, and that subséquent cases, cited on ap- 
pellees' briefs, support the correctness of their position. A re-ex- 
amination of the cases has failed to convince us, either that the ques- 
tion was not settled by the former décisions of the Suprême Court, 
or that the later cases relied upon by the appellees are in conflict with 
the rule as laid down in the former cases. A brief référence to the 
decided cases is necessary to présent our views. 

We think the case of Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 
675, 28 L. Ed. 596, is décisive of the question. In that case the mort- 
gage covered "ail the revenues and income," as well as the corpus. 
Prior to the receivership there had been no diversion of earnings, ei- 
ther "to pay mortgage interest or to put permanent improvements on 
the property, or to increase the eqiiipment," and there was no net 
income that came into the hands of the receiver, upon his appointment, 
from prior opérations. There had been diversions from the earnings 
of the receivership to pay for right of way. The Circuit Court had 
decreed that the amount diverted from the income of the receivers for 
the benefit of the bondholders should be restored from the proceeds 
of the corpus, to pay a creditor who had furnished suppHes to the 
railroad company before the receivership. The Suprême Court sus- 
tained the decree. This could only hâve been upon the theory that the 
supply creditor had a priority upon the income of the receivership, 
as against the right of the bondholder to hâve such income devoted 
to the payment of interest or for betterments. The resort to the in- 
come of the receivership was not permitted for the purpose of replac- 
ing what had been wrongfully taken, and for the benefit of the bond- 
holders, from the income of the company earned before the receiver- 
ship. There was no such diversion, and there was no such income. 
Resort to the corpus was permitted because, and only because, the in- 
come of the receivership had been diverted from the use of the sup- 
ply creditor to that of the mortgage bondholder. The priority of the 
supply creditor was therefore necessarily held by the Suprême Court 
to extend to the income of the receivership, in order for it to hâve 
sustained the decree of the Circuit Court. The language of the Su- 
prême Court admits of no other construction than that the priority 
extends as well to the income of the receivership as to that of the 
company itself. The court said (111 U. S. 781. 782. 4 Sup. Ct. 677, 28 
L. Ed. 596) : 

"In the présent case, as we hâve seen, the debt of Bowen was for current 
«xpenses and payable ont of current earnings. It does not appear from any- 
thing in the case that there was any other llability on account of current ex- 
penses unprovided for when the receiver tools possession, and there Is nothing 
whatever to indlcate that this debt would not hâve been paid at maturity from 
the earnings, if the court had not interfered at the instance of the trustées 
for the protection of the mortgage credltors. It Is sald, however, that as no 
part of the Income, before the appointment of the receiver, was used to pay 
237 F.— 59 
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mortgage Interest, or to put permanent Improvements on the property, or t» 
Inerease the equipment, there was no sueh diversion of tlie funds belonging 
in equity to tlie labor and supply creditors as to make It proper to use tlie 
income of tlie recelverstiip to pay them. The debt due Bowen was incurred 
to keep the road running, and thus préserve the securlty of the bond creditors. 
If the trustées had taken possession under the mortgage, they would hâve been 
subjected to similar expenses to do what the company, with their consent and 
approbation, was doing for them. There is nothing to show that the re- 
ceiver was appointed because of any misapproprlation of the earnlngs by the 
Company. On the contrary, It is probable, from the fact that the large judg- 
ment for the rlght of way was obtained about the same time the receiver 
was appointed, that the change of possession was effected to avoid antlclpated 
embarrassments from that cause. But, however that may be, there certainly 
is no complaint of a diversion by the company of the current earnings from 
the payment of the current expenses. So far as anything appears on the rec- 
ord, the failure of the company to pay the debt to Bowen was due alone to 
the. fact that the expansés of running the road and preserving the security 
of the bondholders were greater than the receipts from the business. Under 
thèse circùmstances, we think the debt was a charge in equity on the con- 
tlnuing income, as well that whieh came into the hands of the court after 
the receiver was appointed as that before. When, therefore, the court took 
the earnings of the reeeivershlp and applied them to the payment of the 
flxed charges on the rallroad structures, thus increasing the security of the 
bondholders at the expense of the labor and supply creditors, there was such 
a diversion of what is denominated in Fosdick v. Schall the 'current debt fund' 
as to make it proper to require the mortgagees to pay it back. So far as cur- 
rent expense creditors are concerned, the court should use the income of the 
receiyership in the way the company would hâve been bound in equity and 
good conscience to use it, if no change in the possession had been mada 
This rule is in strict accordance with the décision in Fosdick v. Schall, whlch 
we see no reason to modify in any particular." 

It is said, however, that the rule was limited to cases in which the 
trustée under the mortgage had delayed to take possession after de- 
fault, and so made the company expend money to keep the railroad 
a going concern, which the bondholders would hâve had to expend, 
had they acted promptly. It is true that the delay of the bondholders 
is recited by the court, as one of many circùmstances giving equity 
to the priority. The language of the court forbids the idea that it 
was intended to ground the equity upon the lâches of the bondhold- 
ers or to exclude ail cases from the rule except those where such 
delay had intervened. The equity is stated by the court to rest upon 
the duty of the court, through its receiver, to do what the company 
would hâve done: 

"That is to say, pay out of what it reçoives from earnings ail the debts 
which in equity and good conscience, considerlng the character of the busi- 
ness, are chargeable upon such earnings. In other words, what may proper- 
ly be termed the debts of the income should be paid from the income, before 
it is applied in any way to the use of the mortgagees." 

This States the ground for the priority, as was done in Fosdick v. 
Schall, supra. While other circùmstances may in individual cases 
strengthen the equity of the rule, they are unessential to its applica- 
tion. 

In the case of V. & A. Coal Co. v. Central R. R., etc., Ce, 170 U. S. 
355-368, 18 Sup. Ct. 657, 662 (42 t. Ed. 1068), the Suprême Court, 
ref erring to the doctrine originated in Fosdick v. Schall, said : 
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"The donimant feature of the doctrine, as applled In Burnham v. Bowen, 
is that where expenditures bave been made which were essentially necessary 
to enable the road to be operated as a continuing business, and It was the ex- 
pectatlon of the creditors that the indebtedness created would he paid out 
of current earnings of the company, a superior equlty arlses in favor of the 
materialman as against the mortgage bonds in the income arislng both before 
and after the appointment of the receiver from the opération of the property." 

And, coming to apply the rule to the facts in that case, the court said 
(170 U. S. 370, 18 S'up. Ct. 663, 42 L. Ed. 1068) : 

"The circumstance that it is uncertain, from the tenus of the stipulation, 
vvhether the expenditures for betterments were made by the receivers under the 
stockholders' bill, or under the bill flled by the Central Company, or under 
the trustee's blU for foreclosure, is Immaterlal. Even though the mortgages 
securing the bonds provided for the séquestration by foreclosure of the income 
of the road for the benefit of the bondholders, for reasons already stated, that 
Income until strict foreclosure or a sale of the road was chargea wlth the prior 
equlty of unpaid supply claimants such as those now before the court." 

The court decided that the priority applied to the income of the 
receivership under the foreclosure bill, and that the filing of that 
bill did not impound the income as against the claims of those who 
furnished labor or supplies within the six months period. Again (170 
U. S. on page 362, 18 Sup. Ct. 660, 42 L. Ed. 1068), the court, after 
stating that it was contended "that under the prayer for gênerai relief 
the petitioners were entitled to hâve their demands allowed as a pref- 
erential claim against any surplus income which might arise from the 
opération of the Central road under the receiver, after payment of 
the ordinary expenses of opération, or out of the corpus of the estate 
or the proceeds of the sale thereof, in the event that the income had 
been diverted by the receivers in expenditures for betterments," said : 

"Had the Central Company, through its own offlcers, operated its line of rail- 
way durlng the period when the coal in question was furnished, it cannot be 
doubted in the light of the décision In Burnham v. Bowen, 111 U. S. 776 [4 
Sup. Ct. 675, 28 Ij. Ed. 596], that in the event that the company falled to make 
payment for such coal while a golng concern, the indebtedness created upon 
the appointment of a receiver might properly hâve been allowed as a charge 
upon the surplus income arising durlng the receivership." 

And again (170 U. S. on page 365, 18 Sup. Ct. 661, 42 L. Ed. 1068), 
the court said, after quoting from the cases of Fosdick v. Schall and 
Burnham v. Bowen : 

"It was thus settled that where coal Is purchased by a railroad company 
for use in operating Unes of railway owned and controUed by it, in order that 
they may be continued as a going concern, and where it was the expectatlon 
of the parties that the coal was to be paid for out of current earnings, the in- 
debtedness, as between the party furnishing the materials and supplies and 
the holders of bonds secured by mortgage upon the property, is a charge in 
equity on the continuing income, as well that which may eome Into the hands 
of a court after a receiver has been appolnted as that before. It is immaterlal 
in such case, in determinlng the right to be compensated out of the surplus 
earnings of the receivership, whether or not during the opération of the rail- 
road by the company there had been a diversion of Income for the beneflt of 
the mortgage bondholders, éither in payment of interest on mortgage bonds 
or expenditures for permanent improvements upon the property. Nor is the 
equity of a current supply claimant in subséquent income arislng from the 
opération of a railroad under the direction of the court affected by the fact 
that while the company is operating its road its income is misapproprlatèd 
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and diverted to purposes which. do not Inure to the beneflt of the mortgage 
bondholders and are forelgn to the bénéficiai maintenance, préservation, and 
Improvement of the property." 

We think the excerpts from the opinion in that case show that tha 
Suprême Court decided in it that the priority of supply claimants at- 
tached to the continuing income of the company, as well after as be- 
fore the appointment of a receiver, and regardless of whether there 
were diversions from such income for the benefit of the mortgagees ; 
such diversions being necessary to the equity only when resort was to 
the corpus. We also think that the language of the opinion shows that 
the court considered the rule announced as necessary to the décision 
of the cause, and that it should not be treated as obiter by this court, 
in view of the Suprême Court's contrary holding, for any of the reasons 
advanced by the appellees. 

Nor are the cases of Moore v. Donahoo, 217 Fed. 177, 133 C. C. A. 
171, C. & A. R. R. Co. V. United States & Mexican Trust Co., 225 Fed. 
940, 141 C. C. A. 64, Martin Métal Mfg. Co. v. United States & Mexi- 
can Trust Co., 225 Fed. 961, 141 C. C. A. 85, or Gregg v. Metropolitan 
Trust Co., 197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717, in conflict 
with this rule. In ail of those cases, the supply creditor sought to re- 
sort to the corpus, and it was held that he could only do so by first 
showing a diversion from current earnings for the benefit of the mort- 
gagees. Thèse cases hold that resort to the corpus can only be had to 
restore diversion from earnings on which alone the supply creditor had 
a préférence, and so, if there had been no diversion from earnings, 
there should be no restoration from the corpus. There was no holding 
in any of them that such a showing was necessary where the resort was 
to the income of the receiver, as distinguished from the corpus. In the 
case of Gregg v.. Metropolitan Trust Co., the Suprême Court, thus dis- 
tinguished the two classes of cases (197 U. S. 187, 25 Sup. Ct. 416, 49 
L. Ed. 717): 

"Cases llke Union Trust Co. v. Souther, 107 U. S. 591 [2 Sup. Ct. 295, 27 L. 
Ed. 488], where the order appolnting the receiver authorized him to pay 
debts for labor or supplies furnished within six months eut of income, stand 
on the spécial theory which bas been developed with regard to Income, and 
afford no authority for a charge on the body of the fund. Fosdick v. Schall, 
99 U. S. 235 [25 L. Ed. 339] ; Burnham v. Bowen, 111 U. S. 776 [4 Sup. Ct. 
675, 28 L. Ed. 596] ; Morgan's L. & Texas B. R. & Steamship Co. v. Texas 
Central Ry., 137 U. S. 171 [11 Sup. Ct. 61, 34 L. Ed. 625]; Va. & Ala. Coal 
Co. V. Central R. B. & Banking Co., 170 U. S. 355 [18 Sup. Ct. 657, 42 L. Ed. 
1068] ; Southern Ry. Co. v. Carnegie Steel Co., 176 U. S. 257 [20 Sup. Ct. 
347, 44 L. Ed. 458]. It Is agreed that the petitloner may hâve a clalm against 
surplus earnings. If any, in the hands of the receiver, but that question Is not 
before us hère." 

We conclude that the appellant as a supply creditor was entitled to a 
préférence upon the net income of the receivership before any of it 
was paid to the mortgagees or for betterments to the property. It fol- 
lows that the payments made by the receivers out of income to the first 
mortgage bondholders for interest were diversions of the receiver's 
earnings, of which the supply claimants, who were entitled to priority 
of payment out of them, could justly complain. We also conclude 
that the payments made by the receivers to provide equipment, to bal- 
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last tie road, and to furnish additional terminal facilities, were in the 
nature of payments for betterments, which did not merely go to pré- 
serve or operate the property, but to enhance the security of the mort- 
gage bondholders, and so were diversions of earnings as to supply credi- 
tors who were entitled to payment out of them before the mortgage 
bondholders. 

[2] The appellant contends that the amounts paid by the receivers 
out of income for taxes on the railroad property should be treated as 
diversions as to supply creditors, upon the idea that taxes are liens 
upon the corpus, while the preferential claim of supply creditors is 
only on net income, and that the mortgage bondholders, whose first lien 
is on the corpus, should be charged with their payment, rather than 
the supply creditors, whose claim is confined to the net income, and 
who may resort to the corpus only in case of a diversion of income. 
Taxes hâve a preferential right of payment over the claims of mort- 
gagees and preferred creditors of ail classes, both as to the income and 
corpus, and their payment is necessary to the préservation and opéra- 
tion of the property from which the income arises. Failure to pay 
them might resuit in the loss of the property to ail parties interested in 
it, including supply creditors, who themselves hâve an interest in its 
continued opération. It is necessary that they be paid in order that 
continued possession in and opération by and continued income to the 
receivers may resuit. If there were no opération, and no resulting in- 
come, the supply creditors would hâve no fund to resort to. It is of 
interest to them, therefore, that taxes be paid out of the receiver's in- 
come, in order that more income may be earned and applied to their 
claims. In determining whether there is net income of the receivership, 
we think payments for taxes should be allowed the receiver, but not 
payments on account of first mortgage interest or for betterments. 

That the receivers in this cause, under the orders of the District 
Court, had made payments for account of first mortgage interest and 
for betterments, prior to the making of the orders appealed from, in 
excess of the amount of supply claims, is conceded. The appellant 
complains of none made for either purpose before May 1, 1916. We 
hold that the payments for first mortgage interest, made by the Tcceiv- 
er May 1, 1916, and the issuance and negotiation of certificates of 
indebtedness for future betterments, declared to be a lien on the net 
income of the receiver, operated as a wrongful diversion of that income 
as against the supply creditors including appellant. It is clear that, if 
the payment for betterments out of the receiver's earnings operated 
as a diversion against supply creditors, the attempt to fasten a prior 
lien on the income of the receivership by the issuance of certificates 
would equally operate as a diversion. 

2. The appellees contend, however, that, conceding the diversion, the 
appellant and other supply creditors are amply protected by the rule 
which remits them to the corpus, where the income has been diverted, 
and that in this case there is an ample equity in the corpus for that 
purpose. The appellees further contend that the court, in the interest 
of the administration of the property, is clothed with a discrétion to 
authorize its receiver to divert current earnings of the receivership 
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from payment of preferred daims to that of first mortgage interest, 
or to provide betterments for the préservation and improvement of the 
property, though the payment of the claims of supply claimants may 
thereby be postponed until the sale of the property, and then paid out 
of the proceeds of the sale. That the court administering the property 
has a discrétion as to the order and time of payment of claims from 
the funds in the hands of its receiver is certain. That the exercise of 
the discrétion may be the subject of aipuse, and so of review on appeal, 
is also certain. Whether the District Court properly exercised its dis- 
crétion in authorizing its receiver to pay first mortgage interest and 
the cost of betterments out of current earnings, thereby postponing 
payment of the claims of supply creditors until the sale of the property, 
is the second question presented by the appeal. 

[3] (1) And first as to the payment of interest on the prior mort- 
gage : The purpose of the District Court in authorizing the payment 
of interest on the first mortgage bonds was to prevent a default and 
the prématuré maturing of the principal of those bonds, which would 
hâve précipitated a foreclosure of the first mortgage on the railroad. 
As the District Court has a discrétion to direct its receiver to apply 
current earnings to the payment of interest on bonds secured by a 
prior lien, that would otherwise go to satisfy the claims of supply 
creditors, the question hère, as to the payment of interest, is whether 
the circumstances justified the exercise of the court's discrétion in 
favor of such payment. The arguments advanced in support of the 
exercise of the discrétion of the District Court are: (a) The neces- 
sity of preventing a default upon the first mortgage; (b) that the 
supply claims were still in litigation, and not in a condition to be 
presently paid; and (c) that payment of supply claims could be made 
only out of net income, and the existence of net income was not 
determinable until the receivership was finally settled. 

(a) As the first mortgage bonds might hâve been dedared in de- 
fault for nonpayment of interest, the protection of the second mort- 
gage bondholders, represented by the plaintifï in the foreclosure suit, 
required that this interest be paid. That it was to the interest of 
the plaintiff in that suit and those represented by it that such interest 
be paid and a default postponed is certain. If no other conflicting 
interest was adversely afïected, the propriety of the payment would 
admit of only one answer. However, the interest of the supply cred- 
itors must be considered. Their claims, if established, within the 
irule would be entitled to payment out of the net income of the re- 
ceiver before it could be applied on any mortgage. This préférence 
over the first mortgage made a default in that mortgage a matter of 
indifférence to them. They were not interested in preventing such 
a default, or in postponing collection of their claim for that purpose. 
If foreclosure were had under the first mortgage, their claims would 
be as much entitled to a preferential payment out of the income 
6i the receivership imder that foreclosure as under the présent re- 
ceivership. It was a matter of no moment to the supply creditors 
Under which mortgage the railroad was foreclosed, administered, and 
sold. Their iright to immédiate payment out of the net income of the 
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receivership, before any of it was applied to any mortgage, was the 
same, no matter which mortgage was bèing foreclosed. 

The question is, therefore, how far it was proper for the District 
Court to subordinate the interest of the supply creditors to that pf 
the second mortgage bondholders. Some latitude in the method of 
administration must be allowed the court, even to the détriment of 
the supply ^claimants. It must be remembered, however, that the 
nonpayment of the first mortgage interest would not resuit in the 
disintegration of the railroad property, or destroy its unity, or remove 
its administration from those having an interest in it, as would be 
the resuit of a failure to pay taxes or mechanics' or materialmen's 
liens on spécifie parts of the railroad. Nonpayment of the latter 
would tend both to disintegrate the property and to take it away 
from those interested in it. On the other hand, a failure to pay 
first mortgage interest would but transfer the control of the admin- 
istration of the property from one class of security holders to an- 
other. To prevent a disintegration of the property, ail those having 
an interest -in it are concerned. To prevent a transfer or adminis- 
tration from one class of security holders to another is the concern 
only of the class having présent control. The burden of preventing 
a physical disintegration of the railroad is that of ail interested in it. 
The burden of preventing the foreclosure of a prior lien is entirely 
that of the subordinate lienholder to whose advantage it will resuit. 

In the instant case, the second mortgage holders are the class in- 
terested in preventing a foreclosure of the first mortgage ; the supply 
creditors bave no such interest. The duty of financing the payment 
of interest on the first mortgage bonds was, therefore, that of the 
second mortgage bondholders, to the exclusion of the supply cred- 
itors. The only considération the court should allow the second mort- 
gage bondholders, as against the supply creditors in this matter, would 
be with a view of allowing the second mortgage bondholders a rea- 
sonable time in which to arrange to finance the payment of first mort- 
gage interest. A single payment of first mortgage interest out of 
the surplus earnings of the receiver, first applicable to the payment 
of supply claims, might be justified. A settled policy of diverting the 
current earnings of the receiver to the payment of first mortgage in- 
terest, at the expense of supply creditors, and with the resulting post-, 
ponement of payment to them till the sale of the property, cannot, 
we think, be justified. It opérâtes to shift the burden of financing 
the first mortgage interest from the second mortgage bondholders, who 
are alone interested in accomplishing it, to the supply creditors, who 
hâve no such interest, to the disadvantage of the latter. That dis- 
advantage is patent. The master allowed interest, but not as a pre- 
ferred claim. Mère loss of interest does not, however, measure the 
détriment. The financial embarrassment to the supply creditors, re- 
sulting from indefinite delay in payment, in cases where the amaant 
is large, is to be considered. 

In this case the foreclosure suit was begun in August, 1914, pay- 
ments of first mortgage interest were made by the receiver out of his 
earnings, or borrowed money, under orders of the District Court, in 
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November, 1914, în May, 1915, in November, 1915, and again in 
May, 1916. The District Judge in March, 1916, entered an order 
forbidding the receiver from paying any further first mortgage in- 
terest from current earnings, which was rescinded at the solicitation 
of the receiver in April, 1916. A decree of foreclosure and sale 
was obtained by the plaintiff as early as May, 1915 ; but no steps to 
enforce it had been taken up to the time the appeals had been al- 
lowed. We thirik, under thèse circumstances, the payment of first 
mortgage interest, which the receiver was directed to make in May, 
1916, was made in pursuance of a settled policy, which subordinated 
the interests of the supply creditor to those of the second mortgage 
bondholders in the respect mentioned, and which was not justified. 

(b) It is contended by appeilees that the supply claims hâve not 
been established, but are still in litigation, and présent payment of 
them is not, therefore, possible. This would be a good argument, if 
the complaint was that the court below had refused to direct their im- 
médiate pa3rment. It is not an answer to a complaint that the re- 
ceiver, under the order of the court, was diverting the fund out of 
which the supply claims should hâve been paid, when established, 
so that it would be then unavailable, and the supply creditor s con- 
sequently remitted to the proceeds of the corpus after a sale of it. 
This is the complaint which appellant présents by its appeal. 

[4] (c) It is also argued that it is not possible to détermine wheth- 
er there will be a net income until the receivership has been finally 
settled, and that any application of earnings to supply claims before 
final settlement would be prématuré for that reason. The fact that 
earnings had been more than once applied to first mortgage interest 
shows there had been a net income from opérations up to the time 
of the allowance of the appeals. The duration of the receivership is 
not controlled by the supply creditors. If a net income has accrued 
during the 21 months of opération prior to the time the appeals were 
allowed, equal or in excess of the amount of the preferred claims, it 
would seem inéquitable that loss on the subséquent opérations of the 
receiver should defeat the application of such surplus earnings to 
preferred claims. The continued opération, not being at the instance 
of, or for the benefit of, supply creditors, should not be at their risk. 
Certainly, if the préférence or supply creditor is to be restricted to 
a fixed period after the appointment of the receiver, the period for 
Computing the net income to be devoted to supply claims should be 
likewise limited. In any event, the argument is not persuasive against 
the right of the supply creditors to prevent the diversion of earnings, 
then apparently applicable to their claims, to the payment of obliga- 
tions inferior in priority to the supply claims. If the then net in- 
come of the receiver is ,not presently applicable to supply claims, it is 
certainly less applicable to interest on the first mortgage bonds. The 
appellant does not complain of the receiver's failure to presently pay 
its claims, but of the receiver's act in paying the first mortgage bond- 
holders what, in equity, will in any event belong to it as against such 
bondholders. To this complaint it is no adéquate reply that perhaps 
neither may be entitled to be paid out of such fund. The first in 
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right certainly has an equity to prevent such a diversion of earnings, 
until it is determined whether they will constitute a net income ap- 
plicable to the payment of its daim. 

The appellees rely upon the case of Lloyd v. Chesapeake, O. & S. R. 
Co. (C. C.) 65 Fed. 351. In that case the court found that the objec- 
tion to the application of receiver's earnings to payment of interest on 
fîrst mortgage bonds came from the first mortgage bondholders, who 
wished to precipitate a default for purposes of reorganization, and 
that the supply claimants were objecting, if at ail, only because some of 
them were controUed in the interest of the first mortgage bondholders, 
and for the same purposes of reorganization. The court found that 
the only interest, under the facts in that case, that could hâve been in- 
jured by the payment of interest, w^as the second mortgage bondhold- 
ers, a minority of whom, as well as the trustée under the mortgage, re- 
quested the court to order the payment. The court eliminated the ob- 
jections of both the majority of the second mortgage bondholders and 
the supply claimants from its considération, because it found that both 
thèse interests were controUed by, and the objections made in the in- 
terest of, two other railroads, who, through ownership of the securities 
and obligations of the insolvent railroad, were endeavoring to gain 
control of it by precipitating a default and a foreclosure under the 
first mortgage. Nor does it appear in that case that a settled policy of 
deferring the payment of supply claims out of net earnings, in order 
to pay interest on a prior mortgage, had been pursued. In matters of 
discrétion, each case must be governed largely by its own facts. In 
this case, the objection is presented in good faith by a supply claimant, 
in its own interest and without ulterior motive, and a systematic course 
of diversion covering almost two years is shown. 

[5] 2. As to diversions of earnings to provide for betterments: 
The District Court, by its order of April 18, 1916, authorized the issue 
of $1,400,000 of receiver's certificates of indebtedness, and made them, 
when issued, a prior lien "upon the net earnings and income resulting 
from the conduct of the business of said receiver." The proceeds of 
$700,000 of the certificates were to be devoted : (1) In the amount of 
$200,000, for the érection of shops at San Antonio ; (2) in the amount 
of $155,000, for passenger equipment; and (3) the balance, of ap- 
proximately $345,000, for ballasting the track of the défendant rail- 
road Company. The certificates bave been issued, and are alleged by 
appellant to bave been negotiated to the second mortgage bondholders. 
The appellant does not question the propriety of issuing the certifi- 
cates for the purposes mentioned, and making them a lien on the 
corpus, ahead of the lien of the second mortgage, but does assail the 
order, so far as it attempts to confer a prior lien in favor of the cer- 
tificate holder on the net earnings and income of the receiver. It is 
clear that the character of the improvements to which the proceeds 
were to be devoted are in no proper sensé expenses of operating or 
preserving the property, which would be entitled to be considered as 
a déduction from the gross earnings of the receiver in order to arrive 
at bis net income. If paid for directly out of the receiver's earnings, 
the amounts paid for such improvements would bave constituted di- 
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versions from current eamings, of which supply creditors could hâve 
complained. The lien of supply creditors on the net income of the re- 
ceiver could not be properly displaced to provide funds for the im- 
provement of the railroad property, which would better the security 
of the mortgagees, whose liens on the net income of the receiver were 
inferior to that of the supply creditors. Creating a prior lien on the 
net earnings of the receivership by the issue of negotiable certificates 
is as much a diversion as the payment of earnings on account of im- 
provements would be. 

The appellees contend that, conceding it to hâve been a diversion, 
the supply creditors suffered no injury, since their claim on the net in- 
come so diverted would be transferred to the corpus, which was adé- 
quate for their protection. We hâve held that resort to the proceeds 
of the corpus, upon a sale of the property, is not the équivalent of a 
claim on current net income, in the sensé that the court administering 
the property is at liberty to so displace the supply creditors' lien on in- 
come, on the theory that it is fumishing an équivalent security. There 
are doubtless occasions, in the interest of the estate, which would jus- 
tify the diversion of the current earnings of the receiver to urgently 
needed improvements, remitting the supply creditors to the corpus. 
We do not think that the building of new shops, the purchasing of 
Steel equipment for a new kind of passenger service, nor an entire re- 
habilitation of the roadbed to meet new traffic conditions, présent such 
an exigency. The supply creditors hâve no interest other than to be 
paid out of net income. In no event can they be benefited by the im- 
provements oi tne rauroad property, except to an extent necessary to 
keep it in opération, so that a net income may resuit to the receiver. 
As they do not share in the reorganization, they are not benefited by 
the physical rehabilitation of the property. Their security, being lim- 
ited to the net income of the receiver, is not enhanced by the improve- 
ment of the corpus. Diverting earnings, on which they hâve a primary 
claim, to the improvement of property, on which they hâve only a sub- 
stituted claim, is a method of improving them out of their security 
without their consent. We do not think that such improvements 
should be made at the expense of supply claimants, even to the extent 
of remitting them to tlie corpus for their security. The cost of such 
improvements should be borne altogether by those who hâve a per- 
manent interest in or lien upon the property to be improved. The lien 
of the receivers' certificates should hâve been limited to a lien, prior 
to the lien of the second mortgage bonds, upon the corpus of the mort- 
gaged property, and, so far as it attached to the receiver's net income, 
subordinate to that of supply claimants. 

It is contended that it is too late to change the form of the certifi- 
cates, since they are negotiable, and the record does not affirmatively 
show that they hâve not passed into the hands of innocent purchasers. 
An inference may be drawn from it that they are held by or in the 
interest of the second mortgage bondholders. The défense that they 
are innocently held by purchasers without notice is an affirmative one, 
which- can be presented in the District Court, if the appellees are so 
advised. 
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[6] It is contended by appellees that the orders appealed from were 
not final judgments or decrees, and hence that no appeal lies from 
them. There had been a decree of foreclosure in the case before the 
appeals were allowed. The appealability of supplementary orders, af^ 
fecting the fund or property, entered after final decree in a foreclo- 
sure cause, was considered in the case of Farmers' Loan & Trust Go., 
Petitioner, 129 U. S. 206, 9 Sup. Ct. 265, 32 L. Ed. 656, and it was 
there held by the Suprême Court that an order of the Circuit Court, 
in a suit for the foreclosure of a railroad mortgage, entered after final 
decree, authorizing "the receiver of the mortgaged property to borrow 
money and issue receivers' certificates there for, to be a first lien upon 
it," was "a final decree from which an appeal may be taken to this 
court." After deciding that the effect of the order was to give the 
holder of the certificate a prior lien on the mortgaged property, the 
Suprême Court said (129 U. S. 214, 215, 9 Sup. Ct. 266, 32 L. Ed. 
656) : 

"If this vlew of the subject be correct, of whlch we entertaln no doubt, the 
order Is a final one. It is a decree flxing upon the property, on which the trust 
Company now has a flrst lien, another lien of $120,000, and making it para- 
mount to that. It changes the relation of that company to this property, dis- 
places Its rlghts as settled by a decree now pending In this court, and if that 
decree Is afflrmed It in effect modifies it, although this court may say that It 
should stand and be enforced. This order cornes wlthin ail the éléments of 
flnality whlch we can imagine to belong to a dearee of the Circuit Court. It 
establlshes certain rights of the parties, to the injury, as petitioners belleve, 
of thelr interests in the property." 

Answering the contention that the order was discretionary, and for 
that reason would not support an appeal, the court said (129 U. S. 
215, 9 Sup. Ct. 267, 32 L. Ed. 656) : 

"The question is one which In its nature must be a subject of appeal. 
Whether the court below can exercise any such power at ail, after the case 
has been removed from its jurlsdiction Into this court by an appeal, accom- 
panled by a supersedeas, Is itself a proper matter for review ; and still more, 
whether, in the exercise of what the court asserts to be its discretionary 
power, it lias invaded established rights of the petitioners in this case, con- 
trary to law, in such manner that they can hâve no relief, except by an ap- 
pea.l to this court. This is a matter eminently proper to be inquired into upon 
an appeal from such an order," 

The appealability of the order of the District Court authorizing the 
issue of certificates, and declaring them to be a prior lien upon the net 
income of the receivership, is within the letter of this décision; the 
order directing the payment of the first mortgage interest out of the 
same fund is, we think, clearly within its spirit. The effect of the 
latter order is the destruction of the fund on which the supply claim- 
ants hâve a preferred claim or lien, and the transfer of their préfér- 
ence or lien to the corpus or the proceeds of its sale. The supply claim- 
aiits hâve the right to be heard as to the disposition of the fund out 
of which they are primarily to be paid,,and a disposition of that fund, 
which opérâtes to exclude their claims from participation in it, is final 
as to their rights. The fact that they are given a lien upon other prop- 
erty, or anoâier fund, is not important, in view of tiieir claim that 



940 237 FEDERAL EEPORTBB 

their lien cannot be so transferred without their consent. We think 
the two orders oî April 18th, appealed from, were appealable orders. 

[7] The appellees assert that the installments of first mortgage in- 
terest payable May 1, 1916, had been in fact paid by the receiver to 
the Equitable Trust Company, as trustée under the first mortgage, 
bèfore the appeal from the order dirécting its payment had been per- 
fected, and that it cannot now be restored, especially by any action 
of the court in a cause to which the Equitable Trust Company is not 
a party tb the record ; and this contention brings us to the considéra- 
tion of the independent bill, filed by the Texas Company, and the or- 
der made in it by the District Court, denying the temporary injunction 
prayed for by the plaintiff, which is the subject-matter of the appeal 
in cause liumbered 2924. To this bill the Equitable Trust Company 
was a party, and appeared and answered in tiie District Court. The 
absence of the Equitable Trust Company as a party in the foreclosure 
suit, as a barrier to an order dirécting restoration, is therefore unim- 
portant, if restoration should hâve been ordered in the former suit. 

The equity of the independent bill is asserted upon thèse grounds : 
First, that restoration of the first mortgage interest paid the Equitable 
Trust Company May 1, 1916, can only be ordered in a suit in which 
the Equitable Trust Company was a proper party, and that it was not 
a proper party to the pending foreclosure suit ; second, that the sup- 
ply claimants were entitled to an order restraining future diversions, 
as well as those covered by the orders in the foreclosure suit ap- 
pealed from; third, that the beneficiary of the diversions was a nec- 
essary party to any suit asking that they be restrained, and the Eq- 
uitable Trust Company was the beneficiary; fourth, that the diversion 
of income of the receivership to the benefit of the first mortgage bond- 
holders, by payraents of interest and for betterments which enhanced 
their security, remitted the supply claimants to a lien on the corpus, 
ahead of ail mortgages, and that the protection of the supply claim- 
ants may require a sale for the satisfaction of their claims, free from 
the lien of ail mortgages, which could only be obtained in a suit to 
which ail mortgagees were parties, which was not true of the fore- 
closure suit. 

The second and third grounds are not well founded. The rights 
of ; supply creditors as to future diversions of the net income of the 
receivership ta first mortgage interest can be amply protected in the 
foreclosure suit, by orders forbidding such future diversions, applied 
for therein. Nor is the trustée under the first mortgage a necessary 
party to the relief. It bas np claim on the net income of the receiver 
in the pending suit until the supply claims hâve been satisfied from it 
The lien of the first mortgage has not yet attached to the income of 
the receiver, and will not until it has been impounded by a receiver- 
ship in the interest of the first mortgage bondholders. 

The first and fourth grounds give the bill equity. The right of 
the supply claimants to a lien on the corpus, ahead of that of the first 
mortgage, upon a showing that the earnings of the receiver hâve been 
diverted to the benefit of the first mortgage bondholders in payment of 
interest and for betterments, is established. A bill to satisfy such 
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daims by the sale of the mortgaged railroad, to which ail mortgagees 
were made parties, would contain equity. The intervention of the 
supply creditors in the foreclosure proceedings under the second mort- 
gage would afford an adéquate remedy to them, only if the equity in 
the property over the first mortgage was ample to satisfy the supply 
creditors. The record indicates that there is such an equity in this 
case. However, there is at least a theoretical equity in the independent 
bill upon this ground. If no other reason for its filing existed, it might 
be held unnecessary and vexations. 

However, it appears that the first mortgage interest due May 1, 
1916, lias been paid by the receiver to the Equitable Trust Company, 
as trustée under the first mortgage, and has been by it passed to its 
coupon account. From this we infer that the amount so paid has 
not been distributed to the first mortgage bondholders, but is still 
in the possession and control of the trust company. We hâve held 
that it was wrongfully paid by the receiver to the trust company, and 
should therefore be restored to the receiver, unless it has been disburs- 
ed to the bondholders, and passed beyond the control of the trust com- 
pany. No order of restoration can be made in the pending foreclosure 
suit, to which the trustée under the first mortgage is not a party. 
The independent bill, therefore, has a practical purpose to justify its 
existence, as well as a theoretical equity. Whether or not the inter- 
est installment of May 1, 1916, has so far passed beyond the control 
of the trust company as that its restitution to the receiver cannot be 
equitably compelled, can better be determined in the District Court. 

It is contended that the prayer of the application for the temporary 
injunction, which was denied in the District Court, was not broad 
enough to entitle the plaintifï to a restoration; but the writ was not 
denied in the court below for that reason, and the supposed defect in 
the prayer can be remedied, if necessary, in the District Court, when 
the cause is returned there. The District Court, in its discrétion, may 
also consolidate the two pending causes, when the reason for their 
continued separate existence ceases. 

In cause numbered 2932, the orders appealed from are reversed, 
with directions to enter an order setting aside the order directing the 
payment of the first mortgage interest, which fell due May 1, 1916, 
and to modify the order authorizing the issue of. certificates of indebt- 
edness, by subordinating the lien of $700,000 of such certificates of 
indebtedness, authorized to be issued by the receiver for betterments, 
so far as it attaches to the net income of the receiver, to the claims 
of such supply creditors as hâve or may establish a priority to it. 
The method of accomplishing this may be left to the District Court, 
as it will dépend upon the status as to the ownership of the certifi- 
cates. 

In cause numbered 2924, the order denying the temporary injunc- 
tion is reversed, and the cause remanded, with directions to enter an 
order, in the District Court, enjoining the défendant the Equitable 
Trust Company to restore to the receiver the amount paid to it by 
the receiver for interest due on the first mortgage bonds on May 1, 
1916, if such sum has been paid to it and is still in its possession or 
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control, and from receiving such payaient if it -bas not been thereto- 
f ore made by the receiver. 

And to proceed in each cause in further conformity with this opin- 
ion. 



HEINZ V. NATIONAL BANK OF COMMERCE IN ST. LOUIS et al. 

(Circuit Court of Appeals, Elghth Circuit. September 4, 1916.) 

No. 4531. 

1. Corporations <ê=i211{4) — Suit by Stockiioldebs — Conditions Précèdent. 

Complainant. who was tlie owner of a fractioa of 1 per ceut. of tào 
stock of a national bank, brouglit suit ngaiiist the bank and a former 
président to set aside an agreement between the dlrectors and such offi- 
cer under which, on bis résignation, he was paid a sum in cash in settle- 
ment of hls claim to participation in a pension fund established by reso- 
lution of the stockholders. Complainant alleged a request to the dlrectors 
to bring suit to recover the money, and their refusai, and that the suit 
was not coilusive, but did not allège any application to the stockholders, 
although there had been a meeting slnce the transaction. There was no 
allégation of fraud, nor that the dlrectors owned a controlling stock in- 
terest, nor that they had any interest adverse to that of the corporation 
or the other stockholders. HelA, that complainant did not show compli- 
ance with the requirements of equity rule 27 (198 Fed. xxv, 115 C. C. A. 
XXV) to entitle hlm to maintain the suit. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 817; Dec, 
DIg. <s=»211(4).] 

2. Corporations <S=>ù89 — Implied Poweks — Judgmbnt or Dibectoks and 

Stockholders. 

In determining whether an act of a corporation is within Its implied 
or incidental powers, the judgment of the dlrectors and stockholders, 
while not conelusive, is entitled to considération. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1568-1571; 
Dec. Dig. ©=389.] 

3. Banks and Banking <S=3260(1) — National Banks— Implied Powebs. 

The stockholders of a national bank hâve the incidental power to 
create a pension fund to be shared by officers and employés. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. DIg. §§ 977, 
978, 986y2-990; Dec. Dig. ®=260(1).] 

4. Corporations <S=»3S9 — Powers — Presumphon. 

Acts of a corporation are presumed, in the absence of évidence to the 
contrary, to be within elther the express or implied powers of the cor- 
poration. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1568^ 
1571; Dec. Dig. <g=»389.] 

5. Contbacts <S=>54(1) — Considération. 

A contract by the dlrectors of a national bank to pay a retiring prési- 
dent a sum of money in part considération of hls waiver of participation 
In a pension fund created by the bank In which he had the right to 
share held not without considération. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 233; Dec. 
Dig. <g=54(l).j 

^=3>For othnr cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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•6. CONTEACTS <S=117(2)— LEGALITT — CONTKACTS IN RESTEAINT OF TbADE. 

An agreement by the retlrlng président of a bank not to enter Into the 
employment of any other bank or trust company In the same city for a 
term of less than a year Is not Invalid as against public poliey. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. §§ 555, 556, 568 ; 
Dec. Dlg. <g=117(2).] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; Jacob Trieber, Judge. 

Suit in equity by Charles G. Heinz against the National Bank of 
Commerce in St. Louis and others. Decree for défendants, and com- 
plainant appeals. Affirmed. 

Dorsey A. Jamison and Shepard Barclay, both of St. Louis, Mo. 
(Jamison & Thomas and Barclay, Orthwein & Wallace, ail of St. 
Louis, Mo., on the brief), for appellant. 

H. S. Priest, of St. Louis, Mo. (Boyle & Priest, William E. Baird, 
and George T. Priest, ail of St. Louis, Mo., on the brief), for appellees. 

Before SANBORN, Circuit Judge, and REED aiid BOOTH, Dis- 
trict Judges. 

BOOTH, District Judge. Suit in equity by a stockholder of the 
défendant bank, a corporation organized under the national banking 
laws, to compel the défendant B. F. Edwards to refund to the bank 
the sum of $50,000, which the plaintiff allèges was paid to him by 
order of the board of directors, gratuitously and without considéra- 
tion. The trial court, upon the hearing, dismissed the suit for want 
of equity. The following facts appear from the record : 

That the défendant bank is a corporation engaged in the banking 
business at St. Louis, Mo., and organized under the National Bank- 
ing Act; that the plaintiff Heinz is a résident pi the state of Illinois, 
and a stockholder in said bank ; that on the 24th of April 1913, 
the défendant B. F. Edwards was président of said bank, and had 
been an officer of said bank, or connected therewith as an employé, 
for more than 25 years, and was drawing a salary in the year 1913 
of $25,000 a year, and for several years prior thereto had drawn the 
same or a larger salary. On April 24, 1913, the following instru- 
ment was executed by Mr. Edwards : 

"St. Louis, April 24, 1913. 

"In considération of the payment of the sum of ûfty thousand dollars 
($50,000), this day made to B. F. Edwards by the National Bank of Commerce 
in St. Louis, he hereby waives participation in the pension fund, salary for the 
remainder of the year, and ail other elaims against said bank, and agrées not 
to enter the employ or engage in the business of any St. Louis bank or trust 
Company, nor use his influence in behalf of any other bank or trust company, 
prior to December 31, 1913. [Signed] B. F. Edwards." 

This instrument was approved on the last-mentioned date by a 
resolution of the board of directors of the bank, and the money paid 
to Mr. Edwards. On said date Mr. Edwards resigned from the 
bank, and thereafter and during the remainder of that year did not 
enter into the employ or engage in the business of any St. Louis 
bank or ti'ust company. 

~.&z>FoT other cases see same topic & KBT-NUMBER In ail Key-Numbered Digests & Indexes 
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In the year 1900 the board of directors of said bauk, pursuant to 
a resolution of the stockholders, established a pension fund for the 
officers and employés of the bank, the rules and régulations con- 
cerning which weré by the resolution of the stockholders, to be en- 
acted from time to time by the board of directors. Ffursuant to 
said vote of the stockholders, the board of directors thereafter adopt- 
ed certain rules and régulations in référence to said pension fund, 
and among others the following: 

"(a) If the employment bas been continuons for five years, then durlng the 
period of dlsabillty the pensloner shall be pald monthly 10 per cent, of the 
average monthly salary received by hlm during said 5 years of service. If the 
time of employment bas been over 5 years, then 2 per cent, shall be added for 
each fuU year of employment until 25 years or more Is reached, when the 
pensloner shall be pald monthly 50 per cent of the average monthly salary re- 
ceived by hlm during said entlre term of service; but no pension shall month- 
ly exceed 50 per cent, of the average monthly salary for the whole time of 
service. 

"(b) No offlcer or «nployë, vehose connection vclth the bank Is severed before 
the expiration of 25 years of continuons service, for any reason other than 
physlcal dlsablUty, shall receive any beneflt from the fund. 

"(c) Oflacers and employés severlng thelr connection vclth the bank after 25 
years or more of continuons service for any reason wbatever, other than neg- 
lect of duty, shall receive pensions as above provlded, such pensions, however 
to cease if the beneflclary aecepts a position In any other bank or trust Com- 
pany." 

It is claimed, upon behalf of the appellant, that the instrument 
above set forth, signed by Mr. Edwards, approved by the board of 
directors, and purporting to be a contract, was ultra vires the bank, 
that it was without considération and that the payment of the money 
thereunder to Mr. Edwards was a mère gratuity. It is claimed on 
the part of the appellees that the contract was not ultra vires the 
bank, and that it was upon a good and valuable considération. It is 
further claimed by the appellees that the plaintiff cannot maintain 
the présent suit, because he has not shown compliance with equity 
rule No. 27 (198 Fed. xxv, 115 C. C. A. xxv), which reads as follows: 

"Bvery blU brought by one or more stockholders in a corporation agalnst 
the corporation and other parties, founded on rlghts which may properly be 
asserted by the corporation, must be verlfied by oath, and must contaln an al- 
légation that the plalntlfC was a shareholder at the time of the transaction of 
which he complains, or that his share had devolved on hlm since by opération 
of law, and that the suit is not a coUusive one to conf er on a court of the United 
States jurlsdletion of a case of which it would not otherwise bave cognlzance. 
It must also set forth wltb particularity the efforts of the plaintiff to secure 
such action as he désires on the part of the managing directors or trustées, 
and, if necessary, of the shareholders, and the causes of his failure to obtain 
such action, or the reasons for not maklng such effort." 

Two questions présent themselves for considération: First, wheth- 
er the plaintiff can maintain the présent suit ; second, whether there 
was any considération for the payment by the bank to Edwards 
of the $50,000 in question. 

[1J Equity rule No. 27 is the same as former equity rule No. 94, 
with the following clause added to the original rule : "Or the reasons 
for not making such effort." The reason for the rule was twofold. 
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In Del. & Hudson Ry. v. Railway Co., 213 U. S. 435, 29 Sup. Ct. 
540, 53 L. Ed. 862, the court said: 

"The purpose of rule No. 94 hardly needs explanation. It Is Intended to se- 
cure the fédéral courts from imposition upon their jurlsdictlon and recog- 
nlzes the rlght of the eorporate dlrectory to corporate control ; in other words, 
to make the corporation paramount, even when Its rights are to be protected 
or sought through Utigation. Cases in this court hâve Indicated such rlght. 
But the dlrectory may be derelict and the Interests of the stockholders put 
In péril, and a case hence arlses In which the right of protecting the corpora- 
tion accrues to them. Rule 94 expresses prlmarlly the conditions whlch must 
précède the exercise of such rlght, but emergencies may arise la whlch the 
antagonlsm between the dlrectory and the corporate Interest may be unmls- 
takable, and the requlrements of the rule may be dispensed wlth, or, it is more 
accurate to say, do not apply." 

In Hawes v. Oakland, 104 U. S. 450, 26 L,. Ed. 827, four classes 
of cases are given in which, under certain circumstances, a stock- 
holder in a corporation may sustain in a court of equity, in his own 
name, a suit founded on a right of action existing in the corporation 
itself and in which the corporation itself is the appropriate plaintiflf. 
Those classes are: (1) Actions, or threatened actions, by directors 
beyond the authority conf erred upon them by their charter, or other 
sources of organization. (2) Fraudulent transactions by the acting 
managers, in connection with some other party, or among themselves, 
or with other shareholders, as will resuit in serions injury. (3) Where 
the board of directors are acting for their own interests in a manner 
destructive of the corporation itself, or of its stockholders. (4) Where 
a majority of the stockholders are oppressively and illegally pursuing 
a course in the name of the corporation, in violation of the rights of 
the other stockholders. The court in its opinion said (104 U. S. 460,. 
26 L. Ed. 827) : 

"But, in addition to the existence of grlevances whlch call for this kind of 
relief, it is equally important that, before the shareholder is permitted in his 
own name to Instltute and conduet a litigation which usually belongs to the 
corporation, he should show to the satisfaction of the court that he bas ex- 
hausted ail the means withln his reach to obtain, withln the corporation 
itself, the redress of his grlevances, or action in conformity to his wishes. 
He must make an earnest, not a simulated, effort, with the managing body of 
the corporation, to induce remédiai action on their part, and this must be 
made apparent to the court. If tlme permits or has permitted, he must show, 
if he falls with the directors, that he has made an honest effort to obtain ac- 
tion by the stockholders as a Iwdy, In the matter of which he complains. And 
he must show a case, if this is not done, where it could not be done, or it was 
not reasonable to requlre It. The efforts to induce such action as complaln- 
ant désires on the part of the directors, and of the shareholders when that is 
necessary, and the cause of failure In thèse efforts should be stated with par- 
ticularlty, and an allégation that complainant was a shareholder at the tlme 
of the transactions of whlch he complains, or that his shares hâve devolved 
on hlm slnce by opération of law, and that the suit is not a collusive one to 
confer on a court of the United States jurlsdictlon In a case of which it could 
otherwise hâve no cognizance, should be in the bill, which should be verlfled 
by affidavit." 

Hawes v. Oakland was a case where a stockholder in a corporation 

filed a bill, on behalf of himself and other stockholders, to prevent a 

water company from furnishing water to the city of Oakland free 

of charge for ail municipal purposes. He alleged that he had re- 

237 F.— 60 
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quested the board of directors to desist f rom such practice, and tliat 
said board had declined to take any proceedings in the premises. 
The court held that he had not taken the steps necessary to enable 
him to maintain the suit in his own name. The rule laid down 
in Hawes v. Oakland was the foundation of equity rule 94, now new 
equity rule 27, and has been recognized and followed in many cases. 

As illustrative of the cases where the rule has been held to apply, 
and the plaintiff upon the record not shown to be entitled to main- 
tain the suit in his own name, are the foUowing: 

Huntington v. Palmer, 104 U. S. 482, 26 L. Ed. 833. Suit to 
restrain a railway company f rom paying certain taxes alleged to be 
illégal. The bill alleged that the plaintiff had called the attention 
of the board of directors to the matter, and that they refused to act. 
There was no allégation of fraud or bad faith on the part of the 
directors. The court said: 

"There Is no averment of any effort to Invoke the control of the body of the 
stockholders, or any reason why It was not done. Nor Is It made to appear 
that a single stockholder was consulted by the complainant, or has any wish to 
contest the payment of thèse taxes with the state authorltles." 

The rule laid down in Hawes v. Oakland was held to apply. 

Détroit v. Dean, 106 U. S. 537, 1 Sup. Ct. 500, 27 L. Ed. 300, was 
a case brought by a stockholder to restrain the enforcement of a city 
ordinance. Plaintiff was himself a director. The évidence in the 
record showed a désire on the part of the officers to bring the action 
in the fédéral court, and that the refusai of the directors, which was 
alleged, was a pretense. The rule was applied. 

Taylor v. Holmes, 127 U. S. 489, 8 Sup. Ct. 1192, 32 L. Ed. 179, 
was a suit by a stockholder of a corporation whose term of existence 
had expired, to hâve corrected a deed of land. One director only was 
living. It was alleged that he had by his acts rendered himself incom- 
pétent to act. No request had been made to him, and no effort to 
hâve action by the stockholders. The rule was applied. 

Dimpfel v. Railway Co., 110 U. S. 209, 3 Sup. Ct. 573, 28 L. Ed. 
121. Action by two stockholders to hâve certain bonds issued by 
défendant company declared void, and ultra vires the company. No 
demand appeared to hâve been made upon the directors, and no ap- 
peal to the stockholders. The rule was applied. 

Corbus v. Gold Mining Co., 187 U. S. 463, 23 Sup. Ct. 160, 47 L. 
Ed. 256, was a suit by a stockholder to restrain the company from 
paying a license tax. Failure to request the directors to refuse to 
pay was excused on account of their distance from the place where 
plaintiff was. The rule was applied, and the court said in its décision : 

"It must not be understood that a mère technlcal compllance with the 
foregoing rule is sufflclent, and precludes ail Inquiry as to the rlght of the 
stockholder to maintain a bill against the corporation. Thls court will examine 
the bill in its entirety, and détermine whether, under ail the circumstances. 
the plaintiff has made such a showing of wrong on the part of the corpora- 
tion or its officers and injury to himself as will justify the suit. The directors 
represent ail the stockholders, and are presumed to act honestly and according 
to their best judgment for the interests of ail. Their judgment as to any 
matter lawfully conflded to their discrétion may not lightly be challenged by 
any stockholder, or at hla instance submitted for review to a court of equity. 
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The directors may sometimes properly waive a légal right vested In the, cor- 
poration, in the bellef that its best interests wlll be promoted by net inslst- 
ing on such right. They may regard the expense of enforcing the right, or 
the furtherance of the gênerai business of the corporation in determining 
whether to waive or insist upon the right. And a court of equlty may not be 
called upon, at the appeal of any single stockholder, to compel the directors 
or the corporation to enforee every right which it may possess, irrespective 
of other considérations. It is not a trifllng thlng for a stockholder to at- 
tempt to coerce the directors of a corporation to an act which thelr judgment 
does not approve, or to substitute his judgment for theirs." 

Wathen v. Jackson Oil Co., 235 U. S. 635, 35 Sup. Ct. 225, 59 
L. Ed. 395. Suit to restrain compliance wjth a statute alleged to 
be unconstitutional. It was alleged that the directors desired to dis- 
obey the statute, but dared not on account of the penalties. It was 
alleged that the suit was not collusive. Held not sufficient, and the 
rule was applied. 

On the other hand, Greenwood v. Freight Co., 105 U. S. 13, 16 
(26 L. Ed. 961), was a suit to restrain the enforcement of a law which 
in effect annihilated a corporation, and transferred its property. Plain- 
tiff alleged that he had requested the directors of his corporation to 
take steps to assert its rights, and that they had refused to do so. 
Bill set out the resolution of the board of directors, giving its rea- 
sons. The court said: 

"It is sufficient to say that this blU présents so strong a case of the total 
destruction of the corporate existence, and of the annihilation of ail corporate 
powers under the act of 1872, that we think complainant as a stockholder 
cornes within the rule laid down in that opinion, and which authorizes a 
shareholder to maintain a suit to prevent such a disaster, where the corpora- 
tion peremptorily refuses to move In the matter." 

Doctor V. Harrington, 196 U. S. 579, 25 Sup. Ct. 355, 49 L. Ed. 
606, was a suit by a stockholder to set aside a judgment against the 
corporation and a levy and sale thereunder, in favor of Harrington. 
It was alleged that Harrington controlled the action of the stockhold- 
ers, and declined to give plaintifF any redress, or give him an oppor- 
tunity to lay before the board of directors or stockholders the mat- 
ters complained of. This was held sufficient within the rule. 

In the case of Del. & Hudson Ry. v. Railway Co., 213 U. S. 435, 
29 Sup. Ct. 540, 53 L,. Ed. 862, where a stockholder of a lessor cor- 
poration sued for its benefît the lessee, and it was shown that the 
directors of the two corporations were also identical, and that the 
lessee corporation owned or controlled the voting power of sufficient 
stock of tlie lessor corporation to control its action, it was held that 
this was sufficient, without demand for relief upon the board of 
directors, and without efi^ort to obtain relief at a stockholders' meet- 
ing. 

Howard v. National Téléphone Co. (C. C.) 182 Fed. 215. Suit by 
stockholder. Plaintiff alleged that the directors could not take the 
action desired, and that a majority of the stock was antagonistic in 
interest. Held sufficient. 

Corey v. Independent Ice Co. (D. C.) 207 Fed. 459. Action for 
damages under the Sherman Act. Record showed demand on the 
directors, and that such relationship existed between the plaintiff 
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and the other stockholders that effort through them would be useless. 
Held that it showed sufïicient compliance with the rule. 

Hyams v. Cal. & Hecla Mining Co., 221 Fed. 529, 137 C. C. A. 239. 
Bill by stockholder in two corporations to prevent consolidation with 
a third, as contrary to the fédéral and state Anti-Trust Acts. Record 
showed that the suit, if successful, would be against the interests of 
the directors in the two companies, in which plaintîff was a stock- 
holder ; also that the third company held control of the voting power 
of the two companies. Held that it showed sufficient compliance with 
the rule. 

Ogden y;_ Gilt Edge Consol. Mines Co., 225 Fed. 723, 140 C. C. A. 
597. Pétition for intervention in bankruptcy on behalf of a corpo- 
ration by a stockholder. No demand shown on the directors, but the 
record showed that the interests of the directors were antagonistic. 
Held sufficient. 

Ross V. Quinnesec Iron Mining Co., 227 Fed. 337, 142 C. C. A. 33. 
Bill to set aside contract made by a corporation. Bill alleged no de- 
mand on the directors, and the record showed that they were in ab- 
solute control through stock ownership, and that they would benefit 
by the. contract. Held a sufficient showing. 

The bill and record in the présent case disclose the f oUowing f acts : 

That the plaintiff is and since August, 1911, has been, the owner 
of 90 shares of stock in the défendant bank, out of a total of 100,000 
shares ; that in February, 1914, plaintiff and two other alleged share- 
holders wrote a letter to the défendant bank and directors, stating 
that they were and had been for more than a year stocldiolders in 
the bank, calling attention to the payment of $50,000 to Edwards, 
stating that in their opinion such payment was beyond the power of 
the bank or said board, and asking the rescission of the action, and 
the institution of proceedings to recover said amount from Edwards, 
and that the board refused to cause suit to be brought. It is not 
shown what reason, if any, the board had for the refusai. No fur- 
ther correspondence was had with the board, or efforts made with 
that body. Plaintiff further allèges that the suit is not a coUusive one, 
and that the plaintiff believes that neither the bank nor the board of 
directors will take action in the direction requested by the plaintiff. 

It appears from the record that à meeting of the stockholders 
intervened between the time of the payment to Edwards and the let- 
ter by the plaintiff to the directors, and that plaintiff was a stock- 
holder at the time of the meeting. It is not shown that any attempt 
was made to bring the matter to the attention of the stockholders 
at this meeting, and no showing is made why this was not done. The 
record does not show that any attempt was made to - bring about 
action by the stockholders in regard to the matter, or to call it to 
their attention. In May, 1914, the plaintiff alone brought the présent 
suit. There is no claim of fraud or of bad faith on the part of the 
directors. There is no showing that the directors hold or hâve ever 
held a controUing, or even a large, interest in the stock of the bank. 
There is no showing that the directors receivcd any benefit from the 
payment made, or that they would lose anything by a successful out- 
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come of a suit, if brought by the corporation to recover the money paid 
to Edwards, or that their interests were in any way antagonistic to 
those of the corporation, or of the plaintiff. There is no showing that 
any of the stockholders were antagonistic to the bringing of such suit, 
or that the interests of the other stockholders were in any way antago- 
nistic to the interest of the plaintiff. 

The question of the right of the plaintiff to maintain this suit was 
first urged by motion, and again upon the trial of the cause. Oppor- 
tunity was expressly given by the trial court to plaintiff to amend 
his complaint, and to make further showing in accordance with equity 
rule 27. Plaintiff expressly declined to amend or make further show- 
ing, on the ground that he considered it unnecessary. 

If it be conceded that the establishment of the pension fund was 
within the power of the corporation, then the questions of whether 
Edwards had a right to participate therein, and whether the directors 
acted wisely in recognizing and compromising his claim, are questions 
properly belonging to the directors for décision, and, in the absence 
of fràud or bad faith, will not be inquired into by courts upon the 
suit of a single stockholder. If the question whether the corpora- 
tion had the right to establish the pension fund is sought to be deter- 
mined, then clearly, since the stockholders had authorized its estab- 
lishment and directed the board of directors to carry out the plan, 
it could hardly be expected that the directors, at the request of one 
or two stockholders, would bring suit to hâve the whole pension plan 
fund declared invalid. The matter would be one pre-eminently for 
the considération of the stockholders as a body, and the objection 
of the plaintiff to the pension fund plan should first hâve been brought 
to the attention of that body for redress of any wrong that he claims 
to hâve suffered. This is not an emergency suit, and no irréparable 
injury is threatened. Indeed, the wrong, if any, was committed long 
prior to the commencement of the suit. The extent of the damage 
which plaintiff suffered, if any wrong was committed, was about 
$45. The record présents a case where the plaintiff has not shown 
himself entitled to maintain the suit under equity rule 27, and the 
decree might well be affirmed on this ground alone. We hâve con- 
cluded, however, not to rest the décision solely upon this ground. 

Turning to the merits: Plaintiff claims that the payment of the 
money to Edwards was purely gratuitous. Défendant claims that 
the payment was pursuant to the contract above set out. Plaintiff 
claims that there was no considération for the contract. The ques- 
tion of adequacy of considération is not open for discussion under 
•the pleadings. If there was any considération for the contract, plain- 
tiff's attack upon it must fail. The items of considération claimed 
are four in number: (1) Waiver of participation in the pension fund. 
(2) Waiver of salary for the remainder of the year. (3) Waiver of 
ail claims against the bank. (4) An agreement not to enter into the 
employ, or engage in the business of any St. Louis bank or trust 
company, nor use his influence on behalf of any other bank or trust 
Company, prior to December 31, 1913. 

As to the waiver of a pension. It seems clear under the évidence 
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that Edwards had a claim to a pension. He had been in the service 
of the bank more than 25 years. Paragraph (c) of the pension provi- 
sions provides: 

"Offlcers and employés severing thelr connection with the bank after 25 
years or more of continuons service for any reason whatever, other than neg- 
lect of duty, shall reeelve pensions as above provlded, such pensions, however, 
to cease if the beneflclary accepts a position in any other bank, or trust 
Company." 

The contention of plaintifï that Edwards severed his connection with 
the bank by reason of neglect of duty is without évidence to support 
it. The statement made by the bank examiner, which was read into 
the minutes of the board of directors at their meeting July 24, 1912, 
which minutes were offered in évidence by plaintiff, objected to on the 
part of the défendant, and the objection sustained by the trial court, 
does not prove or tend to prove that there had been any neglect of 
duty on the part of Edwards. It simply calls attention to the fact 
that for some spécifie reasons the government had demanded a sépara- 
tion of Edwards from the bank, but thèse spécifie reasons were not 
stated. No mention is made of negleci of duty, and there may hâve 
been many reasons quite apart therefrom. Neglect of duty will not be 
presumed, and the évidence in the record does not support such a con- 
clusion. 

There being a valid claim to a pension «an the part of Edwards, it was 
"within the powers of the board of directors to compromise it. At what 
figure it should hâve been compromised is not open to inquiry under 
the pleadings in the case. The only real question, therefore, as to this 
alleged item of considération, is whether the establishment of the pen- 
sion fund itself was within the powers of the bank. It is elementary 
that the corporate powers of a national bank, as well as of other cor- 
porations, are of two classes: (1) Those expressly granted; and (2) 
those impliedly granted, as reasonably incident and necessary to the 
carrying out of the powers expressly granted. The former hâve to do 
largely with the main business objects and purpose of the corporation ; 
the latter largely with the means and methods of attaining those objects 
and carrying out those purposes, The former are determined once and 
for ail by the language of the charter or the fundamental law; the 
latter may change according to time, place, and surrounding circum- 
stances. The test of the former is whether they are found in the 
words of the charter or law; the test of the latter is whether they 
are f airly incident to the former, and reasonably necessary to carrying 
them out. 

[2] In determining whether a given act is within the former, the 
judgment and actions of the directors and stockholders hâve no légal 
•weight or bearing. In determining whether a given act is within the 
latter, the judgment of the directors and stockholders, while not con- 
clusive, is entitled to considération. Morse on Banks and Banking, § 
54; Machen, Modem Law of Corporations, vol. 1, §§ 68, 87-90; 
Thompson on Corporations (2d Ed.) §§ 2100-2129. 

[3] In Burnes v. Burnes, 137 Fed. 781, 70 C. C. A. 357, this court 
said, speaking of the implied powers of a private corporation : 
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"While the powers of a corporation are limited to thoseexpressly granted 
and those f alrly incidental thereto, they include the latter as oompletely as the 
former, and they always Include the indispensable and the suitable means to 
exercise the granted powers." 

In Colorado Springs Co. v. American Publishing Ce, 97 Fed. 843, 
38 C. C. A. 433, this court said, in speaking of the same subject: 

"To sustain an act done by a private corporation as a valid exercise of cor- 
porate power, it is only necessary, where the act is not challenged by the state, 
to show that the act in question was not prohibited by the company's charter, 
and that it had a natural and reasonable tendency to aid in the accomplish- 
ment of one or more of the objects for which the corporation was created." 

That the word "necessary," when used in référence to implied pow- 
ers, does not mean indispensable, and is not to be given a narrow, re- 
stricted meaning, it is only necessary to refer to McCulloch v. Mary- 
land, 4 Wheat. 316, 413, 414, 4 h. Ed. 579. 

The foregoing principles hâve been applied by the courts in almost 
numberless cases: As applied to acts and contracts by railroad com- 
panies, see, as illustrative, Green Bay Ry. Co. v. Union Co., 107 U. S. 
98, 2 Sup. Ct. 221, 27 L. Ed. 413; Railway Co. v. Keokuk Co., 131 U. 
S. 371, 9 Sup. Ct. 770, 33 L. Ed. 157, and Jacksonville, etc., Ry. Co. v. 
Hooper, 160 U. S. 514, 16 Sup. Ct. 379, 40 L. Ed. 515. In the last case, 
the court quoted approvingly the foUowing language of Lord Chan- 
cellor Selbome in référence to the doctrine of ultra vires, as f ollows : 

"This doctrine ought to be reasonably, and not unreasonably, understood and 
applied, and that whatever may fairly be regarded as incidental to, or con- 
sequential upon, those things which the Législature has authorized, ought 
not, unless expressly prohibited, to be held, by judicial construction, to be 
ultra vires." 

The court said: 

"In the application of the doctrine the court must be influenced somewhat 
by the spécial circumstances of the case." 

As applied to relief associations formed by railway companies in 
connection with the care and treatment of their employés while injur- 
ed, the same principles hâve been applied by the courts. State v. Pitts- 
burg, etc., Ry. Co., 68 Ohio St. 9, 67 N. E. 93, 64 L. R. A. 405, 96 Am. 
St. Rep. 635 ; Harrison v. Railway Co., 144 Ala. 246, 40 South. 394, 6 
Ann. Cas. 804; Maine v. Ry. Co., 109 lowa, 260, 70 N. W. 630, 80 N. 
W. 315. 

As applied to acts of business corporations, Ft. Worth City Co. v. 
Smith Bridge Co., 151 U. S. 294, 14 Sup. Ct. 339, 38 L. Ed. 167; 
Burnes v. Bûmes, supra; Colo. Spgs. Co. v. Am. Pub. Co,, supra; 
Schaeffer Piano Mfg. Co. v. National Fire Ext. Co., 148 Fed. 159, 78 
G. C. A. 293 ; Steinway v. Steinway & Sons, 17 Mise. Rep. 43, 40 N. Y. 
Supp. 718. In the last case, the principles were applied where funds 
of a corporation were used in the establishment of a free library and 
f ree baths for its employés. 

A?, applied to a national bank, see Brown v. Schleier, 118 Fed. 981, 
55 C. C. A. 475, in which this court held that it was within the power 
of d national bank to erect a building for its own use, and that in so 
doing it was not limited to the construction of a building to be used 
solely for itself . 
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As applied to the grantihg of a pension by a bank to the relatives of 
a deceased employé, see Henderson v. Bank, Law Reports, 40 Chanc. 
Div. 170. Counsel îor appellant, in commenting upon this last case, 
lays stress upon the fact that the stockholders gave authority to the 
directors to grant this pension. It must not be lost sîght of that in the 
instant case the pension fund was established by jexpress authority of 
the stockholders. It àppears from the record that at a regular meeting 
of the stockholders on the 9th day of January, 1900, the foUowing reso- 
lution was duly passed by the stockholders : 

"Be It resolved that the board of directors of the National Bank of Com- 
merce in St. Louis be, and they are hereby empowered to set aside from the 
net earnlngs of the bank annually, after flrst deductlng losses and a sum 
equal to 6 per cent, of the capital, surplus, and undivided profits as the 
latter appears at the beglnning of the year, such a sùm as they may deem 
proper, not to exceed one-tenth of the remalnder of sald net profits, for the 
purpose of creatîng, an oflieers* and employés' pension fund and an oflicers' 
and employés' profit participation fund, under such rules and régulations 
as may from time to tlme be enacted by said board.*' 

[4] As we hâve seen above, appellant is not in a position to attack 
the action taken by the board of directors in référence to Edwards' 
claim of a pension, uniess appellant can show that the pension plan as 
a whole was void. The burden is upon app>ellant to show this, for the 
same presumption of legality which attends the acts of a natural person' 
attends the acts of a corporation, uniess they are plainly and upon their 
face outside the powers of the corporation. Acts taken by corpora- 
tions are presumed, in the absence of- évidence to"the contrary, to be 
within either the express or implied powers of the corporation. 
Thompson on Corporations (2d Ed.) § 2120, uses the foUowing lan- 
guage in référence to acts by a corporation : 

"A person who questions such transactions cannot assume either that 
the corporation had no power to act, or that in the glven transaction the 
corporation exceeded Its power, and that hence It must show that the 
transaction was within the scope of its powers. Predsely the opposite rule 
obtalns. The maxim, 'omnla acta rite esse prwsumuntur,' applies to the 
transactions of corporations as well as to indivlduals." 

See, also, Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693. 

Even if it were possible, it would serve no usef ul purpose to enumer- 
ate specifically the implied powers of a private corporation, whether 
engaged in the business of carrying on a railroad, a bank, or other busi- 
ness. In relation to the subject of employés only, numerous questions 
arise : What shall be the number of employés ? What the amount of 
their salaries? Shall they be paid weekly or monthly? What shall 
be their hours of service? Shall they be paid for overtime work? 
Shall they be allowed vacation periods, and, if so, to what extent? 
Shall they receive pay during such periods of vacation ? Shall they be 
paid during absence caused by sickness, and, if so, during what period 
of time? Where the employés are numerous at a given place, shall a 
lunch counter be provided and operated at cost, for the benefit of the 
employés? Shall hospital benefits be provided for sick or disabled 
employés ? 

There can be no doubt that thèse are matters relating to the internai 
management of the corporation, and as such within its implied powers 
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for détermination. Can any valid distinction be drawn between the 
above matters and the establishment of a pension fund, in proper cases 
and under proper circumstances ? May not this, under proper cir- 
cumstances, as well as the former matters, hâve a direct and reason- 
ably necessary bearing upon the successf ul carrying out of the business 
of the corporation, upon the class of employés likely to be obtained, 
upon the character of the service likely to be rendered, and upon the 
length of such service and the loyalty of the employés ? 

The tests in regard to ail such matters are : Is the act or transaction 
prohibited by the charter or other law ? Is the act or transaction rea- 
sonably suitable and necessary for the carrying on of the business for 
which the corporation was created and organized? Is the act or trans- 
action performed in good faith, or as a mère cloak to some illégal or 
fraudulent act? 

[5] In the instant case, the burden resting upon the appellant to 
shovir the invalidity of the action taken by the stockholders in establish- 
ing the pension fund, or the invalidity of the action taken by the board 
of directors in référence to Edwards' claim to a pension, has not been 
sustained. The cases cited by appellant are cases involving the ques- 
tion whether certain transactions were within the express powers of 
the bank in question. None of them involved the question whether 
the given act or transaction was within the implied powers of the bank. 
Indeed, several of the cases recognize that if the particular transaction 
under considération was performed incidentally, and not as part of the 
main business of the bank, it would hâve been held valid. Such, for 
■example, was the case of Califomia Bank v. Kennedy, 167 U. S. 362, 
17 Sup. Ct. 831, 42 L. Ed. 198, where the court held : 

"The statutes of the United States relatlng to the organlzatlon and powers 
■of national banks prohibît such hanks from purchasing or subscribing to the 
«tock of another corporation, although they may, as incidental to the power to 
loan money on personal security, accept stock of another corporation as col- 
latéral, and thus become subject to llabillty as other stockholders." 

The same is true of First National Bank v. Converse, 20Q U. S. 425, 
26 Sup. Ct. 306, 50 L. Ed. 537. 

What we hâve said relative to the burden resting upon appellant as 
to the pension matter, applies equally to the other items of considéra- 
tion stated in the çontract above mentioned by Edwards with the bank. 
The défendants were not called upon to show that the waiver of claims 
against the bank by Edwards constituted a good and valuable considéra- 
tion, in other words, to show that there were such claims and their 
<:haracter ; but the burden rested upon the plaintifï, under the plead- 
ings, to show that there were no claims, if this were the fact. 

The agreement in the çontract by Edwards not ta enter the employ 
of any other St. Louis bank or trust company during a certain period 
was also, in view of ail the circumstances, a valid item of considéra- 
tion. 

[8] The claim that this provision of the çontract was against public 
policy, as in restraint of compétition, does not require discussion. The 
restraint was limited as to time, limited also as to place, and no public 
interest was involved. Limited restraints, under such circumstances. 
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have frequently been held valid. Gibbs v. Baltimore Gas Co., 130 U, 
S. 396, 9 Sup. Ct. 553, 32 h. Ed. 979; Cincinnati Packet Co. v. Bay, 
200 U. S. 179, 26 Sup. Ct. 208, 50 L. Ed. 428; Harrison v. Glucose 
Sugar Refining Co., 116 Fed. 304, 53 C. C. A. 484, 58 L. R. A. 915; 
Knapp V. S. Jarvis Adams Co., 135 Fed. 1008, 70 C. C. A. 536. 

In our opinion, the appellant has failed to show that the payment to 
Edwards was a mère gratuity, and has failed to show that the contract 
made by him was either ultra vires the corporation or the board of di- 
rectors. 

The judgment and decree of the court below is afErmed. 



SOUTHEEN PAC. CO. V. CALIFORNIA ADJUSTMENT CO.* 
(Circuit Court of Appeals, Nlnth Circuit. November 6, 1916.) 

1. CoNSTiTUTioNAL Law <§=»%, Ncw, vol. 4 Key-No. Séries — Caeeiebs — Statb 

Régulation of Rates — Paetial Invalidity. 

Const. Cal. art 12, § 21, prlor to Its amendment in 1911, provlded: "No 
discrimination In charges or facillties for transportatlon shall be made 
by any railroad * ♦ • company between places or persons, or In the 
facillties for the transportatlon of the saœe class of frelght or passengers 
wlthm thls State, or comlng from or golng to any other state. Persons 
and property transported over any railroad * • * shall be dellvered 
at any station * * • at charges not exceeding the charges for the 
transportatlon of persons and property of the same class, In the same 
direction, to any more distant station, • » • " j£eld that, concedlng 
that the flrst clause might be held InvaJld as applying to Interstate com- 
merce, its invalidity could not be imputed to the second clause, which 
contalned no référence to the other, or to Interstate commerce, and must 
be construed to apply only to intrastate commerce. 

2. Cabeœbs ®=»2CI2 — DiscsmiNATioN in Rates — Riqht of Action bt Ship- 

PER. 

Where a state Constitution or statute prohlbits carriers from discriml- 
natlng in rates by charging a higher rate for a short than for a long 
haul, a shipper, who has been discrimlnated agalnst In violation of such 
provision, has a right of action to recover the excess pald by hIm over 
the long haul rate. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 906-915; Dec. 
Dlg. <S=3202.] 

3. Cabbiebs <©=»202 — Disckimination in Rates — Right of Action by Ship- 

PEE. 

By St Cal. 1909, p. 499, St. 1911, p. 13, and St. 1911 (Ex. Sess.) p. 18, a 
person Injured by a carrier by charging a higher rate for a short than 
for a long haul, In violation of thelr provisions, is expressly glven a 
right of action to recover hls damages. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 906-915; Dec. 
Dlg. <S=>202.] 

4. Caeeieks ®=>12(3) — Constitutional Lavc <S=>298(2)— Due Pbocess of Law 

— Dépeivation of Pbopebtt — State Régulation. 

A provision of a state Constitution prohibitlng common carriers from 
charging more for a short than for a long haul does net force the 
adoption by a carrier of unreasonably low rates to compétitive points, and 
Is not In violation of the fédéral Constitution, as deprlvlng it of Its prop- 
erty wlthout due process of law, because, If the carrier voluntarlly adopts 

, 4=s>F0T otber casaa see eame toptc & KEY-NVMBER In aU Key-Numbered Dlgesti A Indexée 
•Rebearlng denied February 13. 1917. 
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such rates, It Is compelled to make correspondlng rates to intermedlate 
points. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 9, 15-20; Dec. 
Dig. <g=>12(3) ; Constitutlonal Law, Cent. Dig. § 847 ; Dec. Dig. <S=>2»8(2).] 

5. 0AEEIEB8 ®=9202 — Excessive Charges — Action to Recoveb. 

Payments made to a raiiroad company for f reight charges are payments 
under compulsion, and if in excess of lawful rates the excess may be 
recovered, although no protest was made at the time of payment. 

[Ed. Note. — For otlier cases, see Carriers, Cent. Dig. §§ 90&-915; Dec. 
Dig. ©=202.] 

6. Cabriers <®=>12(3) — Discrimination in Kates — State Régulation. 

Const. Cal. art. 12, § 21, as amended October 10, 1911, contalns the 
provision o£ ttie old section prohlbiting carriers from cbarglng a higlier 
rate for a stiort tban for a long baul, but furtber provides that on 
application a carrier "may In spécial cases after investigation" be au- 
thorized by the state Raiiroad Commission to charge less for a longer 
than for a shorter haul, and that the Commission may prescribe the 
' extent to whlch the carrier may be relieved from the prohibition, Held, 
that orders of the Commission permitting railroads to file schedules wlth 
applications for desired changes in rates, and to continue rates then In 
force pendlng investigation, did not legalize rates subsequently charged 
in violation of the constitutlonal prohibition; it not appearing that the 
Commission ever investigated or approved such discriminations. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 9, 15-20; Dec. 
Dig. <®=>12(3).] 

7. Carriers i®=>12(3) — Powers of Législature — CoNSTixaTioNAL Limitation. 

A further provision of such constitutlonal amendment, conferrlng upon 
the Législature plenary power to confer on the Raiiroad Commission 
additional powers "whlch are not Inconsistent with the powers conferred 
• * * in this Constitution," cannot be construed to authorize the Légis- 
lature to confer power on the Commission to relieve a carrier from the 
long and short haul provision of section 21, otherwise than in the manner 
thereln prescribed. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 9, 15-20; Dec. 
Dig. (S=5l2(3).] 

8. Carriers <g=>202 — Excessive Chabges — Right of Action for Recovert. 

Public Utilities Act Cal. (St. 1911 [Ex. Sess.] p. 18) § 71, whlch 
provides that when complaint is made of any rate or charge, and the 
Commission bas found after investigation that the rate or charge was 
excessive, it may order réparation, does not apply to a rate charged by a 
carrier in violation of the long and short haul clause of the state Consti- 
tution, whlch présents no question for détermination by the Commission, 
but such case is governed by section 73(a) of the act, whlch gives a right 
of action for damages or Injury resulting from the violation by any public 
utUity of any provision of the Constitution or statutes of the state. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 906-915 ; Dec. 
Dig. <S=>202.] 

Ross, Circuit Judge, dissentlng in part 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action at lawr by the California Adjustment Company against the 
Southern Pacific Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

For opinion below, see 226 Fed. 349. 

The plaintiff in error seeks to reverse a judgment of the court below, ren- 
dered in favor of the défendant In error for the sum of $3,928.01. The parties 

A=»For otbar cases se* sune toptc & KEY-NUMBER In ail Kejr-Numbered Dlgests & Indexes 
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wIU be hetein named plalntMC and défendant, as In the court below. The 
complaint contalns 120 counts; eacli being on a clalm assigned to the plaln- 
tiff, and each alleging that the asslgnors of the plalntlfC sent vai-ious shipments 
over the defendant's rallroad Une from San Francisco or Los Angeles to cer- 
tain intermedlate stations, for whlch they were charged a hlgher rate than 
the charge then made by the défendant for transportatlon In the same direc- 
tion on the same amount and class of property from the point of shlpment 
to Los Angeles or San Francisco. The amount for whlch judgment was de- 
manded on each count was the différence between the greater charge for the 
short haul and the lesser charge for the long haul In the same direction. The 
counts In the complalnt fall Into two groups: First, the counts upon the 
charges coUected prlor to October 10, l&ll, the date when article 12 of the 
Callfornla Constitution was amended; and, second, counts upon the charges 
coUected after that date. 

Section 21, art 12, as It existed prior to the amendment of October 10, 
1911, was as follows: "No discrimination In charges or facUItles for transpor- 
tatlon shall be made by any rallroad or other transportatlon company tte- 
tween places or persons, or in the facilities for the transportatlon of the same 
classes of freight or passengers within this state, or coming from or going 
to any other state. Persons and property transported over any rallroad, or 
by any other transportatlon company or indlvldual, shall be deUvered at any 
station, landing, or port, at charges not exceeding the charges for the trans- , 
portation of persons and property of the same class, in the same direction, 
to any more distant station, port, or landing. Excursion and commutation 
tickets may be issued at spécial rates." 

As amended on October 10, 1911, section 21 reads as follows: "No discrimi- 
nation in charges or facilities for transportatlon shall be made by any rall- 
road or other transportatlon company between places or persons, or in the fa- 
cilities for the transportatlon of the same classes of freight or passengers 
within this state. It shall be unlawful for any rallroad or other transporta- 
tlon company to charge or receive any greater compensation in the aggregate 
for the transportatlon of passengers or of like kind of property for a shorter 
than for a longer distance over the same Une or route in the same direction, 
the shorter being included within the longer distance, or to charge any greater 
compensation as a through rate than the aggregate of the intermedlate rates : 
Provided, however, that upon application to the Rallroad Commission provided 
for in this Constitution such company may, In spécial cases, after Investi- 
gation, be authorized by such Commission to charge less for longer than for 
shorter distances for the transportatlon of persons or property, and the Rall- 
road Commission may from timè to time prescril)e the extent to whlch such 
company may be relleved from the prohibition to charge less for the longer 
than for the shorter haul. • * *." 

Section 22 contalns the foUowing: "No provision of this Constitution shali 
be construed as a limitation upon the authority of the Législature to confer 
upon the Rallroad Commission addltlonal powers of the same kind or différ- 
ent from those conferred herein whlch are not inconsistent wlth the power* 
conferred upon the Rallroad Commission in this Constitution, and the au- 
thority of the Législature to confer such addltlonal powers Is expressly de- 
clared to be plenary and unlimited by any provision of this Constitution. The 
provisions of this section shall not be construed to repeal in whole or in part 
any existing law not inconsistent herewith, and the 'Rallroad Commission 
Act' of this state, approved February 10, 1911, shall be coflstrued with référ- 
ence to this constltutionai provision and any other constitutional provision 
hecoming operative concurrently herewith. And the said act shaU hâve the 
same force and effect as if the same had been passed after the adoption of 
this provision of the Constitution and of ail other provisions adopted concur- 
rently herewith, except that the three commlssloners referred to in said act 
shall be held and construed to be the flve commlssloners provided for herein." 
As to the flrst group of claims — that Is, those on charges coUected prior to 
October 10, 1911 — it was claimed by the plaintiff, and held by the court below, 
that the Commission was powerless to flx, and the carrier was powerless to- 
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charge, rates In contravention of the prohibition of the Constitution, and that, 
if the Commission assumed to Sx such rates, the act was vold, and cast no ob- 
ligation upon the carrier to obey its order, and afforded no protection for 
its act. As to the second class of clalms, it was claimed by the plalntlff, and 
ruied by the court below, that when the amendment of October 10, 1911, took 
effect, ,all rates vlolative of the long and short haul clause in section 21, art. 
12, as then amended, still remalned illégal to the extent that the greater 
charge for the shorter distance exceeded the lesser charge for the greater dis- 
tance, and that the défendant could not be relieved from the lllegality unless 
It filed a pétition for such relief, and an investigation was had by the Call- 
fornia Commission, and the extent was prescrlbed to whlch it might be re- 
lieved from the prohibition against discrimination between long and short 
hauls, and that, pendlng such détermination of the Commission, the rates ex- 
isting on October 10, 1911, which were vlolative of the amended section 21, 
furnished ground of action for the collection of excessive rates in favor of any 
one who paid them. 

Henley C. Booth, Frank B. Austin, and George D. Squires, ail of 
San Francisco, Cal. (Wm. F. Herrin, of San Francisco, Cal., of 
counsel), for plaintiff in error. 

Hoefler, Cook, Harwood & Morris and Alfred J. Harwood, ail of 
San Francisco, Cal., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). 
[1] The défendant contends that the constitutional provision as it 
existed from 1879 until October 10, 1911, is invalid, because in terms 
it attempts to regulate interstate commerce, and the attempt so to regu- 
late interstate commerce is so intermingled with the other provisions 
that it cannot be presumed that the section would hâve been adopted if 
the invalidity of the first portion thereof had been known, and that 
therefore the vi^hole section falls. It is true that the first clause of sec- 
tion 21 expressly refers to freight and passengers within the state, or 
coming from or going to any other state, and as to such freight and pas- 
sengers it prohibits discrimination in charges or facilities for transpor- 
tation. Conceding that that clause of the section may be held invalid as 
applying to interstate commerce, its invalidity cannot be imputed to the 
second clause, or the long and short haul clause, for that portion of the 
section does not dépend upon or refer to the first clause, and it con- 
tains no référence to interstate commerce. No ground is perceived for 
holding that provision unconstitutional. It was unnecessary to its 
validity that it should contain in express terms a limitation of its pro- 
visions to the borders of the state. It is sufficient if it may be so con- 
strued. 

The décision in Wabash, etc., Ry. Co. v. Illinois, 118 U. S. 557, 7 
Sup. Ct. 4, 30 L. Ed. 244, cited by défendant, does not, we think, sus- 
tain its contention. That was a case in which the Suprême Court held 
unconstitutional, as interfering with interstate commerce, a provision 
of the statute of Illinois not unlike the long and short haul provision 
of the Constitution of California. But the Suprême Court held the act 
unconstitutional for the express reason that the Suprême Court of 
Illinois, in construing it, had given it an interprétation which made it 
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àpply to commerce between the states, a construction which the Su- 
prême Court of the United States declared itself bound to accept. But 
that court said: 

"It might admit of question wbether the statute of Illinois, now under con- 
sidération, -was designed by Its framera to afïect any other class of transpor- 
tatloB than that which begins and ends wlthin the limits of the state." 

In the Employers' Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 
L,. Ed. 297, the court held an act addressed to ail common carriers en- 
gaged in interstate commerce, imposing a liability on them in favor 
of any of their employés, whether the employés were engaged in inter- 
state commerce or not, of necessity includes subjects whoUy outside 
the power of Congress. The court held the whole act unconstitutional, 
and was moved thereto by two considérations : First, because the pro- 
visions of the statute were dépendent and indivisible; and, second, 
because to give effect to the act only so far as it was addressed to in- 
terstate commerce would be to discriminate between the states and the 
territories and the District of Columbia. The court said : 

"Where a statute contalns provisions which are constitutlonal and others 
which are not, effect may be glven to the légal provisions by separating them 
ffom the illégal But thls appUes only to a case where the provisions are sep- 
arable, and not dépendent one upon the other, and does not support the con- 
tention ttiat that which is indivisible may be dlvided. Moreover, even in a 
case where légal provisions may be severed from those which are Illégal, In 
order to save the rule applies only where It Is plaln that Congress would hâve 
enacted the législation wlth the imconstltutional provisions ellmlnated." 

In Attorney General v. Rutland R. R. Co., 86 Vt. 328, 85 Atl. 654, 
cited by the défendant, the court had under considération a statute 
which related to the right of railroads to charge demurrage on f reight 
cars held by a consignée for the purpose of unloading, the prohibition 
of the statute being that no railroad doing business in the state should 
charge, collect, or receive any demurrage charge on f reight received at 
any station in the state until four days after notification to the con- 
signée. The court, in view of the fact that a freight car might con- 
currendy be an instrument of interstate and intrastate commerce so 
frequently as to be a matter proper of notice in determining the ques- 
tion which was presented, and that the statute could not be applied to 
local trafic, without in many instances directly affecting interstate 
traffic, held that the invalid portion of the statute could not be elimi- 
nated without striking out or inserting words. The court said : 

"The efCect is not to be determlned on the basls of striking out or dlsre- 
garding some of the words in the statute, nor by inserting others not there. 
It is not withln the judlcial province to give the words used a broader or a 
narrower meanlng than they were manifestly Intended to bave, in ordèr to 
bring the scope of the statute wlthin the constitutlonal power of the Légis- 
lature to enact." 

In the case at bar, in order to give effect and validity to the long and 
short haul clause, it is unnecessary to disregard words, or to insert 
words, or to broaden or narrow the meaning of the terms used. To 
the argument that the people would not hâve adopted a constitutional 
provision against discrimination, if they had known that it could apply 
only to intrastate traffic, the answer is that, since the people admittedly 
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realized the evils of discrimination, it may be assumed that they would 
hâve sought to correct as much of that evil as lay in their power, and 
would hâve adopted a provision which would at least prevent discrimi- 
nation on traffic within the borders of their state. 

[2] It is contended that the plaintifï had no right of action for the 
recovery of the différence between the greater charge for the short 
haul and the lesser charge for the long haul, because no such right of 
action existed at common law, and no such right of action has been 
conferred by the Constitution or statutes of California. The défendant 
cites the case of Cowden v. Pacific Coast S. S. Co., 94 Cal. 470, 29 Pac. 
873, 18 L. R. A. 221, 28 Am. St. Rep. 142, a case in which the plaintifï 
sought to recover damages for discrimination in freight rates by sea 
between San Francisco and San Diego, alleging that thé steamship 
Company had favored a certain other shipper by charging him 12J4 
per cent, less than it did the plaintifï for freight On the same character 
and quantity of goods. The court, in view of the fact that there was 
no statutory or constitutional provision relating to the matter, and that 
there was nothing in the common law to hinder a carrier from carry- 
ing for favored individuals at an unreasonably low rate, or even gratis, 
and the fact that the plaintiflf had not alleged that the charge made 
was unreasonable, held that the plaintifï had no cause of action. That 
conclusion was influenced largely by the décision in Great Western R. 
R. Co. V. Sutton, 4 Eng. & Ir. App. 238, a case in which Mr. Justice 
Blackburn had said that at common law a person holding himself out 
as a common carrier of goods was not under any obligation to treat ail 
customers equally, and that ail that the law required was that he should 
not charge any more than was reasonable. But in that case the court 
had under considération the efïect upon the common law of an act of 
Parliament fixing charges for railroad carriage and requiring uni- 
formity of freight rates for goods of like description and quantity con- 
veyed along the railway under like circumstançes. The action was for 
money had and received to recover charges alleged to hâve been im- 
properly made against the plaintifï. Mr. Justice Blackburn said : 

"The défendants may, subject to the limitations of their spécial acts, charge 
what they think fit, but not more to one person than they, during the same 
time, charge to others under the same circumstançes. And I think It foUows 
from thls that if the défendants do charge more to one person than they, dur- 
ing the same time, charge to others, the charge Is, by virtue of the statute, ex- 
tortionate. And I think that the rights and remédies of a person made to 
pay a charge beyond the limit of equality imposed by the statute on railway 
conipanies acting as carriers on their Une must be preclsely the same as 
those of a person made to pay a charge beyond the llmit imposed by the com- 
mon law on ordinary carriers as being more than was reasonable." 

This quotation from the opinion in that case is directly in point in 
the présent case, and it marks the vital distinction between Cowden v. 
Pacific Coast S. S. Co., and the case at bar. In the case at bar the 
obligation to refund is not based upon the common-law rule against 
unreasonable charges, but is based upon the common-law rule which 
requires the repayment of money which has been received in violation 
of an express statutory obligation, as in the case of Great Western 
Railway Co. v. Sutton. In harmony with this view is Louisville & N. 
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R. R. Co. V. Walker, 110 Ky. 961, 63 S. W. 20, in whîch the court held 
that a railroad company which charges more for a short than for a 
long haul, in violation of the constitutional provisions of that state, is 
liable to the shipper for the excess charged, "as he whose money is 
taken from him illegally is to that extent damaged." And in Louisville 
& Nashville Rd. Co. v. Eubank, 184 U. S. 27, 22 Sup. Ct. 277, 46 L. 
Ed. 416, the court assumed without question the right of the plaintifï 
to sue for and recover the excess of payments made under like circum- 
stances as in the case last cited from Kentucky. 

The différence between the case at bar and Penna. R. R. Co. v. Inter- 
national Coal Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 L. Ed. 1446, Ann. 
Cas. 1915A, 315, and Knudsen & Co. v. M. C. Ry., 148 Fed. 969, 79 
C. C. A. 46, is that in those cases the damage to the plaintiff did not 
appear from the act of discrimination itself ; the court holding that 
the fact that some other shipper was charged less than the lawful rate 
did not entitle the plaintiff to hâve its property transported for the 
same unlawful rate, and that the measure of damages did not appear 
upon proof alone of the discrimination. In the case at bar the measure 
of damages does distinctly appear. The effect of the constitutional 
provision is to fix a measure of charge and that measure is the charge 
which is actually made for the longer haul. Any charge in excess of 
that for a shorter haul is by the amount of the excess illégal, and each 
violation of that provision fumishes the measure of the shipper's dam- 
age therefor. 

[3] In addition to stating a cause of action under the common law, 
we think that the complaint states an action for damages under the 
statutes of California. Act 1909 (Laws 1909, p. 499) ; Act 1911 (Laws 
1911, p. 13); and Public Utilities Act (Lavirs Extra Session 1911, p. 
18). The acts of 1909 and 1911 expressly prohibit discrimination of 
ail kinds, and provide that the offending carrier shall be liable to the 
person or persons, firm, or corporation injured thereby for the dam- 
ages sustained in conséquence thereof. And the Public Utilities Act 
provides that if any carrier shall do any act f orbidden, or declared to be 
unlawful by the statute, it shall be liable to the person damaged thereby 
for ail loss, damage, or injuries sustained by such person, and that an 
action to recover such loss, damage, or injury may, be brought in any 
court of compétent jurisdiction. One of the rights of action expressly 
recognized by that act is the right of a person injured by the violation 
of the prohibition against charging more for the shorter than for the 
longer distance. 

[4] It is contended that, to give effect to the long and short haul 
clause of the Constitution, both as it existed before 1910 and as it 
was after the amendment of that year, is to deprive the défendant of 
its property without due process of law, and to deprive it of the 
equal protection of the laws, since in its answer it alleged that the 
rates by rail between San Francisco and Los Angeles on ail the com- 
modities referred to in the complaint were through rates, which had 
been forced down below a reasonable rate by reason of actual water 
compétition between the port of San Francisco and the port of Los 
Angeles, and that to compel the défendant to carry property to in- 
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termediate points at less than a reasonable rate for the service ren- 
dered, or at the said through rates, would be to require it to estab- 
lish its intermediate rates at less than a reasonable compensation for 
the service performed, and on the trial the défendant ofïered to show 
by the testimony of its assistant gênerai freight agent that in his opin- 
ion the rates charged to the plaintiflf's assignors were reasonable for 
the service performed, and that the through rate was a rate less than 
a reasonable rate, and was compelled by actual water compétition be- 
tween the two ports named. 

The Suprême Court has been urged, and has refused, to déclare the 
very principle for which the défendant hère contends. On the con- 
trary, it has held that such a provision of a state Constitution is not 
violative of the Fourteenth Amendment. In Louisville & Nash. Rd. 
Co. v. Kentucky, 183 U. S. 503, 22 Sup. Ct. 95, 46 L. Ed. 298, it was 
held that a state railroad corporation cannot exempt itself from the 
control reserved to the state by its Constitution, and if not protected 
by a valid contract, it cannot successfully invoke the interposition of 
fédéral courts in respect to long and short haul clauses in a state 
Constitution simply on the ground that the railroad is property. Said 
the court: 

"When the dtlzens of Kentucky voluntarlly seek and obtaln a grant from 
the state of a charter to build and malntain a public hlghway In the form of 
a railroad, It would seem to be évident that It takes, holds, and opérâtes its 
road sub.lect to the constitutional inhibition we are considering, and is with- 
out Power to challenge its valldlty. * * * We are unable to see how such 
Company can successfully contend that it can be exempted by the courts 
from the opération of the Constitution of the state." 

The court intimated that if thereafter a Railroad Commission should 
fix and establish rates of a confiscatory character, the corporation 
would be within the protection which courts of equity hâve heretofore 
given in cases of that description. But the plain meaning of the dé- 
cision is that such a constitutional provision does not force the adop- 
tion of low compétitive rates, and does not deprive a carrier of its 
property without due process of law, or deny it the equal protection 
of the laws ; that it should be regarded as declaring that it is against 
the policy of the state to permit a carrier to charge an unreasonably 
low rate to compétitive points, the necessary tendency of which is to 
cause it to increase unjustly the rates to intermediate points. In the 
Intermountain Cases, 234 U. S. 476, 34 Sup. Ct. 986, 58 L. Ed. 1408, 
the court was asked to reconsider and overrule Louisville & N. R. R. 
Co. v. Kentucky, but declined to do so. 

[ 5 ] We fînd no merit in the contention that the court below errone- 
ously sustained a demurrer to the défense wherein the défendant 
pleaded that each assignor of the plaintifï paid without protest the 
charge cômplained of. The complaint had not alleged that the money 
was paid under protest, but it did allège that in cases where the as- 
signors were consignées of the goods, in order to obtain possession 
and delivery of the same so transported by the défendant, the said 
consignées were compelled to pay such charges demanded by défend- 
ant, and in the answer it was admitted that the défendant would not 
hâve delivered said property to the consignées if said charges demand- 
237 F.— 61 
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ed by défendant had not been paid. In cases where the plaintiff's 
assignors were consignors of the goods, the same fàcts were alleged 
and admitted. It is well settled that money paid under compulsion 
may be recovered, even in the absence of protest at the time of pay- 
ment. Lafayette & I. Railroad Co. v. Pattison, 41 Ind. 312; Chandler 
V. Sanger, 114 Mass. 364, 19 Am. Rep. 367; Robinson v. Ezzell, 72 
N. C. 231 ; Stephan v. Daniels, 27 Ohio St. 527 ; First National Bank 
V. Watkins, 21 Mich. 483. Payments made to a railroad company for 
freight charges, as thèse payments were made, are clearly payments 
under compulsion. In order to get the goods, the consignées were 
obliged to pay the charges demanded by the railroad company, and 
it is common knowledge that it would hâve been futile to dispute the 
charges. In Mobile & Montgomery Railway Co. v. Steiner et al., 61 
Ala. 559, 595, the court, after referring to the fact that the public 
was left no discrétion but to employ railroad companies or suflfer ir- 
réparable injury, said : 

"They hâve thelr establlshed rates and charges, and thèse the shlpper must 
pay, or forego thelr fadlities and beneflts. To object or protest would he 
an idle waste of words. The law looks to the substance of thlngs, and does 
not requlre useless forms or cérémonies. The corporation and the shlpper 
are in no sensé on equal terms, and money thus paid to obtain a necessary 
service is not voluntarily paid, as the law Interprets that phrase." 

So in Chicago & Alton Railroad Co. v. C, V. & W. Coal Co., 79 111. 
121, the court held that the appellees, in paying enhanced freight 
charges, were bound to accède to any terms the appellants might im- 
pose : 

"They were under a sort of moral duress, by submlttlog to which ap- 
pellants hâve received money from them which, in equlty and good consci- 
ence, they ought not to retaln." 

In Pennsylvania R. Co. v. International Coal Mining Co., 173 Fed. 
1, 97 C. C. A. 383, the court declared the principle which must apf- 
ply hère, when it said: 

"This is not the ordlnary case of a suit to recover back a sum of money 
which has been mistakenly paid and received, but is one where a statute 
has stamped the receipt of the money as unlawful." 

[6] As to the shipments herein involved which moved after Octo- 
ber 10, 1911, the défendant contends that the collection of the charges 
complained of is defensible on the ground that the Railroad Commis- 
sion of California, pursuant to the power given it by section 15 of the 
act of February 9, 1911, to fix rates, made a séries of orders with 
the intention of preserving the status of the rates then being charged 
by the défendant until it could be determined by the Commission 
whether and how far the défendant, was entitled to relief. The amend- 
ed section 21 of article 12 of the act of 1911, after reaffirming the long 
and short haul clause, added the proviso that, upon application to the 
Railroad Commission, the carrier — 

"may in spécial cases, after Investigation, be authorized by such Commission 
to charge less for longer than for shorter distances for the transportation 
of persons or property, and the Railroad Commission may, from tlme to time, 
prescrlbe the extent to which such carrier may be relieved from the prohibi- 
tion to charge less for the longer than for the shorter haul." 
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On Octôber 26, 1911, the Commission made an order that every 
railroad or other transportation company which at that time was 
charging a greater compensation in the aggregate for a shorter than 
for a longer haul over the sanie line might file with the Commission a 
schedule of such rates, and, in case it was desired to justify the same, 
or any of them, an application for relief from the constitutional pro- 
vision. The orders of November 20, 1911, and January 16, 1912, 
made by the Commission, went no further than to give permission to 
raiiroads to file with the Commission for establishment such changes 
in rates and fares as would occur in the ordinary course of their 
business, "continuing under tlie présent rate bases or adjustments high- 
er rates or fares at intermediate points, provided that in so doing 
the discrimination against intermediate points is not made greater 
than that in existence October 10, 1911," etc., but expressly declaring: 

"That tbe Commission does not hereby Indicate that It will finally approve 
any rates and fares that may be filed under this permission, or concède the 
reasonableness of any higher rates to intermediate points, ail of which rates 
and fares will be investigated at the hearing to be held January 2, 1912." 

But it does not appear that the défendant filed such an application 
until December 30, 1911, or that an investigation was ever had by the 
Commission, or that it ever made an order finally approving any of 
said rates or fares. If, indeed, the orders of the Commission may be 
construed as expressly giving by their ternis authority to continue in 
effect until an investigation of the rates then in existence, which deviat- 
ed from the constitutional provision as to the long and short haul, it is 
obvions that the Commission erroneously assumed that the act of 
1911 gave it the power to make such an order. The amendment of 
1911 gives the power to authorize a déviation from the prohibition 
of the Constitution only upon the application of the carrier, and after 
an investigation by the Commission, for it does not, as does the act 
of Congress giving authority to the Interstate Commerce Commission, 
authorize the fixing of temporary rates pending investigation. Assum- 
ing that under such a temporary order the défendant continued to 
make charges forbidden by the Constitution, it would be necessary for 
it to show, in defending an action for the recovery of such charges, 
that the Commission finally approved the rates, and made them valid 
by an order made after an application and investigation as required by 
the statute. 

[7] But it is said that the Législature had power to give the Com- 
mission authority to establish rates contrary to the long and short haul 
provision of section 21, in the absence of the application or investiga- 
tion which that section prescribes. This contention is based upon 
the terms of section 22 of article 12, as amended, which déclares : 

"No provision of this Constitution shall be construed as a limitation upon 
the authority of the Législature to eonfer upon the Railroad Commission ad- 
ditional powers of the same klnd or différent from those conferred herein 
which are not inconsistent with the powers conferred upon the Railroad Com- 
mission in this Constitution, and the authority of the Législature to eonfer 
eucb additional powers Is expressly declared to be plenary and unllmited 
by any provision of this Constitution." 
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We think ît îs very clear that an act authorizîng the Commission 
to establish rates regardless of the provisions of section 21 of the 
amended Constitution would be inconsistent with that section. While 
section 22 déclares that the Législature may confer upon the Commis- 
sion powers additional to those confèrred upon it by the Constitution, 
it erects a barrier which the Législature cannot pass, in providing that 
such powers must not be inconsistent with the powers confèrred upon 
the Commission by the Constitution. The Constitution specifically 
points out the method whereby relief can be had from the prohibition 
as to the long and short haul, and it is clèar that any statute which 
provides a method for obtaining such relief other than the method 
thereiri prescribed is inconsistent with it. 

We hâve given careful considération to the case of Pacific Télé- 
phone & Telegraph Co. v. Eshleman, 166 Cal. 660, 137 Pac. 1119, 
50 L. R. A. (N. S.) 6S2,_ Ann. Cas. 191SC, 822, cited by the défend- 
ant to sustain its contention that in conferring powers upon the Rail- 
road Commission the Législature is untrammeled by any constitu- 
tional provision. The question in that case was 'whether the act of 
February 9, 1911, which confèrred upon the Commission power to re- 
quire a téléphone company to permit a physical connection between 
its lines and the Unes of a competing company, was a taking of pri- 
vate property for public use without compensation first made, in vio- 
lation of the Constitution. In disposing of that question the Suprême 
Court used language which the défendant now relies upon, as fol- 
lows: 

"We regard the conclusion as Irrésistible that the Constitution of thls state 
has in unmistakable language created a commission havlng control of the 
public utilities of the state, and has authorlzed the Législature to confer up- 
on that commission such powers as it may see Ht, even to the destruction 
of the safeguards, privilèges, and Immunitles guaranteed by the Constitution 
to ail other kiuds of property and its owners." 

The décision, in other words, holds that the Législature, in confer- 
ring powers on the Commission, is placed above and beyond the 
control of constitutional restrictions as they had theretofore existed. 
It does not foUow, however, that it was placed beyond the control 
of the very constitutional provisions which define that power, or that 
in carrying out the provisions of section 22 of the amendment of 1911 
the Législature was at liberty to ignore the provisions of the sec- 
tion which preceded it, and which was adopted at the same time and 
as a part of the same amendment. This is evidently the view which 
was taken in the Eshleman Case, where in the opinion Mr. Justice 
Henshaw approved the argument "that there is the fuUest * * * 
grant of authority to confer ail kinds of additional powers, with the 
sole limitation that whatever additional powers may be vested by the 
Législature in the Commission shall not be inconsistent with the 
constitutional powers confèrred," meaning thereby that, while ail other 
constitutional provisions were set aside, the Commission was held to 
the constitutional provision which was a part of its charter, its au- 
thority to act, and which prescribed its method of procédure. 
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[8] It is urged that the complaint is fatally def active for its fail- 
ure tô allège that the plaintiff or any of its assignors had applied to 
and secured from the Railroad Commission of California a réparation 
order based on the payment of excessive charges, and it is said that 
from and after March 23, 1912, when section 71 of the California 
Public Utilities Act became effective, one who has paid a greater 
charge for a given distance than the carrier was charging for the 
same class of property for a greater distance over the same line of 
route, and who claims réparation on the ground of a violation of the 
long and short haul clause of the Constitution, must first apply to 
the Commission for, and secure, an order prescribing the amount of 
réparation to which he is entitled, and that until that is done the courts 
hâve no jurisdiction to entertain such a cause of action. Section 71 
of the Public Utilities Act provides : 

"When complaint has been made to the Commission concernlng any rate, 
fare, toll, rental or charge for any produet or commodlty furnlshed or serv- 
ice performed by any publie utility, and the Commission has found, after in- 
vestigation, that the public utility has chargea an excessive or dlscrimlnatory 
amount for such produet, commodlty or service, the Commission may order that 
the public utility make due réparation to the complalnant therefor, wlth inter- 
est from the date of collection; provided, no discrimination will resuit from 
such réparation." 

We think that the court below properly ruled that this section has 
référence only to instances where the question whether the carrier 
had charged an excessive or discriminatory rate is dépendent upon 
facts to be ascertained from investigation, upon évidence taken by 
the Commission, as in Texas & Pacific Ry. Co. v. Abilene, etc., Co., 204 
U. S. 426, 27 Sup. Ct. 350, 51 h. Ed. 553, 9 Ann. Cas. 1075, and Rob- 
inson V. B. & O. R. R. Co., 222 U. S. 506, 32 Sup. Ct. 114, 56 h. 
Ed. 288. The Législature, it may be presumed, did not intend that 
the plaintiff in such a case as this vi^as required to do. a useless and 
idle act. The facts in this case, if presented to the Commission, would 
hâve afforded no ground for its action. There was no occasion for 
the exercise of the powers lodged in the Commission as an adminis- 
trative body, and there was no question of permissible discrimination 
based upon différences in conditions. There was nothing as to which 
the Commission could make a réparation order. The measure of 
the plaintiff's damages was fixed by the very nature of the transac- 
tions. There was no issue as to the measure of damages upon which 
testimony could hâve been taken before the Commission, as there has 
been none upon which testimony was in fact taken in the court below. 
The plaintiff's right to recover dépends upon a question of law. The 
statute which is applicable hère is section 73 (a) of the Public Util- 
ities Act, which provides: 

"In case any public utility shall ào, cause to be done, or permit to be done 
any act, matter or thing prohiblted, forbidden or declared to be unlawful, or 
shall omit to do any act, matter or thing required to be done, elther by the 
Constitution, any law of this state, or any order or décision of the Com- 
mission, such public utility shall be liable to the persons or corporations affect- 
ed thereby for ail loss, damages or Injury caused thereby or resulting there- 
from." 
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In Southern Pacific Co. v. Superior Court of Kern Co., 27 Cal. App. 
240, 150 Pac. 397, the IMstrict Court of Appeal of Califomia, in con- 
struing thèse statutes, said: 

"The record hère shows that the demand actually was founded upon the 
claim that the plaintiff's assigner had been compelled to pay a charge whlch 
was illégal, In that it was in violation- of the 'long and short haul' clause of 
the State Constitution. If the charge was thus in confllct wlth the Constitu- 
tion, it was a charge beyond the jurlsdlction of the Rallroad Commission, be- 
cause it was a charge that the Rallroad Commission could not legallze after 
it was made and pald. However just the amount mlght seem to be— con- 
cedlng that it could legallze any subséquent charges — the jurlsdlction to pass 
upon an alleged Illégal charge of this klnd Is necessarlly vested In the courts, 
because the law has provlded no other source of relief." 

We find no error. The judgment is affirmed. 

ROSS, Circuit Judge (concurring in part, and dissenting in part). 
I concur in the conclusion in respect to the first group of claims count- 
ed upon, and to which référence is made in the opinion of the court, 
and in the reasons given in support thereof. 

But in respect to the conclusion reached by the majority of the court 
in regard to the second group of claims I am unable to concur, for the 
reason that, as I understand the concluding portion of section 22 of 
the amendment of October 10, 1911, of the Constitution of Califomia 
the "Railroad Commission Act of Califomia," approved February 
9, 1911, and commonly known as "the Eshleman Act," is made valid 
in ail of its parts by the constitutional amendment itself; it being 
therein expressly declared that it "shall hâve the same force and 
effect as if the same had been passed after the adoption" of the con- 
stitutional amendment, from which I conclude that ail of the acts 
performed by the Railroad Commission, and ail rates adopted by 
it, or recognized as just rates by it under the Eshleman Act, are 
by the constitutional amendment recognized as valid and continue 
in force until changed by the Railroad Commission. As I understand 
the record in the case, the rates coUected by the railroad company 
in the second group of claims mentioned in the opinion were recog- 
nized by the Railroad Commission as just rates, and by it continued 
in force under the Eshleman Act, and were in force at the time of 
the adoption of the constitutional amendment of October 10, 1911, 
and are therefore valid rates until the Railroad Commission shall in 
pursuance of the law deem it proper to change them. 



ELDEB et al. v. WESTERN MINING CO. et al. 
(Circuit Court of Appeals, Eighth Circuit November 29, 1916.) 

No. 4724. 

1. QUIETING TiTLE <@=!»7(1) — SUIT TO BeMOVE CLOUD — GbOUNDS FOB RELIEr 
IN EQUITT. 

ïhere Is a légal presumptlon that any cloud or unlawful Incumbrance 
upon real property inflicts sueh an injury upon parties Interested therein 
who hâve the right to hâve It free from such cloud as wlU give a 

&Z0F01 other cases eee same toplc & KEY-NUMBER la ail Key-Numbered Dlgests & Indexe» 
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court of equity Juriscliction to remove It at their suit wlthout proof of 
other damage, 

[Ed. Note.— For other cases, see Quletlng Tltle, Cent. Dig. §§ 14, 15, 17 ; 
Dec. Dig. <S=7(1).] 

2. Mines and Minekals <@=>105(2) — Corporations — Suits bt Stockholdees 

— Illégal Lease of Pbopeett — "Inoumbrance." 

Rev. St. Colo. 1908, § 865, whlch provides that any "Incumbrance" of the 
property of a mlning corporation stiall be vold untll It shall hâve been ap- 
proved by a vote of a majorlty of the stock at a proper and légal meeting, 
applies to a lease of mlning property, and a lease not so approved is 
voidable by the stockholders, and the rlght of action to avold It is in them 
and not In the corporation. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 229% ; 
Dec. Dig. ®=»105(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Incumbrance.] 

3. Mines and Minebals <S=5l05(2) — Coepceations — Lease or Propebty — ^Va- 

LiDiTT — Construction of Statute. 

Sueh statute cannot be construed to valldate a lease of the property 
of a mlning corporation made by Its dlrectors untll it bas been repudiated 
by vote of a majorlty of the stockholders. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 229% ; 
Dec. Dig. ®=»105(2).] 

4. CoBPOEATioNS <S=189(6) — Suit bt Stockholders — ^Lâches. 

A suit by stockholders for the cancellation of a renewal of a lease made 
by the dlrectors held not barred by lâches or acquiescence, VFhere the 
renewal was executed three or four years before the expiration of the 
former lease and was concealed from complalnants untll withln less than 
one year before the commencement of suit. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 715; Dec. 
Dig. <@=>189(6).] 

5. Equity <S=>67 — Lâches — Nature and Eléments. 

Equitable estoppel Is the Indispensable foundatlon of such lâches, 
acquiescence, or ratification as wlll bar a suit. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 191-196; Dec. 
Dig. <S=67.] 

6. Equity ®=»147 — Pleadinq — Multifabiousness. 

A bill is not mutllfarious whlch présents a common point of lltlgatlon, 
the décision of whlch wlll afirect the whole subject-matter and will settle 
the rights of ail the parties to the suit, and It is not Indispensable that 
ail the parties should hâve an Interest in ail the matters Involved in the 
suit, but it Is sufficlent that each party has an Interest In some materlal 
matters Involved therein and they are connected wlth the others. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 340; Dec. Dig. 
<S=»147.] 

7. Corporations (g=190 — Suit by Stockholders — Pleadino. 

A blll by stockholders of a corporation agalnst other stockholders, alleg- 
Ing that défendants arbltrarily overruled the action of the stockholders 
In electing a new board of dlrectors, leaving the old board In power, and 
thereby keeplng In effect an illégal lease under whlch such défendants 
and others were removlng ore from the property of the corporation, held 
to State a cause of action. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 723-731 ; 
Dec. Dig. <@=»190.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; John A. Riner, Judge. 

^=:»Fo) other cases see same topic & KEY-NUMBER lu ail Key-Numbered L'igests & Indexes 
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Suit in equîty by Rufus C. Elder and Frank E. Mann, executors of 
the will of George W. Elder, deceased, and Frank E. Mann, against 
the Western Mining Company, Samuel D. Nicholson, the Adams Min- 
ing Company, Julius Rodman, the American Smelting & Refining Com- 
pany, the Guggenheim Exploration Company, the American Smelters 
Security Company, the A. M. W. Mining Company, W. W. Sylvester, 
W. A. Rule, A. D. Grant, H. B. Louderman, Jr., J. F. Broemelsick, 
W. D. Waters, James Campbell, J. A. Ewing, and the Empire Zinc 
Company. Decree f or defendants,.and complainants appeal. Reversed. 

Thls Is an appeal from a decree whlch granted motions of the défendants 
Western Mining Company, Samuel D. Nicholson, Julius Rodman, the A. M. W. 
Mining Company, the Adams Mining Company, J. A. Bwlng, and the Empire 
Zinc Company, to dismlss the complalnt upon the ground, among others, that 
It dld not State facts suffldent to entltle the plaintiffs to any relief In equity. 
Accordlng to the allégations In the complalnt, the plaintiffs were stockholders 
of the Adams Mining Company, a corporation. They réside In Pennsylvanla. 
The gênerai office and placé of business of the Adams Company was in Kansas 
City, Mo., and Its property, certain Iode minlQg clalms, was sltuated In .Lake 
county, Colo. In June, 1899, the Adams Company leased ail Its property to 
Samuel D. Nicholson for nlne years and elght months from May 14, 1899, un- 
tll January 14, 1909, for certain royalties spedfled In the lease. On May 14, 
1899, Nicholson and hls associâtes entered upon and thereafter operated the 
property untll December 26, 1902, when he asslgned hls lease to the Western 
Mining Company of New Jersey, a corporation organlzed December 17, 1902, 
by Nicholson and hls associâtes and of whlch he has been and Is the presidetit, 
gênerai manager, a director, and a large stocUholder. From December 26, 
1906, the Western Mining Company, Nicholson, and Rodman, who was a stock- 
holder and director of the Western Mining Company, hâve remalned In pos- 
session of the leased promises and hâve extracted therefrom, sold, and con- 
verted to thelr own usé ores of a net smelter value exceeding $2.762,000. On 
June 1, 1904, the Adams Company made an agreement with the Western Min- 
ing Company to estend the term of its lease from January 14, .1909, untll 
January 1, 1914, and on October 31, 1910, it made an agreement wlth the 
Western Mining Company to extend Its lease six years from January 1, 1914, 
untll January 1, 1920. The statutes of Colorado provlded that such leases 
should be absolutely void, "untll the question shall hâve been submitted at a 
proper • » * légal meeting of the stockholders and a majority of ail the 
shares of stock shall hâve been voted in favor of such proposition, • * • 
and the vote upon such proposition shall be entered on the minutes of the 
corporation." Kevised Statutes of Colorado 1908, S 865. Nelther the original 
lease nor the agreements of extension thereof were submitted to the stock- 
holders or approved by a majorlty vote of the shares of the stock of the 
Adams Company. 

The Western Mining Company, Nicholson, Rodman, and thelr associâtes 
consplred with the président and the other officers of the Adams Company to 
prevent the plaintiffs from learnlng the facts relative to the making of the 
lease and the extensions thereof, the amount and value of the ore developed 
in the property of the Adams Company, the amount and value of the ore ex- 
tracted therefrom yearly from 1899 untll December 3, 1914, when thls suit was 
brought, the fact that the question of the making of the original lease was 
not submitted, to nor approved by the stockholders of the Adams Company, and 
the making and the lack of the stockholders' approval of the extensions of 
the lease; so that untll January 1, 1914, the plaintiffs were Ignorant of ail 
thèse facts, except the fact that the original lease was made in 1909. No re- 
ports or statements of the actual production of ore from the property of the 
Adams Company in tons and in dollars were made to the stockholders of that 
company for 12 years before the commencement of thls suit, although ores 
worth more than $2,000,000 were extracted from its property durlng those 
years. During thls time the plaintiffs through thelr agents and attorneys re- 
peatedly attempted by letter and by Personal vlsits to the gênerai office of the 
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Adams Company in Kansas City, Mo., to procure reports of the aetual sales 
and slilpments of ore from the property of the Adams. Company; but such re- 
ports and examinations of the books and records of that Company were per- 
emptorily refused them at ail times. Until January 9, 1914, the plalntiffs 
were ignorant of the maklng and of the terms of the extensions of the origi- 
nal lease, of the fact that those extensions had not been approved by a vote 
of the stockholders, of the value of the ores developed in and the value of 
those that had been extracted from the property of the Adams Company, 
although the plalntiffs had repeatedly sought from the offlcers of the Adams 
Company reports and Information on thèse subjects, which had been repeated- 
ly denied them, as well as an examination of the books and records of the 
Company. 

The second extension of the lease was made on October 31, 1910, although 
the first extension did not expire until January 1, 1914. The two extensions 
were made without notice to or knowledge of the plalntiffs by the président 
and direetors of the Adams Company and Nicholson, the président and gên- 
erai manager, and Rodman, the assistant secretary and one of the direetors of 
the Western Mining Company, the lessee, in order to continue the control and 
opérations of the latter company and its extraction of the ore of the Adams 
Company for an insignlflcant royalty. and for thls purpose they and the 
offlcers of the Adams Company concealed and kept secret from the plalntiffs 
the value and the amount of the ore developed in and of the production of 
ore from the property of the Adams Company. 

The first extension of the lease explred on January 1, 1914. Nicholson, the 
président and manager of the Western Mining Company, and Rodman, the 
assistant secretary, each owned ten shares of stock in the Adams Company. 
They and the direetors and officers of the Adams Company had attended every 
stockholders' meeting of the latter company from 1899 until the commence- 
ment of thls suit, and they knew that neither the lease nor the extensions had 
been approved by a vote of the majority of the shares of the stock of the 
Adams Company, and they had united in maklng the extensions, extracting 
the ore from the property for insigniflcant royalties and keeping secret from 
the complainants the value of the ore in and of that extracted from the 
Adams property, as well as the extensions of the lease and their doings there- 
under. On December 18, 1913, thirteen days before the slx-year term of the 
second extension of the lease was to commence, there was an annual meeting of 
the stockholders of the Adams Company. At that time there were in existence 
150,000 shares of the capital stock of that company ; 141,000 shares were duly 
represented by owners or their proxies at thls meeting. The complainants 
and other registered stockholders voted 78,136 shares, a légal majority of ail 
the shares represented against the board of direetors and the members there- 
of and Nicholson, the chairman of the meeting and président of the 
Western Mining Company, together wlth Rodman, assistant secretary of that 
company, Sylvester, the président of the Adams Company, and John A. 
Ewing, the attorney for both companies, forcibly and lUegally overruled and 
disregarded that vote in order to keep the control of the Adams property In 
their hands, to sustain the lease and its extensions, and to postpone and 
defeat an investigation of the leases, contracts, accounts, and acts of the 
Adams Company, its direetors, and Nicholson, Rodman, Ewlng, and their as- 
sociâtes. Pursuant to thèse acts, the défendants the Western Mining Com- 
pany, Nicholson, Rodman, and Ewlng, Its officers, are still in possession of 
the property of the Adams Company extracting ores for insigniflcant royalties 
nnder the unauthorized extensions of the lease. The plalntiffs bring thls 
suit on behalf of themselves and other stockholders of the Adams Company 
slmilarly situated, and, among other thlngs, they pray that the lease and its 
extensions be set aside, for an accounting from the Western Mining Company, 
Nicholson, Rodman, and other défendants who hâve operated or extracted ore 
under them, for possession of the Adams property, and for an injunction 
against the further opération of that property by the défendants. 

In their complaint the plalntiffs set forth a clalm against the direetors oJC 
the Adams Company for damages which they allège resulted from breaches 
of trust, fraud, and ultra vires acts of such direetors. But service was ob- 
tained upon only two of thèse direetors, and as in the brief of the plalu- 
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tiffs their counsel do not complaln ol, but practlcally consent to, the élimina- 
tion of thls cause of action and the disitiissal of thèse two défendants, this 
clalm for damages agalnst the dlrectors of the Adams Cîompany wlU be con- 
sidered abandoned and will not be further notlced. 

The plalntlffs allège that the Western Mining Company, Nlcholson, and 
Eodman, who took and hâve held and operated the Adams property under the 
lease and Its extension, hâve transported through the drlfts, levels, and 
worklngs of that property ores of other companles for whlch the Adams Com- 
pany and the plalntlffs hâve recelved nothlng, whlle the privilège of maklng 
that transportatlon was worth $500,000, that those défendants are continuing, 
and uniess enjolned wlll continue, such transportatlon, and they pray for an 
Injunction agalnst the further use of the property of the Adams Company for 
the transportatlon of ores of other companles or otherwlse by the défendants, 
for an accountlng of the transportatlon, and for a recovery of the amout just- 
ly owlng on account thereof. 

Robert Dull Elder, of Denvçr, Colo. (George R. Elder, of Leadville, 
Colo., on the brief), for appellants. 

Henry A. Dubbs, of Denver, Colo. (John A. Ewing and Henry C. 
Vidal, both of Denver, Colo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). [1] 
The object of this suit is to remove from the title to real estate the 
cloud of a lease and two extensions thereof which are valid on their 
faces but are in reality unauthorized and voidable by reason of facts 
they do not disclose, to quiet the title against those holding under 
them, to hâve an accounting and recovery from them of the value 
of the ore extracted from the land under the unauthorized instruments, 
for an injunction against the further extraction of ore, and for the pos- 
session of the property. The cause of action set f orth in the complaint 
falls well within a familiar head of equity jurisprudence, for there 
is a légal presumption that any cloud or unlavs^ful incumbrance upon 
real property inflicts such an injury upon parties interested therein 
wrho hâve the right to hâve it free from such cloud as will give a 
court of equity jurisdiction to remove it at their suit without proof of 
other damage. Schofield v. Ute Coal & Coke Coi, 92 Fed. 269, 271, 
34 C. C. A. 334, 336; Ormsby v. Ottman, 85 Fed. 492, 493, 29 C. 
C. A. 295, 296; Westerlund v. Black Bear Mining Co., 203 Fed. 599, 
618, 619, 121 C. C. A. 627, 646, 647. 

The order challenged by this appeal dismisses the complaint against 
ail the défendants named therein without leave to the plaintiffs to 
amend. The facts set forth in the complaint appear at first view to 
entitle the plaintiffs to an avoidance of the last extension of the lease 
at least, to an accounting and recovery of the amounts found owing, 
an injunction and possession of the property, and if thèse averments 
are sufficient to entitle the plaintiffs to any relief, and therefore to 
require an answer from the défendants, it is, in the opinion of this 
court, unnecessary and unwise to attempt to détermine at this time 
the extent of the relief which the plaintiffs may hâve against any of 
the défendants. That question will be more wisely and justly deter- 
mined after the défendants hâve answered and after the facts of the 
case hâve either been specifically admitted or proved. There is no 
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opinion or statement of the court below of the reasons for its order 
of dismissal of this suit, and we turn to the brief and arguments of 
counsel for the défendants for the presumptive reasons for the court's 
conclusion. 

The plaintiffs are Rufus C. Elder and Frank E. Mann, executors of 
the will of George W. Elder, deceased, and Frank E. Mann, and they 
bring this suit as stockholders of the Adams Company, for them- 
selves and ail others similarly situated. Counsel for défendants say 
that, since Elder and Mann were appointed as executors by a court of 
the State of Pennsylvania, they cannot maintain this suit because they 
hâve not comphed with the provisions of sections 7951, 7952, Mills' 
Ann. Statutes of Colorado 1912. But if that position is sound it con- 
stitutes no ground for the dismissal of the complaint against thèse de- 
fendants, because Mann in his own right has owned since 1899, and 
still owns, 3,000 shares of the stock of the Adams Company, and he 
can maintain this suit if the executors cannot. 

If the plaintiffs are entitled to any relief against the last extension 
of the original lease, the acts and possession of défendants under it, 
the order of dismissal was erroneous, whatever may be the extent of 
the relief to which the plaintiffs are entitled against the original lease, 
the first extension, and the acts and possession under them. The dis- 
cussion of this case, therefore, may be confined to the considération of 
the rights of the plaintiffs, under this last extension. The claim of 
the plaintiffs to the avoidance of this extension, to an accounting f rom 
the défendants for the ore extracted under it, to an injunction against 
the further extraction of ore, and to the possession of the Adams prop- 
erty, rests upon two grounds: (1) The invalidity of the extension as 
against the plaintiffs under section 865, Revised Statutes of Colorado 
1908 ; and (2) the acts of the défendants knowing its invalidity in over- 
ruling and disregarding the majority vote of the shareholders at the 
annual élection in December, 1913, whereby a new board of directors 
was elected, in maintaining the old board in office and themselves in 
possession of the Adams property under the invalid extension, and 
in continuing to extract ore f rom that property. 

[2] Section 865 of the Revised Statutes of Colorado 1908, provides: 

"The board of directors or trustées of a mlning or manufacturing corpora- 
tion shall not hâve power to Incumber the mines or plant of such corporation, 
or the principal machinery incident to the production from such mine or plant 
untll the question shall hâve been submitted at a proper and légal meeting 
of the stockholders and a majority of ail the shares of stock shall hâve been 
voted in favor of such proposition; and any mortgaglng or Incumberlng of 
such property, without such consent shall be absolutely void, and the vote 
upon such proposition shall be entered on the minutes of the corporation." 

A lease is an incumbrance. A lease which is subject to this statute 
made by a corporation without a légal vote of the majority of its shares 
of stock approving it is voidable by the stockholders of the corporation 
and the right of action to avoid it is in them and not in the corpora- 
tion. Westerlund v. Black Bear Mining Co., 203 Fed. 599, 610, 613 
121 C. C. A. 627, 638, 641 ; DiUon v. Myers, 58 Colo. 492, 146 Pac. 
269, 272, 274, Ann. Cas. 1916C, 1032. 

[3] Thèse propositions are conceded, but counsel for the défendants 



972 237 FEDERAL BEPOETBB 

insist that such a lease, and hence this extension, is not voîdable by 
any stockholder until the holders of a majority of the shares of the 
corporation hâve affirmatively repudiated it by act or vote, and that, 
because the complaint contains no allégation that they had done so be- 
fore this suit was commenced, it fails to state a cause of action for 
the avoidance of the extension on account of failure to comply with 
the statute. They argue : 

"The vote of authorizatlon which the statute provided Is the vote of the 
majority. The majority may authorize in the flrst instance regardless of 
the wlshes of the mlnority. It can lie quiescent and the lease remaln blndlng 
as against the entlre body of stockholders. The majority cannot be compelled 
to act, but they can fail to repudlate, and the lease remains valld untll they 
do repudiate. • • * If the majority must afflrm where the thlng requlres 
afflrmanee, the majority must avold where the thlng requlres avoidance. 
Otherwlse a mlnority would control the corporation." 

This argument is ingénions, but is it sound ? If so, the statute which 
now reads that, "The board of directors or trustées * * * shall 
not hâve power to incumber * * * until the question shall hâve 
been submitted at a proper and légal meeting of the stockholders and 
a majority of ail the shares of stock shall hâve been voted in favor 
of such proposition; and any mortgaging or incumbering of such prop- 
erty, without such consent shall be absolutely void," must be amend- 
ed and transformed so that in effect it will read, "The board of direc- 
tors or trustées shall hâve power to incumber * * * until the 
holders of a majority of the shares shall by vote or act affirmatively 
repudiate such incumbrance, and any mortgaging or incumbering of 
such property shall be absolutely valid until such répudiation is made." 
Is this the true construction of the statute? The object of the Légis- 
lature in its passage was to prevent the incumbrance of the mines, 
plant, and machinery of a mining corporation without the vote of a 
majority of the shares of its stock at a proper and légal meeting of the 
stockholders of the corporation, and to render any such incumbrance 
without such vote voidable by the stockholders. As the statute now 
reads, it secures to eacli stockholder the right, before the property of 
his corporation can be lawfully incumbered, to be présent at a regular 
and proper meeting of the stockholders at which the question of the 
incumbrance of the property is to be submitted to their vote. It se- 
cures to him ,the right to oppose that incumbrance before it is approved 
by argument and conversation with other stockholders and by argument 
and protest in the open meeting of the stockholders before the vote 
is taken, and it secures to him the right to vote his stock against the 
incumbrance. The amended statute proposed would deprive him of 
the valuable right of défense against the proposition to incumber. It 
is far easier to defeat than to pass a bill or proposition through a lég- 
islative body. It would deprive him of the right to argue and protest 
against the incumbrance in open meeting where he could présent at 
one time to ail who were to act or vote upon the proposition his rea- 
sons for opposing it, and it would deprive him of the right to hâve 
the question determined by the vote of the stockholders in a regular 
and proper meeting thereof. Not only this, but it would impose upon 
him, without warrant of statute or of law, the burdensome handicap 
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of seeking out the holders of a majority of the stock of his corpora- 
tion and securing from them, after the incumbrance was imposed, an 
act or vote of répudiation before he could commence to free the prop- 
erty of his corporation from an unauthorized incumbrance. So radical 
a change in the terms and effect of this statute passes the bounds of 
permissible construction, falls far within the line of forbidden judicial 
législation, Aies in the teeth of the familiar rules of interprétation that 
a statute must be given a rational, sensible construction, that, if con- 
sonant with its terms, it must hâve the construction which will ad- 
vance the remedy and repress the wrong (Stevens v. Nave-McCord 
Mercantile Co., 150 Fed. 71, 75, 80 C. C. A. 25,'29), and that the plain 
natural meaning of a statute should be preferred to any curions and 
recondite signification discovered only by the study, ingenuity, and de- 
sire of unusually acute and able minds (Northern Pacific Ry. Co. v. 
United States, 213 Fed. 162, 168, 129 C. C. A. 514, 520). 

The statute of 13 Elizabeth, c. 5, to which the statute under consid- 
ération is analogous, and with which it was compared in the opinion 
of this court in Westerlund v. Black Bear Mining Co., 203 Fed. 611, 
121 C. C. A. 627, declared that a conveyance in fraud of creditors 
should be "utterly void, frustrate and of none effect." Statutes to that 
effect exist in ail the states. Such a conveyance, however, is voidable, 
and any creditor injuriously affected by it may maintain an action to 
avoid it without first securing its répudiation by a majority of the 
creditors so affected. Cook in his work on Corporations (6th Ed.) § 
596, writes : 

"Where notice of a meeting Is not mailed SO days before a meeting, as 
required by the by-laws, a stockholder who does not attend may hâve an élec- 
tion held at such a meeting set aslde, even though his vote would not hâve 
changed the resuit. He i.s entitled to be présent and argue with the other 
stockholders, or to buy thelr stock if he caa and wishes to do so." 

And our conclusion is that, until the question of the approval of an 
incumbrance created by the board of directors or trustées upon the 
property of a mining corporation described in section 865 of the Re- 
vised Statutes of Colorado 1908 has been submitted at a proper and 
légal meeting of the stockholders and a majority of ail the shares of 
stock bave voted in favor of such proposition, the incumbrance is void- 
able by any stockholder, and he may maintain a suit to set it aside 
without the assent of the majority of the stockholders or of any other 
stockholder than himself to a répudiation of the incumbrance. Rogers 
v. Nashville, C. & St. L. Ry. Co.. 91 Fed. 299, 305, 316, 33 C. C. A. 
517. 

Counsel for the défendants cite in opposition to this conclusion Foss 
V. Harbottle, 2 Hare, 461, 67 English Reports, 189, 203, 204; Mac- 
dougall v. Gardiner, 1 Chan. Div. (1875) 13, 25, 26; Peters v. Waverly 
Water Front Imp. & Devel. Co., 113 Va. 318, 74 S. E. 168, 170; 
Maçon, D. & S. R. Co. v. Shailer, 141 Fed. 585, 593, 72 C. C. A. 631 ; 
Venner v. Chicago City Ry. Co., 236 111. 349, 86 N. E. 266 ; Bill v. 
Western Union tel. Co. (C. C.) 16 Fed. 14, 19; Hawes v. Oakland, 
104 U. S. 450, 26 h. Ed. 827; Dudley v. Kentucky-High School, 9 
Bush (Ky.) 576. The opinions in thèse cases hâve not failed to receive 
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considération. In two of them (Peters v. Waverly Water Front Imp, 
& Devel. Cô., 113 Va. 318, 74 S. E. 168, 170, and Maçon, D. & S. R. 
Co. V. Shailer, 141 Fed. 585, 593, 72 C. C. A. 631), the majority of 
thé stockholders had duly ratified the unauthorized act. They hâve 
not done so iïi this case. In each of the other cases the cause of action 
under considération was the corporation's, and the right of the stock- 
holder to main tain it was derivative and was hampered by many condi- 
tions and requirements to which an original action by a stockholder 
in his own right is not subject. The portions of the opinions pertinent 
to the questions in this case are so by analogy only. They relate to 
conditions and requirements of derivative causes of action, and not 
of original ones. This is a suit in the original right of the stockholder. 
None of the cases cited was f ounded on the particular statute of Col- 
orado which conditions the suit in hand, and none of the courts that 
decided them considered that statute. Thé foundation of this suit is 
section 865 of the Revised Statutes of Colorado, and the question hère 
is the true construction of that statute. When the décisions in the 
cases cited were considered in the light of thèse facts, nothing was 
found in them to overcome or dissuade from the conclusion which has 
been reached, or the reasons which hâve been stated in support of it. 
The resuit is that the complaint stated a good cause of action against 
the défendants on the ground of the invalidity of the extension under 
section 865. It also stated a good cause of action against them on ac- 
count of their overruling and disregarding the élection of a new board 
of directors at the stockholders' meeting of December, 1913, their main- 
tenance of themselves in possession, and their extraction of ore from 
the property of the Adams Company under the unauthorized extension ; 
and the dismissal of the complaint cannot be sustained on the ground 
that the plaintiffs coûld not maintain their cause of action because they 
had not alleged that a majority of the stockholders of the Adams Com- 
pany had by act or vote repudiated it. 

[4] Counsel for the défendants next contend that the plaintiffs are 
barred from maintaining their suit by lâches, ratification, and acqui- 
escence. The original lease was made in January, 1899, for the term 
from May 14, 1899, to January 14, 1909. This lease was recorded, 
and the plaintiffs knew there was such a lease. On June 1, 1904, more 
than four years and six months before the expiration of the term of 
the lease, the first contract of extension was made. The term of this 
extension was from January 14, 1909, until January 1, 1914. On 
October 31, 1910, three years and two months before the expiration 
of tfie first extension, the second contract of extension was made. The 
term of this extension was six years from January 1, 1914, until Jan- 
uary 1, 1920. The plaintiffs were not informed of thèse agreements 
of extension. They alleged that they were made secretly and weré 
concealed from them until January, 1914. During this time the de- 
fendants were extracting ores worth millions of dollars from the prop- 
erty of the Adams Company for insignificant royalties. The défend- 
ants knew, and the plaintiffs did not know, the amount and value of 
the ores developed in the property, the amount and the value of the 
ores that were being taken from it year after year. They repeatedly 
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applied to the Adams Company and its officers for information regard- 
ing thèse amounts and values ; but, pursuant to a scheme devised and 
executed by the Western Mining Company, the lessee, its officers, and 
the officers of the Adams Company, this information and an examina- 
lion of the books and records of the Adams Company were denied to 
the plaintiffs. And at the annual meeting of the stockholders of the 
Adams Company when the majority of the shares were duly voted 
against the old board of directors, Nicholson, Rodman, and Ewing, 
officers of the Western Company, in combination with Sylvester and 
the members of the old board of the Adams Company, overruled and 
disregarded that élection, held the possession of the Adams property in 
the Western Mining Company, continued and still continue to extract 
ore therefrom under the unauthorized extensions of the lease. This 
last unwarranted usurpation of power, possession, and use was efïected 
in December, 1913, a few days before January 1, 1914, when the term 
of the last extension commencéd, and it has continued since that date 
under the second unauthorized extension. This suit was brought with- 
in a year after that annual élection and within a year after the com- 
mencement of the term of the last extension. It is true that the con- 
tract for that extension was made on October 31, 1910, three years 
and two months before its terai commencéd and four years and two 
months before this suit was commencéd, and that the contract for the 
first extension was made more than four years and six months before 
its term commencéd. But thèse contracts of extension and their terms 
were unknown to the plaintiffs until January, 1914, less than a year 
before the commencement of the suit. And such leases in futuro facil- 
itate abuses and are abnormal. United States v. Noble, 237 U. S. 74, 
82, 35 Sup. Ct. 532, 59 L. Ed. 844. When made by directors of a 
corporation without the requisite statutory approval of the stockhold- 
ers, they forcibly suggest an intent to forestall and prevent the lawful 
exercise by the stockholders of their authority in subséquent years short- 
ly before the expiration of the existing lease, and when kept secret 
f rom the stockholders of the lessor .by their directors, while known to 
the lessees and their officers, they cannot estop such stockholders from 
maintaining suits to avoid them against the corporation, the lessees, 
and their officers who procured or accepted them. 

The f acts which hâve been stated négative any possible bar of this suit 
by lâches, acquiescence, or ratification. The directors and officers of 
the Adams Company hold its property in trust for the plaintiffs its 
stockholders. The latter had the right to rely upon the faithful dis- 
charge by thèse trustées of their duty upon the légal presumption that 
they would not make or deliver a lease, or an extension of a lease, of 
the property of their corporation until it was first approved by a ma- 
jority vote of the shares of its stock. No duty rested upon the stock- 
holders to watch over or search out the acts of their trustées, and 
neither the trustées, nor those who secured or accepted leases from 
them knowing that thèse leases lacked the requisite statutory approval 
of the stockholders, may be permitted to defeat the suits of the stock- 
holders to avoid them, because, while ignorant of the existence of them 
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or of tlieir lack of approval by a vote of the majority of the shares, 
they did not bring suit to avoid them. 

[5] Equitable estoppel is the indispensable foundation of such lâches, 
acquiescence, or ratification as will bar a suit. Knowledge on the 
part of the person to be estopped, or such notice as would lead the 
ordinarily diligent to knowledge of the material facts that would 
ordinarily cause action, ignorance of those facts by the party claim- 
ing the estoppel, and silence and inaction for an unreasonably long 
dme by the party to be estopped, causing the party claiming the es- 
toppel to take such a position in reliance thereon tfiat injury to him 
will resuit f rom delayed action to avoid, are essential éléments of such 
an estoppel or of such lâches, acquiescence, or ratification by silence 
and inaction as is hère claimed. Thèse éléments are not found in 
the case at bar. On the other hand, according to the averments of 
the complaint, until January, 1914, the plaintiflfs were ignorant of 
the material facts that the extensions had been made without the 
approval of a vote of the majority of the shares of the company, of 
the amount and value of the ore developed in the Adams property, 
of the amount and value of the ore that was yearly removed, and 
of the terms under which it was taken, while during ail this time the 
Adams Company, its directors and ofïicers, the Western Mining Com- 
pany, the lessee, and its officers, Nicholson and Rodman, knew ail 
thèse facts, and the suit was commenced within a year after the plain- 
tififs discovered the facts. It was brought far within the time fixed 
by the analogous statute of limitations at law. Section 4071, Revised 
Statutes of Colorado. The complaint discloses no unusual facts or 
circumstances making it inéquitable for the plaintiffs to bring their 
suit within the time fixed by such a statute, but it sets forth many 
unusual conditions and extraordinary circumstances tending to make 
it inéquitable to forbid the maintenance of the suit even after a lonçer 
time than that specified in the statute, such facts as the secret exécu- 
tion of the extensions without the approval of the majority of the 
shares of the Adams Company years before the terms mentioned in 
them respectively commenced, the knowledge of the Adams Company, 
its directors and officers, and of the Western Mining Company, and 
its officers, of those facts, their knowledge of the amount and value 
of the ore developed in the Adams property and of the amount and 
value thereof yearly extracted therefrom, the ignorance of the plain- 
tiffs thereof, and the déniai of the officers of the Adams Company of 
information on thèse subjects and of the examination of their books 
and records until January, 1914. Kelley v. Boettcher, ^5 Ped. 55, 62, 
29 C. C. A. 14, 21. Upon the facts set forth in the complaint this suit 
was not barred by lâches, ratification, or acquiescence. 

[8] Counsel argue that the complaint was properly dismissed be- 
cause: (1) The plaintiffs improperly joined therein the cause of 
action for the removal of the cloud of the lease and its extensions with 
the cause of action for compensation for the use of the drifts, levels, 
and workings of the Adams property for the hauling of ores of other 
companies through them ; and (2) because the complaint does not 
state facts sufficient to constitute a cause of action for this haulage. 
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If the complaint does not state facts sufficient to constitute a cause of 
action for the haulage, the statement it con tains upon that subject 
does not effect a fatal misjoinder of causes of action because it states 
but one cause of action. The court is, however, of the opinion that it 
States facts . sufficient to constitute a cause of action for the haulage 
founded on the invalidity of the lease and its extensions on account 
of the absence of their approval by the vote of a majority of the shares 
of stock of the Adams Company and that, because this cause of ac- 
tion and the cause of action for the removal of the cloud of the lease 
and its extensions présent a common point of litigation, the validity 
or invalidity of the lease and its extensions, their joinder neither made 
the complaint multifarious nor wrought a misjoinder of causes of 
action. No complaint is multifarious which présents a common point 
of litigation the décision of which will aflfect the whole subject-matter 
and will settle the rights of ail the parties to the suit, and it is not 
indispensable that ail the parties should bave an interest in ail the 
matters contained in the suit, but it is sufficient that each party bas 
an interest in some material matters involved therein and they are 
connected with the others. Curran v. Campion, 85 Fed. 67, 70, 29 
C. C. A. 26, 29; Brown v. Deposit Co., 128 U. S. 403, 412, 9 Sup. 
Ct. 127, 32 L. Ed. 468; Hayden v. Thompson, 71 Fed. 60, 17 C. C. A. 
592. 

[7] It is contended that the complaint stated no cause of action 
against the défendants Nicholson, Rodman, and Ewing. But it con- 
tains averments that they caused the overruling and disregard of the 
légal élection of the new board of directors at the annual meeting of 
the Adams Company in December, 1913, and the subséquent contin- 
ued possession of the property of the Adams Company and the extrac- 
tion of ore therefrom by the Western Mining Company under the 
unauthorized extensions with knowledge that they had not been ap- 
proved by the shareholders and that Nicholson and Rodman with such 
knowledge had theretofore caused the like action by the Western Min- 
ing Company. Thèse and other allégations in the complaint hâve led 
to the conclusion that the complaint ought not to be dismissed against 
any of the défendants named in the decree challenged until the spécifie 
facts of the case are admitted by answèr or otherwise, or.proved so 
that the actual connection of each of thèse parties with the alleged 
wrong may be clearly seen and a just resuit attained. ' 

The decree below is therefore reversed, with directions to the court 
below to deny the motions of the défendants therein named for a dis- 
missal of the complaint and to permit them to answer. 
237 F.— 62 
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UNITED STATES v. SMAHT et al. (two cases). 

(Circuit Court of Appeals, Eighth Circuit October 30, 1916.) 

Nos. 4595, 4596. 

1. Bail ®=»79(2) — Relief from Fobfeittjre — Pleadino. 

A pétition for the rémission of the penalty of a forfeited recognizance, 
under Eev. St. § 1020 (Comp. St 1913, § 1684), wlilch authorlzes such ré- 
mission in the discrétion of tlie court whenever it appears to the court 
that "there has been no willful default of the party" and that a trial 
can notwithstandiûg be had In the cause, is properly signed by a person 
who put up the money to Indeinnify the suretles, and who is the real 
party In Interest, and an allégation thereln that there was no willful 
default of the défendant Is sufficlent; it being nelther necessary nor 
proper to plead the évidence. 

[Ed. Note.— For other cases, see Bail, Cent. DIg. §S 363-365, 369; Dec. 
Dig. <S=a79(2).] 

2. Bail ®=»79(2) — Relief feom Forfeitube — Discrétion of Court. 

Such an application being addressed to the discrétion of the District 
Court, Its décision that there was no willful default by défendant cannot 
be reversed, if supported by substantial évidence, although there Is also 
évidence to the contrary. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. §S 363-365, 369; Dec. 
Dig. <s=379(2).] 

3. Deposits in Cqvkt ©=4 — "Received in a Pending Cause" — "Money 

ACCBUING TO THE UNITED STATES" FOBFEITUEES. 

Rev. st. §§ 995, 996 (Comp. St. 1913, §§ 1644, 1645), provide that ail 
moneys pald Into any court or received by the offlcers thereof in any 
cause pending in such court shall be deposited with the treasurer or a 
designated deposltary of the United States to the crédit of such court, 
and withdrawn only on orders of the judge. By régulation of the 
Treasury Department public moneys, Including moneys accruing to the 
United States from the forfeiture, shall be deposited to the crédit of the 
treasurer. Af ter the entry of an order adjudging default on a criminal 
recognizance and dlrecting the Issuance of a scire fadas, but before any 
hearing thereon, one of the suretles remltted the amount named in the 
recognizance, but without interest or costs, to the clerk, who credited the 
same to hlm and deposited the money to the crédit of the court. Held, 
that the money dld not "accrue to thé United States," so as to become its 
absolute property, prlor to final judgment of forfaiture on return of the 
scire faclas, but untll that time was money received by the clerk la a 
pending cause within section 995, and was properly deposited by hlm, 
and subject to withdrawal on order of the judge. 

[Ed. Note. — For other cases, see Deposits in Court, Cent Dig. |§ 5, 6; 
Dec. Dig. <S=>4.] 

In Error. to and Appeal from the District Court of the United States 
for the District of Colorado; Robert E. Lewis, Judge. 

Criminal prosecution by the United States against Thomas R. Smart 
and others. From an order vacating an order adjudging forfeiture 
of a recognizance, the United States brings error and appeals. Af- 
firmed. 

Otto Bock, Asst. U. S. Atty., of Denver, Colo. (Harry B. Tedrow, 
U. S. Atty., of Denver, Colo., on the brief), for the United States. 

John A. Deweese, of Denver, Colo. (Edgar Caypless, of Denver, 
Colo., on the brief), for défendants in error and appellees. 

or other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before SANBORN, Circuit Judge, and TRIEBER and VAN 
VALKENBURGH, District Judges. 

SANBORN, Circuit Judge. The United States challenges by ap- 
peal and writ of error an order of the court below, made on Septem- 
ber 6, 1915, vacating its order of November 19, 1914, which adjudged 
the forfaiture of the recognizance of the défendant Thomas R. Smart 
and his sùreties, and directing that, out of the $1,500 which the sure^- 
ties had caused to be paid to the clerk of the court in the case, $403.60, 
the cost of the appréhension and return of the défendant to the juris- 
diction of the court, should be paid to the United States, that $18.20 
should be paid to the clerk of the court on account of the defendant's 
costs in the case, and that the remainder should be paid to Tena 
Smart, who owned and furnished to the sùreties the $1,500 which they 
paid to the clerk. The order assailed was made under section 1020 
of the Revised Statutes upon a pétition for the relief granted by the 
court, made by Thomas Smart, Tena Smart, his wife, and others, the 
answer of the United States, and affidavits and other évidence. Sec- 
tion 1020 provides that; 

"When any reccTguizance In a crlminal cause, taken for, or in, or returnable 
to, any court of the United States, is forfeited by a breach of the condition 
thereof, such court may, In Its discrétion, remit the whole or a part of the 
penalty, whenever it appears to the court that there has been no willtul default 
of the party, and that a trial can, notwithstanding, be had in thei cause, and 
that public justice does not otherwise require the same penalty to be enforced." 

[1] The first reason urged by counsel for the United States for a 
reversai of the order is that the allégation of the pétition "that there 
has been no willful default of Thomas R. Smart, and that there was 
no willful default of Thomas R. Smart or his sùreties," was an insuffi- 
cient averment of that fact, and that allégations of the évidence that 
this default was not willful were indispensable to warrant proof and 
a finding of Smart's purpose and intention. But the averment was of 
the intent and purpose of Smart. His acts and words before and at 
the time of that default were évidence of that intention and purpose, 
but it was not necessary or désirable that the pétition should plead this 
évidence. The clear statement of the essential fact is a sufficient and 
better pleading of it than a rambling statement of acts and statements 
that indicated the intent and purpose of the défendant. Another ob- 
jection to the pétition is that it was verified by Tena Smart and that 
she was not a proper party to it. But she was the real party in interest 
in the application. The fact was alleged in the pétition that the $1,- 
500 which induced the sùreties tb sign the recognizance of Smart was 
her money, which she caused to be delivered to them to indemnify 
them for their undertaking, and that it was on account of this money 
that they caused the $1,^00 to be paid to the clerk of the court after 
the recognizance was adjudged forfeited. Tena Smart under thèse 
circumstances was a proper party to the pétition, and its averments 
were sufficient to warrant a remission of the penalty of the recog- 
nizance. 

[2] The second reason urged by counsel for a reversai of the order 
is that the court below abused its discrétion in remitting the penalty 
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and vacating the forfeiture, because the uncontradicted évidence ad- 
duced at the hearing was that the default on the part o£ the défendant 
Smart was willful. It is unnecessary, in the discussion and détermina- 
tion of this contention, to recite ail the évidence for the United States, 
for the Congress intrusted to the discrétion of the District Court, and 
not to the discrétion of this court, the décision of the question whether 
or not Smart was guilty of a willful default and whether or not the 
penalty of bis recognizance should be .remitted, and if there was 
substantial évidence bef ore that court that his default was not willful, 
there was no abuse of its discrétion in so fînding, although there is 
also évidence to the contrary. There was évidence before the court 
of thèse facts : On August 7, 1914, Smart and his sureties made their 
recognizance under a penalty of $1,500, conditioned that he' should ap- 
pear before the court at Denver on the first day of that or any future 
term of the court when required, and that he should answer to the 
criminal charge against him specified in the recognizance. Tena Smart 
caused $1,500 of her money to be placed under the control of the 
sureties on this recognizance to indemnify them for signing it at about 
the time they did so. On August 31, 1914, Smart wrote to the clerk 
of the court at Denver that he was completely in the dark as to the 
time when he was required to appear, requesting him to inform him 
and his bondsmen of the time and to send his mail to him in the care 
of Herbert Anderson at the Brooks Hôtel, Idaho Falls, Idaho. On 
September 3, 1914, the United States attorney, in response to that 
letter, wrote Smart that the date when he was to appear was not de- 
termined, and asked him to communicate with him about October 1, 
1914, and receive more definite information. On October 29, 1914, the 
United States attorney wrote Smart and his bondsman Anderson that 
his case was set for trial on November 19, 1914. No answer was re- 
ceived by the United States attorney from Smart. On November 6, 
1914, the attorney telegraphed Anderson: "Hâve not heard from 
Smart as I should bave. Is his bond to be forfeited?" And Ander- 
son telegraphed that he had not heard from Smart for some time and 
that in case they had to forfeit the bond the money was ready. On 
November 19, 1914, Smart did not appear, and an order was made 
which recited that the district attorney moved for a forfeiture of the 
recognizance, that Smart and his bondsmen were called, but came not 
and made default, and closed with thèse words : 

"Wherefore It is considered by the court that the sald Thomas H. Smart, 
Charles H. Ajiderson, and Robert Irwin hâve each of them broken the condi- 
tions of their sald recognizance, and that the same be taken as forfeited, and 
that a sclre facias issue in that behalf, retumable on the first day of the next 
term o£ tMs court sitting at Denver." 

Thereupon the United States attorney wrote to the bondsmen that the 
recognizance was forfeited by the court, and called upon them to send 
the amount of the bond to the clerk of the court. On December 23, 1914, 
the clerk of the court received a draf t of the State Bank of Idaho Falls, 
Idaho, payable to him for $1,500, which he placed to the crédit of 
the surety Anderson on his docket cash account, and held subject to 
the order of the court until September 6, 1915, when the court below 
vacated the forfeiture of the recognizance and directed the payment of 
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$403.60 of this $1,500 to the United States, $18.20 to the clerk for 
the costs of the défendant, and the remainder to Tena Smart. Mean- 
while in April and May, 1915, Smart had been apprehended in the 
state of Washington, ordered by the District Court of the District of 
Washington to be removed to Denver, had been brought to the court 
below, had been tried for the offenses charged against him before the 
same judge who granted the pétition to vacate the forfeiture of his 
recognizance, had been found guilty, and on July 21, 1915, had been 
sentenced. At his trial and at the time of his sentence Smart stated to 
the court that he was advised by the United States attorney when he 
gave his recognizance that the attorney would let him know when his 
présence was needed, that the défendant was not a résident of the 
district of Colorado, that he received a letter from the attorney not 
to appear at a term of court at which he expected his trial, that he 
did not appear at that term, that he went to old Mexico and on ac- 
count of the révolution could not return when he desired, that he 
came baclc as soon as he was able, that he did not receive any further 
communication from the attorney advising him when he must appear 
for trial, and that it was at no time his intention to willfully absent 
himself from court when his case was set for trial. 

The bill of exceptions in this case recites that, in passing upon the 
application to set aside the forfeiture and remit the penalty thertof, 
the court below considered and gave weight to thèse statements of 
the défendant Smart, and no objection or exception to that action ap- 
pears in the record. There is much évidence in the bill of exceptions 
regarding the course of the défendant Smart subséquent to November 
19, 1914, and conceming the endeavors to apprehend and expenses 
of apprehending and securing him, and there is the affidavit of one 
of the post office inspectors that in May, 1915, after Smart had been 
brought back to Denver, he tôld that inspector that he started back 
to Denver, and was there at the time the trial was set, but "that he lost 
his nerve and beat it," and that since then he had been in numerous 
places under the assumed name of Thomas Grant. But the default 
occurred on November 19, 1914, and the question was whether or 
not he then intended to make default. What he did afterwards, what 
intention he had subsequently, especially after his wife's money, or the 
proceeds of it, in December, 1914, had been received by the clerk, are 
much less persuasive of his intention when the default was made than 
what he did and said before and at that time. He was a nonresident 
of Colorado. He said that the United States attorney told him when 
he made his recognizance tliat the attorney would inform him when 
he was required to appear. His departure from Colorado, therefore, 
indicated no intention to flee, and his letter of August 31, 1914, to the 
clerk, giving his address and requesting him to give him and his 
bondsmen notice at that address of the time of his trial, and his state- 
ment at his trial and sentence that he did not intend to make default, 
constitute substantial and persuasive évidence that he did not, on or 
before November 19, 1914, intend to fail to appear at his trial, or to 
make a default of his recognizance. Hère was substantial évidence 
that Smart was not guilty of a willful default, and the court was not 
guilty of an abuse of discrétion in so finding. 
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[3] The third reason which counsel give for the reversai of the 
order challenged is that the $1,500 received by the clerk of the court 
in December, 1914, became, upon its receipt by him, the absolute prop- 
erty of the United States, and that the court below had no jurisdic- 
tion or authority to order it, or any part of it, paid to Tena Smart, 
who had furnished it. Section 995 of the Revised Statutes, provides 
that: 

"AU moneys paid Into any court of the United States, or received by tlie offl- 
cers thereof, In any cause pending or adjudicated in snch court, shall be forth- 
with deposlted wlth the treasurer, an assistant treasurer, or a designated de- 
positary o( the United States, In the name and to the crédit of such court" 

Section 996 provides that : 

"No money deposlted as aforesald shall be withdrawn except by order of the 
Judge or Judges of said court, respectively, In term or in vacation, to be sign- 
ed by such judge or judges, and to be entered and certifled of record by the 
clerk; and every such order shall state the cause in or on account of which it 
is drawn." 

There were régulations of the Treasury Department (Department 
Circular No. 47, April 5, 1905) to the efïect that: 

"Receivers of public moneys llving in the same clty or town wlth • • » 
a national bank deposltary must deposit thelr reeelpts at the close of each 
day," that "ail collections must be deposlted to the crédit of the treasurer of 
the United States," and that "clerks of the United States courts who receive 
public moneys accruing to the United States from • * » forfeitures of 
recognlzanees, * » * wlU deposit the same In accordance wlth the fore- 
golng paragraphs," 

Section 1020 of the Revised Statutes, as we hâve seen, empowers 
any court of the United States in which any recognizance in a crim- 
inal cause has been taken and forfeited by a breach of its condition, 
without limit as to time, to remit the whole or a part of the penalty 
in its discrétion, when it appears to it that there has been no willful 
default of the party, that a trial can, notwithstanding, be had in the 
cause, and that public justice does not otherwise require the enforce- 
ment of the penalty. It is settled by the weight of reason and of 
authority that this power may be exercised and the penalty may be re- 
mitted after final judgment against the sureties on scire facias, and 
after the expiration of the term in which the default was adjudged, 
and after the expiration of the term in which the final judgment on 
scire facias was rendered. United States v. Jenkins, 176 Fed. 672, 100 
C. C. A. 224, 20 Ann. Cas. 1255 ; United States v. Duncan, Fed. Cas. 
No. 15,004; United States v. Traynor (D. C.) 173 Fed. 114, 115. 
There can be no doubt, therefore, that unless the $1,500 received by 
the clerk of the court on December 23, 1914, and in the actual control 
of the clerk and the court on September 7, 1915, had become the abso- 
lute property of the United States, and had legally passed beyond the 
jurisdiction and control of the court before the latter date, that court 
had the authority and the right to remit it to the party on whom the 
penalty really fell, to Tena Smart, who furnished the money from 
which the deposit made with the clerk of the court in the pending 
cause on December 23, 1914, was derived. 

The contention that the deposit was without the control of the 
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court rests on the proposition that this $1,500 became the absolute 
property of the United States the moment it was received by the 
clerk, that it was his duty to deposit it on that day in a national de- 
positary to the crédit of the treasurer of the United States, that 
he wrongfully failed to do this, and that the court erred because it 
was without right or power to take advantage of this dereliction of 
duty of the clerk to remit the money to the party equitably entitled 
to it, although it still remained under the actual control of the court. 
Thus it appears that the indispensable basis of the theory of counsel 
for the United States is the dereliction of the clerk in the discharge 
of his dùty to décide, when he received this money, that it was the 
absolute property of the United States and to deposit it forthwith 
as such to the crédit of the treasurer of the United States, instead of 
depositing it in the national depositary in the pending cause to the 
crédit of the court. 

The regular course of proceeding, when a défendant in a criminal 
case with his sureties has made a recognizance to appear at his trial 
and has failed to do so, is for the court on motion of the United 
States attorney to make an order that the défendant and the sureties 
hâve broken the conditions of their recognizance, that the same is 
forfeited, and that a scire facias issue to the défendant and his sure- 
ties, returnable at a time certain, to show cause why final judgment 
thereon should not be rendered and an exécution be issued against 
them; the scire facias is then issued and served on the défendant 
and his sureties, and in answer to it they may défend by presenting 
such matters of légal avoidance as may be shown by plea, by ques- 
tioning the amourit of the judgment to be rendered, and by presenting 
such matters of relief as may tend to induce the court to remit or 
mitigate the forfeiture. On the hearing upon the return of the 
scire facias such matters are heard, the amount of the debt is then 
first liquidated and fixed, and if the défenses do not prevail, then for 
the first time a final judgment fixing the amount of the liability is 
rendered and the issue of an exécution is ordered. United States v. 
Duncan, 25 Fed. Cas. 937, No. 15,004; United States v. Feely, 25 
Fed, Cas. 1055, 1057, No. 15,082; United States v. Santos, 27 Fed. 
Cas. 954, No. 16,222; United States v. Winstead (D. C.) 12 Fed. 
50, 5 1 ; United States v. Von Jenny, 39 Appeal Cases, District of 
Columbia, 377, 378; United States v. Traynor (D. C.) 173 Fed. 114, 
115. In some of the courts of the United States the practice is, in- 
stead of issuing the scire facias, to bring an independent action against 
the défendant and his sureties on the forfeited recognizance ; but not 
until scire facias or summons has been served on the sureties and 
they hâve had opportunity to plead in answer may final judgment 
fixing the amount of their liability and directing the exécution be 
rendered. The judgment of default of the recognizance is an inter- 
locutory judgment in a pending cause, which, in the absence of the 
défendant and the sureties may go to final judgment only after 
notice to the défendant and the sureties and an opportunity for them 
to be heard. The judgment of default of the recognizance is con- 
ditioned by the subséquent failure of the sureties after such notice 
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to présent légal grounds for its avoidance, and by the subséquent 
détermination of the amount of the recovery after such notice. So 
it is that, when the $1,500 was received by the clerk, there was a 
cause pending in his court between the United States, on the one 
hand, and Smart and his sureties, Anderson and Irwin, on the other 
hand, upon their recognizance. A judgment of default of the recog- 
nizance and of the issue of a scire facias returnable on the first day 
of the next term of the court had been rendered, and there the pend- 
ing cause stood. 

Sections 995 and 996 of the Revised Statutes provided that moneys 
paid into any court or received by the ofïîcers thereof in any cause 
pending in such court should be deposited with the treasurer or a 
designated depositary of the United States in the name and to the 
crédit of such court, and that such moneys might be withdrawn and 
paid out on orders of the judge of that court, signed by him and en- 
tered and certified by the clerk. As the $1,500 was received by 
the clerk in a pending cause, credited to Anderson, one of the parties 
to that cause, on the clerk's docket cash account, and subsequently 
paid out on the orders of the judge, the légal presumption is that 
the clerk deposited it on the day he received it in a designated deposi- 
tary to the crédit of the court under sections 995 and 996. If that 
money was received by the clerk without any direction to apply it 
to the payment of a part of the liability of the sureties on the recog- 
nizance, for. their liability on the day of its receipt was $1,500 and 
interest from November 19, 1914, or $1,512.46 and costs, if he re- 
ceived it with instructions to apply it to the payment of their liability 
on condition that the United States would accept it in compromise 
and settlement of that liability, and would satisfy and discharge on 
the record of the court the judgment of default of their recognizance 
against tHem, if he received it with instructions to hold it to the crédit 
of Anderson until the judgment was satisfied or until an applica- 
tion to avoid the forfeiture could be heard by the court, and in many 
other conceivable circumstances, that money could not and did not 
become the absolute property of the United States upon its receipt, 
and it was not his duty to deposit it to the crédit of the treasurer of 
the United States, but it was his duty to place and hold it in a desig- 
nated depositary subject to the disposition of the court in the pend- 
ing cause. As he so placed and held it, the légal presumption is 
that he did so for some such justifying reason. 

As counsel for the United States insist that the $1,500 became the 
absolute property of the state on its receipt by the clerk; that he 
knew this, and that he violated his duty in failing to deposit it as 
such to the crédit of the treasurer, and as they further insist that 
the court below was in error in treating it as deposited in a pending 
cause under section 995, and as this theory Aies in the face of the 
légal presumption, the burden was upon them to establish the fact 
by the record that this $1,500 did become such absolute property 
of the United States, and that the clerk violated his duty in depositing 
it in the pending cause to the crédit of the court under section 995. 
The folio wing is ail the record material to this issue: The petitioners 
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alleged that Anderson and Irwin, the sureties, remitted to the clerk 
of the court the said $1,500, and that the same is in the registry 
of the court, subject to the proper order or further disposition of 
this court. The answer of the United States was that said sum of 
$1,500 is now in the hands of the District Court of the United States 
as a fuU payment of the obligations created by said bail bond. There 
was no averment or claim in the answer, or during the trial, so far 
as the record discloses, that the money had been misappropriated, 
or that it was not rightfuUy within the jurisdiction of the court. The 
clerk was not called or swom as a witness, and the only facts proved 
relevant to the issue under considération were that the State Bank of 
Idaho Falls in December, 1914, sent to the clerk of the District Court 
a draft for $1,500, that the clerk indorsed the draft, and on Decem- 
ber 23, 1915, credited the surety Anderson with $1,500 on his docket 
cash account, and that on August 30, 1915, eight months thereafter, 
Anderson and Irwin made afEdavits that the $1,500 was paid to the 
clerk of the court in full payment of the debt created by the forfei- 
ture. But this proof falls far short of overcoming the légal pre- 
sumption that the clerk and the court below properly treated this 
fund, far short of proving violation of duty by the former, or lack 
of jurisdiction over the fund by the latter. There is no proof in 
this record that the clerk was directed by the bank that drew the draft, 
or by the surety or sureties, or by any other party to pay this money 
over to the United States on their recognizance ; no proof what in- 
structions, if any, were given him by the sender or senders of the 
draft. The money received was insufficient to pay the debt evi- . 
denced by the recognizance, and even if the sureties had instructed 
the clerk at the time he received it that it was sent as a fuII payment 
thereof (and there is no proof that they did), he could not lawfully 
hâve paid or delivered it to the United States until the United States, 
by its attorney or some other authorized agent, had agreed to accept 
it in compromise and settlement of the larger amount owing on the 
recognizance and to satisfy the judgment of default. The record 
fails to show that the $1,500 received by the clerk ever became the 
absolute property of the United States, that the clerk of the court 
failed properly to deposit the $1,500 he received, that this $1,500 and 
its disposition were not lawfully within the jurisdiction and control 
of the court below or that that court did not lawfully dispose of it in 
the exercise of a wise and just discrétion, and the order of September 
6, 1915, must be afïirmed. 
It is so ordered. 
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TOLEDO NEWSPAPEB CO. et al. T. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit December 15, 1916.) 

No. 2786. 

1. OONTEMPT <S=344 — ^JUDGES ig=15{l) — JXJBISDICTIOW — CAIXINO IN JUDOlt. 

Wliere a newspaper Is charged with contempt In publications concem- 
ing a judge sittlng in a pendlng suit, such judge bas jurlsdlctlon to dis- 
pose of the contempt proceedlngs, the contempt belng of a direct cbaxac- 
ter ; but, 11 there be suffident time, he sbould call in another judge. 

[Ed. Note.— For other cases, see Contempt, Cent. Dlg. U 128-130 ; Dec. 
Dig. ®=>44; Judges, Cent. Dig. §§ 48-60; Dec. Dlg. <S=>15(1).] 

2. Contempt <@=»66(7) — Review — Findings of Fact. 

A proceedlng to punlsh for crimlnal contempt belng one at law, those 
matters which are to be naturally Inferred, and which the opinion of the 
lower court assumed, wlU be consldered as found; no spécifie findings 
belng requested or made. 

[Ed. Note.— For other cases, see Contempt, Cent. Dlg. !S 232-237 ; Dec. 
Dig. 0=66(7).] 

3. Appeal and Erhob ®=»719(3) — Assiqnments or Ebrob — Jtthisdictiow. 

Objections that the trial court was wlthout jurisdlction need not be 
assigned, to be consldered, but wUl be ralsed by the appellate court on 
Its own motion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §g 2971, 
3490 ; Dec. Dig. <S=»719(3).] 

4. Contempt <g=>9 — Ceiminal Contempt — Jtjbisdiction. 

Nonresldent judgment credltors of a street rallroad company, the 
terms of whose franchises were about to expire, filed a blU in the District 
Court agalnst the company, settlng forth that compliance wlth a three- 
cent fare ordlnance of the munlcipallty in which it was located would 
destroy the equlty of rédemption from exlsting mortgages, to which 
equity alone they could resort. The clty was made a party, but motions 
for a temporary injunction against enforcement of the ordinance were 
denled, on the grounds that the ordinance was not self-exeeutlng and that 
the old franchises had not been extended, as clalmed. After the first 
hearlng the court subsequently granted a temporary injunction on the 
ground that the situation had changed; the offlcers of the clty treat- 
ing the ordlnance as self-executlng. Beld, that durlng the time the 
court was disposlng of the first motion for an Injunction, as well as the 
time when the subséquent motions were pendlng, the court had jurlsdlc- 
tlon, for, desplte the déniai of the contention that the franchise had been 
extended, the court had jurisdlction to subsequently grant the injunction, 
conditions havlng changed, on the theory that its first order was improvl- 
dently made or that the. status quo should be preserved pendlng final dé- 
termination, and so the publication of articles durlng those periods inter- 
ferlng with the court's exercise of its jurlsdlctlon, so as to obstruct the 
administration of justice, would constitute crimlnal contempt. 

[Ed. Note. — For other cases, see Contempt, Cent Dig. §| 8, 15-18 ; Dec. 
Dig. <S=»9.] 

5. Appeal and Eebok ®=>477 — Bight to Pbesebve Status Quo. 

Though an Injunction be denled, the court has jurisdlction to préserve 
the status quo pendlng appeal or final détermination, though dismissing 
the bill. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. S§ 
2247-2249; Dec. Dig. <S=>477.] 

©=»For other cases ses same toplc & KBT-NUMBER In ail Key-Numbered Dlgest» & Indexe» 
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6, CONTEMPT ®=99 — NeWSPAPBB PUBLICATION — ^PEHDING CaTJSB — ObSTBUC- 

TioN OF Justice. 

Judicial Code (Act March 3, 1911, c. 231) § 268, 36 Stat 1163 (Comp. 
St. 1913, § 1245), déclares that courts shall havè the power to punish 
contempts of their authorlty, provided that such poWer shaU not be con- 
strued to extend to any cases, except the misbehavlor of any person In 
their présence or so near thereto as to obstruct the administration of 
Justice. A newspaper company, referrlng to a pending action Involvlng 
the enforcement of municipal ordinances regulatlng street car fares to 
be charged, publlshed articles tending to provoke public résistance to 
an injunctlonal order, in case one should be made by the fédéral judge 
in a pending suit. Èeld, that the publication, being calculated to pro- 
duce résistance to the order of the court, amounted to àiisconduct, or a 
misbehavlor constltuting a contempt. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 8, 15-18; Dec. 
Dig. <S=»9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contempt.] 

7. Contempt <®=6 — ^Newspapeb Publication — Pendino Case — Obsteuction 

op Justice. 

Such publications being in a newspaper of gênerai circulation In a clty 
and sold under the very courthouse Windows, if not brought into and 
sold within the corridors and offices of the building, and being calculated 
to obstruct the administration of justice, amount, in vlew of the hlstory 
of the enactment of the section, to direct contempt, punlshable under Ju- 
dicial Code, § 268; it appearing that Congress refused to exempt news- 
papers. 

[Ed. Note.— For other cases, see Contempt, Cent Dig. §§ 6, 9, 10, 13; 
Dec. Dig. <S=36.] 

In Error to the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. Killits, Judge. 

The Toledo Newspaper Company and another were convicted of 
criminal contempt (220 Fed. 458), and they bring error. Affirmed. 

Lawrence Maxwell, of Cincinnati, Ohio, for plaintififs in error. 
Wm. L. Day and E. S. Wertz, U. S. Atty., both of Cleveland, Ohio, 
for the United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The chief franchises of the street rail- 
way System in the city of Toledo were by their lerms to expire on 
March 27, 1914, and there had been long and bitter controversy be- 
tween the street railway company and some éléments in the city which 
opposed franchise renewals, unless on conditions which the railway 
company would not accept. The council passed an ordinance fixing 
three cents as the rate of fare after March 27th, and an application 
was made to the court below for a temporary injunction to forbid 
any attempt to enforce this ordinance. The Toledo Newspaper Com- 
pany, a corporation, was the publisher of the Toledo News-Bee, and 
this paper contained editorial and news articles on the subject. Later, 
and upon the direction of the judge of the court, an information was 
fîled against the publishing corporation and its managing editor, charg- 

<S=3For other cases see same topic & KEY-NUHBER In aU Key-Numbered Digests & Indexes 
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ing that certain of the publications constituted a contempt. A de- 
murrer to this information was overruled, an answer was filed, and 
upon the issue so joined a trial was had. The respondents were found 
guilty and were condemned to pay fines — a nominal one by the éditer, 
but a very substantial one by the publishing company. 220 Fed. 458. 
Both respondents join in this writ of error. A more detailed statement 
of facts will be found in connection withthe discussion of the ques- 
tions involved. 

[1] 1. One matter, more or less mentioned on the argument, should 
receive notice, although it cannot be important to our disposition of 
the case. At the trial the court was presided over and the findings 
were made and sentence pronounced by tlie same judge who was 
holding the court at the time of the publications complained of. His 
légal right to conduct the trial is not questioned ; indeed, it is obvions 
that, in the typical case of direct contempt, to require a substitution 
of judges before the contempt could be punished would be to deprive' 
the proceeding of its summary charâcter and destroy its efficiency as a 
means of securing the unimpeded administration of the law. How- 
ever, there are fréquent cases where, even though mistakenly, a 
gênerai belief may easily arise that there is a personal controversy be- 
tween the contemner and the judge of the court. Even in cases of 
this class, if the necessity for summary action or if other reasons make 
impracticable the substitution of another judge to hear the contempt 
matter, the duty of the regular judge of the court to proceed with 
it is clear, no matter how embarrassing this duty may be to him; 
but, in thèse cases, if there is no immédiate urgency, and if no other 
reason exists making it specially appropriate that the same judge act, 
we think it by far the better policy to call in another judge ; and the 
fédéral System provides spécial facility for so doing. We can well 
understand the reluctance with which a District judge would put 
himself in a position which seemed to be a shifting to another of this 
sometimes very burdensome and very délicate duty; but it is of the 
greatest importance that contempt proceedings be put, as far as pos- 
sible beyond the reach of even unjust adverse criticism, and, in such a 
situation as has been recited, the judges of this court upon whom the 
duty may fall will always be ready to assign a judge from another 
district. 

[2] 2. This is an error proceeding, in a case at law. No spécifie 
■ findings of f act were requested or made. General and ultimate find- 
ings were embodied in the order. Under thèse conditions it is not 
necessary that every fact necessary to support the judgment should 
be particularly found. Even if we do not hère apply the strictness 
of the rule that every fact necessary to support the judgment will be 
assumed so far as not contradicted by the record, we may at least as- 
sume those things which are naturally to be inferred, and which the 
opinion and the course of the proceedings below indicate every one 
took for granted. 

[3-5] 3. It is undisputed that the newspaper publications had réf- 
érence to the gênerai subject-matter, some phases of which were theit 
pending in the District Court, and had référence to the making and 
the efïect of the injunctional order, the application for which was 
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then pending. It is suggested, if not very directly urged, upon the 
oral argument, that the court had no jurisdiction whatever in ttie pend- 
ing cause to make such an injunctional order as asked, or any order 
to that efifect, and that, therefore, there could be no contempt with 
regard to such subject-matter. This question is not distinctly covered 
by any assignment of error nor is it mentioned in the very careful 
brief prepared by respondents' counsel; but it pertains to the juris- 
diction and should be noticed even upon our own motion. It requires 
further détails tô be stated. 

On January 26, 1914, judgment creditors, citizens of New York, 
filed in the court below a bill in the nature of a creditors' bill against 
the railway, citizen of Ohio, setting out, among other things, that the 
three-cent ordinance was confiscatory, and that compliance therewith 
would destroy the equity of rédemption from existing mortgages, to 
which equity alone judgment creditors could resort, and that there 
had been in effiect an extension of the franchises until October. It 
prayed a receivership, and that, if the judgment was not satisfied be- 
fore the date set for going into effect of the ordinance, the city of 
Toledo then be made a party défendant, and that it then be enjoined 
from enforcing the ordinance. A motion for the appointment of a re- 
ceiver was entered, but not brought on for hearing. March 24th, on 
pétition that day filed, an order was entered permitting plaintiffs to 
make the city a défendant, and an amended bill was filed accordingly. 
On the same day the railway company filed its cross-bill against the 
city, asking the same relief; and motions for preliminary injunction 
were duly entered. Thèse motions were brought to the attention of 
the court on March 26th. The court did not that day hear the motions 
formally, but indicated that, until there was time for décision, mat- 
ters ought to remain in statu quo. On March 30th, and after formai 
hearing on the 28th, an opinion was filed holding that the ordinance 
was not self-executing ; that it provided for its exécution by the fil- 
ing of a bill and the obtaining of a court order to put it in force ; that 
ail questions involved could be raised in defending such application; 
that plaintiffs had, in this way, an adéquate remedy without them- 
selves moving affirmatively in a court of equity; and, hence, that 
the court could not grant the injunction asked. No order denying the 
motions seems to bave been entered. Later, the motions were renew- 
ed and arguments and hearings before the court were had from time 
to time in August and September. On September 12th the coqrt filed 
an opinion holding that the situation had changed in that the city 
officiais were interpreting the ordinance as self-executing and were 
attempting to enforce it without any court proceeding, and that, since 
it was practically conceded that the three-cent rate was confiscatory, 
plaintiffs were entitled to a teraporary injunction. 

There was ample jurisdiction to justify punùshing any contempt 
committed at this stage of the case. Even if it might be said that 
the court is not entitled to full protection as a court while it is 
considering and deciding, either way, the question whether it 
bas power to give the relief sought (U. S. v. Shipp, 203 U. S. 563, 
27 Sup. Ct. 165, SI L,. Ed. 319, 8 Ann. Cas. 265; Pair v. Kohler, 
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228 U. S. 22, 33 Sup. Ct. 410, 57 L. Ed. 716), and even if it 
might be denied that the real dispute hère was whether use of the 
streets by the company would be an acceptance of the ordinance, not- 
withstanding the declared purpose not to accept, and might be denied 
that this dispute presented a justiciable controversy giving povver to 
make an order fixing the terms of use temporarily, yet it cannot be 
doubted that the bill as filed presented also a claim that the old fran- 
chise would not expire until October, and so asserted a good case for 
the relief asked. The judge on March 30th announced his opinion 
that this claim was not good in law, and part of the publications com- 
plained of were of a later date ; but this question abided in the case, 
in spite of his provisiohal décision. On the final hearing or- on appeal 
it might tum out that plaintiflf was right ; and a court may temporarily 
préserve the status quo, even after deciding to dismiss the cause. 
Cotting V. Kansas City, 183 U. S. 79, 80, 22 Sup. Ct. 30, 46 L. Ed. 92. 
The jurisdiction to make a provident order in the subject-matter is 
clear; and it would not be material to the preliminary jurisdiction if 
it should be thought that an order actually made was improvident. 

The publications cOmplained of were made during the periods from 
March 24th to March 30th, and from August 14th to September llth, 
during the pendency, respectively, of the first and second motions. 

[6] 4. The question of jurisdiction past, the next inquiry is wheth- 
er the publications constituted that "misconduct," to the punishment of 
which the power of the court is limited by the statute. Judicial Code, 
§ 268. It is clear, from the very words of the statute, that "miscon- 
duct" carries a double limitation. Not everything which may rightly 
be classified under this gênerai name is punishable ; to be so, it must 
hâve the required character and the required location. 

First, as to character: It must "obstruct the administration of jus- 
tice." Although this limitation is expressed only as to that class of 
contempts not committed in the physical présence of the court, it must 
be impîied in the other class as well; for the t)rpical case of mis- 
conduct in a courtroom inherently "obstructs the administration of 
justice," and in thèse five words are epitomized the reasons why pow- 
er to punish for contempt must exist. If we give our attention alone 
to this matter of the character of the misconduct, omitting for the 
présent any thought as to its location, we see that we may — so far as 
the décision of this case is concerned— disregard ail cases of mère libel 
and slander against the judge of the court and ail cases of news- 
paper or other comment directed against past judicial action. In both 
of thèse classes, such tendency as there is to obstruct the administra- 
tion of justice is not of the direct nature which we bave hère to con- 
sider. Whether there may be cases which seem only to refer to the 
past action of the court, or which seem to be substantially slander or 
libel, and which, " nevertheless, shouki be treated as an obstruction 
within the meaning of this statute, is a matter about which we hâve no 
occasion to express an opinion. Upon this record, the publications 
had référence to pending judicial action, and there is a finding of fact 
("as alleged in the information") that they tended and were intended 
to provoke public résistance to an injunctional order, if one should 
be made, and there is a finding that they constituted an attempt to 
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intimidate — at least unduly tq influence — the District Judge with réf- 
érence to his décision in the matter pending before him. That each 
of thèse findings is supported by compétent évidence, and for that 
reason binding upon this court, is too clear for dispute ; but we may 
rightly go further, and say that it is difficult to see how any other 
findings could hâve been made. The publications are set out in some 
détail in the opinion of the District Judge, 220 Fed. 460-472. They 
must be considered collectively, not singly ; they must be taken, head- 
lines as well as text, as intended to produce the efïect which ail must 
know they would be likelv to produce upon many of the great audience 
to which they were addressed. Thatcher v. United States (C. C. A. 
6) 212 Fed. 801, 810, C. C. A. . They were, in form and sub- 
stance, well adapted to bring about résistance to and utter public dis- 
regard of an injunctional order, and to influence a weak judge into 
denying the order through fear of those weapons of public abuse 
and ridicule which respondents controlled and showed their willing- 
ness to use. Manifestly, it is of no importance that, when the order 
was finally made, and its opération had been postponed a short time 
expressly to give opportunity for excitement to die out, no riotous 
disobedience followed ; and it is equally of no importance that in 
such a case the attempt may produce in the judge's mind irritation, in- 
stead of fear. 

[7] 5. This leaves for considération only the second statutory limi- 
tation — that pertaining to the place where the misconduct occurs. The 
elaborate printed brief for plaintiffs in error is devoted wholly to this 
question, and it is argued, in efïect, that a newspaper publication, no 
matter what its character, and no matter whether with référence to 
a matter pending, is wholly immune from punishment as for contempt, 
provided it is not circulated in the courtroom while the court is in 
session. 

It is urged that the record does not show that the publications were 
currently read by the judge of the court, or that the papers contain- 
ing them were sold or distributed in the courthouse corridors, on the 
steps, or in the immédiate vicinity of the courthouse. If thèse f acts 
are essential, they may and should be presumed in support of the 
judgment. There is no proof to the contrary, and it is highly prob- 
able that in a city like Toledo, and with a courthouse situated as it 
there is, an afternoon paper, with a daily circulation of 50,000, and 
with fîve éditions each day, not only is read every day by the great 
part of the reading public, including the judges, but is cried and sold 
by the hundreds and thousands under the courthouse Windows, and 
is brought into, if not sold in, the corridors and offices of the build- 
ing. We refer to thèse presumptions and probabilities only to indi- 
cate that the lack of précise allégation or proof as to thèse facts can- 
not, in any event, be fatal, but without intending to décide whether 
thèse facts may be necessary. 

Considering only the face of the statute, we see no reason to think 
that a newspaper publication, circulating in enormous numbers in the 
very community where the court is sitting, and where its order, if 
made, is to be executed, and reaching and appealing to the very per- 
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sons who are to be affected by the order, and surely tendîng to pre- 
vent an impartial and free décision by judge or jury, may not rightly 
be deemed "so near thereto" as to constitute an obstruction to the 
due administration of justice. The very statement of the situation 
seema to show that such a publication, if it is of the character to be 
called "misconduct," is within the class which may be punished. In- 
deed, the only substantial argument to the contrary is that the his- 
tory ôf the statute shows an intent by Congress to make ail newspaper 
publications immune, and, hence, that the language of the statute 
should be construed, even at the cost of some violence to its letter, 
so as to carry out this congressional intent. The history of the stat- 
ute and the various décisions, state or fédéral, which hâve considered 
and construed this or similar laws, are most thoroughly considered by 
the District Judge in his opinion. See 220 Fed. 474-491. We are not 
called upon to sanction every characterization or every subordinate 
conclusion found in this discussion; we may or may not do so; 
but we approve its gênerai course and its resuit and its analysis of 
the opinions cited. We can add only one thing. The Pennsylvania 
statute (Laws 1808-1812, p. 55), which is said to hâve been so far 
the basis and model of the fédéral statute that the latter should be 
treated as for the same purpose and having the same effect as the 
former, not only gave immunity to ail misconduct not in the présence 
of the court, and omitted the modifying "or so near thereto," but also 
contained a section expressly prohibiting any contempt proceedings 
based on any newspaper publication.^ The Pennsylvania Législature, 
apparently realizing that a newspaper publication, on account of its 
very broad opération, might perhaps be considered as being "in the prés- 
ence of the court," thereupon added an express provision on the 
spécifie subject, and by that express provision (section 2) granted that 
further immunity which the Législature thought the public policy of 
the State required. If it be true, as claimed, that the Pennsylvania 
statute was the model which Congress had before it, and if it be true 
that the fédéral statute should be construed on the theory that the 
protection of a newspaper ffom oppressive contempt proceedings, as 
exemplified in the matter of Judge Peck, was the real subject-matter 
présent in the congressional mind, we find, first, that the evil under 
considération, and the exemption which the Peck proceedings suggest- 
ed, pertained, not to interférence in pending cases, but to comments on 
past décisions; we find, second, that in tlie language intended to ex- 
clude from immunity Congress inserted a limitation — "or so near 
thereto, etc." — well adapted to reach, and so exclude from immunity, 
many cases of newspaper publication; we find, third, that Congress 
refused to adopt, from the model before it, that provision which 
sought expressly to reach and protect a newspaper. From this his- 
tory of the statute, we cannot understand how a gênerai intent to 

1 Section 2, Act of April 3, 1809: "AU publications ont of court respecting 
thfi conduct of the judges, offlcers of the court, jnrors, wltnesses, parties, or 
any of them, of, in and concemlng any cause pending before any court of this 
commonwealth, shall not be construed Into a contempt of the sald court, so 
as to render the autbor, prlnter, publisher, or elther of fhem, llable to attach- 
ment and summary punlshment for the same." 
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make ail newspaper publications imtnune can be inferred; the ordi- 
nary canons of construction lead to the contrary inference.^ 

What has been so far said pertains to the first count of the in- 
formation. The sentences imposed are amply supported by con- 
viction under the first count, and whether the record shows any er- 
ror, as to the second and third counts becomes immaterial. Claassen 
V. United States, 142 U. S. 140, 146, 12 S'up. Ct. 169, 35 L. Ed. 966; 
Hardesty v. United States (C. C. A. 6) 168 Fed. 25, 26, 93 C. C. 
A. 417. We the more readily apply this rule, and refrain from de- 
tailed considération of thèse counts, because it is clear enough that 
they pertain merely to matters in aggravation of the unitary course 
of conduct covered by the first count. 

The judgment and the sentences imposed are affirmed; but, since 
costs are not awarded either for or against the United States, the âf- 
firmance will be without costs. 
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(Circuit Court of Appeals, ThIrd Circuit. December 18, 1916.) 

No. 2147. 

L Fbauds, Statuts of iS=>159 — Sufficienct of Meuobanduu — Vaeiance — 
Question fob Juet. 

A wrlting Is not sufficlent as a mémorandum to take a prlor oral agree- 
ment eut of the statute of frauds, If It varies In terms substanOally from 
the oral agreement; but where the évidence Is confllctlng as to the terms 
of the agreement, the question is one of fact for the jury. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. { 378; 
Dec. Dig. <g=9l59.] 

2. GuABANTT <g=7(4), 25(3) — Requisites and Validity — Notice of Accept- 

ANCE. 

While an offer to guarantee the debt of another does not become a 
contract of guaranty until the offer Is accépted, and notice of acceptance 
and rellance thereon has been glven, no formai notice Is requlred, and 
proof of notice may be made, as of other facts, by évidence either direct 
or circumstantlal. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. §i 9, 104; Dec. 
Dig. <g=>7(4), 25(3).] 

8. Appeal and Ebbob <S=»169 — Review — Mattebs Not Pbbsented to Tbial 

COUBT. 

In gênerai, an appellate court wlll not review an alleged error of a 
trial court In a matter to whlch Its attention was not dlrected, which was 
not passed upon, and with respect to which no objection was made, no ex- 
ception noted, and no error assigned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1018- 
1034; Dec. Dig. <S=»169.] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

2 Décisions, slnce the opinion below, and tending to support the same conclu- 
sion are: In re Independent Pub. Co. (Bourquln, D. J.) 228 Fed. 787 ; State 
V. Nelson, 29 N. D. 155, 150 N. "W. 267 ; Tate v. State, 132 Tenu. 131, 177 S. W. 
69. 

237 F.— 63 
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Action at law by the Anheuser-Busch Brewing Association against 
John P. Kleman. Judgment for plaintiflF, and défendant brings error. 
Affirmed. 

George E. Alter and Ralph Strawbridge, both of Pittsburgh, Pa., 
for plaintiff in error. 

W. S. Dalzell, of Pittsburgh, Pa. (Robb & Miller and Dalzell, Fisher 
& Hawkins, ail of Pittsburgh, Pa., of counsel), for défendant in er- 
ror. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

WOOLLEY, Circuit Judge. The transaction out of which this 
case arosé appears in the opinion of this court when the case was 
last hère for review. _ 219 Fed. 522, 135 C. C. A. 272, Only a brief 
outline of the facts is necessary to a considération of the questions 
raised by this writ of error. 

Kleman (the défendant below) owned a saloon property in Pitts- 
burgh, in which he had ,cpnducted the liquor business. He sold the 
business tO Wiese and received in part payment Wiesë's notes en- 
dorsed by the Tube City Brewing Coïnpany. Aside from his obliga- 
tion to the Tube City Brewing Ciompany for its endorsements, Wiese 
was indebted to that corapany for money borrowed, and was accord- 
ingly botind, either in policy or by contract,to sell its beet in his salèon. 
Coniplaints arose concerning the béer; business .fell off; and Wiese's 
affairs generally became so alarming, that Kleman, being interested 
in Wiese both as landlord and creditor, undertookto negotiate for him 
a new loan, whereby hecould discharge his indebtèdhess to the Tube 
City Brewing Company and get from urider his obligation to sell its 
béer. 

After îailing in one or twb attempts with other breweries, Klertian 
succeeded in, interesting the Anheuser-Busch Brewing Association in 
the matter.i Upon Kleman's représentation that the saloon would han- 
dlé itâ béer and that he would be responsible for the payment of the 
loan, the Brewing Association loaned Wiese $15,000 under an agree- 
ment, bea|-ing date July 20, ,1906, calling for payment by installments, 
covering a period of years. The obligation to the Tube City Brewing 
Compiany was discharged with the money loaned, and the béer of the 
Brewing Association was put on sale. The change in béer, however, 
did pot; changé the trend of Wiese's failing business. In December, 
1907, Wiese was verging on bankruptcy, and the Brewing Association 
entèred judgment against him for a balance of $8,000 due on the loan. 
This was embarrassing to McMorris, the local représentative of the 
Brewing Association, tiirough whom the loan had been negotiated and 
by whom also it had been guaranteed. So upon the day of the entry 
of the judgment, McMorris and Kleman entered into a written agree- 
ment between themsélves respecting payment to the Brewing Associa- 
tion df any balance remaining due after exhausting the resources of 
Wiese. In this agreement appears the first written référence to Kle- 
man's oral undertaking with the Brewing Association to guarantee 
Wiese's debt. It is as f ollows : 
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"Whereas the said John P. Kleman, party of the flrst part hereto, at the 
tlme of thé said loan to the sald Wiese, guaranteed the repayment In full of 
said loan, except interest, to the said Brewlng Association, and undertook 
himself to pay so much thereof as should be due at the time of any default 
npon the part of the said Wlese, and that said Brewing Association made said 
ioan to the said Wiese upon the streni/th, faith and crédit of the said guaran- 
tee: 

"That therefore * * • the sald Kleman wIU * • • pay to the par- 
ty of the second part, local représentative as aforesaid, any balance of said 
debt, without interest, whlch the said Anheuser-Busch Brewing Association 
will be unable to coUect from the cstate of the said Wiese in bankruptcy," etc. 

The Brewing Association brought tliis action against Kleman, and; 
by separate counts, declared on the oral contract and the written 
mémorandum, but subsequently amended so as to limit the action to 
the oral contract. At the first trial, the court directed a verdict for 
the Brewing Association, upon the theory that the action waS on the 
writing and that the writing was a binding obligation upon Kleman. 
This court reversed the judgment, first, because the writing was be- 
tween Kleman and McMorris, both citizens of the State of Pennsyl- 
vania, in which the action was brought, and the court had no jurisdic- 
tion of an action on that obligation; second, because the writing be- 
tween Kleman and McMorris vested no right of action in the Brewing 
Association ; and third, because the Brewing Association had de- 
clared on the oral promise of Kleman, holding that Kleman's mém- 
orandum,, subsequently written, was not an additional promise to tlie 
Brewing Association creating a new liability, but was merely évidence 
to be used in proving his prior promise and in taking that promise out 
of the Statute of Frauds. 219 Fed. 522, 135 C. C. A. 272.- The sec- 
ond trial was conducted conformably with the opinion of this court, 
and the trial court submitted to the jury the question of the fact, as 
well as of the terms, of Kleman's oral contract of guaranty, under 
proper instructions as to Kleman's mémorandum of that contract, as 
évidence tending to prove his prior oral promise and as a writing suf- 
fîcient to take that promise out of the Statute of Frauds. Act of 
1855, P. L. 308, § 1. The verdict was for the Brewing Association, 
and Kleman sued out this writ. , 

The assignments of error are classified by the défendant into three 
abstract propositions of law. In thèse, certain principles of law are 
invoked, concerning which we apprehend there can be no dispute. * Our 
concern is with respect to their application to the facts of the case. 

[1] The first proposition or question involved, as formulated by the 
défendant, is whether the writing relied upon as a mémorandum of a 
prior oral guaranty of the debt of another, is sufficient, when the 
alleged oral contract of guaranty, as proved by the plaintiff, differs 
materially from the récital of the contract in the mémorandum. 

This question is predicated upon the long settled principle that, if, 
after ^n oral contract has been made there is a writing stating what 
it was, and conformable to the real contract, the Statute of Frauds 
is satisfied thereby, McLean v. Nicoll, 7 Hurlstone and Norman, 1024 ; 
or, statêd conversely, that if a writing ofïered as a mémorandum of 
an oral agreement, difïers substantially from the agreement as made, 
the Statute of Frauds has not been complied with. It is elementary that 
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the writîng must be a mémorandum of the çontract, for îf ît states some- 
thing différent from the çontract, it manifestly is not a memorandumi 
of the çontract, but îs a mémorandum of something else, and the stat- 
ute is not satisfied. This principle is amply supported by the author- 
ities, and perhaps is no better stated than by Wood in his work on 
Frauds, section 345, as follows: 

"In order to make a wrlting of this character sufflclent, It must admit the 
substance of a previously completed çontract between.the parties. It cannot 
be used to make, but only to prove a çontract already made ; and although it 
admits the çontract, If It annexes conditions to it or otherwlse varies it, it has 
no effect as a mémorandum." 

To the authorities cited in support of this statement, the follow- 
ing may be added : Dale v. Humphrey, 1 Ellis, B. & E. 1014 (E. C. 
L. R. 96); Fitzmorris v. Bayley, 9 H. L. Cas. 78; Cooper v. Smith, 
15 East, 103; Davis v. Shields, 26 Wend. (N. Y.) 341; Title Guar- 
anty & Surety Co. v. Lippincott, 252 Pa. 112, 97 Atl. 201; Paul v. 
Stackhouse, 38 Pa. 302; Shively v. Black, 45 Pa. 345; Eilbert v. 
Finkbeiner, 68 Pa. 243, 8 Am. Rep. 176; Hewes v. Taylor, 70 Pa. 
387; Goldsmith v. Stocker, 249 Pa. 180, 94 Atl. 829. 

But in employing this principle in his first proposition, the défend- 
ant assumes as a fact and asserts that in truth the terms of the oral 
çontract of guaranty are, upon the plcUntiff's proofs, materially dif- 
férent from those recited by the défendant in the written mémoran- 
dum. We fail to find that this assumption is warranted by the évi- 
dence. The trial court f ound a conflict in the évidence as to the terms 
of the oral çontract, and înstructed the jury that if they found its 
terms différent from those recited in the mémorandum, the plaintiff 
could not recover. The court therefore directed the attention of the 
jury to the question of variance between the çontract as recited in the 
mémorandum and the oral çontract sued upon, and instructed them, 
pointedly and correctly, as to the conséquence of a variance. 

The question of the alleged variance arose with respect to the ob- 
ligation of the guarantor to pay interest, the testimony being that Kle- 
man promised to "stand back 6i the loan," and was silent on the 
subject of interest, while the written mémorandum recites the çon- 
tract of guaranty to be for "the repayment in full of said loan, ex- 
cept interest," It thus appears on Kleman's own statement in his 
mémorandum of the çontract, that the guaranty did not extend to 
interest on the loan. This was his testimony as to the terms of his 
oral çontract. He thus concèdes that the character of the loan was 
such as neither to induce nor require him to guarantee anything fur- 
ther than the principal. Into the character of the transaction the jury 
was properly permitted to inquire, in order to ascertain the character 
and the extent of Kleman's guaranty. They foimd the parties silent 
upon the subject of interest. From that silence, as shown by their ver- 
dict, the jury deduced the inference, Lti accord with the fact con- 
ceded by Kleman, that the çontract of guaranty extended only to 
principal. While a çontract of guaranty for the payment of the debt 
of another, that does not include payment of interest, may, indeed, 
be unusual, y et as such an unusual çontract was said by Kleman to 
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be his contract in this case, it is not répugnant to the situation or un- 
reasonable for the jury to find the same fact by sustainable inferences 
from the évidence. Having found the terms of the oral contract pre- 
cisely as Kleman had himself recited them in his mémorandum, the 
contention that the court erred in not directing a verdict for the de- 
fendant on the ground of variance in terms between the oral contract 
and the written récital of the contract, is disposed of. 

[2] The second matter charged as error was the court's refusai to 
direct a verdict for the défendant, because there was no évidence of 
notice by the Brewing Association to Kleman that his offer to guar- 
antee the loan to Wiese had been accepted by the Brewing Association 
and the loan made in reliance upon it. 

It is not necessary to quote authority for the proposition that an 
ofFer to guarantee the debt of another does not become a contract of 
guaranty until the ofïer is accepted and notice of its acceptance and re- 
liance thereon has been given, nor need we cite authority to show 
that no formai terms of notice are prescribed either by statute or rule 
of law to ripen an offer into a contract. There is in this case no évi- 
dence of a formai notice of acceptance. Although Kleman's défense 
to this action, with respect to the original promise, consiste(i of a déniai 
that the loan was made upon his solicitation or upon his oral promise 
to guarantee its payment, and with respect to the written mémorandum, 
that he signed the writing without knowing that it contained a récital 
of the alleged prior promise, there is abundant évidence from which 
the jury might find that from the moment the loan was made, Kleman 
knew that it was made upon the strength of his guaranty. There was 
évidence, prépondérant in character, that the loan was eflfected by 
Kleman for Wiese and not by Wiese for himself. Wiese was in fail- 
ing circumstances, and besides being his tenant, was indebted to Kle- 
man in a considérable sum. Kleman was interested in keeping Wiese's 
business going in order that Wiese might pay his rent and discharge 
his debt to him. The transaction of the loan was not merely suggested 
by Kleman but was conducted and completed by him. It was upon his 
request that the Brewing Association considered the loan. It was upon 
his application that the loan was made, and, when made, the money 
was paid not to Wiese but to Kleman, and by him applied in part to 
Wiese's debt to the Tube City Brewing Company, and thereby to the 
release of Wiese from his obligation to sell its béer. There was also 
évidence to the effect that Kleman long knew of his guaranty, for, be- 
ginning shortly after the loan was made, he told Wiese from time to 
time that he must meet his periodical payments to the Brewing Associ- 
ation or else he would hâve to meet them himself ; and lastly, in the 
mémorandum of writing, with the contents of which the jury evidently 
found, notwithstanding his protestations, that he was familiar, Kle- 
man admits his knowledge (which may be inferred was acquired by 
notice of some kind) that his offer to guarantee the loan was accepted, 
by saying: 

"The sald Brewing Association made said loan to the sald Wiese upon the 
strength, faith and crédit of sald guaranty." 
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Proof of notice may be made, as of other facts, by évidence either 
direct or circumstantial. In this case there is no direct évidence of 
notice, but Kleman's relation to the loan transaction and his conduct 
in its inception, throughout its negotiation, and in its completion, con- 
stitute circumstances from which may very reasonably be drawn an 
infefence of notice. We are of opinion that the court committed no 
error in ref using to décide as a matter of law and in submitting to the 
jury the question, "whether the défendant was given notice of the ac- 
ceptance of the def endant's guaranty" ; and also, "whether he had no- 
tice of such acceptance within a reasonable time after such guaranty 
was made," for until the jury found from the conflicting testimony 
the fact and the time of notice, there could be no décision as to whether 
the notice was given within a reasonable time. The finding of the 
jury upon this submission is conclusive. 

The remaining error charged to the court was its refusai to direct 
a verdict for the défendant, on the ground, as stated by the défendant, 
that the guarantof of the payment of a loan cannot be held by the 
loaner where the loan is made subject to oppressive conditions which 
may diminish the borrower's ability to repay, without the guarantor be- 
ing notified'of or agreeing to the imposition of such conditions. 
' [3] It appears that in the contract between Wiese and the Brewing 
Association, Wiese agreed to handle and sell exclusively the Anheuser- 
Busch dràught béer. This is the undertaking which Kleman claims is 
onerous and of which, as guarantor, he had no knowledge, and be- 
cause of which, therefore, the court should hâve directed a verdict 
in his favor. No point or request for action by the trial court upon 
this contention can be found in the record. No référence is made to 
it as a ground for a directed verdict, nor does it appear in rulings on 
the évidence, or in the law, as charged or refused to be charged. In 
other words, the matter does not appear to hâve been raised before 
or considered by the trial court at ail, and there is no exception or 
ispecific assignment of error covering it. While we are prompt to act 
upon our rule to notice a plain error not assigned, when such action 
is manifestly necéssary to administer justice, we are not inclined in 
this instance to départ from the gênerai rule that an appellate court 
will not review an alleged error of a trial court in a matter not di- 
rected to its attention and not passed upon, and with respect to which 
no objection bas been made, no exception noted and no error assigned 
by the party complaining on appeal. We may say, however, because 
of the emphasis of the insistence with which this point was urged, that 
it is difficult to believe that Kleman was ignorant of the provision 
which he now claims to be so oppressive as to annul the contract, be- 
cause it appears that ît was he who suggested the change of béer and 
who got tibe Anheuser-Busch béer into the saloon as a means of im- 
proving his tenant's business. This was the very thing which induced 
.him to procure the loan from the Brewing Association and guarantee 
its payment. It was testified that in negotiating the loan he repre- 
sented that the saloon would handle the Brewing Association's product, 
àiid itis certain that the moving cause for the change of the loan from 
the Tube City Brewing Company to the Anheuser-Busch Brewing As- 
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sociation was to procure a change of béer. Instead of such an under- 
taking being classed as an onerous or oppressive undertaking, we be- 
lieve it is quite a customary one. Brewers do not usually advance 
money to saloon-keepers without an understanding that their product 
is to be sold by them, either exclusively or together with other desig- 
nated brands, and it was from under just sucli an obligation tothe 
Tube City Brewing Company that Kleman sought to relieve his tenant 
with respect to its béer, and succeeded in doing so by securing for him 
a new contfact with another brewing company containing a like obliga- 
tion for the exclusive sale of its béer. As Kleman appears to hâve 
been the active instrument in making the contract of loan and as the 
jury hâve found that he had undertaken to guarantee its performance, 
it is difficult to belîeve that he did not know and acquiesce in its terms. 
In declining to consider further the question of the alleged oppressive 
undertaking in the contract of loân because it was not raised before 
and passéd upon by the trial court, we are inclined to believe there is 
a strong probability that no in jury is being donc the défendant. We 
find no errors in the trial of this cause. 

This case has been in the courts for several yeàrs. The protracted 
character of the litigation, as well as the vigor with which it has been 
conducted, is a justification for the unusuaJ length qf our discussion 
of its final phases. ! " . ' 

The judgment below is affirmed. 



VICTOR AMERICAN FUEL CO. ▼. BIDSON. 
(Circuit Court of Appeals, Eighth Circuit November 16, 1916.) 

No. 4629. , : i 

1. PLEADINQ ®=s35 — COMPLAINT — SUBPLUBAGE. 

A paragraph of a complalnt In a servant's Personal Injury action; 
whlch alleged that It was the duty of the master to use reasonable cartj 
In fu'rnishlng and groviding the servant with a sultable ànd safe place lu 
which to work, and to provide the servant with compétent and sultable 
overseers, fpremen, and fellow servants, may be rejected as surplusage, 
because pleâdlng matters of law, and not f act 

[Ed. Noté. — For other cases, see Pleading, Cent Dlg. Si 76-80; Dec. 
Dlg. iS=»35.] I 

2. Pleading <&=>35 — Complaint — SurpltjsaGe. ' . 

Where the averments of fact In the complalnt dId not show any vio- 
lation of the dutles alleged to exist in such paragraph, the paragraph maj' 
be strlcUen. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. §§ 76-80; Dec 
Dig. <g=35.] 

3. Mastee and Servant <S=>258(18) — Injueies to Servant — Négligence^' 

complaint. !' 

A complalnt of an Injured servant must allège facts showlng négligence 
on the part of the master, and, as it is not necessarily négligence to ocdeD 
an employé to perform a dangerous service, a complalnt alleglng Ûiat 
plalntifiC, a rope tender In one of defendant's mines, was directed to dis- 
entangle a cable used to propel a car, without stopplng the engine operat- 
Ing the cable, and so was caught and injured, does not charge négligence; 

«ssFoT otUer cases see same tapie £ KEY-NUMBER la ail Key-Numbered Digests & Indexa* 
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there being no avermenta of facts showing négligence or a necesslty to 
wam. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 833; 
Dec. Dlg. <8=9258(18).] 

4. Master AND Servant <g=>265(lD — Peesumption — Warning. 

Where Ws complaint alleged that plalntlff had been in the employ 
of défendant mining company for some tlme, and there was no allégation 
of youth or Inexpérience, It must be presumed that be was In full pos- 
session of hls facultles, and so capable of appredatlngthe danger o( 
belng caught by machlnery ; hence the master waa not bound to warn. 

[B3d. Noté.— OTor other cases, see Master and Servant, Dec. Dlg. 
<S=»265Ctl).] 

5. Pleading <S=5>408 — Defscts— Waiveb opr Defects. 

Goa)!p. Laws N. M. 1897, ! 2685 (Code Clv. Proc. subsec. 39) now Code 
1915, IJ 4110, 4114, declaring that objections to the cobplalnt shall be 
deemed walved, when not talien by demurrer or aaswer, exceptlng only 
the objection to the Jurlsdlctlon of the court over the subject-iBatter ot 
the action and the objection that thé, complalnt does not statè a cause of 
action, merely déclaré ,the usual rulé that the f allure of a complalh{ to 
State facts suttlclent to constltute à causé Of action Is not walved by 
f allure to ralse the objection by demurrer or answer, but that It can be 
calsed at any t^me. 

[Ed. Note.--For other cases, see Fleadlng, Cent Dig. SS 1362, 136d; 
Dec. Dlg. <S=>408.] 

6. Plkadino ®=»433(5) — Defects — Verdict. 

Where by motion for directed verdict défendant questtoned the sufflciency 
of the complalnt to state a cause of action, and again ralsed the ïdatter 
in motion In arrest, the doctrine of cure by verdict cannot be extended 
to the complalnt. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. SS 1459, 1469- 
1471, 1476; Dec. Dlg. «8=»433(5);. Eeplevln, Cent. Dîg. S 209.] 

In Error to the District Court of the United States for the Dis- 
trict of New Mexico ; Wm. H. Pope, Judge. 

Action by Béryl Eidson against the Victor American Fuel Com- 
pany. There was a judgment for plaintifï, and défendant brings er- 
ror. Reversed and remanded, witli leave to plaintiff to file a new 
complaint. 

Ralph E. Twitchell, of Santa Fé, N. M., and Caldwell Yeaman and 
Frank E. Gove, both of Denver, Colo., for plaintifï in error. 

A. T. Hannett, of Gallup, N. M., and H. B. Jamison, of Albuquerqué, 
N. M., for défendant in error. 

Before SÀNBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

CARLAND, Circuit Judge. Thîs îs an action brought by Eidson, 
as plaintiff, against the Fuel Company, as défendant, to recover dam- 
ages, for Personal injuries received by plaintiff while in the employ 
©f the défendant. There was a verdict for plaintiff, and défendant 
brings the case hère, assigning error. 

At the close of ail the évidence counsel for défendant moved the 
court to direct the jury to return a verdict in favor of défendant, on 
the ground, among others, that the complaint did not state facts suf- 

<S=si'For other cases see same tosic & KEY-NUMBSB, In ail Key-Numbered Dlgests & Indexe* 
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ficient to constitute a cause of action. The motion was denied, and 
an exception allowed. Counsel also moved in afrest of judg^nent upon 
the same ground. This motion was also denied, and an exception al- 
lowed. Thèse rulings of the court constitute the second spécification, 
of error argued in the brief, and the question so raised must be de- 
cided. 

Omitting the allégations of the complaint as to citizenzship, the ap- 
pointment of a guardian ad litem, and the ad damnum, the complaint 
charges : 

"III. That on the 5tli day of .Tune, 1911, the défendant was, and for a long 
tlme prlor thereto had been, engagea In the business of conduetlng, carrylng 
on, and worklng a coal mine in the vicinity of Gallup, In the county of Mc- 
Klnley, state of New Mexico, and that said plalntiff was on the sald 5th day 
of June, 1911, and for a long time prior thereto had been, employed by the 
défendant as Its servant In the capacity of helper and rope tender at one of 
the defendant's mines. Plalntiff furthermore allèges that upon sald date he 
was performing the duties of hls position before mentioned in the employ of 
the défendant in a careful and skiUful manner. 

"IV. Plalntiff further allèges that It became and was -the duty of the said 
défendant to use reasonable eare In furnishing and providing the said plaln- 
tiff with a suitable and safe place In which to do his work, and to provide 
the plalntiff with compétent and suitable overseers, foremen, and fellow serv- 
ants. 

"V. That on sald 5th day of June, 1911, this plalntiff, while so engaged In 
his said occupation in the employ of the défendant, was instructed by his 
foremau, Charles Ennis, who was by order of the défendant in charge of the 
work which the plalntiff was performing, not to cause the car which the 
plalntiff had charge of to stop when the cable by means of which the said 
car was propelled eaught under the ties, but that he, the plaintlff, was ordered 
by sald foreman to seize said cable with hls hands, and to dlsentangle It with- 
out calUng to the person in charge of the englne propelling said cable car to 
stop the sald englne. 

"VI. Plalntiff further allèges that, in obédience to the instructions of his 
foreman, Charles Eînnis, as aforesaid, on the said 5th day of June, 1911, on 
the cable which propelled the car becomlng f astened, he seized it while in mo- 
tion, with his hands, and endeavored to free the cable, and further that hls 
left hand was instantly eaught in sald cable, and that he was dragged 50 or 
60 feet, and that thrèe Angers of his left hand were permanently Injured, and 
that hls said hand was permanently damaged and crlppled. 

"VII. Plalntiff further allèges that he had no knowledge of the danger there 
was in seizlng the said cable while in motion as aforesaid, and that he relied 
upon the statement of his foreman, the sald Ennis, who told him that it was 
the proper manner to adjust the sald cable." 

[1-4] Paragraph 4 of the complaint may be rejected as surplusage: 
First, because it pleads matter of law, and not fact; second, because 
the facts pleaded do not show any violation of the duties alleged to 
exist in paragraph 4. Counsel for the plalntiff concèdes that para- 
graph 4 may be rejected as surplusage. The fact that the plaintiff 
was injured, as between himself and the défendant, would be no évi- 
dence of négligence ; theref ore, no allégation of négligence. We hâve, 
then, a statement in the complaint that the plaintiff, while in the em- 
ploy of the défendant, in obeying an order of the foreman, Ennis, was 
injured in the manner specified in the complaint, and that the plain- 
tiff had no knowledge that the work which he was ordered to perf orm 
was dangerous, and Ennis did know such fact. There is no alléga- 
tion of fact whatever that the défendant was négligent in any respect. 
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To order an employé to perform a dangerous service, standing alone, 
is not négligence ; and to allège such f act, without alleging other f acts 
showing a duty on the part of the master to warn and a violation 
of such duty, does not charge négligence. Ail machinery is dangerous, 
more or less; still the duty to warn does not exist only in spécial 
cases. From ail that appears from the çomplaint, we must présume 
thât the plaintiff was à lïiah in the full possession oi ail his f aculties. 
If so, he was as capable of knowing and appreciating the danger of 
the service which he was ordered to perform as the f oreman, Ennis ; 
therefore the allégation that he did not know of the danger does not 
help his case. As to the duty to allège facts showing neghgence, see 
Hammond v. Michigan Central R. Co., 162 Mich. 431, 127 N. W. 
318, Saylor v. Bon Jellico Coal Co., 153 Ky. 474, 155 S. W. 1138; 
McElwaine-Richards Co. v. Wall, 159 Ind. 557, 65 N. E. 753 ; Med- 
îey V. American Car & Foundry Co., 140 111. App. 284; Kinnear Man- 
ufacturing Co. v. Carlisle, 152 Fed. 933, 82 C. C. A. 81 ; Stegmann 
V. Gerber, 146 Mo.. App. 104, 123 S. W. 1041. 

[5, 6] Counsel for défendant did not demur to the çomplaint, nor 
raise the question as to its insufïiciency, otherwise than as stated. ït 
is the gênerai rule, however, that, except where it is otherwise prd- 
vided by statute, the failure of a çomplaint to state facts sufficient to 
constitute a cause of action is not waivéd by failure to raise the ob- 
jection by demurrer or answer, but it may be raised at any time. 31 
Cyc. 728, and cases cited. The statute of New Mexico is simply de- 
claratory of this. rule. Compiled Laws of New Mexico 1897, § 2685 
(Code Civ. Proc;rsubsec. 39, art. 4), provides : , 

"When any of the matters enumerated In subsection 35 of thls act do not 
appear upon the face of the çomplaint, the objection may be taken by answer. 
Jf no such objection be taken, elther-by demurrer or answer, the défendant 
shall be deemed to hâve walved the same, excepting only the objection to the 
jurlsdictlon of the court over the subject matter of the action, and excepting 
the objection that the çomplaint does not state facts sufficient to constitute a 
cause of action." 

This provision has been carried into the New Mexico Statutes An- 
notated, 1915, §•§ 4110 and 4114. 

The doctrine of cure by verdict cannot be applied in this case, for 
the reason that the objection to the sufficiency of the çomplaint was 
raised by motion for a directed verdict bef ore the verdict was rendered 
and the objection overruled. 31 Cyc. 765, and cases cited. 

We hâve carefuUy read the argument of counsel for plaintiff tO 
the effect that, under the New Mexico practice, the sufficiency of the 
çomplaint to state a cause of action was not properly raised, and fi.nd 
no merit in it; Objection to the çomplaint was specifically made, both 
in the motion for a directed verdict and in the motion in arrest. The 
attention of the court below was sharply called to the question in both 
instances. We are therefore compelled ta hold that the trial court 
erred in denying both motions. 

The judgment, therefore, is reversed, and a new trial ordered, with 
leave to the plaintiff to amend "the çomplaint, if he shall be so ad- 
vised. 
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WESTERN COAL & MINING CO. v. McCALLUM. 

(Circuit Court of Appeals, Elghth Circuit. November 25, 1916.) 

No. 4556. 

1. Appeal and Brbob <g=3959(3) — Pleadinq <&=>236(3) — Tbial Amendments— 

DiSCBETION OF COUBT. 

The allowance of a trial amendment rests in the discrétion of the trial 
court, whose rullngs will not be dlsturbed, in tbe absence of an abuse of 
discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3830; 
Dec. Dig. (S=5959(3) ; Pleading, Cent. Dig. § 601 ; Dec. Dlg. <S=>236(3).] 

2. CoNTiNUANCE ®=30 — Pleadino <S=3236(4) — Amendment — Keview — ^Abu^e 

OF DiSCBETION. 

The act of the trial court in allowing plalntiff to amend her complaint, 
after the close of ail the testimony and the dispersai of the witnesses,' so 
as to add another act of négligence not amounting to a new cause of 
action, évidence of which was recelved without objection, and prind- 
pally elicited from defendant's own wltness, cannot, though défendant 
was denied a continuance to meet such ground of négligence, be deemed 
an abuse of discrétion. 

[Ed. Note. — For other cases, see Continuance, Cent. Dig. §§ 99-112; Dec. 
Dig. <@=530 ; Pleading, Cent. Dig. § 601 ; Dec. Dig. (S=236(4).] 

3. Masteb and Servant ®=>90 — Injuries to Servant — "Volunteeb." 

The term "volunteer," in the lavi? of master and servant, includes not 
only a stranger vfho unnecessarlly obtrudes himself into the situation, 
but the wllling servant, who in order to protect the master's property in 
an emergeney, with the knowledge and consent of bis immédiate superlor, 
does some act not strictly wlthin the contractual scope of his employment, 
and as to the flrst the master owes no duty save not to willfully or in- 
tentionally injure hlm vfhile as to the latter much more may be required. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 139; 
Dec. Dig. <@=>90. 

For other définitions, see Words and Phrases, First and Second Séries, 
Volunteer.] 

4. Masteb and Sebvant <g=>150(5) — Injxjbies to Sebvant — Durr. 

Where a mechanic employed by a minlng company with the full knowl- 
edge and consent of his superlor, proceeded to assist In the extinguishing 
of a mine flre, he cannot be treated as a trespasser, and the minlng com- 
pany owed him the duty of uslng ordinary care not to Increase the dan- 
gers, and so it was négligence to start without warning a fan not in 
opération when the flre-flghting began, which dlsseminated smoUe and 
resulted in the mechanic's suffocation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 306; 
Dec. Dlg. ®=»150(5).] 

5. Masteb and Servant <@=»217(5) — Injuby to Servant — Assumption op 

RiSK. 

A servant does not assume the risk of those dangers which he merely 
could hâve known by the exercise of ordinary care on his part, con- 
sidering his âge, expérience, and the clrcumstances by which he was sur- 
rounded. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 578; 
Dec. Dig. ®=»217(5).] 

«=:3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Oisests & Indexez 
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6. Mastkr and Servant «@=>286(19)— Injtjeie» to Sebvant— Action»— Négli- 
gence— Jtrfiï Question. 

In an action for the death of a mecbanlc employed In a mine, who was 
suftocated while attempting to extinguish a mine fire, held, that the évi- 
dence of négligence raised a question for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1Q26 : 
Dec. Dig. ®=»286(19).] 

In Error to the District Court of the United States for the West- 
ern District of Arkansas; Frank A. Youmans, Judge. 

Action by Jocie McCallum, administratrix, etc., against the West- 
ern Coal & Mining Company. There was a judgment for plaintifï, 
and défendant brings error. Afïirmed. 

Thomas T. Railey and Edward J. White, both of St. Louis, Mo. 
(Ira D. Oglesby, of Ft. Smith, Ark., on the brief), for plaintiff in er- 
ror. 

T. P. Winchester, of Ft. Smith, Ark. (W. R. Martin, of Ft. Smith, 
Ark., on the brief), for défendant in error. 

Before HOOK, Circuit Judge, and REED, and BOOTH, District 
Judges. 

BOOTH, District Judge. Action by Jocie McCallum, as adminis- 
tratrix of the estate of William McCallum, to recover damages for the 
benefit of the next of kin of William McCallum, on account of his 
death, claimed ta hâve been caused by the négligence of the défendant 
Company. Plaintifï recover ed in the court below, and défendant brings 
error. 

It appears from the évidence: That William McCallum was em- 
ployed by the défendant as a machinist, under the immédiate charge 
of the pit boss, in connection with one of the def endant's mines. His 
usual duties wefe above ground, though sometimes he was called be- 
low. That about the 14th of April, 1913, a fire broke out in the mine, 
and the pit boss, Edwards, and several others, including McCallum, 
went into the rnine to try to extinguish the fire. Whether McCallum 
went in as a voluhteer, or by request of the pit boss, is in dispute un- 
der the évidence. We do not, however, consider this question as of 
controlling importance, in view of other facts disclosed in the record. 

There were two shafts ihto deîendant's mine — one known as the 
hoisting shaft, and the other, some 250 feet distant, known as the 
air shaft. The main south entry of the mine extended from the hoist- 
ing shaft, for a considérable distance south ward. A toolhouse, which 
was in an opening in the side of the main south entry, was located 
sçme 20 or 30 feet south of the hpisting shaft. Parallel with the 
main south entry, and at a distance of about 30 or 40 feet, extended 
one of the air courses; the air shaft being connected with the air 
course.' This air course was also connected with the main south entry 
by a cross-cut. This cross-cut, or passageway, had two doors — one 
near the air shaft, and the other near the main south entry. Some dis- 
talice farther south of the air shaft, and also west pf the main south 
entry, was located a mule stable, with a passage Connecting the same 

@=5For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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with the main south eritry. A fan was located in the air shaft, and 
when in opération it had the efïect of sucking the air up from the 
mine through the air shaft ; the air entering downwards into the mine 
through the hoisting shaft, thus affording ventilation. 

The fire in question started at or near the toolhouse in the main 
south entry. As soon as the fire was discovered, the fan in the air 
shaft was stopped. This was to stop the draft in that direction, thus 
preventing the spread of the fire. The men, including McCallum, 
descended the air shaft, went through the cross-cut to the main south 
entry, and tried to go along the main south entry to the point where 
the fire was located. They were unable to reach the fire on account 
of the smoke, and returned to a point near the cross-cut, and discussed 
a plan of reaching the fire by going round through the mule stable, and 
thence in a roundabout way until they could get north of the fire. 
At this time there were présent at that point in the mine Edwards, the 
boss, Nelson, Hixon, Bailey, and McCallum. Shortly after starting 
to reach the place of the. fire by the proposed new route, Edwards, the 
boss, told Nelson to tell Bailey, who was in the rear, to go back up 
the air shaft and start the fan, and Nelson did so ; whether this order 
was heard by McCallum is left uncertain by the évidence. Edwards, 
Nelson, and Hixon then proceeded through the mule stable, and en- 
deavored to reach a point north of the fire ; but upon opening a door 
at a certain point in one of the passages, they were again prevented 
by smoke from advancing, and they turned back again to the mule 
stable for the purpose of returning to the air shaft. By this time the 
mule stable was filled with smoke, and they could not reach the air 
shaft through the mule stable and main south entry; so they went 
through an overhead passageway, called the overcast, leading over the 
main south entry to the air course connected with the air shaft, and 
in that way escaped. 

In the meanwhile Bailey had followed out his instructions and 
started the fan; the effect of this was to create a suction and draw 
the smoke from the place of the fire, round through the various pas- 
sages, and into the air shaft. Whether McCallum followed Edwards, 
Nelson, and Hixon closely until they first reached the mule stable, or 
whether he remained near the cross-cut until after they had gone, is 
uncertain. However, he was found an hour or two later in the mule 
stable, after the fire had been extinguished. He was then uncon- 
scious, and died several days after from the effects of the suffocation. 

In the complaint plaintiff alleged a number of items of négligence 
against the défendant company — among others, failure to use care in 
the sélection of a compétent pit boss ; failure to make provision for 
extinguishing fire in the mine; failure to give instructions as to the 
method of fighting a fire; failure to keep the doors closed in the 
cross-cut leading from the main south entry to the air shaft, but "neg- 
ligently leaving said doors open, and by reason of the opération of 
said fan in drawing the smoke and beat through said passageway, 
efïectually eut ofï ail means of ingress and egress." 

At the close of the évidence, défendant moved for a directed ver- 
dict. EKiring the course of the argument upon the motion, plaintifï 
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moved to amend the complaint to conform to the proof, by adding an 
allégation, at several places in the complaint, to the gênerai effect that 
défendant negligently caused the fan to be started in the air shaft 
after the men had descended the air shaft into the mine. This amend- 
ment was objected to by the défendant, but the objection wasdver- 
ruled, and the amendment allowed. The évidence in the case had 
been closed, and the defendant's witnesses had been allowed to dis- 
perse, prior to defendant's motion to direct a verdict. After the 
amendment was allowed, the défendant moved for a continuance, and, 
this being denied, moved for a postponement of further proceedings 
in the trial until it should hâve an opportunity of introducing further 
évidence upon the point covered by the amendment to the complaint. 
The motion for a postponement was denied, and the case was sub- 
mitted to the jury. The court in its instructions to the jury eliminated 
ail questions of négligence in regard to the niatters specified, except 
the starting of the fan. 

It was left to the jury to détermine whether or not it was négligence 
on the part of the pit boss to start the fan in the air shaft while thé 
men were still in the mine; also whether McCallum knew, after he 
was in the mine, that the fan had been started; also, if he did know 
of this, whether he appreciated the éfifect and the risk resulting there- 
from. It was also left to the jury to détermine whether McCallum 
died from injuries by the suffocation; also whether he was guilty of 
any négligence himself . The jury found in favor of the plaintiff upon 
the issues submitted. 

There are 30 assignments of error. They may be arranged in 4 
groups: First, those relating to the allowance of the amendment to 
the complaint, and the refusai of a continuance or a postponement 
of thé trial.; second, thbse relating to the exclusion of certain testi- 
mony offered on behalf of the défendant ; third, those relating to the 
giving of certain instructions covering the question of assumption 
of risk, and the refusai to give others on the same topic; fourth, those 
relating to the refusai to direct a verdict in favor of the défendant. 

[1] As to thé first group, it is sufficient to say that thèse matters 
were within the discrétion of the trial court, and rulings thereon do 
not furnish ground for Reversai in the absence of an abuse of discré- 
tion. See Tilton v. Cofield, 93 U. S. 163, 23 L,. Ed. 858; Bamberger 
V. Terry, 1G3 U. S. 40, 26 L. Ed. 317; Mex. Central Ry. v. Pinkney, 
149 U. S. 194,i201, 13 Sup.' Ct. 859, 37 L. Ed. 699; Mex. Central Ry. 
V. Duthie, 189 U. S. 76, 23 Sup. Ct. 610, 47 L. Ed. 715; McDonald 
V. State of Nebraska, 101 Fed. 171, 41 C. C. A. 278; Vanarsdale v. 
Hax, 107 Fed. 878, 47 C. C. A. 31; Dunn v. Mayo Mills, 134 Fed. 
804, 67 C. C. A. 450; Stillwagon v. B. & O. Ry., 159 Fed. 97, 86 C. 
C. A. 287; Hernan v. American Bridge Go., 167 Fed. 930, 93 C. C. 
A. 330; Southern Ry. v. Gadd, 207 Fed. 277, 125 C. C. A. 21 ; Cœur 
D'Alêne Lumber Co. v. Thompson, 215 Fed. 8, 131 C. C. A. 316, L. 
R. A. 1915A, 731. 

[2] It is to be noted that the amendment to the complaint set up 
no new cause of action ; it simply added one more item of alleged nég- 
ligence, and this item had already been brought out in the testimony. 
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The matters of the opération of the fan, ihe stoppihg of it when the 
fire was discovered, the starting of it after the men had descènded 
into the mine by way of the air shaft, why it was started, the propriety 
of starting it at that time, and the effect of starting it, were ail tes- 
tified to, and the évidence was introduced without objection. The 
défendant could not hâve been taken by surprise ; the f acts were with- 
in its own knowledge, and were testified to mainly by its own witnesses. 
Under the circumstances, we hold that there was no abuse of discré- 
tion on the part of the trial court in allowing the amendment and re- 
fusing a continuance. 

[3] As to the second group, covering the exclusion of testimony: 
The testimony sought to be introduced related to certain conversations 
had by Edwards, the pit boss, with McCallum prior to going into 
the mine. The main purpose, apparently, on the part of the défend- 
ant in trying to introduce this testimony, was to show that McCallum 
was a volunteer in going into the mine. The défendant takes the 
position that, if McCallum was a volunteer, the défendant owed him 
no duty except to refrain from intentionally injuring him. 

The term "volunteer," in the law of master and servant, has corne 
by usage to cover a large class of persons, ranging from the casual 
stranger, on the one hand, who unnecessarily obtrudes himself into the 
situation, to the willing servant, on the other hand, who, in order to 
protect his master's property in an emergency, but with the . knowl- 
edge and consent of his immédiate superior, does some act not strictly 
within the contractual scope of his employment. The varions persons 
in this class called "volunteers" da not stand upon the same plane in 
respect to the duty which the master owes to them. Onç may be a 
mère trespasser upon the master's premises ; another may be a licensee 
with an interest. To the former, the master's duty may be simply not 
to willfuUy or intentionally injure him; towards the latter, much more 
than this may be required. 

[4] In the case at bar, there is no dispute that Edwards the pit boss 
represented the company in going into the mine, and in taking charge 
of the extinguishing of the fire. There is no question raised as to 
his authority to direct the employés of the company in regard to put- 
ting out the fire, at least, those employés whose duties called them into 
the mine. There is no dispute in the évidence that the services of 
McCallum were accepted by Edwards, whether they were directly 
requested or not. So that, even though McCallum may be classed 
under the term "volunteer," when used in its broadest sensé, it can- 
not, in our opinion, be said that the company owed him no duty, or 
that such duty consisted merely in not intentionally injuring him. The 
company owed him the duty of using ordinary care not to increase the 
dangers of an already dangerous situation, in which he was known 
to be. As a volunteer îTcCallum may hâve assumed the risk of the 
conditions as they existed when he entered the mine. He cannot, in 
our judgment, be held to hâve assumed the new risk, when the de- 
fendant by affirmative action increased the danger, unless he had 
knowledge of the change in the situation after he entered the mine. 
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and apprecîated the risk oï such change. See Thompson on Négli- 
gence; §§4675-4682. 

Miner v. Franklin County Tel. Co., 83 Vt. 311, 75 Atl. 653, 26 L. 
R. A. (N. S.) 1195, in which case the court used the following lan- 
guage: 

"The voluntary offer of a Wllllng servant to make hlmseK usefnl in a nmt- 
ter not corered by any express command, when the proffered service is ac- 
cepted by hls superlor, although not by an approval expressed In words, can- 
not be said as a matter of law to put the servant outslde the Umlts of hls 
employment." 

In the case at bar we hâve the added élément of emergency. 

[5] As to the third group, touching the matter of instructions re- 
garding assumption of risk: Typical of thèse assignments is the fol- 
lowing : 

"The court erred In instnictlng the Jury that deceased only assumed such 
risks as were patent and readlly observable, or silch as could be readlly ob- 
served," but should hâve added "that he assumed such dangers as were pat- 
ent and readlly observable, or such as he knew, or could hâve known by the 
exercise of or^ary care upon bis part, conslderlng hls âge, expérience, condi- 
tion, and the drcumstances by which he was surrounded." 

The additional clause which the défendant requested the court to 
give is not a correct statement of the làw, as announced in the déci- 
sions of this court. See Owl Creiek Coal Co. v. Goleb, 232 Fed. 445, 
146 C. C. A. 439. 

[6] As to the fourth group, touching the matter of directing a ver- 
dict upon ail the évidence in the case, in view of what we hâve al- 
ready said, we think that this requires neither discussion nor the cita- 
tion of authorities. Our conclusion is that the court was plainly jus- 
tified in submitting the case to the jury, and the évidence sustains the 
verdict. 

Judgment affirmed. 



DB OKOZCO et al. v. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit December 12, 1916.) 

No. 2892. 

1, Bail <3=5579(1) — Fedeeai, Couets — PaiCTicB. 

Code Cr. Proc. Tex. 1911, § 500, enumeratlng the causes which will eï> 
onerate a défendant and suretles on hls bail bond from liabllity upon a 
forfeiture taken, spécifies death before forfeiture, but not death after 
forfeiture and before final Judgment Rev. St § 1014 (U. S. Comp. St 
1913, § 1674), déclares that for any crime or offense against the TJnlted 
States the offender may, agreeably to the mode of process against offend- 
ers in such stnte, be arrested and imprisoned or baUed, for trial before 
such court of the United States as by law bas cognizance of the ofCense. 
Accused was arrested In Texas, for an oflCense against the United States and 
Uberated on bail. Held that as the Texas law governed, hls death after 
forfeiture of bond, but before final judgment, was no défense. 

[Ed. Note.— For other cases, see Bail, Cent Dig. §§ 350-362, 365-368; 
Dec. Dlg. <S=79(1).] 

€=:3For other cases see same toplc à KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



DE OEOZCO V. UNITED STATES 1009 

2. Bail i@=»79(1) — ^Bail Bonds — Défenses. 

Death of a principal after forfelture, but before final Judgmeiit on a 
^lail bond, will not, as a gênerai rule, relieve agalnst the forfelture. 

[Ed. Note.— For other cases, see Bail, Cent. Dlg. §g 850-362, 365-868; 
Dec. Dig. (S=»79(l).] 

8. Bail €=^59 — Bail Bonds — Condition. 

Code Cr. Proc. Tex. art 293, relatlng to the examlnlng trial of one 
accused of crime, provides Uiat he shall be held unless he glve bail to 
be présent from day to day before the maglstrate until the examlnatlon 
Is concluded. One charged wlth violation of fédéral laws, and arrested 
in Texas on a warrant Issued upon a swom complalnt by the TJnlted 
States conrmlssioner, was Uberated by the commlssloner upon the ex- 
écution of a bail bond condltloned that accused should appear before the 
commlssloner at hls office, and remain from day to day and from time to 
time to answer the charge. EeU, that the condition was a substantlal 
compUance wlth the Texas law, whlch governs, and so forfelture of the 
bail bond cannot be defeated. 

[Ed. Note.— For other cases, see Bail, Cent Dig. g§ 225-227 ; Dec. Dig. 
<g=59.] 

4. Bail ®=j74(2) — Exonération — Continxtancie. 

Where one accused of violatlng United States laws was arrested In 
Texas and Uberated on bail bond furnished United States commlssloner 
issulng the warrant, the fact that the commlssloner postponed the hearlng 
wlthout the support of an affldavlt as to the existence and contents of 
absent testlmony as required by Code Cr. Proc. Tex. art. 205, wlU not 
excuse accused's failure to appear at the postponed hearing or release hls 
bond, for section 293 authorizes the commltting maglstrate to postpone 
for a reasonable time the examlnation. 

[Ed. Note.— For other cases, see Bail, Cent Dig. §§ 313, 314; Dec Dig. 

«S=»74(2).] 

6. Bail <s=>74(2) — Exonebatton — Continuance. 

The failure of the United States commlssloner, orderlng the arrest of 
the principal in a bail bond, to enter a continuance of the hearlng on hls 
docket, will not exonerate the bail and authorize the principal to refuse 
to appear at the time set for the subséquent hearlng. 

[Ed. Note.— For other cases, see Bail, Cent Dlg. §§ 313, 314; Dec. Dlg. 

«=»74(2).] 

6. Neutbalitt Laws <@=>3 — Offenses Against — ^What Constitutes. 

Where accused consplred to set on foot, and provlded and prepared the 
means for, a inlUtary expédition to be carried on from the terrltory of 
the United States against the dominions of the United States of Mexico^ 
wlth whom the United States of America was at peace and commltted 
overt acts, he was gullty of a violation of Pénal Code (Act March 4, 1909^ 
c. 321) § 13, 35 Stat 1090 (Comp. St 1913, § 10177), denouncing the offense 
of provldlng or preparlng the means for any mlUtary expédition to be 
carried on from the United States against the terrltories or dominions 
of any foreign prince or state, or any colony, district, or people wlth 
whom the United States Is at peace, and the fact that the government at 
that time in control of the principal portion of Mexico had not been 
recognlzed is no défense. 

[Ed. Note. — For other cases, see Neutrality Laws, Cent Dig. §§ 3-8; 
Dec. Dlg. ®=»3.] 

7. Cbiminal Law i3=>113 — Jueisdiction — Fedeeal Distbict Cotjets — Con- 

SPIBACY TO VIOLATE NEUTEALITY LaW. 

In such case, where the conspiracy was entered Into In a clty wlthin 
the fédéral district where proceedings were Instituted, the court of such 

a=»For other cases see same toplo & KEY-NUMBER In ail Key-Numbered DIgests & ladexea 
237 F.— 64 
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district had Jurlsdlction of the offense, though the supplies for the expé- 
dition were shlpped and stored in a place outslde the district. 

[Ed. Note.— For other caSes, see Crimlnal Law, Cent Dig. §§ 190, 232 ; 
Dec. Dig. ®=»113.] 

8. SuNDAT <S=>30(5) — Bail Bonds — Execution— Validitt. 

A bail bond executed on Sunday, given to secure the release of one 
arrested.in Texas on a charge of viplating the fédéral law, is valld under 
the Texas laws, whlch goVem, pursuant tô Kev. St. § 1014 (U. S. (Comp. 
St. 1913, S 1674). 

[Ed. Note.— For other cases, see Sunday, Cent. Dig. § 80; Dec. Dlg. 

®=»30(5).] 

9. Bail <®=993 — Bail Bonds — Jtjdqment — Pebsons Liable. 

No judgment can be rendered agalnsfthe wlfe of the principal In a 
bail bond, who dld not exécute the bond as principal or surety, and did 
net upon the death of the principal become his légal représentative. 

[Ed. Note.— For other cases, see Bail, Cent. Dlg. §5 409, 410, 413-417; 
Dec. Dig. iS=>93.] 

In Error to the District Court of the United States for the Western 
District of Texas; Thomas S.- Maxey, Judge. 

Proceeding by the United States of America against Pascual Oroz- 
co and others for forfeiture of a bail bond, in which Réfugia F. De 
Orozco was allowed to become a party défendant on the death of 
the principal défendant. There was judgment for plaintiff, and de- 
fendants bring error. Affirmed as to ail défendants save Réfugia F. 
De Orozco, and as to her reversed and remanded, with directions to 
dismiss. 

See, also, 201 Fed. 106. 

Thls was an action in the court below, instltuted by thei défendant in er- 
ror origlnally against Pascual Orozco and the sureties on a bail bond ex- 
ecuted by him. Orozco, the principal on the bail bond, died pending the suit, 
and upon suggestion of his death the court entered an order authorizlng the 
plaintiff in error, Réfugia C. De Orozco, to appearin the cause and make her- 
self a party défendant, which she did. She was the widow bf Pascual Orozco. 
The principal in the bond, Pascual Orozco, was arrested on the 27th day of 
June, 1915, on a warrant issued upon a sworn complalnt by George B. 
Oliver, who was the United States Commissloner at E31 Paso, on a charge of 
having consplred to violate the neutrality laws of the United States. Upon 
the same day, which was Sunday, he was brought before the commissloner and 
his bond was flxed at $7,500. On the same day he exeeùted a bail bond in 
that sum, with the plalntiffs ta error, other than Réfugia F. De Orozco, as 
sureties, and secured his release thereby. The bond was conditioned to be 
vold if the principal, who it reclted was chargea with a felony by complalnt 
in writing and under oath before the United States commissloner for the 
Western district of Texas, at El Paso, Tex., should personally appear before 
said commissloner at his office in El Paso at 10 o'clock In the morning of the 
Ist day of July, 1915, and there remain from day to day and from time to 
tlme to answer said charge. The cause was continued verbally, and wlthout 
affldavlt being flled, and against the objection of the défendant, by the com- 
missloner until July 12, 1915. On that day the principal, Orozco, falled to ap- 
pear before the commissloner, as required, and his bondsmen falled to produce 
him, upon belng called upon to do so. Thereupon a forfeiture was taken on 
the bond against the principal, Orozco, and his sureties. On July 12, 1915, 
suit was begun on the bond by the défendant In error against said Orozco and 
his sureties. Thereafter Orozco died, and his widow was made a party de- 
fendant to the suit. A jury was waived by written stipulation, and the cause 
was heard by the District Judge, who entered a judgment, on October 23, 1915, 

€=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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against ail the then défendants for the amount of the penalty of the bond. 
AH the défendants sued ont a writ of error to thia court. The plaintlff, up- 
on the trial, introduced the complaint, the warrant, the return of the marshal 
thereon, and the bond sued upon. The plalntifC also introduced In évidence a 
certifled copy of the transcript f rom the proceedlngs of the commlssloner upon 
the complaint, which recited the arrest of Huerta and Orozco, their arraign- 
merit before the commissioner, and plea of not guilty of the offense charged in 
It against them; the setting of the case for July 1, 1915, the flxlng of the 
amount of Orozco's bond at $7,500; that on July 12th the case wasi called 
pursuant to contlnuance at 10 o'clock in the mornlng; that, Orozco failing to 
appear, he and bis suretles were called, and still failing to appear the bond 
was declared forfoited in the sum of $7,500. The oral évidence ot George B. 
Oliver, the commlssloner, v^as introduced to the effect that June 27, 1915, the 
day the bond was executed and approved, was Sunday ; that the amount of 
the bond was flxed verbally, at the request of Orozco's attorney, and not dur- 
ing a session of court, at the office of the commissioner on Sunday; that the 
entries on the docliet of the commlssloner were wrltten up on Monday mom- 
ing ; that the case was continued on July 1, 1915, on motion of the United States 
attorney and against the objection of Orozco's attorneys, tlll July 12th by hlm. 
It was stipulated into the record that Pascual Orozco, the principal on the 
bond, dled September 1, 1915, in Culberson county, Tex., and before a grand 
jury was Impaneled for that division, after bis arrest. 

M. W. Stanton, of El Paso, Tex., for plaintiff in error Réfugia F. 
De Orozco. 

John L. Dyer and Lea, McGrady & Thomason, ail of El Paso, Tex., 
for other plaintiffs in error. 

R. E. Crawf ord, Asst. U. S. Atty., of El Paso, Tex. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). The 
plaintiiï in error assail the validity of the judgment against them 
upon a number of grounds, which we will consider seriatim. 

[1,2] 1. It is contended that the right to recover on the bond 
abated by the death of the principal before final judgment on the 
bond, and before he could hâve been indicted or tried for the felony 
charged in the complaint. 

Section 1014, Revised Statutes, provides that, for any crime or of- 
fense against the United States, the offender may by certain named 
State or United States officers, and "agreeably to the usual mode of 
process against ofïenders in such state, be arrested and imprisoned 
or bailed, as the case may be, for trial before such court of the Unit- 
ed States as by law has cognizance of the offence." Section 500 of 
the Texas Code of Criminal Procédure enumerates the causes which 
will exonerate a défendant and his sureties from liability upon a for- 
feiture taken. Death before — ^but not after — the forfeiture is taken 
is specified as one of them. The Texas procédure governs the fédéral 
courts in such matters pursuant to section 1014, Revised Statutes. 
United States v. Sauer (D. C.) 73 Fed. 671 ; United States v. Dunbar, 
83 Fed. 151, 27 C. C. A. 488. In the case of United States v. Van Fos- 
sen, 28 Fed. Cas. 357, No. 16,607, the Circuit Court for the District of 
Kansas held, through Justice Miller and Circuit Judge Dillon, as a 
matter of gênerai procédure, that it was a settled rule that death of the 
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principal after forfeiture, but before final judgment on the bond, did 
not ïelieve against the forfeiture. 

[3] 2. It is contended that the bond is void because not conditioned 
according to law. Its condition was that the principal "shall appear 
before the said United States commissioner at his office in El Paso on 
July 1, 1^15, and there remain from day to day and from time to 
time to answer said charge." Article 293, Texas Code of Criminal 
Procédure provides that the défendant "shall in the meanwhile be de- 
tained in the custody of the sherifF or other duly authorized officer, 
unless he give bail to be présent from day to day before the magistrate 
Until the examination is concluded." The différence is one rather 
of words than légal effect. We think the condition was substantially 
as required by law. Certainly it is not the basis of such a plain er- 
ror as this court would notice, ,when not made the ground of objection 
in the court below. 

[4, B] 3. It is contended the continuance of the case from July 
Ist until July 12th was unauthorized, because (1) made verbally by 
the commissioner, and not entered on his docket, and (2) made against 
the objection of the défendant and without the support of an affidavit 
as to the existence and contents of absent évidence, as required by 
article 205 of the Texas Code of Criminal Procédure. Article 293 
of the same Code authorized the committing magistrate to postpone 
for a reasonable time the examination. Continuances are discretion- 
ary, and the failure to require the affidavit as to the nature of the 
absent testimony could not authorize the défendant to décline to ap- 
pear at. the postponed hearing or release his bond, if he did so. The 
failure to enter the continuance on the docket could hâve no such 
effect. If the défendant was notified of the time and place at which 
he was expected to appear, it was his duty to do so, despite such ir- 
regularities. His failure to appear would work a forfeiture of his 
bond. 

[6] 4. It is contended that the sworn complaint, on which the 
warrant issued, failed to charge the défendant with an offense under 
the laws of the United States. The complaint charges Orozco and 
others with having conspired "to begin, and set on foot and provide 
and prépare the means for a military expédition to be carried on from 
the territory and jurisdiction of the United States against the terri- 
tory and dominions of the United States of Mexico, with whom the 
United States of America are at peace," and charges the purchase and 
shipment to and storage at a warehouse at Fifth and Santa Fé streets 
of military supplies as the overt act. The contention is that the prép- 
aration of such a military expédition was not a violation of section 
13 of the Pénal Code, because the government of Carranza had not 
been recognized at that time as the legitimate government of Mexico. 
We think the décision of the Suprême Court in the case of The Three 
Friends, 166 U. S'. 1, 17 Sup. Ct. 495, 41 L. Ed. 897, shows that nei- 
ther prior récognition of legitimacy or of belligerency of the govern- 
ment or faction against which' the expédition is directed, by this gov- 
ernment, is necessary to make applicable the provisions of section 13 
to such an expédition. 
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[7] It is also contended that the overt act is not shown by the com- 
plaint to hâve been donc within the jurisdiction of the District Court 
for the Western District of Texas. The complaint fails to allège the 
name of the cîty where the supplies were shipped and stored. The 
jurisdiction of the court may be determined by the place of the forma- 
tion of the conspiracy, as well as that of the commission of the overt 
act. The complaint allèges the formation of the conspiracy to hâve 
been at El Paso, in the Western district of Texas. This was suffi- 
cient. Dealy v. United States, 152 U. S. 539, 14 Sup. Ct. 680, 38 L. 
Ed. 545 ; Hyde v. Shine, 199 U. S. 62, 25 Sup. Ct. 760, 50 L. Ed. 
90. We do not think that the complaint showed on its face that no 
offense of which the District Court of the United States for the West- 
ern District of Texas had jurisdiction had been committed, as claimed. 

[8] 5. The fact that the amount of the bond was fixed and the 
bond executed and approved on Sunday does not make it invalid. In 
37 Cyc. 581, the text reads : 

"It is well settled that a bail bond or recognizance entered Into on Sunday, 
for the purpose of releasing a person held in custody, is valld, the entering 
into such bond being considered as an act of necessity and charity and not 
judieial business." 

This is the holding in Texas, whose décisions this court would fol- 
low, pursuant to the direction of section 1014, Revised Statutes. Ex 
parte Millsap, 39 Tex. Cr. R. 93, 45 S. W. 20; Lindsay v. State, 39 
Tex. Cr. R. 468, 46 S. W. 1045. 

The foregoing are the objections offered to the judgment on the 
bond by ail the' plaintiffs in error, none of which we think should 
avail to reverse the judgment. 

[9] The judgment against the plaintiff in error, Réfugia F. De 
Orozco, is in a différent attitude. She did not exécute the bond, either 
as principal or surety. Nor was she the légal représentative of her 
deceased husband, who was the principal on the bond. She was there- 
fore under no liability to the plaintiff for the breach of the bond, 
and no judgment could hâve rendered against her individually, based 
upon its breach. 

The judgment against Réfugia F. De Orozco will be reversed, and 
the cause as to her remanded, with directions that the suit as to her 
be dismissed. The judgment as to the other plaintiffs in error is af- 
firmed. 



JEW LEE V. UNITIJD STATES. 

(Circuit Court of Appeals, Second Circuit. November 14, 1916.) 

No. 78. 

1. AxiENS <®=>32(5) — Chinese Exclusion — Burden of Proof. 

A Chinese person, contesting déportation on the gi'ound that he was 
born in the United States, has the burden of proof. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 

®=.32(5).J 

©=»For other cases see same topic & KEY-NUMBBR In aU Key-Numbered Dlgests & Indexe» 
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2. ALIENS <gi»32(12)^-DBPOBTATION— EEVmW — FlNDlNGS. 

Détermination of eommlssioner of question of fact as to birthplace 
Oî Cidnèse person, whose déportation was sought, having been approved 
by thé District Court, wlll not be disturbed on appeal. 

[Ed. Note. — For otlier cases, see AUens, Cent. Dig. § 95; Dec. Dlg. 
<S=b32(12):] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Procéeding by the United States against Jew Lee, alias Jew Guey. 
Krom an order of déportation, défendant appeals. Affvrmed. 

D. M. Silver, of Buffalo, N. Y., for appellant. 

S. T. Loçkwood, U. S. Atty., of Buffalo, N. Y., for appellee. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. This is an appeal from a décision of the United 
States District Court for the Western District of New York holding 
that the -appellant is a Chinese laborer having entered the United 
States from Canada and being unlawfully within the United States. 
Upon thèse findings appellant was ordered deported to China. 

The controversy hère turns upon a question of fact. The api>ellant 
seeks to remain in this country upon the theory that he was born in 
San Francisco in 1876 and lived there until he was 9 years of âge, 
when he w;ent to China and lived there 20 years, returning to San 
Francisco about 9 years prior to his examination. His testimony is 
lîot at ail persuasive. 

: [1] The burden was upon him to prove that he was born in the 
United States and he has failed to sustain it. The commissioner and 
the District Judge passed upon the questions hère involved and agrée 
as to the main proposition, viz. that the proof fails to sustain appel- 
lant's contention that he was born in the United States. 

[2]; The burden was upon him to prove this contention, and it would 
be contrary to the long-established rule in this court that, upon ques- 
tions of fact as to the place of birth of Chinese persons, we will not 
substitute our opinion for that of the commissioner and Judge, es- 
pecially when they hâve seen and heard the witnesses. 

The judgment and order of déportation are affirmed. 

@=»For other cases lee lame toplc & KEY-NUMBBR la ail Key-Numbared Dt(Mts ft Indexes 
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ATOmSON, T. & S. F. HY. CO. v. SWEARINGEN. (Circuit CJourt of Ap- 
peals, FIfth Circuit December 11, 1916.) No. 2948. In Error to the District 
Court of the United States for the Western District of Texas; William B. 
Sheppard, Judge. J. W. Terry and A. H. Culwell, both of Galveston, Tes., 
for plaintiff in error. S. Bngelking, of San Antonio, Tex., for défendant in 
error. Before FARDEE and WALKER, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

PER CUBIAM. We find none of the assignments of error well taken. The 
judgment of the District Court is affirmed. 



BAKKER V. NETHERLANDS-AMERICAN STEAM NAV. CO. (Circuit 
Court of Appeals, Second Circuit. November 14, 1916.) No. 34. In Error to 
the District Court of the United States for the Southern District of New York. 
Edwin G. Davis, of New York City, for plaintiff in error. M. L. Fearey, of 
New York City, for défendant in error. Before COXE, WARD, and HOUGH, 
Circuit Judges. 

PER CURIAM. Judgment affirmed. 



BESHLIN V. McSWBENEY PACKING CO. et al. (Circuit Court of Ap- 
peals, Fifth Circuit. December 18, 1916.) No. 2876. Appeal from the District 
Court of the United States for the Northern District of Texas ; Edward R. 
Meek, Judge. A H. Kirby, of Abilene, Tex., and Théodore Mack, of Ft. Worth, 
Tex., for appellant. I. W. Stephens and George E. Miller, both of Ft. Worth, 
Tex., for appellees. Before PARDEE and WALKER, Circuit Judges, and 
FOSTER, District .Turtge. 

PER CURIAM. We find no réversible error in 'thls case, and the decree 
appealed from is affirmed. 



BONVILLAIN V. HOWELIi. (Circuit Court of Appeals, Flfth Circuit. Jan- 
uary 8, 1917.) No. 2926. Pétition to Superintend and Revise Order of the Dis- 
trict Court of the United States for the Eastem District of Loulsiana ; Rufus 
E. Foster, Judge. C. F. Borah, of New Orléans, La., for petltioner. B. A. 
O'Snlllvan and Walter J. Suthon, Jr., both of New Orléans, La., for trustée. 
Before PARDEE and WALKER, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. The reasons given by the District Judge fuUy cover the 
case and support the decree rendered (2,S2 Fed. 370), and we concur therein. 
The pétition to superintend and revise is denled. 



BRAZIEL V. UNITED STATES.* (Circuit Court of Appeals, Flfth Circuit. 
December 18, 1916.) No. 2943. In Error to the District Court of the United 
States for the Northern District of Texas; Edward R. Meek, Judge. Guy H. 
Sigler, of Ardmore, 0kl., for plaintiff in error. James C. Wilson, U. S. Atty., 
and William E. Allen, Asst. U. S. Atty., both of Dallas, Tex. Before PAR- 
DEE and WALKER, Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. We flnd no error In the rullngs in the trial of thls case, 
and the évidence fuUy warranted the verdict found. Judgment affirmed. 

♦Rehearing denled February 27, 1917. 



1016' 287 FBDIIBAL BBPOETHB 



BURNHAM, STOBPEL & CO. et al. V. STANDARD MERCHANDISB CO. 
étal. (Circuit Court ofAppeals, &ixt|i Olrçait*. Jamiary 3, 191T.) No. 2908. 
Appeal from the District Court of thè Unlfed States for the Northern Dis- 
trict of Ohio ; John H. Clarke, Judge. Millis, Griffln, Seely & Streeter, of 
Détroit, Mlch., and Thompson, Hine & Blory, of Cleveland, Ohio, for appel- 
lants. Spear, Mills, Knight & Godfrey, W. E. Godfrey, BardTvell &,Hagenbuch, 
Charles Greenberg, Albert Mendelson, Weed, Miller & Rothenberg, and Louis J. 
Grossman, aU of Clereland, Ohio, for appellèés. Dlsmlssed on stipulation of 
counseL 



CALIFORNIA CANNBRIBS CO. y. DUNKLET. (Circuit Court of Ap- 
peals, Nlnth Circuit. January 8, 1917.) No. 2764. Appeal from the District 
Court of the United States for the Second Division of the Northern District of 
Callfornla. Asher, Me.verstein & McNutt, of San Francisco, Cal., for appel- 
lant. John H. Miller, of San Francisco, Cal., and Frederick L. Chappell, of 
Kalamazoo, Mlch., for appellee. TJpon stipulation of counsel for respective 
parties, flled December 27, 1916, and upon motion of counsel for the appellee 
for the dismissal of the appeal, wlthout costs to either party, ordered: Ap- 
peal dlsmlssed, wlthout costs to either party. 



CHARLES B. MOLING CO. et al. v. KNIGHT et al. (Circuit Court of 
Appeals, Flfth Circuit. December 18, 1916.> No. 2885. In Error to the Dis- 
trict Court of the United States for the Southern District of Texas ; Waller T. 
Burns, Judge. Presley K. Bwing, of Houston, Tex., for plalntiffs in error. 
Sam Streetman, of Houston, Tex., for défendants In error. Before FARDEE 
and WALKER, Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. We flnd no réversible error in the proceedlngs in this 
case, and none of 'the asslgnments of error are well taken. Judgment af- 
firmed. 



CLINCHFIELD PORTLAND CEMENT CORP. v. GREEN. (Circuit Court 
of Appeals, Sixth Circuit. October 12, 1916.) No. 2880. In Error to the 
District Court of the United States for the Eastem District of Tennessee; 
Edward T. Sanford, Judge. Lee F. Miller, of Johnson City, Tenn., for plain- 
tifif in error. James B. Cox, of Johnson City, Tenn., for défendant in error. 
Dlsmlssed où stipulation of coimsel. 



CORSICANA NAT. BANK v. JOHNSON. (Circuit Court of Appeals, Flfth 
Circuit. December 18, 1916.) No. 2934. In Error to the District Court of the 
United States for the Northern District of Texas; Edward R. Meek, Judge. 
Richard Mays, of Corslcana, Tex., and F. M. Etherldge, J. M. McCormick, 
and H. L. Bromberg, ail of Dallas, Tex., for plaintlfC in error. Henry 0. Coke 
and OuUen F. Thomas, both of Dallas, Tex., for défendant in error. Before 
PARDEE and WALKER, Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. We flnd no réversible error in the rulings and proceedlngs 
In the couit below. None of the asslgnments of error are weU taken. Judg- 
ment affirmed. 



MEMORANDUM DECISIONS 1017 



EHRBT MAGNBSIA MFG. CO. V. LUNGWITZ. (Orcult Couit of Appeals, 
Third Clmiit. January 10, 1917.) No. 2128. In Error to the District Court of 
the United States for the Eastern District of Pennsylvania ; J. Whltaker 
Thompson, Judge. Assumpslt by Emll E. Lungwitz agalnst the Ehret Mag- 
nesla Manufacturlng Company. Judgment for plalntiff on the pleadings, and 
défendant* brlngs error. Reversed, wlth directions to proceed to a trial. M. 
Hampton Todd, of Philadelphla, Pa., for plaintlff In error. Joseph J. Brown 
and Henry P. Brown, both of Philadelphla, Pa., for défendant In error. Be- 
fore BUFMNGTON, McPHERSON, and WOOLL.EX, Circuit Judges. 

PER CUBIAM. Thls wrlt of error bas been argued twlce, but we regret to 
flnd ourselves still uncertaln about the meanlng (taken as a whole) of the 
litlgated clauses In thls contract, as the case cornes befpre us at a stage when 
no testlmony bas been taken. We hope and expert that thèse diflSculiles may 
be removed when the testlmony discloses the situation ofthe parties at the 
date of the agreement, and that what is now obscure may thus, if possible, be 
cleared up. Solely for thls reason we feel constralned to reverse the judg^ment, 
and to direct the District Court to proceed to a trlaL 



EVANS ▼. ABKANSAS & M. RT. BRIDGE & TERMINAL CO. (Circuit 
Court of Appeals, Slxth Circuit Ortober 6, 1916.) No. 2861. In Error to the 
District Court of the United States for the Western District of Tennes- 
see ; John E. McCall, Judge. Tbos. A. Evans and 6. J. McSpadden, both of 
Memphls, Tenn., for plaintlff in error. J. W. Canada, of Memplils, Tenn., for 
défendant In error. Dismissed by consent of counseL 



FRIEDLEY-VOSHARDT CO. v. FRANKEL et al. (Circuit Court of Ap- 
peals, Slxth Circuit. November 10, 1916.) No. 2881. Appeal from the District 
Court of the United States for the Northern District of Ohlo ; John H. Clarke, 
Judge. Eli E. Doster, of Cleveland, Ohlo, and Harry Lea Dodson, of OWeago, 
m., for appellant. Fay, Oberlln & Fay, of Cleveland, Ohlo, for appellees. Dis- 
missed on stipulation of counsel. 



HARRELL & NICHOLSON CO. v. McCONNELL et al. (Circuit Court of 
Appeals, Slxth Circuit. November 10, 1916.) No. 2927. Appeal from the 
District Court of the United States for the Eastern District of Mlchlgan; 
Arthur J. Tuttle, Judge. Henry B. Graves, of Détroit, Mich., for appellant 
Albert McClatchey, of Détroit Mich., for appellees. Dismissed on stipulation 
•of counsel. 



In re HENRY O. WEBER & CO. (Circuit Court of Appeals, Slxth Circuit. 
Ortober 13, 1916i) No. 2942. Pétition to Revise in the Dlstrirt Court of the 
United States for the Eastern Dlstrirt of Mlchlgan ; Arthur J. Tuttle, Judge. 
Lucklng, Helfman, Lucking & Hanlon, of Détroit, Mich., for plaintlff in error. 
Bernard B. Selllng, of Détroit, Mich., for défendant in error. Dismissed on 
stipulation of counsel. 



KO MATSUMOTO v. UNITED STATES. Ex parte KO MATSUMOTO. 
<Circuit Court of Appeals, Ninth Circuit. October 23, 1916.) No. 2782. Ap- 
peal from the District Court of the United States for the Territory of Hawaii. 
George S. Curry and E. A. Douthitt, both of Honolulu, T. H., for appellant. 

PER CURIAM. There being no appearance In open court of counsel for 
«ither party, and it appearlng to the court that the record herein bas not been 
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prlnted as required by rule 23 qf the rules of practice o( this court (231 Fed. 
V, 144 G. C. A. v), and It further appearlng to the court that as thp counse) 
for the appellant bas failed to file wlth clerk oï this court at least flfteen days 
before the case waa called for argument, as requlred by rule 24 (231 Fed. v, 
144 C. C. A. V), and that according to said nile appellant Is In default, and 
that as prescribed by section 5 thereof the case may be dlsmlssed, on considéra- 
tion whereof, it Is now hère ordered, adjudged, and decreed by this court that 
the said appeal in this cause be and hereby is dismissed for Oie noncompliance 
by the appellant with the provisions of rules 23 and 24 of the rules of prac- 
tice of this court . . , 



/ 



LEE et al.: T. FT. WOBIH SAVINGS BANK & TRUST 00. (Circuit Court 
of Appeals, nfth Circuit. Novenjber,3Q, 1916.) No. 2890. Appeal from tte 
District Court of the United States for the Northern District of Texas; Ed- 
ward R. Méek, Judge. B. K. Goree, J. A. Templeton, and Ike A. Wyhn, ail of 
Ft. Worth, Tex., for appellants. B. W. Mournoy, of Ft. Worth, Tex., for ap- 
pellee. Before PARDBB and WALICBR, Circuit Judges, and FOSTBR, Dis- 
trict Judge. 

PER CUBIAM. In this case, on the issues properly presented, the District 
Court rule^ Uiat the Ft. Worth Savings Bank.& Trust Cojnj>any was a bank- 
Ing corporation wlthln the mèaning of tliè tânkniptcy làw ôf the United 
States (Açt Jùl^ 1, 1898, c. 541, i 4b, 30 Stat 547 [Comp. St. 1Ô13, $ 9588]), and 
therefoïe, not subject to be adjudged a Mnkrupt We hâve examlned the 
record and évidence, ànd conclude that tliis finding was correct. Thejudg- 
ment appëaied from is therefore afflrmed. " 



LUTZB et al., V. CITÎ OF NEW ORLEANS. (Circuit Court of Appeals, 
Fifth Circuit, December 19, 1916.) No. 2972. Appeal from the District Court, 
of the United States for the Eastern District pf Loulsiai^a; Rufus È. Foster, 
Judge,! Cari C. Friedrichs and Harold A. Mqlse, both pf New Orléans, L^^., 
for appellants. I. D. Moore and John F. C. "ï^aido, both of New Oyleans, La., 
for appellee. Before PARDBB and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. The reasons given by Judge Foster in denying a temporary 
injunctlon in this case (235 Fed. 978) meet with our concurrence. The de- 
cree appealed from is affîrmed. 



MacARTHUR BROS. CO. V. IjAWLBY. (Circuit Court of Appeals, Fifth 
Circuit. November 30, 1916.) No. 2991. In Error to the District Court of 
the United States for the Middle District of Alabama; Henry D. Clayton, 
Judge. Ray Bushton ànd Philip H. Stem, both of Montgomery, Ala., (or 
plalntift in error. Robert E. Smith, of Birmingham, Ala., for. défendant in 
error. Before PARDBB and WALKER, Circuit Judges, and CALL, District 
Judge. 

PER CUBIAM. On considération of the record, in the light of the briefs 
of counsel, we flnd no réversible error assigned or patent of record. The Judg- 
ment of the District Court is afllrmed. 



In re MICHIGAN MOLINE PLOW CO. MIOHIGAN MOLINB PLOW CO. 
V, SANDERHOFF. (Circuit Court of Appeals, Slxth Circuit. January 3, 
1917.) No. 2922. Pétition to Revise in the District Court of the United State» 
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for the Eastern' District of Michigan ; Arthur J. Tuttle, Judge. Setli Q. 
Piilver, of Owosso, Mich., for petltlonér. John T. McOurdy, of Corunna, Mlch., 
Bernard B. Selllng, of Détroit, Mich., and Walter M. Bush, of Corunna, Mich., 
for respondent. Dismissed on stipulation of counsel. 



MAULL V. L. B. SKINNBR MFG. CO. FLORIDA CITBUS SUPPLY CO. 
V. SAME. (Circuit Court of Appeals, Flfth Circuit. January 24, 1917.) Nos. 
3001, 3002. Appeals from the District Court of the United States for the 
Southern District of Florida ; Bhydon M. Call, Judge. George C. Bedell and 
F. M. Durrance, both of Jacksonville, Fia., for appellants. T. Hart Ander- 
sen, of New York City, and L. W. Baldwin, of Jacksonville, Fia., for appellee. 
Before PAEDEE and WALKEE, Circuit Judges, and 6RUBB, District Judge. 

PEB CURIAM. Thèse two cases, involving the same questions, were heard 
together. We flnd no réversible error, and the two decrees are afflrmed. See 
Campbell v. Sklnner, 236 Fed. 359. 



NIOHOLS V. WESTERN UNION TELEGRAPH CO. (Orcuit Court of Ap- 
peals, Fifth Circuit. December 18, 1916.) No. 2963. In Error to the District 
Coxirt of the United States for the Southern District of Texas; Waller T. 
Bums, Judge. H. W. Wallace, of Cuero, Tex., for plaintiff in error. V. B. 
Proctor, of Victoria, Tex., for défendant in error. Before PARDBB and 
WALKER, Circuit Judges, and FOSTER, District Judge. 

PBR CURIAM. We find thls case was correctly ruled and decided in the 
court below, und the judgment is therefore affirmed. 



OCHOA et al. y. UNITED STATES. (Circuit Court of Appeals, Blfth Cir- 
cuit. January 8, 1917.) No. 2S91. In Error to the District Court of the Unit- 
ed States for the Western District of Texas ; Thos. S. Maxey, Judge. J. F. 
Weeks, of El Paso, Tex., for plalntiffs in error. B. E. Crawford, Asst. U. S. 
Atty., of El Paso, Tex., for the United States. Before PARDEE and WALK- 
ER, Circuit Judges, and GRUBB, District Judge. 

PBR CURIAM. On examlnatlon of the record, in the llght of brlef of 
plalntiffs in error, we find that none of the assignments of error are well 
taken. There was ample proof of the conspiracy charged In the Indictment 
and also to prove the overt act. The évidence of the alleged accomplice, Men- 
denhall, was sufficiently corroborated by other évidence in the case. The al- 
leged misconduet of one of the jurera in the case pending the trial is not 
sufficiently establlshed by the évidence. Finding no réversible error assigned 
or patent of record, the judgment of the District Court is afflrmed. 



PACIFIC OOAST S. S. CO. v, HOKANSON. (Circuit Court of Appeals, 
Ninth Circuit. October 23, 1916.) No. 2857. Appeal from the District Court 
of the United States for the First Division of the Northern District of Cali- 
fornia. Ira A. Campbell and MeCutchen, Olney & Willard, ail of San Fran- 
cisco, Cal., for appellant. Thomas A. Thacher, WlUiam Denman, and G. S. 
Arnold, ail of San Francisco, Cal., for appellee. Upon motion made on 
behalf of counsel for the respective parties for the dismissal of the appeal 
hereln, and pursuant to stipulation flled November 13, 1916, ordered: Appeal 
dismissed, with costs in favor of the appellee and against the appellant. 
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REITZBB et al. t. MEDINA VALLEY lEB. CO. (Circuit Court of Appeals, 
Flfth Circuit. December 15, 1916. Rehearlng Denled Jaauary 9, 19170 No. 
2980. In Error to the District Court of the United States for the Western 
District of Texas ; Wm. B. Sheppard, Judse. 0. L. Bass, of San Antonio, Tes. 
(T. T. Vander Hoeven, of San Antonio, Tex., on the brief), for plalntifEs in 
error. Wm. Aubrey, of San Antonio, Tex. (Wèst & McMlUan, of San Antonio, 
Tex., on the brlef), for défendant In error. Before FARDEE and WALKER, 
Circuit Judges, and rOSTER, District Judge. 

PER CTJRIÂM. By uncontradlcted évidence, admltted on the trial vrfth- 
out objection, it was shown that the défendants had estopped themselves to 
deny the right of the plaintlff to acqulfe the land in question by condemna- 
tlon. Thls fact renders unavallable many of the assignments of error whlch 
hâve been inslsted on in argument. Our examlnatlon of the record in the 
Ught of the arguments and brlefs has led us to the conclusion that it doeis not 
show that any réversible error was commltted. The judgment is aflariaed. 



ROBINBTT & BTJCHANAN v. ANGLO-AMERICAN MILL CO. (Circuit 
Court of Appeals, Flfth Circuit. December 11, 1916.) No. 2875. In Error to 
the District Court of the United States for the Eastern District of Texas; 
GoEdon Russell, Judge. H. W. Head and Cedl Smith, bdth of Sherman, Tex., 
for plaintlff in error. W. L. Hay, of Sherman, Tex., for défendant in error. 
Before PARDEB and WALKER, Circuit Judges, and FOSTBB, District Judge. 

' PEÎR CURIAM. On a full considération of the transcript, we flnd none of 
the assignments of error well taken. The case seems to hâve been correctly 
ruled. We flnd no réversible error in the proceedings, and, for the elaborate 
reasons glven by the District Judge, we conclude that the verdict was properly 
dlrected. Judgment afflrmed. 



RUBEL V. UNITED STATES. (Circuit Court of Appeals, Flfth Circuit. 
January 17, 1917.) No. 2933. In Error to the District Court of the United 
States for the Southern District of Florlda; Rhydon M. Oall, Judge. John 
E. Hartrldge, of Jacksonville, Fia., for plaintifE in error. Herbert S. Phillips,. 
U. S. Atty., of Tampa, Fia., and Fred Botts, Asst. U. S. Atty., of Jacksonville, 
Fia. Before PARDEB and WALKER, Circuit Judges, and GBUBB, District 
Judge. 

PER CURIAM. We flnd no réversible error asslgned or patent of record. 
There was sufflcient évidence to warrant the verdict rendered. Judgment 
afllmied. 



SANDOVAL et al. v. PFBUFFER et al. (Circuit Court of Appeals, Flfth 
Circuit. December 11, 1916.) No. 2879. In error to the District Court of 
the United States for the Western District of Texas ; Henry D. Clayton, 
Judge. Don A. BUss, of San Antonio, Tex., for plalntiffis in error. J. D. 
Guinn, Marcus W. Davis, and Wm. Aubrey, ail of San Antonio, Tex., for de- 
fendants in error. Before PARDEE and WALKER, Circuit Judges, and 
FOSTBR, District Judge. , 

PER CURIAM. On considération of the transcript, in the light of the oral 
arguments and brlefs, we flnd no réversible error. The judgment of the Dis- 
trict Court Is afflrmed. 



SKINNER V. CAMPBELL. (Circuit Court of Appeals, Fifth Circuit. Jan- 
uary 24, 1917.) No. 2998. Appeal from the District Court of the United States 
for the Southern~-District of Florlda ; Rhydon M. Call, Judge. T. Hart Ander^ 
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son, of New York City, and L. W. Baldwin, of JacksonvlUe, Fia., for appel- 
lant. Grafton L. McGill, of Washington, D. C, and Richard P. Marks, Sam 
R. Marks, and Francis M. Holt, ail of JacksonvlUe, Fia., for appellee. Before 
FARDEE and WALKER, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. On an examlnation of the record In thls case, we concur 
with the District Judge in the conclusions reached by hlm. See 236 Fed. 358» 
The decree appealed from Is affirmed. 



SOUTHERN RX. CO. v. BUTLER.* (Circuit Court of Appeals, Flfth Cir- 
cuit. January 8, 1917.) No. 2956. In Error to the District Court of the Unit- 
ed States for the Eastern Division of the Southern District of Georgla ; Emory 
Speer, Judge. Action by Mrs. Vlnnle Butler agalnst the Southern Railway 
Company. There was a judgment for plalntlfC, and défendant brlngs error. 
Affirmed. Jos. W. Bennet, F. E. Twltty, and Millard Reese, ail of Brunswick, 
Ga., for plalntlfC in error. Frances M. Oliver, of Savannah, Ga., and Vernon 
B. Padgett, of Baxley, Ga., for défendant in error. Before PARDEE and 
WALKER, Circuit Judges, and CALL, District Judge. 

PER CURIAM. Thls is a suit brought to recover $25,000 damages for in- 
jury to the plalntiff whlle a passenger on, and In allghtlng from, the train of 
the défendant. After a hotly contested trial before the court and a jury, the 
jury returned a verdict of $6,000 damages. In thls court the case was fuUy 
and elaborately argued, both orally and by brlef, and we hâve given attention 
and considération to each one of the asslgnments of error, ail relatlng to the 
admission of évidence and instructions to the jury, and our conclusion is 
that in no one of the errors asslgned was there such prejudicial error as- 
would warrant a reversai of the case. In our investigation It has been neces- 
sary to examine the évidence, and in that we are led to the conclusion that 
the plalntlfC, without substantlal négligence on her part, was severely Injured 
at the tlme and place charged, and on the admissible évidence the jury was 
warranted In flndlng damages in favor of the plalntlfC. The amount of 'the 
verdict rendered in the case is not attacked as excessive. The judgment of 
the District Court is affirmed. 



STRONG et al. v. UNITED STATES. (Circuit Court of Appeals, Flfth Cir- 
cuit. December 18, 1916.) No. 2889. In Error to the District Court of the 
United States for the Southern District of Texas; Waller T. Bums, Judge. 
Fred R. Swltzer and A. C. Van Velzer, both of Houston, Tex., for plalntlfCs 
in error. John E. Green, Jr., U. S. Atty., of Houston, Tex. Before PARDEE 
and WALKER, Circuit Judges, and FOSTER, District Judge. 

PBR^ CURIAM. After carefully conslderlng the transcrlpt, in the light of 
the brlefs and oral arguments, we conclude that none of the asslgnments of 
error are well taken. The évidence fully supports the verdict. Judgment 
affirmed. 



TEXAS STORE et al. v. CABLTON-FERGUSON DRY GOODS CO. (Cir- 
cuit Court of Appeals, Flfth Circuit December 11, 1916.) No. 2866. Appeal 
from the District Court of the United States for the Western District of Tex- 
as; Thomas S. Maxey, Judge. J. D. Wllllamson, of Waco, Tex., for appel- 
ants. W. M. Sleeper, of Waco, Tex., for appellee. Before PARDEE and 
WALKER, Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. Thls is a suit In equlty to protect and enforce a trust, and 
praylng the appointment of a recelver and an Injunction, and tbis appeal is 
*Re]>earing deoied February 9, 1917. 
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Îi6m a decree grantlng the relief prayed for. ïhe court had jùrlsdictlon 
through diverse cltlzenshlp of the parties and the amount involved. We flnd 
no réversible error warrantlng relief on appeal. Decree affirmed. 



TUCKER T. CRAWFORDSVILLK STATB BANK. (Circuit Court of Ap- 
peals, Fifth Circuit. January 24, 1917.) No. 2949. In Errer to the District 
Court of the TJnlted States for the Southern District of Blorida ; Rhydon M. 
Call, Judge. J. C. Davant, of Brooksville, Ma., for plaintiff in error. Peter 
O. Knight, of Tampa, Ma., for défendant in. error. Before PAEDEE and 
WALKER, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. We find none of the assignments of error well taken. The 
judgment of the District Court is affirmed. 



UNITED STATES v. FIV:B HUNDRED AND TWBNTY-SEVEN BIRDS 
OF PARADISB AND ONE TRUNK. (Circuit Court of Appeals, Mfth Circuit. 
December 18, 1916.) No. 2961. Appeal f rom the District Court of the United 
States for the Southern District of Texas; Waller T. Bums, Judge. John 
B. Green, Jr., U. S. Atty., of Houston, Tes. Before PARDEE and WALKBR, 
Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. The condemnatlon of the property as forfelted to the 
United States in thls case was correct and proper ; but we flnd that part of 
the decree and the amendpient thereto which ordered a public sale of the 
goods Is not in consonance with the purpose and intent of the law (paragraph 
347, Schedule N, Act Oct. 3, 1913, 38 Stat. 148, c. 16), and to that estent the 
decree should be amended, by strlklng out and vacating the provisions order- 
ing a sale of the condemned and forfelted goods, and provldlng in lieu thereof 
that said condemned goods be dellvered to the Secretary of the Treasury of 
the United States, to be dlsposed of as he shall direct, and, as so amended, the 
decree affirmed ; and It is so ordered. 



WHITED et al. v. JOHNSON. (Circuit Court of Appeals, Mfth «rcuit. 
January 24, 1917.) No. 2896. Appeal from the District Court of the United 
States for the Western District of Loulslana ; Aleck Boarman, Judge. W. 
D. Gordon and Henry G. Bussell, both of Beaumont, Tex., for appeliants. 
James W. Parsons, of Mansfleld, La., aad J. A. Thigpen and S. L. Herold, both 
of Shreveport La., for appellee. Before PARDEE and WALKER, Circuit 
Judges, and GRUBB, District Judge. 

PER CÙRlAM. To refonn the contract on the ground of mutual mlstake 
complalnant's bill shows no case for équitable relief. To rescind the con- 
tract and recover the amounts paid, complainant bas an adéquate remedy at 
law. Decree affirmed. 



WOLLAEGBR MFG. CO. v. DALLAS COUNTT. (Circuit Court of Appeals, 
Flfth Circuit. December 18, 1916.) No. 2030. In Error to the District C!ourt 
of the United States for the Northern District of Texas; Edward R. Meek, 
Judge. Robert V. Davidson, of Dallas, Tex., for plaintiff in error. Jed C. 
AdaUiS and E. L. Stennis, both of Dallas, Tex., for défendant in error. Be- 
fore PARDEE and WALKBR, Circuit Judges, and FOSTER, District Judge. 
' PER CURIAM. We flnd none of the assignments of error well taken. Judg- 
ment afflrïned. 
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W. W. HATCH & SONS CO. et al. t. CITY OF MT. CLBMENS, MICH. 
(Circuit Court of Appeals, Slxth Circuit. November 10, 1916.) No. 2946. In 
Error to the District Court of tbe United States for the Eastem District of 
Mlchigan ; Arthur J. Tuttle, Judge. Erskine & Lungerhausen, of Mt. Clemens, 
Mich., and Donnelly, Lyster, Brennan & Munro, of Détroit, Mlch., for plaln- 
tiflfs in error. John A. Weeks, of Mt. Clemens, Mlch., for défendant In error. 
Dismlsaed on stipulation of counsel. 
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